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A MESSAGE FROM THE EDITORS-IN-CHIEF
Last Spring, The Law Journal for Social Justice published its inaugural edition, a
collection of articles from our 2010 Symposium, Liberty and Justice for Some? A
Symposium on the Implications of Recent Arizona Legislation.
This Fall, we are pleased to present this, our second edition, with diverse articles
from legal scholars both here in Arizona and from across the country. This collection of
social justice issues reflects the breadth of the field, covering topics from asylum law to
restorative justice.
Ninth Circuit Clerk and Whittier Law School Professor Kathryn Lohmeyer draws
attention to the human consequences of America’s drug smuggling nightmare, making a
powerful moral argument for expanding the availability of humanitarian relief in our
immigration law.
From Bard College, Professor Steven Mazie discusses the U.S. Supreme Court’s
evolving conception of Equal Protection, offering an alternative to the Court’s ascendant
approach toward so-called “colorblindness.”
Sharon Oded, a Visiting Scholar at Boalt Hall from Rotterdam’s Erasmus University,
discusses the rise of deferred prosecution agreements as a cost-effective and policy-smart
method of corporate policing.
From Arizona State University’s Sandra Day O’Connor College of Law, Professors
Zachary Kramer and Rebecca Tsosie have, true to their outstanding reputations, provided
great examples of what social justice scholarship can look like. Professor Kramer makes
the case that in self-censoring its descriptions of traumatic workplace discrimination, the
Supreme Court abdicates its function as a truth teller. Professor Tsosie, meanwhile,
imagines a “justice system” in truth and not just name, challenging the narratives of
power and privilege that shape our legal system from the law schools that feed it.
And it is with special pride that we publish our first set of student articles, with
strong pieces from two recent Sandra Day O’Connor alumni and one from LJSJ’s current
Blog Editor. In a refreshingly personal piece, Mykil Bachoian describes the lasting legacy
of the Armenian Genocide, giving voice to today’s worldwide Armenian community’s
desire for restorative justice. Jack Escobar describes the constitutional tensions inherent
in our world of increasingly hi-tech police powers, making suggestions for the Court’s
evolving Fourth Amendment jurisprudence. Finally, Johnny Sinodis provides a detailed
legislative history, and a powerful argument, for the DREAM Act.
As a Journal, we are incredibly proud of this edition, and hope you find its pieces as
thought-provoking, and even inspiring, as we have. In its diversity of viewpoints, Volume
2 reflects the ethos we work so hard to reflect: that Social Justice is much more than any
narrow ideology. To borrow a line from Professor Tsosie, “Justice has never been more
relevant,” and as legal professionals, we have a unique responsibility to seek justice and
to serve its ends.
Timothy Koch and Austin Gaylord
Editors-in-Chief, The Law Journal for Social Justice

TESTING THE BOUNDARIES OF HUMANITARIAN RELIEF FROM REMOVAL:
A CASE STUDY OF CLAIMS BY MEXICAN LAW ENFORCEMENT OFFICERS
TARGETED BY NARCOTRAFFICKERS
Kathryn A. Lohmeyer*

ABSTRACT
This article examines the requests for humanitarian relief from removal
(“deportation”) that are being made in Immigration Courts across the
country by the latest wave of headline-making immigrants: Mexican law
enforcement officers fleeing threats from the violent narcotraffickers that
are engaged in a pitched battle for the U.S. drug market. A December 29,
2010 Immigration Judge (“IJ”) order denying former municipal police
officer José Alarcón’s applications for asylum, withholding of removal,
and relief under the Convention Against Torture (“CAT”) provides a
useful framework for exploring this group of immigrants’ compelling
claims. The article begins by placing the officers’ claims in context. It
then considers the merits of Officer Alarcón’s case and the extent to which
the recent IJ denial (the first known decision in this type of case) foretells
obstacles to claims by similarly situated officers. The article urges not
only that the lesser-known form of humanitarian relief available under
CAT represents an appropriate mechanism for providing refuge in these
cases, but also that that the United States is obliged to extend CAT relief
to Officer Alarcón and similarly situated Mexican law enforcement
officers.
On December 29, 2010, an Immigration Judge in Dallas, Texas denied former
Mexican police officer José Alarcón’s1 request for asylum and related forms of relief
from removal and ordered him deported, explaining that, because Officer Alarcón had
“failed to carry the necessary burden of proof for any of his applications for relief, his
applications must fail.”2 Like tens of thousands of other Mexican nationals in recent
*

Kathryn Lohmeyer (J.D. 2005) is a judicial clerk to the Honorable Arthur L. Alarcón of the United States Court
of Appeals for the Ninth Circuit. She also teaches Immigration Law as an Adjunct Professor of Law at Whittier Law
School. The author is grateful to Judge Alarcón for his encouragement and support; to judicial extern Bradley D.
Easterbrooks (J.D. Candidate, Pepperdine University School of Law, 2012) for his careful review and proofreading;
and for the exquisite work of the Ninth Circuit Staff Attorneys responsible for creating the Ninth Circuit Immigration
Outline (available online at: http://www.ca9.uscourts.gov/guides/immigration_outline.php) and providing what has
been an invaluable guide for the author throughout her career.
1
The author has no reason to believe that José Alarcón is in any way related to the judge for whom the author is
a law clerk.
2
In re Alarcón, No. ___, at 33 (Immigration Judge Order Dec. 29, 2010) (redacted version on file with author)
[hereinafter In re Alarcón]. Immigration Judge rulings generally are not made available to the public, and the hearing
on Officer Alarcón’s case was closed. Dianne Solis, Judge in Dallas Denis Asylum Request from Ex-Police Officer in
Mexico,
DALLAS
MORNING
NEWS,
Jan.
6,
2011,
http://www.dallasnews.com/news/community-
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years, Officer Alarcón fled Mexico to escape the rampant violence perpetrated by
powerful drug traffickers in Mexico.3 He has been in hiding ever since.4 Prior to
entering the United States, Officer Alarcón had served as a municipal police officer in
Juarez, Mexico, a city overrun by narcotrafficking-fueled violence.5 He is not the only
Mexican law enforcement official to seek asylum in the United States,6 but it appears that
his case is the first to be adjudicated by an Immigration Judge.7 The result, despite the
existence of the long-standing, oft-cited observation that, “in appropriate
circumstances[,]” former law enforcement officials may qualify for asylum in the United
States,8 does not bode well for the other officers with pending claims.
These Mexican police officers are not the “traditional” asylum applicants of decades
past; they are not civilians fleeing oppression or torture carried out by government
officials. Rather, they were the government officials charged with protecting civilians
and maintaining law and order in Mexico. The narcotraffickers are their primary
persecutors; the threats and torture they fear are being carried out by lawless non-state
actors.9 The plight of these officers is compelling, but it is far from clear that they are
news/dallas/headlines/20110106-judge-in-dallas-denies-asylum-request-from-ex-police-officer-in-mexico.ece
(“The
case of José Alarcón was heard in late November in a closed hearing in a federal immigration court here.”).
An attorney associated with Officer Alarcón’s case provided a redacted copy of the Immigration Judge’s
December 29, 2010 order to the author. E-mail from William Humble III, Esq. to author (Mar. 4, 2011, 09:38 PST)
(on file with author).
3
James C. McKinley Jr., Fleeing Drug Violence, Mexicans Pour into the U.S., N.Y. TIMES, Apr. 17, 2010,
http://www.nytimes.com/2010/04/18/us/18border.html (“In El Paso alone, the police estimate that at least 30,000
Mexicans have moved across the border in the past two years because of the violence in Juárez and the river towns to
the southeast.”).
4
See In re Alarcón at 16 (recounting Officer Alarcón’s testimony that he extracted promises from reporters that
they would not disclose his location in Texas); see also Todd Bensman, Can a Mexican Cop Find Asylum in North
Texas?
D
MAGAZINE,
Nov.
2009,
http://www.dmagazine.com/Home/D_Magazine/2009/Novem
ber/Can_a_Mexican_Cop_Find_Asylum_in_North_Texas.aspx.
5
The term narcotrafficking refers to “[t]he smuggling and distribution of illegal drugs.” AMERICAN HERITAGE
DICTIONARY OF THE ENGLISH LANGUAGE (4th ed. 2009); see also Mexican Police Officer Seeks Asylum in US,
ASSOCIATED PRESS, Nov. 23, 2010, http://www.myfoxdfw.com/dpp/news/112310-mexican-police-officer-seeksasylum-in-us (“More than 4,000 people have been killed in Juárez, across the border from El Paso, in drug-related
violence in the past two years. The city has one of the highest murder rates in the world.”); Susana Hayward, No
Escape, TEX. OBSERVER, Aug. 6, 2010, available at 2010 WLNR 16780638 (“Juarez, the epicenter of Mexico’s drug
war, has become one of the most dangerous cities in the world; El Paso remains one of the safest.”).
6
See, e.g., 3 Mexican Police Chiefs Seeking Political Asylum, DHS Official Says, ASSOCIATED PRESS, May 14,
2008, available at http://www.foxnews.com/story/0,2933,355570,00.html (reporting that Jayson Ahern, deputy
commissioner of Customs and Border Protection, told the Associated Press that, in the preceding months, three
Mexican police chiefs fleeing the escalating violence of the Mexican drug wars had “shown up at the U.S. border,
fearing for their lives” and requested asylum in the United States).
7
Dianne Sol[i]s, Mexican Officer’s Bid to Escape Drug War, DALLAS MORNING NEWS, Nov. 25, 2010,
http://www.dallasnews.com/news/community-news/dallas/headlines/20101125-mexican-officer_s-bid-to-escape-drugwar-gain-asylum-to-be-heard-today-in-dallas.ece (“The Alarcón case is believed to be the first on the crowded court
dockets here – one of the few nationally – involving a Mexican law enforcement officer.”).
8
In re Fuentes, 19 I. & N. Dec. 658, 662 (BIA 1998) (“It is possible that mistreatment occurring because of such
a status [as a former member of the national police] in appropriate circumstances could be found to be persecution on
account of political opinion or membership in a particular social group.”).
9
Susan Ginsburg, a nonresident fellow of the Migration Policy Institute, has been quoted summarizing the
phenomenon as follows:
“We are used to seeing the need for protection from governments and states, and this (the migration
we are seeing now) is a fear of persecution from nonstate actors, criminal gangs that have taken
control of areas of the country.
“On the one hand, you do not want to provide a completely open door. On the other hand, the
standards we have now reflect an older era.”
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eligible for asylum in the United States. Realities on both sides of the border evince
complex new pressures in U.S.-Mexico relations and strain existing frameworks for
humanitarian efforts to respond effectively to cross-border tensions. Given the United
States’ close proximity to and the nature of its relationship with Mexico, asylum with the
pathway to permanent resettlement in the United States is not the ideal option from a
political perspective. On one hand, offering asylum to Mexican law enforcement officers
would be inconsistent with this country’s efforts to bolster the rule of law in Mexico.10
At the same time, it could serve to draw yet more attention to what some view as this
country’s complicity in the escalating cross-border violence.11 The discussion, however,
need not end there.
Considerations of “evolving standards of decency” have long played a role in
evaluating claims of constitutional error in American jurisprudence.12 U.S. immigration
law and policy have also long recognized that, as conditions change in countries around
the world placing individuals in peril, so must approaches to determining eligibility for
humanitarian relief change.13 Developments in international humanitarian and refugee
law reinforce this bedrock principle. This country’s approach to the availability of
asylum and related forms of relief from removal (formerly and more commonly referred

Jazmine Ulloa, Border violence brings asylum policy into question, BROWNSVILLE HERALD, Apr. 3, 2010,
http://www.brownsvilleherald.com/articles/journalist-110513-asylum-policy.html.
10
See infra notes 42-44 and accompanying text.
11
See infra note 41 and accompanying test; see also Brands, infra note 19, at 20 (footnotes omitted) (“[T]he
United States acts as an inexhaustible arsenal for the cartels. While Mexico has very strict gun laws, the United States
does not, and the vast majority of weaponry (90-95 percent) used by the traffickers originates north of the border.”).
12
Over fifty years ago, mindful of the implications of domestic policy for this country’s role in the national and
international political community, the United States Supreme Court determined that it was unconstitutional for the
government to use the revocation of United States citizenship as a form of punishment. Trop v. Dulles, 356 U.S. 86,
101, 78 S. Ct. 590, 598, 2 L.Ed.2d 630 (1958) (plurality opinion). The Court explained:
We believe, . . . that use of denationalization as a punishment is barred by the Eighth
Amendment. There may be involved no physical mistreatment, no primitive torture. There is
instead the total destruction of the individual'
s status in organized society. It is a form of
punishment more primitive than torture, for it destroys for the individual the political existence that
was centuries in the development. The punishment strips the citizen of his status in the national
and international political community. His very existence is at the sufferance of the country in
which he happens to find himself. While any one country may accord him some rights, and
presumably as long as he remained in this country he would enjoy the limited rights of an alien, no
country need do so because he is stateless. Furthermore, his enjoyment of even the limited rights of
an alien might be subject to termination at any time by reason of deportation. In short, the
expatriate has lost the right to have rights.
Id. at 101-02 (footnotes omitted). Evaluating a claim that denaturalization violated the Eighth Amendment’s protection
against cruel and unusual punishment, the Court explained that “[t]he Amendment must draw its meaning from the
evolving standards of decency that mark the progress of a maturing society.” Id. at 101.
13
For example, the Board of Immigration Appeals (“BIA”) has acknowledged the flexibility permitted by the
“membership in a particular social group” classification that provides the basis for certain asylum claims:
[W]e have recognized “particular social groups” in a number of cases. Matter of V-T-S-, 21 I&N
Dec. 792, 798 (BIA 1997) (Filipinos of mixed Filipino-Chinese ancestry); Matter of Kasinga, 21
I&N Dec. 357 (BIA 1996) (young women of the Tchamba-Kunsuntu tribe of northern Togo who
did not undergo female genital mutilation as practiced by that tribe and who opposed the practice);
Matter of H-, 21 I&N Dec. 337 (BIA 1996) (members of the Marehan subclan of Somalia who
share ties of kinship and linguistic commonalities); Matter of Toboso-Alfonso, 20 I&N Dec. 819
(BIA 1990) (persons identified as homosexuals by the Cuban Government); Matter of Fuentes, 19
I&N Dec. 658 (BIA 1988) (former members of the national police of El Salvador).
In re C-A-, 23 I. & N. Dec. 951, 955 (BIA 2006).
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to as “deportation”)14 must be responsive to the evolving social, economic, and political
realities of narcotrafficking.15
This article discusses the types of relief sought by Officer Alarcón and similarly
situated Mexican law enforcement officers who have fled to this country, and urges that
the lesser-known and more limited form of humanitarian relief available under the
Convention Against Torture (“CAT”)16 represents an appropriate remedy for these
victims of the present narcotrafficking violence in Mexico. Part I provides a brief
overview of the situation law enforcement officers face in Mexico today. Part II reviews
the background of Officer Alarcón’s claim as established in his removal proceedings in
the Immigration Court in Dallas, Texas in 2010. Part III provides a brief introduction to
the forms of relief addressed in the Immigration Judge’s ruling on Officer Alarcón’s
claim, and sets out his reasoning and conclusions regarding Officer Alarcón’s requests for
asylum, withholding of removal, and relief under CAT. 17 Part IV first examines Officer
Alarcón’s asylum claim and considers the extent to which the recent denial of that claim
foretells obstacles to claims by similarly situated officers. It also explains the scope of
14
The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (“IIRIRA”), Pub. L. No. 104-208,
110 Stat. 3009, 3009-546 (1996), merged proceedings to deport aliens from the United States with those to exclude
aliens from admission to the United States under the singular process of “removal proceedings.” 8 U.S.C.A. §
1229a(a)(3) (“[A] proceeding under this section shall be the sole and exclusive procedure for determining whether an
alien may be admitted to the United States or, if the alien has been so admitted, removed from the United States.”).
15
The Refugee Act of 1980 was enacted “to bring United States refugee law into conformance with the 1967
United Nations Protocol Relating to the Status of Refugees,” and this country’s courts are guided by the analysis set
forth in the Office of the United Nations High Commissioner for Refugees, Handbook on Procedures and Criteria for
Determining Refugee Status, U.N. Doc. HCR/IP/4/Eng./REV.2 (ed. 1992) (1979) (“UNHCR Handbook”). INS v.
Cardoza-Fonseca, 480 U.S. 421, 436-39 (1987) (reviewing the legislative history of the resulting new definition of
“refugee”).This article explores and applies relevant legal precedent in the United States: the law that has developed in
decisions from the Board of Immigration Appeals (“BIA”) and United States Courts of Appeals. A recent article in the
Utrech Journal of International and European Law provides an overview of international refugee law and considers the
application of international and U.S. refugee law to the plight of all Mexican nationals fleeing the drug-related violence
in their country. Holly Buchanan, Fleeing the Drug War Next Door: Drug-related Violence as a Basis for Refugee
Protection for Mexican Asylum-Seekers, 27:72 Merkourious: UTRECHT J. OF INT’L AND EUROPEAN L. 28-60 (2010),
available at http://www.merkourios.org/index.php/mj/article/view/21; see also, e.g., Freddy Funes, Comment, Removal
of Central American Gang Members: How Immigration Laws Fail to Reflect Global Reality, 63 U. MIAMI L. REV. 301,
303 (2008) (arguing that, although the United States is aware of growing ties between Central American and
“homegrown” gangs, its law rendering ineligible for asylum aggravated felons with gang ties exacerbates the problem
and reflects a refusal to mitigate the resulting damage); Elizabeth A. James, Comment, Is the U.S. Fulfilling Its
Obligations Under the 1951 Refugee Convention? The Colombian Crisis in Context, 44 N.C. J. INT’L L. & COM. REG.
455, 459-60 (2008) (considering whether the United States’ approach to eligibility for asylum is insufficiently
responsive to claims by victims from “any region where generalized violence, terrorism, civil war, and government
impotency combine to create a mass forced migration); Maria Stavroupoulou, Indigenous Peoples Displaced from
Their Environment: Is there Adequate Protection?, 5 COLO. J. INT’L ENVTL. L. & POL’Y 105, 120-21 (1994) (arguing
for a legal framework that would draw on existing refugee, humanitarian, and human rights law to afford protection to
“environmental refugees,” indigenous peoples displaced from their lands).
16
The United States ratified the United Nations Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (“Convention Against Torture” or “CAT”) in 1990. U.N.G.A. Res. 39/46, 39 U.N.
GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51 (1984); 136 Cong. Rec. S17491-92 (Oct. 27, 1990) (ratifying the
CAT). An applicant is entitled to relief under CAT if he or she is able “to establish that it is more likely than not that
he or she would be tortured if removed to the proposed country of removal.” 8 CFR § 208.16(c)(2) (2011).
17
An application for asylum is generally considered an application for withholding of removal, as well. 8 C.F.R.
§ 1208.3(b) (2011). Similarly, asylum applications filed on or after April 1, 1997, “shall also be considered for
eligibility for withholding of removal under the Convention Against Torture if the applicant requests such
consideration or if the evidence presented by the alien indicates that the alien may be tortured in the country of
removal.” 8 C.F.R. § 1208.13(c)(1) (2011). These alternative, more limited forms of relief are introduced in Section
III(A) infra.
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relief under CAT and analyzes the likelihood of CAT relief being granted in these cases.
Part V proposes that, under the circumstances, CAT relief represents the appropriate
mechanism to provide sanctuary to Officer Alarcón and similarly situated Mexican law
enforcement officers.
I.

PLATA O PLOMO?18 MEXICAN LAW ENFORCEMENT TRAPPED IN THE MIDDLE

In 2009, the U.S. Army War College Strategic Studies Institute published a
comprehensive report on the state of the drug war being waged in Mexico and the role of
related U.S. policy.19 The report opens with the following anecdote from the early days
of the current wave of violence:
In April 2006, individuals linked to one of Mexico’s powerful drug cartels
left the severed heads of two police officers in front of the municipal
building in the southern port city of Acapulco. The two officials were
apparently abducted and killed in retaliation for their participation in a
shootout with drug traffickers several days earlier. Their bloodied heads
were accompanied by a hand-written note reading, “So that you learn some
respect,” a message meant to make clear that the cartel would brook no
interference from the authorities.20
As Mexico’s drug war rages on,21 it is hardly surprising that Mexicans are fleeing the
violence.22 The escalating drug violence in Mexico, with a death count now approaching
35,000 since 2006, has been well publicized.23
18

This Spanish phrase is literally translated “silver or lead?” and reportedly was the message delivered to newly
installed judges charged with fighting drug trafficking in Colombia to remind them that they could choose bribes over
the risk of assassination by the cartels. Luz Estella Nagle, The Cinderella of Government: Judicial Reform in Latin
America, 30 CAL. W. INT’L L. J. 345, 36 (2000) (“Drug lords have long penetrated and corrupted the judicial authorities
through coercion, threats, bribes, and blackmail. In the 1980s, Colombian judges were offered the choice of “plata o
plomo” (silver or lead) by drug lords whose operations crossed international borders and invaded all levels of society
and government.” (footnote omitted)).
19
Hal Brands, Mexico’s Narco-Insurgency and U.S. Counterdrug Policy, U.S. ARMY WAR COLLEGE STRATEGIC
STUDIES
INSTITUTE,
at
1
(May
2009),
available
at
http://www.strategicstudiesinstitute.
army.mil/pubs/display.cfm?pubid=918 (cataloging the problems – ranging from official corruption to U.S. domestic
drug consumption – that frustrate Mexican attempts to regain control over the country, and concluding that U.S.
programs to assist Mexican efforts, including the Merida Initiative, a 3-year $1.4 billion counternarcotics assistance
program, are inadequate).
20
Id. at 1 (footnote omitted).
21
A comprehensive treatment of the origins and scope of Mexico’s “war on drugs” is beyond the scope of this
article. Colleen W. Cook, Analyst in Latin American Affairs, in the Foreign Affairs, Defense, and Trade Division of
the Congressional Research Service, prepared an excellent treatment of the origins and extent of the cartels’ influence
in Mexico for Congress in 2007. COLLEEN W. COOK, MEXICO’S DRUG CARTELS, CRS Report for Congress, RL34215
(Oct. 16, 2007), available at http://www.fas.org/sgp/crs/row/RL34215.pdf.
22
See, e.g., Hayward, supra note 5. (reporting that estimates of the number of Juarez residents that have fled the
violence in that city range from 100,000 to 500,000); .”); McKinley, Fleeing Drug Violence, Mexicans Pour into U.S.,
N.Y. TIMES, Apr. 17, 2010, http://www.nytimes.com/2010/04/18/us/18border.html (reporting that local police estimate
at least 30,000 Mexicans migrated in the two preceding years). It appears that the flight from border towns continues
unabated:
A violence-ridden stretch of Mexico'
s border with the United States has become virtually
deserted due to intimidation from violent drug cartels, which have killed hundreds in that area in
recent years, scared away local law enforcement and forced countless businesses to close shop.
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In sum, narcotraffickers in Mexico are engaged in a pitched battle for the U.S. drug
market:
Today Mexico is a major producer and supplier to the U.S. market of
heroin, methamphetamine, and marijuana and the major transit country for
cocaine sold in the United States. According to the Department of State’s
2009 International Narcotics Control Strategy Report, as much as 90% of
the cocaine entering the United States now transits through Mexico. A
small number of Mexican DTOs [Drug Trafficking Organizations] control
the most significant drug distribution operations along the Southwest
border. . . .
In the U.S. Justice Department’s National Drug Threat Assessment
2009 (published in December 2008), Mexican drug trafficking
organizations were identified as the greatest drug trafficking threat to the
United States worldwide. Today’s situation arose with the closing of the
Caribbean route through which drugs, and particularly cocaine from
Colombia, was channeled to the United States in an earlier era. With
increased U.S. efforts to interdict narcotic smugglers in the Caribbean and
Florida in the late 1980s and 1990s, the Colombian drug cartels began
subcontracting with Mexican DTOs to smuggle cocaine into the United
States across the Southwest border. By the late 1990s, Mexican DTOs had
pushed aside the Colombians and gained greater control and market share
of cocaine trafficking into the United States. Mexican DTOs now
dominate the wholesale illicit market in the United States.
The Mexican DTOs, often referred to as “drug cartels,” have
become increasingly violent. The National Drug Threat Assessment states

Northern Mexico’s Juarez Valley, a cotton-farming area located on the southern bank of the Rio
Grande, has become increasingly desolate, with its three towns having lost between 30 percent and
45 percent of their residents since 2005, according to census figures.
Mexicans Flee Violence-Plagued
Stretch
of Border, FOX NEWS LATINO, Mar. 4, 2011,
http://latino.foxnews.com/latino/news/2011/03/04/mexicans-flee-violence-plagued-stretch-border/.
23
See, e.g., Juan Forero, Colombia Shares Its Cartel-Fighting Expertise with Mexican Forces, WASHINGTON
POST, Jan. 22, 2011, at A1, available at http://www.washingtonpost.com/wp-dyn/content/article/2011/01/2
1/AR2011012107040.html (“The violence in Mexico began to spike dramatically in 2006, when President Felipe
Calderon deployed thousands of troops and federal police to combat drug cartels. The death count is now nearly
35,000, as the cartels have fought back ferociously to maintain their fiefdoms.”); see also Organised Crime in Mexico:
Under the Volcano, THE ECONOMIST, Oct. 16, 2010, available at 2010 WLNR 20679240 (“Since Felipe Calderón
began his presidency in 2006 with a renewed effort against the drugs cartels, more than 28,000 people have been killed.
Mr. Calderón has deployed 50,000 soldiers to fight the gangsters, whose inventories now include rocket-propelled
grenades, helicopters and semi-submersible vessels. Pitched battles between the army and the traffickers have caused
some of these casualties; more still have been caused by fighting among Mexico’s half-dozen main trafficking
organisations, engaged in a bloody struggle for the trade.”); Elisabeth Malkin, Lawmakers in Mexico to Debate Drug
TIMES,
Aug.
18,
2010,
at
A12,
available
at
Fight,
N.Y.
http://www.nytimes.com/2010/08/19/world/americas/19mexico.html (“The government said earlier this month that
28,228 people had been killed since the government began its crackdown on drug cartels at the end of 2006. Of those,
2,076 were local, state or federal police officers, according to the Public Security Ministry.”).
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that Mexico’s DTOs now “control most of the U.S. drug market,” with
distribution capabilities in 230 U.S. cities.24
The violence affects every sector of Mexican society, but government officials,
including law enforcement officers, are particularly targeted.25 Although narcotraffickers
are the primary perpetrators of the violence, government, military, and other law
enforcement officials have been implicated in attacks, as well.26 This is the inevitable
result of presenting public servants with a life-or-death choice between collaboration and
resistance:
The large sums of cash generated by drug sales and smuggled back to
Mexico is used to corrupt Mexican law enforcement and public officials to
either ignore cartel activities or to actively support and protect them.
Corruption of local, state and federal police has resulted in [President]
Calderón’s reliance on the military to combat DTOs, and remains a major
challenge for U.S.-Mexican law enforcement cooperation. Corruption of
government officials has also been a significant problem that has made the
campaign against DTOs more difficult . . . In early December 2008,
President Calderón stated that some 11,500 public employees had been
sanctioned for corruption in the two years since he took office. In late
May 2009, the federal government made its largest-ever arrest of
politicians and senior officials in an anti-drug operation in the President’s
home state of Michoacan. Ten mayors and 18 other government and
24
JUNE S. BEITTEL, MEXICO’S DRUG-RELATED VIOLENCE, CRS Report for Congress, R40582, at 1 (May 27,
2009), available at http://www.fas.org/sgp/crs/row/R40582.pdf (footnotes omitted). (quoting President Felipe
Calderón noting that Mexico’s problems are fueled by the fact that the United States “has the highest level of drug
consumption in the world” and an El Paso immigration lawyer noting that “the violence escalated after the United
States lifted a 10-year ban on 19 types of assault weapons in 2004,” making large quantities of illicit weapons more
readily available to the cartels); see also Brands, supra note 19, at 20 (footnotes omitted) (“[T]he United States acts as
an inexhaustible arsenal for the cartels. While Mexico has very strict gun laws, the United States does not, and the vast
majority of weaponry (90-95 percent) used by the traffickers originates north of the border.”).
25
see BEITTEL, supra note 24 at 8 (“The growth and dramatic character of the violence, the targeting of civil and
law enforcement officials, and the direct battle with police and military units, have led some observers to question the
strength of the Mexican government, even characterizing it as potentially a ‘failing’ state.”); see also see also Diane
Sol[i]s, Mexican Officer’s Bid to Escape Drug War, Gain Asylum to be Heard Today in Dallas, DALLAS MORNING
NEWS, Nov. 25, 2010, http://www.dallasnews.com/news/community-news/dallas/headlines/20101125-mexicanofficer_s-bid-to-escape-drug-war-gain-asylum-to-be-heard-today-in-dallas.ece (reporting that in November 2010,
“[t]he Mexican newspaper chain Grupo Reforma report[ed] that 637 police officers have been killed nationally in
2010, of more than 10,000 deaths for the year in the war ‘against and among organized crime.’”); Dave Gibson,
Mexican Drug Cartels Have Declared Open-Season on Police Officers, NATIONAL DRUG CARTEL EXAMINER, Jan. 20,
2011, http://www.examiner.com/drug-cartel-in-national/mexican-drug-cartels-have-declared-open-season-on-policeofficers?render=print (“Since 2006, nearly 500 police officers, soldiers, and prosecutors have been killed by cartel
gunmen.”).
26
See Philip Sherwell, Mexican Drug Wars Force Police to Claim Asylum in US, TELEGRAPH (London), Apr. 11,
2009, http://www.telegraph.co.uk/news/worldnews/centralamericaandthecaribbean/mexico/5142045/ Mexican-drugwars-force-police-to-claim-asylum-in-US.html (identifying an “an unprecedented new trend: Mexican police officers
claiming safe haven across the border in America, because they claim their own colleagues cannot protect them – or
might even be trying to kill them”); see also Andrew Becker, Mexican Police Fleeing Cartels Find U.S. Reluctant to
Grant Asylum, L.A. TIMES, Jun. 15, 2009, http://articles.latimes.com/2009/jun/15/local/me-mexico-police15 (“As drug
violence has worsened in Mexico, businesspeople, journalists and other professionals have been seeking refuge in the
U.S. But few have as much at stake as law enforcement figures who defy the cartels.”).
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police officials, including state prosecutors and the heads of state and
municipal police, were detained for alleged ties to the drug gangs.27
Early in 2010, statistics reflected that, after a spike in asylum applications by
Mexican nationals in 2007 and 2008,28 such applications were on the decline:
The number of asylum applications from Mexican nationals to the U.S.
Citizenship and Immigration Services — a division of the Department of
Homeland Security that governs lawful migration into the United States —
fell by 27 percent in 2009, to 1,778 from 2,456 the previous year. Through
the second quarter of 2010, the agency had received just 233 applications.
Most are denied, federal officials said, though the USCIS did not
immediately provide approval statistics on Thursday. In fact, Mexico does
not even make the top 10 list of countries whose citizens are granted
asylum. China, Ethiopia and Haiti hold the top three spots. One
explanation could be the grit of Mexicans in border towns who, though
forced to live their lives differently than they did just a few years ago,
remain determined to ride out the current crime wave. Others believe,
however, that applications have dropped because the U.S. laws governing
refugee and asylum designations are too stringent.29
Despite the fact that applications for asylum by Mexican nationals are granted at a rate of
less than 2% each year, by late 2010, it became clear that the numbers, in fact, continued
to climb.30
There is no official count of the Mexican police officers that have applied for asylum
in the United States, but indications are that the number is on the rise.31 In March 2008,
27
BEITTEL, supra note 24, at 9 (footnotes omitted); see also Brands, supra note 19, at 16 (explaining that “local
police [commonly] provide the cartels with early warning of impending government operations” so that, as one police
official complained, “‘[e]veryone in the world knows we’re coming’” (footnote omitted)); id. (“The scope of the
corruption is difficult to overstate. In several instances, local police forces have become so thoroughly infested with
informers that the federal government has been forced to disband them entirely.”).
28
FY 2010 Statistical Yearbook, U.S. Department of Justice, Executive Office for Immigration Review, at 4 of
Appendix
of
FY
2006
Asylum
Statistics
by
Nationality,
Jan.
2011,
available
at
http://www.justice.gov/eoir/statspub/fy10syb.pdf. Asylum applications with the immigration courts decreased overall
by a 42 percent from fiscal year 2006 to fiscal year 2010. Id. at A1.
29
Julian Aguilar, Despite Drug War, Mexican Asylum-Seekers Decrease, TEX. TRIBUNE, Jun. 4, 2010,
http://www.texastribune.org/texas-mexico-border-news/texas-mexico-border/despite-drug-war-mexican-asylumseekers-decrease/. In fiscal year 2010, the Immigration Courts received 3,231 new asylum applications from Mexican
nationals. Of those applications, 49 (approximately 1.5%) were granted. FY 2010 Statistical Yearbook, U.S.
Department of Justice, Executive Office for Immigration Review, at 4 of Appendix of FY 2010 Asylum Statistics by
Nationality. The overall grant rate for all asylum applications in fiscal year 2010 was 51%. Id. at K1.
30
Mexican Police Officer Seeks Asylum in US, ASSOCIATED PRESS, Nov. 23, 2010, available at
http://www.myfoxdfw.com/dpp/news/112310-mexican-police-officer-seeks-asylum-in-us (“Asylum applications from
Mexicans before immigration judges jumped to nearly 3,800 in fiscal year 2010, up about 35 percent from the year
earlier and the highest level in five years. But less than 2 percent of those who in 2010 applied ultimately were granted
asylum, according to information obtained after Freedom of Information Act requests by Syracuse University'
s
Transactional Records Access Clearinghouse.”); see also Patrick Michels and Chris Vogel, Asylum Denied: Unlike
Refugees from Other Troubled Countries, Only a Fraction of Mexicans Seeking U.S. Asylum are Accepted – Not
matter their Wounds or Stories, PHOENIX NEW TIMES, Aug. 26, 2010, available at 2010 WLNR 17165654 (“The
overall grant rate for asylum applications by Mexican nationals has hovered near 2%, while the grant rate for
Colombian nationals is about 25%.”).
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the police chief of Palomas, Mexico presented himself and applied for asylum at the
Columbus, New Mexico border crossing “after his deputies abandoned him.”32 In May
2008, the Department of Homeland Security announced that three Mexican police chiefs
were seeking asylum in the United States.33 Former Deputy Commissioner of Customs
and Border Protection, Jayson Ahern, confirmed that Mexican police officials “basically
abandoned by their police officers or police departments in many cases” were seeking
asylum in the United States.34 In June 2009, a Los Angeles Times article reported the
stories of three former Mexican police officers who fled death threats and violence from
the drug cartels.35 In March 2011, unconfirmed reports began to surface that Marisol
Valles Garcia, the police chief of the city of Praxedis G. Guerrero, fled her post and was
seeking asylum in the United States after receiving death threats from drug gangs.36 U.S.
and Mexican officials confirmed that Chief Garcia, whose predecessor was kidnapped
and decapitated in July 2009, was in the United States and seeking asylum after receiving
death threats.37 If Officer Alarcón’s case is any indication of the outcomes these officers
can expect, they are not likely to find themselves among the handful of Mexican national
applicants granted asylum in the coming years.
“Narcotics-driven corruption is rampant, government control of large swaths of the
country is tenuous at best, and predictions that Mexico is on the way to becoming a failed
state are frequent.”38 Beyond that, it is clear that “[t]he effects of th[e] violence are not
limited to Mexico; cartel killings have already spilled over into the United States, and the
potential destabilization of Mexico’s economy and political system presents a host of
dangers to U.S. interests.”39 On February 15, 2011, the killing of one United States
Immigration and Customs Enforcement (“ICE”) officer, and the wounding of another, as
they were driving to their post at the U.S. Embassy in Mexico City brought the urgency of
addressing narcotrafficking violence back into the headlines in the United States.40
31

Becker, supra note 26 (“No statistics are available on how many police officers have sought asylum in this
country, but government sources and immigration attorneys suggest the number is increasing.”).
32
Mark Evans, Mexican Police Chief Wants U.S. Asylum, USA TODAY, Mar. 22, 2008, available at
http://www.usatoday.com/news/nation/2008-03-22-asylumsought_N.htm
33
Dave Gibson, Mexican Drug Cartels Have Declared Open-Season on Police Officers, NATIONAL DRUG
CARTEL EXAMINER, Jan. 20, 2011, http://www.examiner.com/drug-cartel-in-national/mexican-drug-cartels-havedeclared-open-season-on-police-officers.
34
Id.; see also Mexico: Police Force Quits After Officers Are Killed, L.A. TIMES, Aug. 5, 2011, at A9 (explaining
that the “entire 20-member police force in the northern city of Ascensión resigned Thursday [August 4, 2011] after a
series of attacks killed three officers.”).
35
Becker, supra note 26 (reporting that an officer Alvarez fled after receiving threats for refusing to cooperate
with a cartel and receiving no assurance of support from his supervisor in the police department; another officer,
identified only as Jesus, fled after his supervisor and a fellow officer were shot; and Julio Ledezma, the chief of police
in the northern Mexican town of La Junta, refused a bribe offered by an aid to the mayor and subsequently fled after six
armed gunmen threatened to kill him “no matter where he went in Mexico”).
36
Garfield Miller, Young Mexican Police Chief Marisol Valles Garcia May Seek US Asylum, CHRISTIAN SCIENCE
MONITOR, Mar. 5, 2011, http://www.csmonitor.com/World/2011/0305/Young-Mexican-police-chief-Marisol-VallesGarcia-may-seek-US-asylum; Mexico Chief Fired Amid Reports She Fled for Safety, CNN.COM, Mar. 7, 2011,
http://edition.cnn.com/2011/WORLD/americas/03/07/mexico.female.police.chief/.
37
Young Police Chief Seeks U.S. Asylum, ASSOCIATED PRESS, Mar. 8, 2011, available at
http://content.usatoday.com/communities/ondeadline/post/2011/03/young-ex-mexican-police-chief-seeking-usasylum/1.
38
Brands, supra note 19, at 5.
39
Id. at 2.
40
See e.g., 17 Booked in Mexico Drug Investigation: Alleged Cartel Finance Chief is Among the Suspects
Detained, BROWNSVILLE HERALD, Mar. 10, 2011, available at: http://www.chron.com/disp/story.mpl/chroni
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Although some posit that the United States has a vested interest in maintaining the
barely-controlled state of chaos in Mexico,41 there is no question that this country has
made a major commitment to assisting Mexican authorities in the effort to quell the
violence:
The Merida Initiative, signed into law by President George W. Bush on
June 30, 2008, represents the U.S response to this situation . . . [T]he
initiative is a 3-year, $1.4 billion counternarcotics package destined for
Mexico and Central America, with the former country set to receive the
vast majority of these funds ($400 million of the $465 million to be
disbursed in the first year, and similar proportions thereafter). U.S.
counternarcotics aid to Mexico had previously hovered around $55-60
million annually in the 7 years since 2000; the Merida Initiative thus
represents a roughly sevenfold expansion of this assistance. For its part,
the Calderon government has committed $7 billion in counternarcotics
funding over the next 3 years. Officials on both sides of the border have
said that they envision the Merida Initiative as the first step in a long-term
partnership between Washington and Mexico City.42
The assistance the United States provides under the Mérida Initiative includes training of
Mexican federal police to bolster their efforts to combat trafficking.43 Unconfirmed
reports in early March 2011 indicate that the Obama administration plans to speed up
implementation of the Mérida Initiative, disbursing $900 million by the end of the year.44
It is clear, however, that even with this kind of support from the United States, it is not
reasonable to expect the corruption and the cartel-fueled violence to resolve to the point
that it will be safe for targeted Mexican police officers to return to their homes in the
cle/7465587.html (reporting that Mexican federal police had arrested members of the Zeta cartel believed to be
responsible for the shooting of the two ICE officers, Special Agent Jaime Jorge Zapata and Special Agent Victor
Avila).
41
See, e.g., Daniela Morales and Peter Watt, Narcotrafficking in Mexico: Neoliberalism and a Militarized State,
UPSIDE DOWN WORLD, http://upsidedownworld.org/main/mexico-archives-79/2696-narcotrafficking-in-mexiconeoliberalism-and-a-militarized-state (arguing “neoliberal policies and the war on Mexican drug cartels are part of the
same project; to maintain a weak democracy and a militarized state with the purpose of preserving economic and
political control of the United States in the region”).
42
Brands, supra note 19, at 21 (footnotes omitted).
43
Tim Gaynor, U.S. Border Police Train Mexicans for Drug Fight, REUTERS,
Apr. 23, 2010,
http://www.reuters.com/article/2010/04/24/us-usa-mexico-training-idUSTRE63M54T20100424?pageNumber=1
(describing training program in which U.S. Border Patrol agents train “carefully vetted Mexican federal police” as
follows: “Aside from teaching police to enter buildings and fire assault rifles, the twice-monthly courses give first-aid
training, teach patrolling in all-terrain vehicles and share tips for finding hidden vehicle compartments used to smuggle
drugs north over the U.S. border, and illicit guns and bulk cash heading south to Mexico”).
44
Julie Pace, Obama, Calderon Pledge Cooperation on Drug Wars, ASSOCIATED PRESS, Mar. 3, 2011, available
at http://news.yahoo.com/s/ap/20110304/ap_on_re_us/us_obama_mexico (“In a show of confidence in Calderon’s
efforts, the Obama administration said it would continue to send aid to support Mexico in the drug war. A senior
administration official said the U.S. plans to speed up implementation of the $1.4 billion Merida Initiative, with $900
million to be doled out by the end of the year. The official, who spoke on the condition of anonymity, was not
authorized to speak publicly about the agreement.”); but see also McCaul Says Bill Would Stop Waste in U.S. Aid to
Mexico, BRENHAM BANNER-PRESS, July 21, 2011, available at http://www.brenhambanner.com/articles/2011/0
7/21/news/news03.prt (explaining criticism of “waste and mismanagement” in USAID-led efforts to implement
training programs funded by the Mérida Initiative).
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immediate future. The Immigration Courts, the Board of Immigration Appeals (“BIA”),45
and more than one federal court of appeals are likely going to have to grapple with what
this means for Officer Alarcón and his fellow expatriate officers.
II. OFFICER ALARCÓN ’S PLIGHT AND FLIGHT
The Respondent testified that he is asking for asylum because he had a
confrontation with the Mexican drug cartels and they tried to kill him. He
testified that he asked for help from his fellow policemen in Mexico but
was denied.46
On April 25, 2008, 27-year-old José Alarcón, his wife, and their two minor children
entered the United States at the El Paso, Texas port of entry, where Officer Alarcón
notified the U.S. Customs and Border Patrol officials of his desire to apply for asylum.47
He was taken into custody and held in a detention facility in Taylor, Texas, where an
asylum officer conducted an initial interview and determined that Officer Alarcón had
established a credible fear of persecution.48 As a result, the asylum officer paroled
Officer Alarcón into the country and referred his case to an immigration judge for
adjudication in the context of removal proceedings.49
Officer Alarcón was represented by counsel in his removal proceedings.50 The
Immigration Judge (“IJ”) admitted into evidence and considered supplemental
documentation filed in support of Officer Alarcón’s claims.51 At the November 25, 2010
hearing in the Immigration Court in Dallas, Officer Alarcón was the sole witness.52 Prior
to the hearing, he had “given his statement of events several times, including when he
45

Immigration Judge decisions are appealable as of right to the BIA. 8 C.F.R. § 1003.1(b)(3) (2011).
In re Alarcón, supra note 2, at 4
47
Id. at 2.
48
Id. When a non-citizen makes the type of affirmative application (as opposed to a “defensive” application
made by a non-citizen against whom removal proceedings have been instituted) for asylum that Officer Alarcón made,
an asylum officer employed by the United States Citizenship and Immigration Services (“USCIS”) conducts a
nonadversarial interview, commonly known as the “credible fear interview,” of the applicant. 8 C.F.R. § 208.30(d)
(2011). If the asylum officer determines that the claimant has a credible fear, the officer refers the case to an
immigration judge for full consideration. Id.
49
Parole does not confer a lawful or permanent status. See 8 U.S.C. § 1182(5)(A) (2011) (“The Attorney
General may . . . in his discretion parole into the United States temporarily under such conditions as he may prescribe
only on a case-by-case basis for urgent humanitarian reasons or significant public benefit any alien applying for
admission to the United States, but such parole of such alien shall not be regarded as an admission of the alien and
when the purposes of such parole shall, in the opinion of the Attorney General, have been served the alien shall
forthwith return or be returned to the custody from which he was paroled. . .”); see also 8 C.F.R. § 212.5 (2011)
(explaining the parole process).
50
Alarcon’s spouse and two minor children applied for asylum solely on the basis of their eligibility as derivative
immediate family members of the principal asylum claimant. See 8 U.S.C. § 1158(b)(3)(A) (2011).
51
In re Alarcón, supra note 2, at 3. Although the author was provided a redacted copy of the IJ’s order, neither
the supporting documentation that was admitted into evidence nor a transcript of the November 23, 2010 removal
proceedings in the Immigration Court is publically available. Accordingly, all descriptions of and quotations to the
record, including Officer Alarcón’s testimony, derive solely from the IJ’s order.
52
Officer Alarcón’s wife was listed as potential witness, but it appears she was not called to testify. In re
Alarcón, supra note 2, at 3. Additionally, Officer Alarcón sought to call an expert witness, but the IJ denied the
request because the request to amend the potential witness list to add the expert did not include the witness’s resume or
CV as required by the Immigration Court Practice Manual (“ICPM”). Id.; see also ICPM § 3.3(g), available at
http://www.justice.gov/eoir/vll/OCIJPracManual/ocij_page1.htm.
46

13

TESTING THE BOUNDARIES OF HUMANITARIAN RELIEF FROM REMOVAL

[Vol. 2, 2011]

first entered the United States, when he filled out his application with his attorney,”, and
when he spoke to a reporter about his case.53 A little over a month after the merits
hearing, the IJ issued a 34-page order denying Officer Alarcón’s request for asylum,54
withholding of removal,55 and relief from removal under the Convention Against Torture
(“CAT”).56
According to Officer Alarcón’s testimony, which the IJ found to be “generally
consistent, plausible, and otherwise believable,”57 he had been a police officer in Ciudad
Juarez, Mexico for four years before a series of events that occurred on April 21 and 22,
2008, precipitated his entry into the United States on April 25, 2008.58 Officer Alarcón
testified that, during his four years as a Juarez police officer, he was ordered not go into
stores and other locations where he knew drugs were sold and arrest dealers. He was also
ordered not to stop vehicles occupied by drug cartel members. If he did detain drug
dealers, he was ordered not to make arrests.59 However, because Officer Alarcón was
opposed to drug trafficking and corruption in the police force, he did stop and arrest
narcotraffickers.60 When he made arrests, the suspects were immediately released.61
“[T]he largest seizure of drugs he ever performed was 120 kilograms of marijuana in a
vehicle.”62
As a result of Officer Alarcón’s refusal to follow orders, he had “a lot of problems
within the police force,” including being forced to go on patrol without a partner, not
being permitted to go on patrol, and being partnered with an officer known to take bribes
from the cartels.63 He learned that “there w[ere] only one or two of us that w[ere] against
what was going on. We did not have any sort of support, and really, what happened is
that you ended up risking your life and the life of your family.”64 Other officers did not
want to be his partner because he refused to follow the “rules,” and another officer once

53

In re Alarcón, supra note 2, at 12.
As explained in Section III(A) infra, asylum has the potential to provide a lasting form of relief for successful
applicants. 8 U.S.C. § 1158(b)(1)(A), (c)(1)(B); 8 U.S.C. § 1159(b) (2011).
55
As discussed in more detail in Sections III(A) and IV(A) infra, withholding of removal is a temporary form of
relief from removal, without a path to a green card, that prohibits the removal of a non-U.S. citizen to a country where
his or her life or freedom would be threatened. 8 U.S.C. § 1231(b)(3)(A) (2011) ; 8 C.F.R. § 1208.16(b) (2011).
56
For purposes of this article, “relief under CAT,” III(A) and IV(B) infra, will refer to a specific form of
withholding of removal that prohibits the removal of a non-U.S. citizen to a country in which it is more likely than not
that he or she would be tortured. 8 C.F.R. § 1208.16(c).
57
In re Alarcón, supra note 2, at 17. The IJ further noted that:
There were a few instances of inconsistency and/or equivocation in the Respondent’s testimony,
but under the totality of the circumstances they were not enough to deem the whole of the
Respondent’s testimony not credible. These areas of weakness in the Respondent’s testimony will
be noted in the discussion of the merits of his claim below, and will be given their due weight as
they relate to the Respondent’s burden of proof. However, considering the totality of the
circumstances, the Court does hereby find that the Respondent was a credible witness.
Id. The “areas of weakness” identified by the IJ are discussed in Section IV(B)(2) infra.
58
Id. at 2, 4.
59
Id. at 9, 12-13; see also id. at 12 (characterizing as “common, daily problems” the “daily threats” that came
with stopping a vehicle occupied by cartel members and being ordered to let them go).
60
Id. at 9, 13.
61
Id. at 13.
62
Id. at 13.
63
Id. at 9, 13.
64
Id. at 10 (internal quotation marks omitted).
54

[Vol. 2, 2011]

LAW JOURNAL FOR SOCIAL JUSTICE

14

said to him, “look dude, if you insist [o]n doing things your own way, you’re going to get
killed.”65
On April 21, 2008, Officer Alarcón was on patrol with his partner.66 Over their
police radio, they received a report of armed individuals driving a truck in a nearby area.67
Officer Alarcón and his partner responded to the call, and they located and stopped the
truck, which they determined contained both drugs and weapons.68 As they began to
question the passengers (the “drug runners”)69 in the truck, one of the drug runners was
using a two-way radio.70 The IJ summarized the ensuing interaction between law
enforcement and the drug runners as follows:
The Respondent testified that after the questioning, “they called my
[identity of officer redacted], through Nextel [two-way radio].” The
Respondent testified that he and [fellow officer] were going to arrest these
individuals, but ‘they gave him the order to let them go.”[71] The
Respondent testified that he and [fellow officer] released these individuals.
The Respondent testified that later in the day, they received a call that
there had been gunshots at an intersection, and “when we got there, we
come to find out that those were the same individuals we had intercepted
in the morning, the same people who were left lifeless inside the truck.”
The Respondent testified that [fellow officer] then received another
call via Nextel, in which they were told they were “assholes and . . .
cowards,” and that they had essentially been blamed for “turning them
in.”[FN] The Respondent testified that “there was rumors of a war
between supposedly the Juarez cartel and the cartel of Chapo Guzman.
They were killing each other and we were stuck in the middle.”72
Later the same day, through the police frequency on his radio, Officer Alarcón heard
the following threat: “because you are loudmouths and because you told, we are going to
kill you.”73 On cross-examination, Officer Alarcón was asked if narcotraffickers had
65

Id. at 13.
The names of other officers, including Officer Alarcón’s partner, were redacted in the version of the IJ’s order
provided to the author.
67
Id. at 4, 14.
68
Id. at 4-5, 14.
69
The individuals in the truck stopped on April 21, 2008, are referred to here as the “drug runners” to distinguish
them from another group of armed men Officer Alarcón encountered the following day.
70
In re Alarcón, supra note 2, at 5.
71
Officer Alarcón testified that he had not want to let the vehicle’s occupants leave the scene because “we’re
tired of this, we’re angry of having to see that these people are stronger than us, and . . . if you do not do what they tell
you to do, they are going to kill you anyway.” Id. at 9. He explained the circumstances of being ordered to let drug
dealers go free as a not uncommon experience:
“[W]hen one stops a vehicle that is driven by, let’s say, drug traffickers, they call or they speak to
their bosses. They tell them that a police unit has just stopped them. As a matter of fact, they give
them the patrol number. They in turn speak to the commander. Then the commander talks directly
to the patrolman via Nextel radio, and they tell you right then and there to let them go or get out of
there.”
Id. at 14.
72
Id. at 5. In an attendant footnote, the IJ explained: “The Respondent later clarified that he felt they had been
blamed for pointing out the two cartel members they had intercepted that morning to a rival cartel.” Id. at 5 n.6.
73
Id. at 9 (internal quotation marks omitted).
66
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killed the drug runners in the truck. He responded, “I believe it could have been another
cartel because they are disputing the land, that sector.”74
The next morning, on April 22, 2008, Officer Alarcón went to work as usual. At the
start of his shift, he joked with another officer and went about his daily routine.75 Later
the same day, a colleague asked Officer Alarcón and another officer, apparently Officer
Alarcón’s partner,76 to accompany him to an auto parts store to get some parts for a car he
had recently purchased.77 The officers drove to the auto parts store, with one officer
driving, another officer in the middle of the back seat, and Officer Alarcón in the
passenger seat:
[J]ust as [the fellow officer who drove] was parking the vehicle, a Jeep
Cherokee with tinted windows pulled up and a man emerged from the
back seat brandishing a rifle. . . [T]he man began shooting through the
front windshield of the vehicle, and . . . the first shots hit [fellow officer]
in the face and chest. . . . [Officer Alarcón] and the other two officers still
had their side arms with them, and . . . they always carried them around
since several other officers had previously been killed. . . . [Officer
Alarcón] “shifted towards the door and seat,” and started shooting in the
direction of the person who had been firing at them. . . . [H]e fired all
fifteen shots in his clip, and said to himself “well, I guess this is it” and
then slumped in his seat. . . . [H]e could still hear gunshots, but the person
who had been firing at them was no longer there. . . . [W]hen the gunfire
ceased, he heard a voice say “Get him up! Get him up!” and . . . he
thought this meant the assailants were coming for him. . . . [H]e remained
sitting there, and then saw that it was actually the initial shooter whom the
other assailants “had come to pick up and got him in.” . . . [W]hen they
got the initial shooter [“cartel gunman”][78] into their vehicle, their pickup
left very quickly.79
Officer Alarcón testified that one of the two other officers’ names was on “a list of
‘people that had been threatened by the cartels, who had told them to tone it down, or else
they would be killed.’”80 Officer Alarcón’s name was not on that list.81 He also testified
74

Id. at 14 (internal quotations marks omitted).
Id. at 5-6.
76
Redactions make it impossible to be certain but, read in context, it seems clear that the invitation was extended
to Officer Alarcón and his partner.
77
In re Alarcón, supra note 2, at 6.
78
The initial shooter on April 22, 2008, is referred to as the “cartel gunman” to distinguish him from the drug
runners killed after their encounter with Officer Alarcón and his partner the previous day.
79
In re Alarcón, supra note 2, at 6-7.
80
Id. at 9 (quoting Officer Alarcón). On cross-examination, Officer Alarcón testified about “a cartel list entitled
‘For Those Who Do Not Believe[,]’” which “means ‘if you are working and you don’t do what we ask you to do, we
will kill you.’” Id. at 15. When asked why a fellow officer whose name appeared on the list – apparently the one
wounded in the shootout on April 22, 2008, who was subsequently shot to death – was killed “since he was apparently
doing what the cartels wanted by looking the other way and letting people go[,]” Officer Alarcón testified that “when
the cartel war started, ‘[i]f you did what you were asked to do from one end, you placed yourself against the other side.
And if you did what the other side wanted you to do, you placed yourself in direct opposition to the former.’” Id. at
15-16.
81
Id. at 9.
75
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that he did not know with which narcotrafficking organization the cartel gunman was
affiliated.82
Officer Alarcón sustained minor injuries in the shootout.83 One of the officers in the
car with him was killed; the other was wounded.84 Once the gunfire ceased, Officer
Alarcón saw that his fellow officer was bleeding and picked up the portable radio to call
for an ambulance.85 The radio operator asked him to identify himself. When he said his
name, “through the same frequency ‘they said “we’re going to come back for you asshole.
You’re going to get it.”’”86 On cross-examination, Officer Alarcón was asked why he
was targeted. He stated, “[m]aybe it’s because they believe we were the ones that pointed
them out” to the other cartel.87
Following the gun battle on April 22, 2008, Officer Alarcón was not able to start the
car they had taken to the auto parts store, but a squad car arrived a few minutes later. He
and the driver of the squad car put the wounded officer in the back seat of the squad car
and took him to the hospital.88 At the hospital, several other officers, including a
commander, told Officer Alarcón “don’t worry about it, we’re going to get you out.” At
the same time, Officer Alarcón realized that his gun was empty and asked several officers
for ammunition, “but they all told him they had orders not to give him anything.”89
Officer Alarcón testified:
[I] already knew from past experience that what they did was they would
turn us over. So I knew what was coming. I knew if they were going to
turn me over…what I wanted was to at least die defending myself with a
firearm. They didn’t want to give me any ammunition.90
Officer Alarcón explained that he thought his fellow officers refused to give him
ammunition because they “were going to turn me over to be killed, or . . . they were just
going to get me out of the hospital and leave me [o]n a street corner somewhere” to be
killed by the cartel members.91 Although Officer Alarcón did not think his fellow officers
would kill him themselves, he believed they would not protect him because “it doesn’t
make any sense for them to risk their own li[v]e[s] to protect another person. They’re just
not going to do it.”92
Officer Alarcón felt desperate and began to plan an escape from the hospital. He
kept another gun at home, so he called his brother-in-law and asked him to get the gun,
bring it with him, and wait behind the hospital.93 A guard at the hospital told Officer
Alarcón how to leave the hospital through a back door, and he was able to meet his
82

Id. at 15.
Id. at 8 (Officer Alarcón testified that he “had wounds on his face and arms from glass and lead fragments, and
that his ‘flesh was open’ on his knee.”); Id. at 24 (characterizing Officer Alarcón’s injuries as “minor”).
84
Id. at 24.
85
Id. at 7.
86
Id. at 7 (quoting Officer Alarcón’s recounting of what he heard).
87
Id. at 14-15 (internal quotation marks omitted).
88
Id. at 7.
89
Id. at 7-8.
90
Id. at 8 (quoting Officer Alarcón).
91
Id. at 10.
92
Id. at 10 (quoting Officer Alarcón).
93
Id. at 8.
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brother-in-law by that route and flee to his sister’s house, where his wife later joined
him.94 Officer Alarcón testified that he believed a police commander told the hospital
guard to help him find a way out of the hospital.95
The next morning, April 23, 2008, Officer Alarcón called one of his commanders to
ask about his job.
[T]he commander kept asking questions like “hey, where are you[,] man?”
or “where are you dude?” The Respondent testified that the commander
was “playing around with me like trying to find out where I was,” so the
Respondent told him he was in El Paso. The Respondent testified that the
commander said “well, come on over,” and then said “well, if you know
what’s going to happen, then don’t come back.” The Respondent testified
that he believes “as soon as they find out where I am, they are going to kill
me.96
On cross-examination, Officer Alarcón reiterated that the commander told him “look, it is
better for you not to return, because you know exactly what is going to happen to you.”97
After the shooting, Officer Alarcón’s wounded fellow officer stayed in the hospital
for about a week-and-a-half. He relocated from Juarez to El Paso, Texas, but he would
travel back to Juarez to gather paperwork in connection with his retirement. On one of
those trips to Juarez, while his wife waited in their car outside a shopping mall, the
officer was gunned down – riddled with 29 bullets – as he walked across the mall parking
lot.98
Officer Alarcón testified that he believed he was targeted for violence “because we
defended ourselves and we were able to get one of them,”99 and “because I believe in
doing those things that are right.”100 When asked whether he thought the army would
protect him, Officer Alarcón responded, “[w]hy would they do this if I don’t have any
money to pay them off with?”101 When asked whether he could relocate to a region
within Mexico where he would be safe, he testified that he did not believe the Mexican
government could protect him because any background check for future employment
would reveal that he is a former police officer and give away his location.102

94

Id. at 8-9.
Id. at 15.
96
Id. at 10; See also Id. at 15 (noting that, in response to being reminded on cross-examination that his fellow
officer had not, in fact, turned him over to the cartel, Officer Alarcón stated “they have not seen me. The date and time
that they ever do see me, they are going to turn me over.”).
The IJ noted that, on cross examination, in response to questioning about why he had not been turned over to
the cartels “because he is an honest officer who refuses to be corrupted[,]”Officer Alarcón replied, “‘they do not turn
you over, but they do not help you either. There’s no support, but they don’t help you either. If you don’t follow the
system, you’re by yourself.” Id.
97
Id. at 15 (internal quotation marks omitted).
98
Id. at 12.
99
This apparently is a reference to the fact that the cartel gunman was wounded in the shootout on April 22,
2008.
100
In re Alarcón, supra note 2, at 12 (internal quotation marks omitted).
101
Id. at 11.
102
Id. at 11.
95
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At the conclusion of questioning by counsel, the IJ asked Officer Alarcón about
interviews he had given about his story.103 The IJ explained:
The respondent testified that his attorney knew about the interview with
[identity of interviewer or publication redacted] and was in fact present for
it. The Respondent testified that he gave the interviews to the media
because they told him the stories might help his case. The Respondent
testified that the reporters promised only to say that he was in Texas, but
not to say specifically where he was.104
III. THE FATE OF OFFICER ALCARÓN’S CLAIM IN IMMIGRATION COURT
A brief overview of the contours of the relevant forms of humanitarian relief from
removal is provided here as an introduction to the analysis and conclusions set out in the
IJ’s December 29, 2010 ruling on Officer Alarcón’s claim comprising applications for
asylum, withholding of removal, and relief under CAT.
A. Relevant Forms of Humanitarian Relief from Removal105
Asylum is a discretionary form of relief that has the potential to accord successful
applicants lasting protection by providing for employment authorization and a path to
lawful permanent resident (“green card”) status.106 Both withholding of removal and
relief under CAT are more limited, or temporary, forms of relief than asylum in that they
do not provide a path to permanent resident status; rather, they merely prohibit the
removal of successful applicants to any country in which their lives or freedom would be
threatened or they would be subjected to torture. 107 Like asylum, both withholding of

103
Since entering the United States in April 2008, Officer Alarcón has given interviews to the press, and local
media have followed his story. See, e.g., Sol[i]s, supra note 7; Mexican Police Officer Seek, supra note 5; Bensman,
supra note 4.
104
In re Alarcón, supra note 2, at 16.
105
Entire articles and books can be, and have been, written on the requirements for and myriad issues involved in
the adjudication of claims for asylum, withholding of removal, and relief under CAT. For purposes of understanding
the IJ’s ruling on Officer Alarcón’s claim, it is necessary only to appreciate a few key distinctions among the
requirements for, and benefits of, these forms of humanitarian relief.
106
8 U.S.C. § 1158(b)(1)(A) (“The Secretary of Homeland Security or the Attorney General may grant asylum to
an alien who has applied for asylum in accordance with the requirements and procedures established by the Secretary
of Homeland Security or the Attorney General under this section . . .” (emphasis added); 8 U.S.C. § 1158 (c)(1)(B)
(providing that, when asylum is granted, “the Attorney General . . . shall authorize the alien to engage in employment
in the United States”); 8 U.S.C. § 1159(b) (outlining the requirements for successful asylum applicants to apply to
adjust their status to that of lawful permanent resident one year after being granted asylum); see also 8 C.F.R. §
274a.12(a)(5) (2011) (providing that “[a]n alien granted asylum under section 208 of the Act for the period of time in
that status, as evidenced by an employment authorization document, issued . . . to the alien.”).
107
8 U.S.C. § 1231(b)(3)(A) (explaining regarding withholding of removal that “the Attorney General may not
remove an alien to a country if the Attorney General decides that the alien'
s life or freedom would be threatened in that
country because of the alien'
s race, religion, nationality, membership in a particular social group, or political
opinion.”); 8 C.F.R. § 1208.16(c) (2011) (explaining that, in order to qualify for relief under CAT, an applicant must
“establish that it is more likely than not that he or she would be tortured if removed to the proposed country of
removal”).
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removal and relief under CAT render an applicant eligible for work authorization,108 and
individuals granted any of the three forms of relief are eligible for most federal welfare
benefits for the first seven years and, subject to certain conditions, after ten years.109
However, unlike the spouse and children of asylum applicants, who may be granted
asylum on the basis of a grant of asylum to the principal applicant in their family,110 the
immediate family members of individuals entitled to withholding of removal or relief
under CAT are not eligible for a comparable derivative status.111
An applicant for asylum must demonstrate “persecution or a well-founded fear of
persecution on account of race, religion, nationality, membership in a particular social
group, or political opinion.”112 Similar to the feared persecution required for asylum
eligibility, the feared threat to life or freedom for purposes of withholding of removal
must be “because of” one of the same enumerated grounds.113 However, to be eligible for
relief under CAT, although an applicant must demonstrate that that it is “more likely than
not” that he or she will be tortured (rather than merely persecuted or subjected to threats
to “life or freedom”),114 there is no requirement that the likely torture would be inflicted
“on account of” or “because of” a specified protected ground. For example, individuals
fleeing police or other security forces that employ torture to extract confessions or to
ensure obedience in their ranks do not fit comfortably within any of the enumerated
protected grounds. In Muradin v. Gonzales,115 an Armenian man claimed that, as a
soldier in the Armenian military, he had been tortured and that, as a former soldier, he
would be tortured if removed to Armenia because he had escaped his persecutors.116 The
Ninth Circuit affirmed the denial of Muradin’s applications for asylum and withholding
of removal “because [he] . . . failed to show persecution on account of an imputed
political opinion.”117 However, the court acknowledged that Muradin did not need to
show that he would be tortured “on account of a protected ground” in order to qualify for
relief under CAT.118 The court held that substantial evidence supported Muradin’s
eligibility for relief under CAT because the record demonstrated that he had been abused
and beaten in the past, and a State Department report demonstrated that Armenian
security personnel were likely to torture conscripts, prisoners, and deserters.119
B. The IJ’s Ruling on Officer Alarcón’s Claim
108
8 C.F.R. § 274a.12(a)(10) (2011) (providing that employment authorization is available to “[a]n alien granted
withholding of deportation or removal for the period of time in that status”).
109
8 U.S.C. § 1612( a)(2)(A) (2011).
110
8 U.S.C. § 1158(b)(3)(A) (2011).
111
See 8 C.F.R. § 208.16(e) (2011) (recognizing that the grant of withholding of removal or relief under CAT to
a principal applicant “effectively preclud[es] admission of the applicant'
s spouse or minor children following to join
him or her”).
112
8 U.S.C. § 1101(a)(42)(A) (2011).
113
8 U.S.C. § 1231(b)(3)(A) (2011).
114
8 C.F.R. § 208.16(b)(1) (2011).
115
494 F.3d 1208 (9th Cir. 2007).
116
Id. at 1209.
117
Id. at 1210 (affirming denial with respect to Muradin’s “political opinion” theory, but remanding his claim of
persecution on account of his membership in a particular social group because the immigration judge did not address
that aspect of his claim).
118
Id. at 1211.
119
Id.
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Ruling on Officer Alarcón’s requests for asylum, withholding of removal, and relief
under CAT, the IJ framed the issues presented as reminiscent of those raised in Matter of
Fuentes, by a former member of the national police in El Salvador who claimed that “he
w[ould] be persecuted and harmed by leftist insurgents in El Salvador on account of his
association with the Government of El Salvador.”120 In Officer Alarcón’s case, the IJ
characterized his claim as follows:
Much as in Matter of Fuentes, 19 I & N Dec. 658 (BIA 1998),[121] there
are essentially two related, but distinct, bases underlying the Respondent’s
claim. The first is his fear arising out of the events which occurred on
April 21-22, 2008, while the Respondent was serving as a member of the
Juarez police force, prior to his departure to the United States. The
second, although Respondent’s counsel failed to articulate it with much
clarity, is the Respondent’s fear that he will face persecution as a former
police officer if returned to Mexico.122
Analyzing Officer Alarcón’s request for asylum on the basis of his encounters with
narcotraffickers while he was still working as a police officer in Mexico, the IJ concluded
that the BIA’s decision in Matter of Fuentes precludes extending such relief to applicants
claiming past persecution on account of their status as police officers.123 As the BIA
explained in Matter of Fuentes:
Policemen are by their very nature public servants who embody the
authority of the state. As policemen around the world have found, they are
often attacked either because they are (or are viewed as) extensions of the
government’s military forces or simply because they are highly visible
embodiments of the power of the state. In such circumstances, the dangers
the police face are no more related to their personal characteristics or
political beliefs than are the dangers faced by military combatants. Such
dangers are perils arising from the nature of their employment and
domestic unrest rather than ‘on account of’ immutable characteristics or
beliefs. . . .124
Regarding Officer Alarcón’s claim, based on his status as a former police officer, that he
feared he would be persecuted in the future if returned to Mexico, the IJ noted that the
120

In re Fuentes, supra note 8, at 659.
In Fuentes, the BIA characterized the basis for the respondent’s application for asylum and withholding of
removal as follows:
There are two related, but distinct, bases underlying this respondent’s asylum claim. The
first is his fear arising from the events that occurred while he was a policeman and guard in El
Salvador prior to his departure in 1982. The second aspect of his claim is the fear that he will face
persecution as a former national policeman if he returns to El Salvador.
Id. at 660-61.
122
In re Alarcón, supra note 2, at 19-20.
123
Id. at 24 (“In Matter of Fuentes, the Board held that ‘dangers faced by policemen as a result of that status
alone are not ones faced on account of race, religion, nationality, membership in a particular social group, or political
opinion.’ 19 I. & N. Dec. 658, 661 (BIA 1988).”).
124
In re Fuentes, supra note 8, at 661.
121
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BIA also concluded in Matter of Fuentes that “[i]t is possible that mistreatment occurring
because of such a status in appropriate circumstances could be found to be persecution on
account of political opinion or membership in a particular social group.”125 The IJ
identified a subsequent BIA decision, Matter of C-A-, in which the BIA explained the
circumstances under which former police officers could (or could not) establish eligibility
for asylum:
Were a situation to develop in which former police officers were targeted
for persecution because of the fact of having served as police officers, a
former police officer could conceivably demonstrate persecution based
upon membership in a particular social group of former police officers.
On the other hand, if a former police officer were singled out for reprisal,
not because of his status as a former police officer, but because of his role
in disrupting particular criminal activity, he would not be considered,
without more, to have been targeted as a member of a particular social
group.126
For the IJ, the BIA precedent in Matter of C-A- sounded the death knell for Officer
Alarcón’s request for asylum on the basis of his status as a former police officer.127 The
IJ acknowledged that Officer Alarcón’s former partner was killed, apparently by
narcotraffickers, but he determined that “his death alone is not enough to establish a
pattern or practice of persecution of persons similarly situated to the Respondent on
account of a protected asylum ground.”128 The IJ reasoned:
Even though the Respondent has established that [former partner] was
killed, . . . the documentary evidence related to [his] murder does not
establish why [he] was killed. According to the Respondent’s testimony,
[former partner] had taken bribes and looked the other way when it came
to drug trafficking. Thus, it is unclear why the cartels would want to kill
him, although the record does establish that [his] name was on the “Those
Who Still Do Not Believe” list. If, as the Respondent seemed to suggest
on cross, it was because [former partner], like many other officers, was
stuck between two warring drug cartels, then [his] death too was on
account of an actual or perceived alignment with one cartel over another,
and not because he was a former police officer or something similar.129

125

Id. at 662; In re Alarcón, supra note 2, at 25 (citing same).
In re C-A, 23 I. & N. Dec. 951, 959 (BIA 2006); In re Alarcón, supra note 2, at 25 (citing and partially
quoting same).
127
In re Alarcón, supra note 2, at 26 (“Respondent has provided no evidence that if he were to return to Mexico
now, the cartel would pursue him for any other reasons other than the perception that he interfered with their
operations by betraying them to another cartel, and simple vengeance for shooting their assassin on April 22, 2008.”);
id. at 28 (“Respondent has also provided no evidence showing that former police officers are targeted as a group, and
even if they were, that such targeting is on account of a protected asylum ground.”).
128
Id. at 29.
129
Id. at 28 (citations to evidence in the record omitted).
126
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Applying the higher standard of proof required for the related form of more limited
relief afforded by withholding of removal, the IJ concluded that “[s]ince the Respondent
has failed to satisfy the lower burden of proof required for asylum, it follows that he has
also failed to satisfy the clear probability standard of eligibility required for withholding
of removal.”130
Denying Officer Alarcón’s request for relief from removal under CAT required more
explanation. The IJ quoted the basis for Officer Alarcón’s request as he had expressed it
in his application, and concluded that Officer Alarcón had not demonstrated that he was
entitled to the relief on that basis.131 The IJ reasoned that, because relief under CAT
extends only to individuals who fear torture inflicted by, or with the consent or
acquiescence of, a governmental actor,132 Officer Alarcón did not qualify “[t]o the extent
that [he] fears torture by the drug cartels independent of any connection to Mexican
government officials” because
[T]he drug cartels operate outside the law in Mexico, as evidenced by the
fact that the federal government of Mexico has taken major steps “to
dismantle the country’s DTOs,” including deploying some 50,000
Mexican army troops,” and enacting legislation to vet all personnel in the
country’s 2,600 police forces. It is clear from the country reports that the
Mexican government is having difficulty controlling the drug cartels, but
even if that is the case and the cartels are engaging in torture, CAT
protection does not extend to persons who fear entities that a government
is unable to control. In Re S-V-, 22 I. & N. [Dec.] 1306, 13 (BIA 2000)[;]
Hakim v. Holder, [628 F.3d 151][,] [(5th Cir. Dec. 10, 2010)].133
The IJ also concluded that Officer Alarcón was not entitled to relief under CAT based on
the theory that his fellow police officers would turn him over to the cartels.134 Officer
Alarcón’s testimony that his fellow officers refused to provide him with ammunition after
the shootout with the cartel gunman because they were going to turn him over to the drug
cartels was, the IJ stated, “unsupported by anything in the record.”135 The IJ continued,
explaining that the other officers’ inability or unwillingness to help Officer Alarcón “does
130

Id. at 29 (citing INS v. Stevic, 467 U.S. 407, 429-30 (1984)). In INS v. Stevic, the Supreme Court explained
that, although an asylum applicant need only demonstrate a “well-founded fear,” an applicant for withholding of
removal must satisfy a higher “clear probability” standard, which means that it is “more likely than not,” that his or her
life or freedom would be threatened on account of a protected ground. 467 U.S. at 424-29.
131
In re Alarcón, supra note 2, at 30. The IJ stated:
The Respondent asserts in his I-589 [application form], under the question regarding torture, that
he is “afraid of returning to Mexico and being victimized by the drug cartel and the police,” and he
then proceeds to describe the various forms of torture he might be subjected to. After reviewing
the country reports and other background material, the Court finds that the Respondent has not
shown it is more likely than not that he would be “tortured” in Mexico as that term is defined in the
regulations at 8 C.F.R. § 1208.18(a).
Id. (citation to evidence in the record omitted).
132
See 8 CFR § 1208.18(a)(7) (2011) (“Acquiescence of a public official requires that the public official, prior to
the activity constituting torture, have awareness of such activity and thereafter breach his or her legal responsibility to
intervene to prevent such activity.”).
133
In re Alarcón, supra note 2, at 30-31 (citation to evidence in the record omitted) (footnote omitted).
134
Id. at 31-32.
135
Id. at 32.
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not establish their consent or acquiescence to torture by the DTOs; . . . there is a
difference between official consent or acquiescence to torture (which requires awareness
or “willful blindness” followed by a failure to intervene) and the inability of officials to
control the entities engaged in such activity.”136 The IJ also found that Officer Alarcón’s
response, on cross examination, to questioning about why his fellow officers had not
turned him over to the cartels prior to the April 22, 2008 shootout with the cartel gunman,
made it “seem[] . . . that the Respondent started to backpedal on the issue of complicity of
his fellow officers.”137
In support of the conclusion that Officer Alarcón’s application for relief under CAT
“must be denied[,]” the IJ again noted the role of drug cartels in Mexico:
Certainly the country conditions materials establish that corruption and
protection of DTOs is an endemic problem in Mexico, especially amongst
the state and local police forces. . . . However, . . .
[n]either the
Respondent’s own testimony nor the country reports included in the record
establishes to any degree of certainty that Juarez police officers (or any
other law enforcement officers) are aware of activity constituting torture
and are breaching their legal responsibility to intervene to prevent such
activity.138
Finally, the IJ concluded that Officer Alarcón had “failed to carry the necessary
burden of proof for any of his applications for relief.”139 Accordingly, on December 29,
2010, the IJ denied all of Officer Alarcón’s applications for relief and ordered Officer
Alarcón and, by extension, his dependent family members, removed from the United
States to Mexico.140 An attorney who worked on the case has confirmed that Officer
Alarcón has appealed the IJ’s decision to the BIA.141 If he is unsuccessful before the
BIA, Officer Alarcón will have the option to appeal his final order of removal to the
United States Court of Appeals for the Fifth Circuit.142
IV. JOSÉ ALARCÓN’S APPEAL FROM A DEATH SENTENCE143
136

Id. at 32-33 (citing 8 C.F.R. § 1208.18(a)(7) ).
Id. at 32 (finding that “such equivocation cuts against the Respondent’s burden of proof”).
138
In re Alarcón, supra note 2, at 33.
139
Id.
140
Id. at 34.
141
E-mail from William Humble III, Esq. to author (Mar. 29, 2011, 10:04 PST) (on file with author); see also
Melissa Del Bosque, Juarez Police Officer Denied U.S. Asylum, TEX. OBSERVER (Feb. 8, 2011), available at
http://www.texasobserver.org/lalinea/juarez-officer-denied-us-asylum (stating that Officer Alarcón intended to appeal
the IJ’s decision).
142
8 U.S.C. § 1252(a)(5), (b)(1).
143
Cf. Jennifer Ludden, Immigration Crackdown Overwhelms Judges, ALL THINGS CONSIDERED, (Nat’l Public
Radio broadcast Feb. 9, 2009), available at http://www.npr.org/templates/story/story.php ?storyId=100420476
(quoting the head of the National Association of Immigration Judges as saying, “‘For some people, these [removal
proceedings] are the equivalent of death penalty cases, and we are conducting these cases in a traffic court setting.’”);
see also Stuart L. Lustig, M.D., et al., Inside the Judges’ Chambers: Narrative Responses from the National
Association of Immigration Judges Stress and Burnout Survey, 23 GEO. IMMIGR. L.J. 57, 58 (2008) (reporting on a
study of the enormous caseloads handled, and stressors faced, by immigration judges and noting that “[a]n order of
deportation can effectively amount to a death sentence when an undocumented immigrant runs a significant risk of
persecution upon return to his or her country”).
137
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Officer Alarcón is now the object of a vendetta that arose out of his shooting of the
cartel gunman on April 22, 2008. But for Officer Alarcón’s role as a law enforcement
official, and the fact that narcotrafficking violence presently has Mexico on the brink of
becoming a failed state, he would not find himself in imminent fear for his life. The BIA
can, and should, reverse the IJ’s denial of his application for relief under CAT, and clear
the way for similarly situated Mexican law enforcement officers to obtain that limited
form of humanitarian relief from removal.144
On appeal to the BIA, “[f]acts determined by the immigration judge, including
findings as to the credibility of testimony, shall be reviewed only to determine whether
the findings of the immigration judge are clearly erroneous.”145 However, “questions of
law, discretion, and judgment on all other issues in appeals from decisions of immigration
judges” are reviewed de novo.146
A. Why Asylum and Withholding of Removal Are Likely to Elude Mexican Police
Officers Fleeing Violence and Threats from Narcotraffickers
Although he failed to appreciate that Officer Alarcón’s situation was, and is, factually
distinguishable from the one before the BIA in Matter of Fuentes,147 the IJ did not err in
relying on Matter of Fuentes, which represents binding precedent for immigration judges
and is due deference from the federal courts,148 to deny Officer Alarcón’s requests for
144
To the extent that BIA precedent does not clearly compel granting withholding of removal or relief under
CAT in these cases, the job is likely to fall to the federal courts of appeals. As the BIA has explained the limitations on
its role when it is presented with novel claims:
The Board certainly is not oblivious to immigration policy considerations in the disposition of
cases falling within our jurisdiction. But we are not fundamentally a policy-making body. There
may be some unsettling or unsatisfying aspects to the slower and less predictable development of
legal guidelines that inures in the Board'
s case adjudication system. But there are alternatives if
resort to the Board'
s issuance of precedent is not satisfactory in a particular context. The
[Immigration] Service can seek to have the Attorney General issue regulations that
comprehensively address competing concerns, or it can work within the Administration for
appropriate legislative action by Congress. The Service should not, however, expect the Board to
endorse a significant new framework for assessing asylum claims in the context of a single novel
case, especially when that framework seems intended primarily to address cases that are not in fact
before the Board yet.
In re Kasinga, 21 I. & N. Dec. 357, 372-73 (BIA 1996) (emphasis added) (footnote omitted).
145
8 C.F.R. § 1003.1(d)(3)(i) (2011).
146
8 C.F.R. § 1003.1(d)(3)(ii) (2011).
147
At the most basic level, Fuentes dealt with a different situation on the ground. Officer Fuentes was fleeing
political turmoil in El Salvador in the late 1980s. The BIA characterized the situation as follows: “There is presently a
political struggle ongoing in El Salvador, the ultimate objective of which is supremacy of one side over the other. The
guerrillas, whom the respondent fears, appear intent on overthrowing the government. The government’s obvious
intent is to thwart the guerrillas’ objectives. Unfortunately, violence appears inherent to such revolutionary struggles.”
In re Fuentes, supra note 8, at 661. Additionally, it is worth noting that the United States ratified CAT in 1990. See
n.16 supra. The BIA considered Officer Fuentes’s claim in 1988.
148
A case must be decided by a three-member panel of the BIA if it presents “[t]he need to establish a precedent
construing the meaning of laws, regulations, or procedures.” 8 C.F.R. § 1003.1(e)(6)(ii) (2011); see also 8 CFR §
1003.1(d)(1) (2011) (explaining that the BIA functions as the appellate body charged with review of IJ decisions and
that “the Board, through precedent decisions, shall provide clear and uniform guidance to the Service, the immigration
judges, and the general public on the proper interpretation and administration of the Act and its implementing
regulations”). If statutory provisions the BIA is charged with enforcing are ambiguous, courts will defer to the BIA’s
statutory interpretation if it is reasonable. See Chevron USA, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,
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asylum and withholding of removal. The asylum applicant has the burden of proving that
one of the five enumerated protected grounds (race, religion, nationality, membership in a
particular social group, or political opinion) “was or will be at least one central reason for
persecuting the applicant.”149 An applicant for the more limited, but mandatory, relief
available through withholding of removal must similarly demonstrate that his or her life
or freedom will be threatened “because of” one of the same enumerated grounds.150 As
the IJ presiding in Officer Alarcón’s case correctly concluded, an applicant unable to
satisfy the “well-founded fear of persecution” standard for asylum will not be able to
satisfy the higher “more likely than not” burden of proof to qualify for withholding of
removal.151
The requirement that an applicant come within one of the five enumerated groups
poses the most significant obstacle to Officer Alarcón’s claim and those of similarly
situated Mexican police officers. The IJ identified and discussed as conceptually distinct
two potential bases for relief: (1) past persecution based on activities as a current police
office during the events of April 21-23, 2008;152 and (2) well-founded fear of persecution
as a former police officer.153 Within his discussion of each basis for relief, the IJ
considered the two protected groups in which Officer Alarcón asserted membership for
purposes of obtaining asylum or withholding of removal: political opinion and
membership in a particular social group.
1.

Political Opinion

The IJ discounted Officer Alarcón’s assertion of persecution – past or future – on
account of his political opinions, which were framed as “opposing DTOs” or “opposing
the corruption within government and police officials.”154 Regarding the persecution
Officer Alarcón suffered in Mexico, the IJ concluded that a political opinion theory failed
because “while it appears one of the cartels may have imputed responsibility [for the
death of two of its drug runners] to the Respondent, there is insufficient evidence to
establish that the cartel imputed a political opinion to him, or targeted him because he
opposes DTOs and corruption in general.”155 Reaching the conclusion that Officer
Alarcón was similarly unable to establish the existence of a pattern or practice of
persecution to support a determination that he had a well-founded fear of future
persecution should he return to Mexico as a former police officer, the IJ explained that
“[t]here [wa]s ample evidence in the record that the cartels do violence to those they
perceive as interfering with their operations, but that violence is carried out because of
842-43 (1984) (requiring courts to defer to an agency’s interpretation, of an ambiguous statute it is charged with
enforcing if the agency’s interpretation thereof is reasonable). Matter of Fuentes is among the decisions that the BIA
has designated as having precedential value.
149
8 U.S.C. § 1158(b)(1)(B)(i) (2011).
150
8 U.S.C. § 1231(b)(3)(A) (2011).
151
In re Alarcón, supra note 2, at 29; see also INS v. Cardoza-Fonseca, 480 U.S. 421, 442-43 (1987) (reviewing
the legislative history indicating recognition that “there is a difference between the ‘well-founded fear’ standard and the
clear probability standard” and reasoning that Congress intended the standard applied to applications for asylum to be
lower than the one applied to applications for withholding of removal).
152
In re Alarcón, supra note 2, at 20-25.
153
Id. at 25-29.
154
Id. at 20 (internal quotation marks omitted).
155
Id. at 23 (emphases in original).
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the interference, not because the victim belongs to a particular social group or possesses a
particular political opinion.”156
As the Supreme Court has explained, the fact that the perpetrators of the feared
persecution have political motives does not compel the conclusion that they have
targeted, or will target, the victim because of political beliefs the victim holds:
The ordinary meaning of the phrase “persecution on account of . . .
political opinion” in § 101(a)(42) [of the INA] is persecution on account of
the victim’s political opinion, not the persecutor'
s. If a Nazi regime
persecutes Jews, it is not, within the ordinary meaning of language,
engaging in persecution on account of political opinion; and if a
fundamentalist Moslem regime persecutes democrats, it is not engaging in
persecution on account of religion. Thus, the mere existence of a
generalized “political” motive underlying the guerrillas'forced recruitment
is inadequate to establish (and, indeed, goes far to refute) the proposition
that [the asylum applicant] fears persecution on account of political
opinion, as § 101(a)(42) requires.157
Stated otherwise, the inquiry in “political beliefs” claims is a highly fact-specific
one.158
Here, there is little, if any, question that the cartel to which the drug runners in the
truck on April 21, 2008 belonged, and the cartel for which the gunman who opened fire
outside the auto parts store on April 22, 2008 worked, were aware that Officer Alarcón
was employed by the local police department. It does not, however, necessarily follow
from Officer Alarcón’s account of his history of detaining and arresting drug dealers that
he suddenly was in imminent fear for his life or safety because his actions on April 21
and 22, 2008 manifested or communicated political beliefs – his opposition to
narcotrafficking and government corruption – of which the cartels or his fellow officers
were not previously aware. He had held those beliefs throughout his tenure as a police
156

Id. at 27 (emphasis in original).
INS v. Elias-Zacarias, 502 U.S. 478, 482 (1992).
158
See id. at 579 (“[S]ince the statute makes motive critical, [the asylum applicant] must provide some evidence
of it, direct or circumstantial. “). Various courts of appeals have addressed questions of whether and when employment
by, affiliation with, or express or implicit supporting of a government constitutes a political opinion for asylum
purposes. The results do not present clearly delineated answers. See, e.g., Espinosa-Cortez v. Att’y Gen. of U.S., 607
F.3d 101, 114 (3d. Cir. 2010) (explaining that the court “[did] not hold that any person affiliated with a foreign
government who is threatened by an anti-government organization has necessarily been threatened on the basis of
imputed political opinion” but finding that BIA erred in concluding that the alleged persecution by anti-government
forces was not motivated by a political opinion imputed to the victim with a long, close association with the Colombian
government and military, who “c[a]me to the guerrillas'attention [because of his relationship with the government and
military); Martinez-Buendia v. Holder, 616 F.3d 711, 718 (7th Cir. 2010) (“If political opposition is the reason an
individual refuses to cooperate with a guerrilla group, and that individual is persecuted for his refusal to cooperate,
logic dictates that the persecution is on account of the individual’s political opinion; if the refusal to cooperate is for a
non-political reason, the persecution would not be on account of the individual’s political beliefs (unless the petitioner
can show that the persecutor imputed a particularly political belief on him based on his refusal to cooperate).”);
Delgado v. Mukasey, 508 F.3d 702, 707 (2d Cir.2007) (being pro-government and anti-FARC constitutes a political
opinion); Montecino v. INS, 915 F.2d 518, 520 (9th Cir. 1990) (holding that “fear of reprisal from guerrillas on the part
of an ex-soldier is a type of political persecution and that if such a soldier, on the basis of objective circumstances
personally known to him, believes that he has at least a one in ten chance of being killed by the guerrillas, he meets the
statutory test of eligibility”).
157
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officer, but he had not previously been targeted by the cartels or faced the prospect of
being turned over to the cartels by his fellow officers.
2.

Membership in a Particular Social Group

Officer Alarcón’s claim of persecution on account of his membership in a particular
social group provides more fertile ground for creative arguments for asylum and
withholding of removal.159 Although it has been the subject of considerable debate, the
BIA’s “immutability” standard, as set out in Matter of Acosta in 1985, captures the core
of the “particular social group” classification and has not been repudiated:
[W]e interpret the phrase “persecution on account of membership in a
particular social group” to mean persecution that is directed toward an
individual who is a member of a group of persons all of whom share a
common, immutable characteristic. . . . [W]hatever the common
characteristic that defines the group, it must be one that the members of
the group either cannot change, or should not be required to change
because it is fundamental to their individual identities or consciences.
Only when this is the case does the mere fact of group membership
become something comparable to the other four grounds of persecution
under the Act.160
As the IJ correctly noted in his analysis of Officer Alarcón’s claim, binding BIA
precedent distinguishes between claims based on membership in a social group that
consists of current police officers and those based on the applicant’s status as a former
police officer. Neither the BIA nor any federal court of appeal has recognized “current
police officers” as a particular social group.161 BIA precedent also supports the IJ’s
159

See, e.g., STEPHEN H. LEGOMSKY & CRISTINA M. RODRÍGUEZ, IMMIGRATION AND REFUGEE LAW AND POLICY 93
(5th ed. 2009) (“Perhaps more so than any other categories of asylum claims, those based on social group raise the
fundamental philosophical questions of why governments grant asylum and why they limit it. The term ‘particular
social group’ is vague enough that recourse to the basic objectives of asylum is essential to any serious discussion of its
meaning and its applicability.”); Jeffrey D. Corsetti, Comment, Marked for Death: The Maras of Central America and
Those Who Flee Their Wrath, 20 GEO. IMMIGR. L.J. 407, 420-21 (2006) (arguing that “particular social group” is the
most malleable of the five enumerated protected groups and, therefore, offers the greatest likelihood of success: “The
more particularized the social group with respect to the individual applicant, the more likely the IJ will be to accept the
categorization as legitimate.”); Ellen Vagelos, Comment, The Social Group that Dare Not Speak Its Name: Should
Homosexuals Constitute a Particular Social Group for Purposes of Obtaining Refugee Status?, 17 FORDHAM INT’L L.J.
229, 231-32 (arguing that homosexuals constitute a particular social group); see also In re C-A-, 23 I. & N. Dec. 951,
955 (BIA 2006) (collecting cases in which new “particular social groups” have been recognized).
160
In re Acosta, 19 I. & N. Dec. 211, 233-34 (BIA 1985). The Fifth Circuit has adopted the BIA’s definition.
See Ontunez-Tursios v. Ashcroft, 303 F.3d 341, 352 (5th Cir. 2002) (“To establish that he is a member of a “particular
social group,” [an applicant] must show that he was a member of a group of persons that share a common characteristic
that they either cannot change or should not be required to change because it is fundamental to their individual
identities or consciences.”). The BIA has since augmented the “social group” definition, adding a “social visibility”
component to the concept: “the extent to which members of a society perceive those with the characteristic in question
as members of a social group.” In re C-A, 23 I. & N. Dec. at 957.
161
See In re Fuentes, supra note 8, at 661 (concluding that current police officers in areas experiencing civil
unrest do not constitute a particular social group because the dangers they face “ar[i]s[e] from the nature of their
employment and domestic unrest rather than ‘on account of’ immutable characteristics or beliefs within the scope of
[the statutory definition of refugees]”).

[Vol. 2, 2011]

LAW JOURNAL FOR SOCIAL JUSTICE

28

determination that Officer Alarcón’s claim could not succeed on the basis of his status as
a former police officer. This is so because the record reflects that he was “singled out for
reprisal, not because of his status as a former police officer, but because of his role in
disrupting particular criminal activity”; accordingly, “he would not be considered,
without more, to have been targeted as a member of a particular social group.”162
Although Officer Alarcón’s claim is compelling, the BIA’s precedent and the
deference it is due from the federal courts represents a formidable hurdle that neither he
nor similarly situated Mexican police officers can likely expect to clear in seeking asylum
or withholding of removal.
B. Why Officer Alarcón and Similarly Situated Mexican Police Officers Are Entitled
to Relief Under CAT
The IJ’s ruling on Officer Alarcón’s claim fails to recognize that the law governing
humanitarian relief from deportation is sufficiently expansive to afford protection in cases
involving (1) law enforcement officers from countries experiencing pervasive domestic
unrest; (2) who have been, or will be, targeted for death; (3) by non-state actors with the
with the tacit permission of, or in collusion with, government actors charged with
enforcing the rule of law; (4) for actions taken by the officers in an effort to enforce the
rule of law. That relief should take the form of withholding or deferral of removal under
CAT,163 which offers protection to victims who may be unable to demonstrate, or may
not even know, the motivation of their torturers.164 Stated otherwise, unlike asylum and

162

In re C-A-, 23 I. & N. Dec. at 959.
The regulations governing CAT claims distinguish between two forms of relief. Withholding of removal
under CAT (“CAT Withholding”) is available to applicants who satisfy the CAT standard and are not subject to any of
the statutory bars on eligibility for withholding of removal as set out in 8 U.S.C. § 1231(b)(3)(B), i.e. individuals who
have participated in the persecution of members of protected groups, have been convicted of “a particularly serious
crime,” or represent a threat to national security. Deferral of Removal under CAT (“CAT Deferral”) is available to
applicants who come within one or more of the aforementioned statutory grounds of ineligibility for withholding of
removal. 8 C.F.R. § 208.17(a) (2011). The status of those granted CAT Deferral is more easily terminated by the
government. Compare 8 C.F.R. § 208.24(f) (2011) (requiring the government to file a motion to reopen and “establish,
by a preponderance of evidence” that the applicant is no longer entitled to withholding of removal due to a change in
circumstances, that the application for relief was fraudulent, or that the applicant committed an act that would have
rendered him or her statutorily ineligible for withholding of removal), with 8 C.F.R. § 208.17(d) (2011) (requiring only
that the government request a hearing to terminate CAT Deferral, at which point the burden of proof shifts to the nonU.S. citizen that his or her status should not be terminated). There is no indication in the IJ’s December 29, 2010
Order that Officer Alarcón would not be eligible for CAT Withholding.
164
See Zubeda v. Ashcroft, 333 F.3d 463, 474 (3d Cir. 2003) (“[R]equiring an alien to establish the specific
intent of his/her persecutors could impose insurmountable obstacles to affording the very protections the community of
nations sought to guarantee under the Convention Against Torture.”). The Fifth Circuit has recognized this
distinguishing characteristic of relief under CAT:
Significantly, relief under the Convention Against Torture does not require a nexus to specific
statutory grounds. See e.g., Camara v. Ashcroft, 378 F.3d 361 (4th Cir.2004) (holding that an alien
need not prove the reason for the torture to be eligible for Convention Against Torture relief). Nor
is the inability to establish asylum fatal to the pursuit of Convention Against Torture relief. See,
e.g., Ramsameachire v. Ashcroft, 357 F.3d 169 (2d Cir.2004) (finding the Convention Against
Torture inquiry to be independent of asylum analysis); Farah v. Ashcroft, 348 F.3d 1153 (9th
Cir.2003) (holding that the failure to establish eligibility for asylum does not necessarily doom an
application for Convention Against Torture relief).
Tamara-Gomez v. Gonzales, 447 F.3d 343, 350 (5th Cir. 2006).
163
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withholding of removal, relief under CAT does not require a showing of a “nexus”
between the feared persecution and a membership in a protected class.
1.

Analysis of the Availability of Relief Under CAT

In reaching the conclusion that Officer Alarcón’s application for relief under CAT
should be denied, the IJ correctly identified the applicable legal standard, but he erred
both in his fact finding and his application of the law governing CAT relief to Officer
Alarcón’s claim.
The availability of relief under CAT is specific to the individual applicant; it is not
contingent on the applicant’s membership in a particular protected group. If an applicant
demonstrates that it is more likely than not that he will be tortured in the country of
removal, he must be granted relief under CAT.165 For purposes of establishing eligibility
for CAT relief, “torture” consists of: “(1) an act causing severe physical or mental pain
or suffering; (2) intentionally inflicted; (3) for a proscribed purpose; (4) by or at the
instigation of or with the consent or acquiescence of a public official [or other person
acting in an official capacity] . . .;[166] and (5) not arising from lawful sanctions.”167 The
definition of “torture” for purposes of establishing entitlement to CAT relief includes
“mental pain or suffering [that is] prolonged mental harm caused by or resulting from . . .
[t]he threat of imminent death.”168 “Acquiescence of a public official requires that the
public official, prior to the activity constituting torture, have awareness of such activity
and thereafter breach his or her legal responsibility to intervene to prevent such
activity.”169 The Fifth Circuit has determined that the “acquiescence of a public official”
requirement includes “willful blindness” or “willful acceptance.”170
The IJ found Officer Alarcón credible, but noted “areas of weakness” in his
testimony, which the IJ purported to “give due weight as they relate to [Officer Alarcón]’s
burden of proof.”171 The IJ did not articulate the standard he employed for determining
what weight the perceived areas of weakness were due, and it is far from clear that, absent
an adverse credibility determination,172 any of Officer Alarcón’s testimony can be
165

8 C.F.R. § 1208.16(c)(4) (2011) (“If the immigration judge determines that the alien is more likely than not to
be tortured in the country of removal, the alien is entitled to protection under the Convention Against Torture.”)
(emphasis added).
166
Quotation modified to mirror the cited regulatory language. See 8 C.F.R. § 208.18(a)(1) (2011).
167
In re J-E-, 23 I. & N. Dec. 291, 297 (BIA) (citing 8 C.F.R. § 208.18(a)), overruled on other grounds in
Azanor v. Ashcroft, 364 F.3d 1013, 1020 (9th Cir. 2004) (rejecting BIA’s requirement of custody or physical control of
the victim by a public official).
168
8 CFR § 1208.18(a)(4)(iii) (2011).
169
8 C.F.R. § 208.18(a)(7) (2011).
170
Ontunez-Tursios v. Ashcroft, 303 F.3d 341, 354 (5th Cir. 2002); accord Hakim v. Holder, 628 F.3d 151, 15557 (5th Cir. 2010) (clarifying that willful acceptance of torture by government officials is not required to satisfy the
statutory standard); see also, e.g., Morales v. Gonzales, 478 F.3d 972, 983-84 (9th Cir. 2007) (remanding CAT claim
because IJ afforded no weight to instances of violence and rape not reported to authorities by petitioner because of
willful blindness and/or outright acceptance by Mexican police officers).
170
In re Alarcón, supra note 2, at 17.
171
In re Alarcón, supra note 2, at 17.
172
IJ credibility determinations related to applications for humanitarian relief from removal are governed by
provisions added to the statute with the passage of the REAL ID Act of 2005, Pub. L. No. 109-13, 119 Stat. 231
(2005):
Considering the totality of the circumstances, and all relevant factors, a trier of fact may
base an adverse credibility determination on the demeanor, candor, or responsiveness of the
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disregarded or given less than its full weight.173 Even without the benefit of the transcript
of the proceedings and the documents the IJ admitted into evidence, it is possible to
discern from the IJ’s discussion of his concerns that he erred in discounting critical
aspects of Officer Alarcón’s testimony. That error resulted in the erroneous denial of
Officer Alarcón’s application for relief under CAT.
As a threshold matter, to the extent the “areas of weakness” identified by the IJ
related to Officer Alarcón’s eligibility for asylum and withholding of removal, they
should not be permitted to overshadow or “wash over” a determination of his eligibility
for relief under CAT.174 The IJ’s first three “areas of weakness” all relate to Officer
Alarcón’s application for asylum and withholding of removal.
First, the IJ noted that, although Officer Alarcón testified at his hearing that the cartel
to which the drug runners belonged blamed him and his partner for “turning them in” to a
rival cartel, he had not included that explanation of the cartel gunman’s motive in his
written asylum application.175 Instead, in his asylum application, Officer Alarcón stated
“[b]ecause I busted some of the drug dealers with drug[s] and money my family and I
have been singled out . . .”176 On this discrepancy, the IJ concluded, “[t]o the extent the
Respondent’s explanations for the shooting conflict, this ambiguity weighs against the
Respondent’s burden of proof, because it cuts against his ability to establish the reason he
was targeted.”177 The fact that Officer Alarcón did not state in his asylum application that
the April 21, 2008 stop of the drug runners provided the motivation for the cartel
gunman’s April 22, 2008 ambush does not compel the conclusion that his subsequent
testimony on that topic gave rise to an “ambiguity.” The statement on his asylum
applicant or witness, the inherent plausibility of the applicant’s or witness’s account, the
consistency between the applicant’s or witness’s written and oral statements (whenever made and
whether or not under oath, and considering the circumstances under which the statements were
made), the internal consistency of each such statement, the consistency of such statements with
other evidence of record (including the reports of the Department of State on country conditions),
and any inaccuracies or falsehoods in such statements, without regard to whether an inconsistency,
inaccuracy, or falsehood goes to the heart of the applicant’s claim, or any other relevant factor.
There is no presumption of credibility, however, if no adverse credibility determination is explicitly
made, the applicant or witness shall have a rebuttable presumption of credibility on appeal.
8 U.S.C. §§ 1158(b)(1)(B)(iii) (asylum); 1231(b)(3)(C) (withholding of removal); 1229a(c)(4)(C) (other relief from
removal).
173
The Fifth Circuit has adopted the Second Circuit’s standard that “an IJ may rely on any inconsistency or
omission in making an adverse credibility determination as long as the ‘totality of the circumstances’ establishes that an
asylum applicant is not credible.” Wang v. Holder, 569 F.3d 531, 538 (5th Cir. 2009) (internal quotation marks
omitted) (quoting Lin v. Mukasey, 534 F.3d 162, 167 (2d Cir.2008)). However, it bears repeating that the IJ did not
make an adverse credibility determination in Officer Alarcón’s case.
174
See Mansour v. INS, 230 F.3d 902, 908 (7th Cir. 2000) (“We are not comfortable with allowing a negative
credibility determination in the asylum context to wash over the torture claim; especially when the prior adverse
credibility determination is not necessarily significant in this situation.”); accord Kamalthas v. INS, 251 F.3d 1279,
1283-84 (9th Cir. 2001) (applying the reasoning from Mansour “where the BIA has plainly overrelied [sic] on its prior
adverse credibility finding against Kamalthas and failed to consider evidence of the relevant country conditions in the
record”); but see also Efe v. Ashcroft, 293 F.3d 899, 907-08 (5th Cir. 2002) (recognizing Mansour and Kamalthas as
decisions to “remand[] cases for further consideration of CAT claims due to overreliance on an adverse credibility
ruling” but finding Mansour and Kamalthas inapplicable when the “credibility assessment . . . goes directly to the
issue” of torture vel non).
175
In re Alarcón, supra note 2, at 21-22 n.8 (noting that Officer Alarcón “focused much more in his testimony on
the fact that he was viewed as having aligned himself with one cartel against another as the reason for the shooting on
April 22, 2008” and did not testify that the shooting was motivated by the stop of the drug runners the previous day)
176
Id. at 22 n.8.
177
In re Alarcón, supra note 2, at 22 n.8.
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application does not conflict with his hearing testimony; at most, it reflects a lack of detail
that does not, on its own, support an adverse credibility determination.178 Additionally,
his testimony about the cartel gunman’s motivation most certainly does not conflict with
the answer he provided in his application for relief under CAT: “that he is ‘afraid of
returning to Mexico and being victimized by the drug cartel and the police.’”179
Second, the IJ expressed concern that, although the name of Officer Alarcón’s
partner appeared on the cartel’s hit list, Officer Alarcón’s name did not.180 Documentary
evidence submitted in support of his claim showed that people included on the hit list –
including the two officers in the car with Officer Alarcón at the auto parts store when the
cartel gunman opened fire (one of whom was killed on the scene, the other who was
subsequently shot in a mall parking lot) – had been assassinated.181 Additionally, the IJ
considered the fact that, during her interview with an asylum officer, Officer Alarcón’s
wife had testified that the cartel gunman had “wanted to kill the other person but since my
husband fired back at them they now want to kill him because they want revenge.”182
The IJ concluded that “[t]o the extent the Respondent failed to address th[e] possibility
[that he “was not even the target of the shooting”], the Court must find that these facts
weigh against a finding that the Respondent has met his burden of proof.”183 Of course,
as noted above, Officer Alarcón’s request for relief under CAT is premised on his fear
that he will be victimized by narcotraffickers and the police. In light of all the
circumstances, that fear can only reasonably be understood to flow from the events of
April 22, 2008, when he returned the cartel gunman’s fire, identified himself by name
while reporting the gun battle over the police radio, and subsequently received a death
threat over the same radio.184 Whether or not he was specifically targeted on April 21,
2008, he was by the afternoon of April 22, 2008.
Third, the IJ expressed concern that, “after being pressed on cross examination,”
Officer Alarcón “eventually admitted that he did not know which cartel tried to kill him
on April 22, 2008.”185 Noting that “[t]he identity of the persecutor is a critical aspect of
any claim of well-founded fear of persecution, because it speaks to the motivations of the
persecutor, a critical fact in determining whether the nexus to a protected asylum ground
is present[,]”186 the IJ “f[ou]nd[] that such ambiguity cuts against a finding that the
Respondent has a well-founded fear of persecution based on a protected asylum
ground.”187 To the extent this conclusion by the IJ reflects an adverse credibility
determination, the IJ’s finding is irrelevant to a CAT claim because relief under CAT is
178

See Chun v. INS, 40 F.3d 76, 78-79 (5th Cir. 1994) (affirming adverse credibility determination as supported
by substantial evidence where the IJ identified five inconsistencies in the applicant’s story of persecution, including
four inconsistencies between statements in her asylum application and her testimony at her removal hearing); see also,
e.g., Lopez-Reyes v. INS, 79 F.3d 908, 911 (9th Cir. 1996), citing Aguilera-Cota v. INS, 914 F.2d 1375, 1382 (9th Cir.
1990 ( “It is well settled that an applicant’s testimony is not per se lacking in credibility simply because it includes
details that are not set forth in the asylum application.”)).
179
In re Alarcón, supra note 2, at 30 (quoting from Officer Alarcón’s I-589 application).
180
Id. at 22 n.9.
181
Id.
182
Id.
183
Id.
184
Id. at 24 (relating this series of events).
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Id. at 26 n.10.
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Id.
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Id.
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not tied to membership in a particular social group, political beliefs, or any other
protected ground.
At best, the two remaining “areas of weakness,” those which the IJ specifically
identified in connection with Officer Alarcón’s request for relief under CAT, reflect a
misconstruction of the record and improper speculation and conjecture.188
First, the IJ returned to the fact that Officer Alarcón’s written statements prior to the
hearing did not include the detail that his fellow officers refused to provide him with
ammunition when he sought to escape the hospital on April 22, 2010, after receiving a
death threat from one of the cartels.189 Based on this “omission,” the IJ concluded that
“[g]iven that this detail seems to implicate other police officers in some kind of
conspiracy to have the Respondent killed, it cannot but detract from the Respondent’s
burden of proof for CAT that he failed to mention it prior to the day of his hearing.”190
As noted above, Officer Alarcón did state in his written application for relief under CAT
that he feared reprisal from his fellow police officers.191 The IJ could have found Officer
Alarcón’s testimony on the topic not credible, or even implausible, but he failed to do so.
Accordingly, Officer Alarcón’s testimony must be accepted as true.192
Next, the IJ considered Officer Alarcón’s “equivocation” on the issue of the loyalty
of his fellow officers.193 Specifically, the IJ noted that, on direct examination, Officer
Alarcón testified that “local police officers in Juarez and other parts of Mexico are in the
habit of betraying one another to the drug cartels for the purpose of torture or
execution.”194 However, on cross-examination, Officer Alarcón testified that “at least
one officer . . . helped [him] get out of the hospital through a back door.”195 The IJ also
observed that, on April 23, 2010, a police commander advised Officer Alarcón not to
return “because you know exactly what will happen to you.” However, “when he was
pressed on cross examination as to why none of his fellow officers had ever tried to turn
him over to the cartels prior to April 22, 2008, [he] stated ‘[t]hey do not turn you over,
but they do not help you either.’”196 The IJ’s conclusion that “[i]t seems by this statement
that the Respondent started to backpedal on the issue of complicity of his fellow officers,
. . . such equivocation cuts against the Respondent’s burden of proof” borders on the
absurd. Prior to April 22, 2008, Officer Alarcón had never engaged in a gun battle with,
and wounded, a cartel member. Certainly, the record is reasonably read to indicate that
Officer Alarcón’s receipt of a death threat after the shootout on April 22, 2008, affected
his standing in the police department. Although his previous conduct (stopping and
arresting drug dealers) may not have motivated his fellow officers to turn him over to the
cartels, the fact that he had shot a cartel member could reasonably be expected to bring
188

See, e.g., Shah v. INS, 220 F.3d 1062, 1071 (9th Cir. 2000) (“Speculation and conjecture cannot form the
basis of an adverse credibility finding, which must instead be based on substantial evidence.”).
189
Id. at 32 n.13.
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Id.
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Id. at 30 (quoting from Officer Alarcón’s I-589 application).
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Zhao v. Gonzales, 404 F.3d 295, 306 (5th Cir. 2005) (“That the IJ did not doubt Zhao’s testimony is
significant, because we must accept as true all the facts to which Zhao testified. The question is merely the
interpretation and legal sufficiency of those facts.”).
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more pressure to bear on his fellow officers to turn him over to the cartels. The IJ’s
conclusion misapprehends the significance of the sequence of events of April 21 and 22,
2008, and the offer by one officer to assist Officer Alarcón in his escape from the hospital
is not inconsistent with his testimony than most of his fellow officers were collaborating
with the narcotraffickers. If anything, Officer Alarcón’s admission that one officer
helped him find an escape route bolsters his credibility and is consistent with his
testimony that “there w[ere] only one or two of us against what was going on.”197
What remains for consideration in evaluating Officer Alarcón’s eligibility for relief
under CAT is his credible,198 uncontroverted testimony that he received a death threat
from a drug cartel, had reason to believe his fellow officers would surrender him to the
cartel rather than protect him, and that he would not be able to relocate and avoid
detection within Mexico.199 Additionally, the record contains documentary evidence of
conditions in Mexico that “establish[es] that corruption and protection of DTOs is an
endemic problem in Mexico, especially amongst the state and local police officers.”200
Taken together, the evidence establishes that, as a result of having shot and wounded a
cartel member on April 22, 2008, Officer Alarcón received a death threat. Given the
conditions in Mexico, including the targeting and killing of police officers who fail to
cooperate with, or openly defy, the cartels, Officer Alarcón is entitled to a determination
that it is more likely than not that he will be subjected to torture – an imminent fear that
he will be killed – if he is removed to Mexico now.
The only open question is whether Officer Alarcón has established that it is more
likely than not that the torture would be “inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official
capacity.”201 The IJ concluded that he had not:
[E]ven if local police officers are corrupt and complicit in protecting
DTOs, that does not, of necessity, establish that they are also aware of,
consenting or acquiescing to torture of individuals by cartels or are
“willfully blind” to such activities occurring. Neither the Respondent’s
own testimony nor the country reports included in the record establishes to
any degree of certainty that Juarez police officers (or any other law
enforcement officers) are aware of activity constituting torture and are
breaching their legal responsibility to intervene to prevent such activity. 8
C.F.R. § 1208.18(a)(7)202
Several problems with this reasoning and conclusion are readily apparent. For example,
the burden of proof for CAT relief requires a “more likely than not” showing. The IJ
identifies no basis in law for requiring that the evidence “of necessity, establish” that
197

In re Alarcón, supra note 2, at 10 (quoting Officer Alarcón).
“The respondent’s testimony, if credible, may be sufficient to sustain the burden of proof without
corroboration.” In re J-E-, 23 I. & N. Dec. 291, 302 (BIA 2002) (citing 8 C.F.R. § 208.16(c)(2)).
199
In re Alarcón, supra note 2, at 11 (recounting that Officer Alarcón testified that his prior employment as a
police officer would come to light if he attempted to obtain a “letter of no previous criminal history” in order secure
employment elsewhere in Mexico, and that process would reveal his location).
200
Id. at 34.
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In re Alarcón, supra note 2, at 33.
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public officials are “aware of, consenting or acquiescing to” the feared torture.
Additionally, the IJ’s statement that Officer Alarcón’s testimony does not “establish[] to
any degree of certainty” that his fellow officers were aware of activity constituting torture
mischaracterizes the record as it is laid out in the very same order. Officer Alarcón
testified that he “already knew from past experience that what they did was they would
turn us over.”203 His fellow officers did this because “it doesn’t make any sense for them
to risk their own life to protect another person. They’re just not going to do it.”204 This
admitted evidence suggests that Ciudad Juarez officers would knowingly turn an unarmed
fellow officer under a death threat over to violent narcotraffickers. But somehow, the IJ
didn’t think this established, “to any degree of certainty that Juarez police officers . . . are
aware of activity constituting torture and are breaching their legal responsibility to
intervene to prevent such activity.”205
Finally – although it has no precedential value – an unpublished BIA decision from
December 24, 2008, provides some indication that the BIA is aware of the extent of
police corruption in Mexico and willing to consider CAT claims asserting police
participation in, or acquiescence to, torture perpetrated by narcotraffickers.206 In the
unpublished decision, the BIA reviews a Texas IJ’s denial of an application for relief
under CAT made by a 36-year-old man (“Mr. Doe”)207 who testified that he had lived
next door to “one of the drug lords who control the mafia” in the Mexican border town
Mr. Doe called home. After he “declined the drug lord’s request” that he store drugs and
weapons in his home, Mr. Doe was repeatedly beaten and threatened by ministerial
police.208 The IJ had found Mr. Doe not credible and concluded that he had not made a
sufficient showing that he been tortured or would be tortured if removed to Mexico.209
Much like the IJ in Officer Alarcón’s case, the IJ in Mr. Doe’s case was leery of
testimony about police involvement in torture. The BIA explained:
While the respondent testified that the police were complicit in the
beatings of him, the Immigration Judge found that the respondent failed to
demonstrate that the government was even aware of the beatings or was
willfully blind to the alleged beatings. In addition, the Immigration Judge
noted the lack of testimony or documentary evidence that the respondent
sought protection from the government of Mexico or that seeking such
protection would be futile.210

203

Id. at 8.
Id. at 10.
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Id. at 33.
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In re Doe, No. ___, (BIA Dec. 24, 2008) [hereinafter In re Doe], available at
http://centerforinvestigativereporting.org/articles/mexico039sdrugwarcreatesnewclassofrefugees (providing a access to
a redacted version of In re Doe in text box entitled “Mexico Torture Claim” In Andrew, Becker, and Patrick J.
McDonnell, Mexico’s Drug War Creates New Class of Refugees. L.A. Times, (March 4, 2009)
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The applicant’s name is redacted in the only available version of the BIA opinion.
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In re Doe, supra note 204 at 1.
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Id. at 2 (noting that the IJ “found the evidence to be insufficient to show that the Mexican government would
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The BIA agreed with Mr. Doe that the purported “discrepancies” identified by the IJ
did not exist in the record, and the BIA concluded that the IJ’s adverse credibility
determination was clearly erroneous.211 The IJ also summarized Mr. Doe’s evidence of
“lawlessness in Mexico, particularly near the border” as follows:
According to the Country Reports on Human Rights Practices - 2007,
while the Mexican government generally respected human rights at the
national level, “impunity and corruption remained problems, particularly
at the state and local level.” The report goes on to state that corruption
remained a problem at all levels of government, “as many police were
involved in kidnapping, extortion, or providing protection for, or acting
directly on behalf of organized crime and drug traffickers. Impunity was
pervasive to an extent that victims often refused to file complaints.” The
respondent also submitted the September 17, 2007, report from the United
States Department of State website, stating that local police have been
ineffective in maintaining security in some regions along the border and
that drug related violence has increased dramatically in recent months.212
Addressing the legal standard to be applied in Mr. Doe’s case, the BIA cited the
Attorney General’s explanation that, for purposes of considering CAT claims involving
conduct by government actors, “acting in an official capacity” refers to “acting ‘under
color of law.’”213 Reviewing the Texas IJ’s ruling on Mr. Doe’s claim, the BIA looked to
Eighth Circuit precedent on the issue of when a law enforcement officer is “acting under
of color of law,”214 explaining:
The [Eighth Circuit] noted that “acting under color of law” means under
pretense of law, and acts of officers in the ambit of their personal pursuits
are thus excluded.
Furthermore, absent any actual or purported
relationship between an officer’s conduct and duties as a police officer, he
or she cannot be deemed to be “acting under color of state law.”215
In light of Mr. Doe’s credible testimony and the documentation reflecting “the seemingly
high level of penetration of corruption in Mexico, particularly along the border,” the BIA
“f[ou]nd it necessary to determine whether the public officials who would harm the
respondent or acquiesce in his harm would be acting ‘under color of law.’”216 The Board
remanded the matter to the IJ for that determination and also for consideration of whether
Mr. Doe could reasonably relocate to safety within Mexico.217
Although Officer Alarcón had not experienced a long period of torture at the hands
of his fellow police officers prior to fleeing Mexico, he offered credible testimony that he
211
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Id. (quoting In Re Y-L, A-G, & R-S-R-, 23 I. & N. Dec. 270, 285 (AG 2002)).
214
Id. at 2-3 (citing Roe v. Humke, 128 F.3d 1213 (8th Cir. 1997)).
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feared then, and has reason to fear now, their ready acquiesce in efforts to harm or kill
him. By virtue of their role as law enforcement officers, they are faced with the choice of
plata over plomo, and their acquiescence to the will of the narcotraffickers is directly
related to their conduct and duties as state actors. For this reason, and all those discussed
above, the BIA should reverse the IJ’s denial of Officer Alarcón’s application for relief
under CAT and either grant relief on the existing record or remand the matter to the IJ for
reconsideration. On remand, the IJ should consider whether all the relevant evidence
demonstrates that it is more likely than not that there is a cartel vendetta against Officer
Alarcón, of which his fellow officers are aware and from which they will not endeavor to
protect him.
2. Limitations of Relief Under CAT and Possible Alternatives
On a final note, it is important to appreciate that a grant of CAT relief to the principal
Mexican law enforcement officer applicant will not confer any lawful status on his or her
spouse and minor children. The resulting separation of family members, not to mention
the risk of harm those family members might face from the same narcotraffickers that
targeted the law enforcement officer, gives rise to a painful dilemma.218 Assuming that
United States immigration law and policy are not going to respond to this concern in the
short term, two possible solutions exist to remedy the situation at present. First, if the
family members can establish that they are likely to be under a threat of death by virtue of
their familial relationship to the principal CAT applicant, they may qualify for CAT relief
in their own right. Second, in cases in which the principal law enforcement officer
applicant is granted CAT relief, family members might qualify for asylum or withholding
of removal on the theory that they fear persecution in Mexico on account of their familial
ties to a Mexican law enforcement officer targeted by narcotraffickers. The Fourth
Circuit recently recognized an asylum applicant’s membership in a social group
“consisting of family members of those who actively oppose gangs in El Salvador by
agreeing to be prosecutorial witnesses.”219 It is interesting to note that, rejecting the
BIA’s affirmance of the IJ’s denial of relief, the Fourth Circuit appeared to recognize that,
although family members of those who oppose gangs by testifying against them can
constitute a particular social group, those who “merely testify” against the gangs do
not.220 It seems to follow, rather paradoxically, that, even if family members of Mexican
law enforcement officers like Officer Alarcón were able to qualify for asylum or
withholding of removal on this theory, the officers themselves would not qualify for the
same form of relief on the basis of their active opposition to, or defiance of, Mexican
drug traffickers.221
218

Cf. Lori A. Nessel, Forced to Choose: Torture, Family Unification, and United States Immigration Policy, 78
TEMPLE L. REV. 897 (2005) (arguing that this type of limitation runs afoul of several norms of international human
rights law).
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Crespin-Valladares v. Holder, 632 F.3d 117, 124 (4th Cir. Feb. 16, 2011) (reasoning that “Acosta itself
identifies ‘kinship ties’ as paradigmatically immutable”).
220
Id. at *6 (“[T]he BIA inaccurately characterized the Crespins’ proposed social group. Indeed, the Crespins’
proposed group excludes persons who merely testify against MS-13; the Crespins’ group instead encompasses only the
relatives of such witnesses, testifying against MS-13, who suffer persecution on account of their family ties.”).
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Query whether, with Crespin-Valladares, the Fourth Circuit intended to permit individuals otherwise unlikely
to qualify for asylum in their own right (e.g., those who testify against gangs, former police officers from areas
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V. CONCLUSIONS AND RECOMMENDATIONS
Look at situations as contingent, not as inevitable, look at them as the
result of a series of historical choices made by men and women, as facts of
society made by human beings, and not as natural or god-given, therefore
unchangeable, permanent, irreversible.222
Although accounts in the popular media focus on “asylum applications” by Mexican
law enforcement officers, the best option – and the right option – for Officer Alarcón and
similarly-situated officers is the more limited form of relief that CAT affords those
fleeing torture in countries experiencing internal turmoil of the magnitude Mexico is
facing presently. Relief under CAT offers the officers safe harbor in the United States
and provides them with employment authorization so that they can continue to provide
for their families. Although their family members cannot receive a derivative form of
CAT relief, it may be possible to preserve family unity by having the officers’ spouses
and minor children apply for CAT relief in their own right, or it is possible that they
could qualify for asylum or withholding of removal on the theory that they have a wellfounded fear of persecution in Mexico because of their familial ties to a Mexican law
enforcement officer that has been targeted by narcotraffickers.
For the United States, too, extending CAT relief to these officers is the right thing to
do. Their situation presents an opportunity for the United States to model immigration
policy that “draw[s] its meaning from the evolving standards of decency that mark the
progress of a maturing society.”223 On a very practical level, granting these officers relief
under CAT is consistent with this country’s commitment to bolster law enforcement
efforts in Mexico, and its insistence that the “war on drugs” can be won. The United
States cannot credibly, with one hand, send billions of dollars in aid and provide technical
assistance to fight narcotrafficking violence in Mexico and, at the same time with the
other hand, grant asylum, with its path to permanent resident status, to these officers and
their family members. From a policy perspective, the temporary nature of CAT relief
sends a message that there is hope for the rule of law in Mexico,224 and it acknowledges
experiencing pronounced civil unrest) to obtain “derivative” asylum status as an immediate family member of the
principal applicant (the officer’s spouse or child), whose “kinship ties” back to the officer provide the definition of the
“particular social group” of which the principal applicant must be a member.
222
Edward Said, Palestinian-American literary theorist and political activist. Edward Said, The Reith Lectures:
Intellectual exile: expatriates and marginals: What is the proper role of the intellectual in today'
s world?,
INDEPENDENT (U.K.), July 8, 1993, http://www.independent.co.uk/life-style/the-reith-lectures-intellectual-exileexpatriates-and-marginals-what-is-the-proper-role-of-the-intellectual-in-todays-world-in-the-third-of-his-1993-reithlectures-a-series-entitled-representations-of-the-intellectual-edward-said-says-that-exile-serves-as-a-model-for-thethinker-and-that-truth-inevitably-lies-at-the-margins-of-society-this-is-an-edited-text-of-last-nights-radio-4-broadcast1483560.html (edited text of radio broadcast of Said’s lecture for the 1993 Reith Lecture series for BBC radio).
223
Cf. Trop v. Dulles, 356 U.S. 86, 101 (1958) (evaluating a claim that denaturalization violated the Eighth
Amendment’s protection against cruel and unusual punishment and explaining that that “[t]he Amendment must draw
its meaning from the evolving standards of decency that mark the progress of a maturing society”).
224
A recent report indicates that the tide has begun to turn:
The number of Mexican migrants returning to their country – mainly from the United States –
has increased dramatically in the last five years compared with the previous five years.
According to the most recent numbers released by the Mexican census bureau, the increase
was 31.9% in the period from 2005 to 2010, compared with 2000 to 2005 numbers. The

[Vol. 2, 2011]

LAW JOURNAL FOR SOCIAL JUSTICE

38

that these officers, and their families, will someday wish to return to the country they
loved enough risk their lives in its service. Stated otherwise, extending the more limited
form of humanitarian relief available under CAT to these officers will result in
immigration policy that is in line with this country’s foreign policy as it relates to
Mexico’s drug war.
From a humanitarian perspective, this country should recognize its obligation to offer
some protection to Mexican policemen who have come into harm’s way as a result of
their efforts to enforce the rule of law in the midst of the violent drug war that is fueled by
this country’s creation of a steady demand for drugs and a reliable supply of weapons.

Mexican Institute of Statistics and Geography – INEGI by its Spanish acronym – says that
during the last five years of the decade, 1.1 million Mexicans left their country. According to
the government agency, by the time the national census was taken last summer, more than
351,000 Mexican migrants had returned to Mexico.
Rafael Romo, Tide Turns: Sharp Increase in Number of Mexicans Returning Home, CNN WORLD, Mar. 4, 2011,
http://articles.cnn.com/2011-03-04/world/mexico.reverse.migration_1_mexican-migrants-border-patrol-agents-tucsonsector?_s=PM:WORLD.

UP FROM COLORBLINDNESS:
EQUALITY, RACE, AND THE LESSONS
OF RICCI V. DESTEFANO
Steven V. Mazie*
ABSTRACT
This essay weighs the merits of the ascendant interpretation of the Equal
Protection Clause of the 14th Amendment: a colorblind reading of
equality that received a boost in the Court’s Ricci v. DeStefano decision of
2009. In Ricci, the Court concluded that the City of New Haven had acted
illegally when it scrapped a promotion exam for firefighters on which
whites had vastly outperformed black and Hispanic candidates. The
article opens by surveying the major twists and turns of the Supreme
Court’s view of racial classifications since the 14th Amendment was
adopted in 1868. It continues with an analysis of Justice Kennedy’s
majority opinion in Ricci and Justice Ginsburg’s forceful dissent. The
essay then explores three possible reasons to push for a colorblind
conception of racial equality. While two of these arguments are fatally
weak, one is instructive. Colorblindness may be a poor reading of the 14th
Amendment’s Equal Protection guarantee, but overt color-consciousness
has its costs as well. I conclude that “color-wariness,” for lack of a better
term, may be the optimal strategy for policymakers and government
officials.
INTRODUCTION
Satirist Stephen Colbert, the pseudo-conservative host of the ironic Colbert Report
on Comedy Central, frequently tells his audience he is colorblind and unable to discern
a person’s race, even his own: “Now, I don’t see color. People tell me I’m white and I
believe them because police officers call me ‘sir’.”1 Other punchlines draw upon a
range of racial stereotypes. Colbert says he trusts those who tell him he is white
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“because I own a lot of Jimmy Buffet albums,”2 “because I can’t say the N-word,”3
“because I shop at Eddie Bauer,”4 and “because I think Barack Obama is black.”5
Of course, the humor in Colbert’s recurring joke turns on a number of
characteristics typically thought to be associated with “whiteness.” But its bite is
directed elsewhere: at the understanding of racial equality dictating that the state
should remain strictly colorblind. Such a perspective abjures all classifications by race,
all racial privileges, all attempts to “use” race politically in hopes of making society
more just and more equal. Colbert’s stinging critique makes colorblindness sound
absurd. No one can really be colorblind, Colbert implies: the position is pretense, not
principle. Any policy or constitutional rule that flows from such a perspective will be
similarly flawed. And even a position of sincerely held colorblindness entails
absurdities, for it ignores a constitutive aspect of our culture and political society.
Colbert picks on colorblindness in a way that frames it in the worst possible light.
And yet colorblindness—as a legal and constitutional principle—is enjoying a
resurgence of support in the judiciary and political culture.6 The most frequently cited
evidence for such a shift is the historic election of a black president in 2008.7 And some
have noted that President Obama has brought something approaching a colorblind
perspective into the White House by failing to “create programs tailored specifically to
African-Americans, who are suffering disproportionately in the recession.”8 For better
or worse, colorblindness is on the rise.9 The question is whether it ought to be.

2

The Colbert Report: Episode No. 2138 (Comedy Central television broadcast Nov. 2, 2006).
The Colbert Report: Episode No. 3053 (Comedy Central television broadcast April 23, 2007).
4
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decision-making and race-based political organization) and Helen Norton, The Supreme Court’s Post-Racial Turn:
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This essay asks this normative question through an examination of Ricci v.
DeStefano,10 a case involving contentious questions of racial equality in the New
Haven, Connecticut, fire department. Scholarly commentary on Ricci has been
considerable. Most of the commentary has focused on the case’s implications for future
litigation under Title VII11 or has criticized the decision for putting the brakes on
legislative remedies that had, prior to Ricci, led to decades of progress toward racial
equality.12 This article aims to look at how the 5-4 decision—which factored heavily
into the Senate confirmation hearings of Justice Sotomayor13—can illuminate the
running dispute over whether “colorblindness” or “color-consciousness” better
captures the constitutional meaning of racial equality.14
I begin in Part I by offering a thumbnail account of the Supreme Court’s view of
racial classifications since the adoption of the 14th Amendment. Part II updates that
history by describing the circumstances and outcome of the New Haven firefighters
case from the perspective of Justice Kennedy’s majority opinion. In Part III, I analyze
Justice Ginsburg’s forceful dissent in Ricci in light of arguments in Elizabeth
Anderson’s recent scholarship on racial integration. Finally, in Part IV, I consider the
merits of three possible reasons—contra Colbert, Ginsburg and Anderson—to push for
a colorblind conception of racial equality. While two of these commonly presented
arguments are fatally weak, one is more persuasive. Colorblindness may be a poor
reading of the 14th Amendment’s Equal Protection guarantee, but overt colorconsciousness has its costs as well. In my Conclusion, I suggest that “color-wariness,”
for lack of a better term, may be the optimal strategy for policymakers and government
officials.

10

Ricci v. DeStefano, 129 S. Ct. 2658 (2009).
See, e.g., Richard Primus, The Future of Disparate Impact, 108 MICH. L. REV. 1341, 1344 (2010) (outlining
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GENDER & L. 397 (2010) (arguing that equal protection doctrine in the wake of Parents Involved and Ricci permits
government actors to address specific identifiable instances of unequal treatment but does not countenance remedial
legislation to end structural racial and gender discrimination); Michael Zimmer, Ricci’s Color-Blind Standard in a Race
Conscious Society: A Case of Unintended Consequences?, Loyola University Chicago School Of Law Public Law &
Legal Theory Research Paper No. 2009-0020, available at http://ssrn.com/abstract=1529438 (last accessed March 2,
2011), 5 (claiming that Ricci may make it easier to advance plaintiffs’ claims in disparate treatment cases and thereby
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Papers. Paper 310. Available at http://lawdigitalcommons.bc.edu/lsfp/310 (last accessed March 2, 2011); forthcoming
in S. CAL. REV. L. & SOC. JUST. (2011) (critiquing employment testing trends and arguing that Ricci upends decades of
progress in reducing unequal representation of minorities in firehouses).
13
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Constitutional Struggles over Brown, 117 HARV. L. REV. 1470, 1472-73 (2004). In a recent article, Siegel identifies a
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I . A SHORT HISTORY OF
COLORBLINDNESS AND ITS CRITICS
The turn toward a colorblind interpretation of equality in Ricci v. DeStefano has a
legal context that is worth spending a few pages unfolding before turning to the New
Haven firefighters case itself. As Andrew Kull demonstrates in The Color-Blind
Constitution (1992), there is no evidence that the framers of the Fourteenth
Amendment intended to “require color blindness on the part of government.”15 In fact,
there is ample evidence to the contrary. In 1865, members of Congress considered
several proposed amendments that would have prohibited racial classifications
altogether. One proposal, from Thaddeus Stevens, read as follows: “All national and
State laws shall be equally applicable to every citizen, and no discrimination shall be
made on account of race and color.”16 This proposal and similar ones were eventually
rejected in favor of a looser, less specific, and less demanding standard authored by
Congressman John Bingham of Ohio: “no state shall . . . deny to any person within its
jurisdiction the equal protection of the laws.”17 This formulation became the Equal
Protection Clause of the 14th Amendment. Explicitly bypassing an amendment that
would have banned racial distinctions outright, the 39th Congress decided against a
principle of colorblindness in the Reconstruction Amendments. The implications of
such a decision, for the times, were worrisome:
The absence of any clear meaning to Bingham’s guarantee meant that its
enforcement, in an unsympathetic climate, would narrow to the vanishing
point. And although it added to the Constitution in so many words a promise
of equal treatment, a guarantee of “equal protection,” unlike the rule of
nondiscrimination, had no content of its own; it could impose no
constitutional limitation independent of the social and political values of
judges.18
These fears were not fully realized until several decades later, when Plessy v.
Ferguson (1896) announced the doctrine of “separate but equal.”19 Before Plessy, some
of the Court’s rulings in this area were encouraging from an egalitarian perspective.
Eschewing a literal reading of the phrase “equal protection of the laws”—under which
discriminatory laws may have been seen as constitutional as long as they are applied
equally—the Court embraced a more meaningful standard. In Yick Wo v. Hopkins
(1883), the Court clarified that “the equal protection of the laws is a pledge of the
protection of equal laws.”20 In striking down a San Francisco ordinance that
discriminated against Chinese launderers, it also determined that the guarantee applies
to groups other than African Americans.
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The infamous decision in Plessy held that “reasonable” racial classifications were
permissible under the Constitution.21 T h e C o u rt h el d t h at an 1890 Louisiana law
separating races on railcars was reasonable as a way to promote peace between the
races. Justice Henry Brown wrote that the framers of the Fourteenth Amendment
“could not have intended to abolish distinctions based on color.”22 More dubiously, he
argued that any feelings of inferiority that may be felt by “colored” citizens riding in a
separate car were “not by reason of anything found in the Act, but solely because the
colored race chooses to put that construction upon it.”23
In a vehement dissent, Justice John Harlan penned the first clear statement that the
Constitution requires colorblindness. Following the disturbing and little-quoted passage
affirming that the white race is the nation’s “dominant race” and “will continue to be
for all time if it remains true to its great heritage,”24 Justice Harlan drew a bright line
between the reality of social inequality and the constitutional norm of political
equality:
But in view of the Constitution, in the eye of the law, there is in this country
no superior, dominant, ruling class of citizens. There is no caste here. Our
Constitution is color-blind, and neither knows nor tolerates classes among
citizens. In respect of civil rights, all citizens are equal before the law. The
humblest is the peer of the most powerful. The law regards man as man, and
takes no account of his surroundings or of his color when his civil rights as
guaranteed by the supreme law of the land are involved. It is therefore to be
regretted that this high tribunal, the final expositor of the fundamental law of
the land, has reached the conclusion that it is competent for a State to
regulate the enjoyment by citizens of their civil rights solely upon the basis
of race. 25
On its face, Justice Harlan’s dissent presents an unsettling paradox for
contemporary liberals who favor affirmative action and other color-conscious policies
to heal racial inequalities. If we laud Justice Harlan’s dissent as a prescient nineteenthcentury account of constitutional equality, we run into trouble when we examine the
terms in which he made this argument. If the Constitution is in fact colorblind, and
places an absolute prohibition on distinctions between citizens on the basis of race, no
public university may favor racial minorities in admissions, no preference may be
granted to minority-owned businesses in government contracting, and no consideration
may be given to race when drawing voting district lines.
These conclusions clash with today’s prevailing liberal view of racial equality. But
the ascendant theme animating much twentieth- and twenty-first-century Supreme
Court jurisprudence on this issue is the aspiration toward colorblindness that we find in
Justice Harlan’s Plessy dissent. It is the theory of constitutional equality first stated by
a majority on the Court in a case in which racial classifications were (ironically) found
21

Plessy, 163 U.S. at 550.
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23
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to be consistent with Equal Protection: Korematsu v. United States (1944). “All legal
restrictions which curtail the civil rights of a single racial group are immediately
suspect” and must be regarded with “the most rigid scrutiny,” Justice Black wrote.26
But he claimed that the internment of Japanese Americans during World War II met
that threshold: national security considerations were weighty enough to permit the
government to take the striking move of forcibly removing a subset of American
citizens from their homes and detaining them in internment camps.
This theory also animates the Court’s more recent rulings in cases such as City of
Richmond v. J.A. Croson Co. (1989),27 Adarand Constructors, Inc. v. Pena (1995),28
Gratz v. Bollinger (2003),29 and Parents Involved in Community Schools v. Seattle
School District No. 1 (2007).30 In each of these decisions, the Court evinced little
tolerance for race-conscious attempts to ameliorate social ills caused by racial
disadvantage or de facto racial segregation. In Croson and Adarand, the Court struck
down state and federal affirmative action plans for minority businesses, applying a
strict-scrutiny standard according to which any use of racial classifications must be
narrowly tailored toward a compelling governmental interest. While not “fatal in fact,”
according to Justice O’Connor’s majority opinion in Adarand,31 such a rule
nevertheless sets a very high barrier to any categorization of individuals by race for the
purpose of distributing social goods. In both Gratz and Parents Involved, the Court
showed how close strict scrutiny comes to a colorblind principle. Gratz invalidated the
University of Michigan’s racially conscious admissions policy designed to increase
student diversity, while Parents Involved reversed decades of rulings upholding the
constitutionality of local attempts to integrate formerly segregated public schools.
Alongside this ascendant interpretation of racial equality, however, is an
intellectually powerful but much-battered rival: color-consciousness. This view
suggests that not all racial classifications are alike: we must distinguish between
malign classifications that target a disfavored group and those that are benign attempts
to address racial inequities. This is the theory underlying the opinion of four justices in
Regents of the University of California v. Bakke (1978).32 It also finds a (much)
narrower expression in Justice Powell’s plurality decision in Bakke and in the Court’s
ruling in Grutter v. Bollinger (2003),33 where Justice Kennedy upheld the University of
Michigan Law School’s admissions policy seeking a “critical mass” of students from
certain racial minorities. Justice Brennan’s dissent in Bakke provides the most robust
expression of the color-conscious view:
[C]laims that law must be “colorblind” or that the datum of race is no longer
relevant to public policy must be seen as aspiration, rather than as
description of reality. This is not to denigrate aspiration; for reality rebukes
us that race has too often been used by those who would stigmatize and
26
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oppress minorities. Yet we cannot . . . let color blindness become myopia
which masks the reality that many “created equal” have been treated within
our lifetimes as inferior both by the law and by their fellow citizens. . . .
Properly construed . . . our prior cases unequivocally show that a state
government may adopt race-conscious programs if the purpose of such
programs is to remove the disparate racial impact its actions might otherwise
have, and if there is reason to believe that the disparate impact is itself the
product of past discrimination, whether its own or that of society at large.34
Today, Justice Brennan’s insistence on a fundamental distinction between
classifications that harm disadvantaged minorities and those which serve legitimate
state aims fails to move many, or possibly any, members of the Supreme Court. Since
Adarand, there is no such thing as a presumptively benign racial classification; all uses
of race are suspect, and all are examined with great scrutiny. But this is not to say that
the use of race by agents of the state is totally out of bounds from a constitutional point
of view. While it now shrinks from Justice Brennan’s clear malign/benign distinction,
the Court does permit race some sway in certain limited contexts. This narrow conduit
for color-consciousness35 is found even in cases where the colorblind forces prevailed.
In the Parents Involved case, for example, Justice Kennedy (writing in concurrence)
carved out some room for policies aiming at racial integration of the public schools
through alternative—race-neutral—strategies:
School boards may pursue the goal of bringing together students of diverse
backgrounds and races through other means, including strategic site selection
of new schools; drawing attendance zones with general recognition of the
demographics of neighborhoods; allocating resources for special programs;
recruiting students and faculty in a targeted fashion; and tracking
enrollments, performance, and other statistics by race. These mechanisms are
race conscious but do not lead to different treatment based on a classification
that tells each student he or she is to be defined by race, so it is unlikely any
of them would demand strict scrutiny to be found permissible.36
For Justice Kennedy, the two great conceptions of racial equality reach something
of a middle ground. On one hand,
[t]he idea that if race is the problem, race is the instrument with which to solve
it cannot be accepted as an analytical leap forward. . . . Under our Constitution
the individual, child or adult, can find his own identity, can define her own
persona, without state intervention that classifies on the basis of his race or the
color of her skin.37
34
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But on the other hand, some awareness of race on the part of the state is necessary to
address America’s social problems: “In the real world, it is regrettable to say,
[colorblindness] cannot be a universal constitutional principle.”38
II. RICCI: A NEW STANDARD OF COLORBLINDNESS
Justice Kennedy sounded a similar note in Ricci v. DeStefano (2009), providing the
crucial fifth vote to invalidate a race-conscious decision involving firefighter
promotions in New Haven, Connecticut. The issue in Ricci was statutory: it addressed
the meaning of Title VII of the Civil Rights Act of 1964 (as amended in 1991), not the
Equal Protection Clause of the 14th Amendment. But the meaning of racial equality is
at stake in both the legislation and the Constitution—how the state may (or must) treat
individuals with regard to their race if it hopes to treat them equally. And although the
Ricci court did not resolve the constitutional question, there is reason to believe that the
issues may be identical in the Court’s eyes.39
The decision that most dogged Sonia Sotomayor in her confirmation hearings in
2009 was her terse eight-sentence ruling in Ricci as a judge on the Second Circuit Court
of Appeals. Sotomayor had ruled in favor of the City of New Haven and against
nineteen firefighters who thought they had won promotions by scoring highly on
standardized tests.40 The firefighters sued the city when New Haven decided to throw
out the results of these tests in 2004 after discovering that white candidates had vastly
outperformed their minority counterparts. The City feared that if it were to certify the
results of the examinations and promote firefighters to captain and lieutenant positions
based on these racially disparate results, it would expose itself to a lawsuit under the
disparate impact provision of Title VII. But the Supreme Court disagreed. A 5-4
majority held that failing to certify the results was the city’s legal error. By discarding
the tests, New Haven had illegitimately discriminated against the high-scoring
firefighters (including one Hispanic candidate) “because of race.”41 It was in violation
of the disparate treatment provisions of Title VII. While it did not reach the
constitutional question, several members of the Court—and almost certainly Justice
Scalia, who wrote a short concurrence warning of a day of reckoning ahead—seemed
ready to argue that it violated the 14th Amendment as well.42
Much of the Ricci decision revolves around how to balance two provisions of Title
VII that—on the Court’s reading  lie in tension with each other. According to the
disparate treatment rule, it is unlawful for an employer “to fail or refuse to hire or to
discharge any individual, otherwise to discriminate against any individual with respect
to his compensation, terms, conditions, or privileges of employment, because of such
individual’s race, color, religion, sex, or national origin.”43 But according to the
disparate impact provision, which Congress added to the legislation in 1991, it may be
38
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See Primus, supra note 11 at 1344: “Title VII’s prohibition of disparate treatment and the Fourteenth
Amendment’s guarantee of equal protection are substantively interchangeable.”
40
530 F.3d 87 (2008).
41
Ricci, 129 S.Ct. at 2674.
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unlawful for an employer to use “a particular employment practice that causes a
disparate impact on the basis of race, color, religion, sex, or national origin.”44
In other words, an employer is generally barred from treating employees differently
based on their race and barred from making hiring or promotion decisions that operate
to disadvantage members of a certain race, even if this disparate impact is
unintentional. The Court’s decision in Ricci focused on how to reconcile these two
provisions. Without a clear understanding of how the provisions fit together, employers
could be caught between a rock and hard place: in treating individuals in a
nondiscriminatory manner, unlawful disparate impacts on racial minorities may occur.
But in efforts to avoid these adverse impacts, employers might illegally take account of
race and be held liable for treatment discrimination.
Justice Kennedy explained the Court’s resolution to the impasse by prioritizing the
two provisions. The disparate treatment rule constrains the disparate impact rule, in his
eyes. That is, no employer needs to fear a lawsuit on the basis of disparate impact
unless a specific, and quite tall, order is met. According to the statute, disparate
impacts are not illegal if (1) they are associated with a hiring practice that is “job
related for the position in question and consistent with business necessity,” and if (2)
there existed no alternative, equivalent “job related” business practice that
would have resulted in a smaller disparate impact. Just how tall an order is
this? Justice Kennedy adopted a standard from 14th Amendment jurisprudence to
make sense of it. Quoting Croson, Kennedy writes, “the Court has held that certain
government actions to remedy past racial discrimination— actions that are themselves
based on race—are constitutional only where there is a ‘strong basis in evidence’ that
the remedial actions were necessary.”45 Absent a “strong basis in evidence” that its
decision to discard the test results was “necessary” to ameliorate an adverse impact on
racial minorities, New Haven acted illegally. This approach effectively negated the
second prong of the disparate impact test: it made it unnecessary for the City to show
that it could have promoted firefighters in a meaningful but not racially imbalanced
way.
Why was Justice Kennedy so dismissive of New Haven’s defense? It was not for
lack of a prima facie case of disparate impact liability. Indeed, as Kennedy
acknowledges, the test results showed markedly lower scores for blacks and Hispanics.
The pass rate on the lieutenant exam was 58.1 percent for the white candidates, 31.6
for blacks and 20 percent for Hispanics. On the captain exam, the results were equally
stark: 64 percent of whites passed, compared to 37.5 percent of blacks and Hispanics.46
These numbers, according to a standard set by the Equal Employment Opportunity
Commission, clearly demonstrate a disparate impact.47 But for Kennedy, none of this
matters if New Haven had a good reason for promoting its firefighters with this test.
And, he argued, it did. The test itself was racially neutral and unbiased toward white
firefighters, according to Kennedy, and there was no “strong basis in evidence of an
equally valid, less-discriminatory testing alternative that the City, by certifying the
44
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examination results, would necessarily have refused to adopt.”48 The City’s arguments
to the contrary were found to be unpersuasive. Although it could have devised another
assessment originally—one that may have prevented or decreased the disparate impact
on minorities—New Haven settled on this test as its tool for promotion and created a
“legitimate expectation”49 for all candidates that this test would be the standard. It
could not, after the fact, use racially conscious means to close a racial gap.
III. ‘CONTEXT MATTERS’:
A PLEA FOR COLOR-CONSCIOUSNESS
Justice Ginsburg began her dissenting opinion in Ricci by broadening the
perspective from one episode in one small northeastern city regarding two tests and
nineteen disgruntled firefighters. She urged consideration of the story in Connecticut in
light of the history of “municipal fire departments across the country, including New
Haven’s, [which] pervasively discriminated against minorities.”50 Since 1972, when
Congress extended Title VII to cover public employment, “decades of persistent
effort” slowly opened the doors of fire departments to blacks and Hispanics. By ruling
against the city in this case, Ginsburg argued, the Court is ordering that “New Haven,
a city in which African Americans and Hispanics account for 60 percent of the
population, must today be served—as it was in the days of undisguised
discrimination— by a fire department in which members of racial and ethnic minorities
are rarely seen in command positions.”51
Ginsburg’s impassioned dissent is helpful in putting the issue in context. The last
sentence quoted from her opinion, however, may give the mistaken impression that
diversity of fire departments should be pursued for aesthetic reasons. Fans of Justice
Thomas may sneer in response just as Thomas characterized the University of
Michigan Law School’s goal to create diverse student body as “racial aesthetics.”52
Justice Ginsburg’s phrasing elides the real reasons that racially integrated fire
departments are a worthy goal. For a full analysis of those reasons, we can turn to
philosopher Elizabeth Anderson’s book on the recent history and tragedy of racial
segregation in the United States.53
Anderson supplies a theoretically and empirically rich defense of integrationist
policies, which she characterizes as the unfulfilled mission of the Civil Rights
Movement. Her initial foils in the book are on the left—multiculturalists and black
nationalists—and not the proponents of colorblindness on the Supreme Court. But she
reserves space to critique the anti-integrationist forces on the right as well. For
Anderson, both sets of intellectual opponents suffer from an under-appreciation of the
evils of segregation— both de jure and de facto—and reject crucial remedies thereto.
Throughout, Anderson abjures a group-based ontology, remaining individualist to the
core. Her central claim, though, is that too often individuals in American society are
dealt injustices in virtue of their membership in a particular racial group: “African48
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Americans are worse off than the average American, and worse off than whites, on
virtually all major objective measures of well-being.”54 Blacks’ lives are five years
shorter than whites’, on average; the black infant mortality rate is twice the national
average; 25 percent of blacks are poor, compared to 8 percent of non-Hispanic whites;
black men are 10.9 times more likely to be murdered than white men; black men have
a 32.2 percent chance of serving time in prison over the course of their lives, compared
to 5.9 percent for white men.55
These widespread inequalities, Anderson then argues, are caused in large part by
segregation. When neighborhoods, schools, workplaces, and public institutions
manifest racial segregation, everyone suffers; but the results are particularly harmful
for minorities. One dimension of the segregation effect on blacks is particularly
relevant to the firefighters case: the “capital-mediated effects” of segregation.56
Capital—in Anderson’s words, assets that constitute one’s socioeconomic standing
or that serve as tools to raise one’s standing57—may be analyzed in several distinct
forms. Differentiating among financial, human, cultural, and social types, Anderson
argues that segregation makes it difficult for blacks to acquire adequate supplies of any
of the four. The class-race link is notorious: housing values in black neighborhoods are
low, and rise much more slowly than values in white neighborhoods; blacks pay higher
mortgage rates and hold riskier mortgages58; blacks lack financial assets and
intergenerational entrepreneurial skills, and thus have a much harder time starting
businesses.59 Because comparatively few blacks own their own businesses or secure
elite jobs, one might expect to see a relatively higher representation of African
Americans in careers like firefighting. But segregation-fueled inequalities in other
forms of capital continue to keep them out of these positions as well. Specifically,
segregation operates to severely limit blacks’ social and cultural capital: social
networks that provide job-seekers with leads, information, connections, job skills and
modes of job-appropriate conduct that are essential to finding and securing
employment.60 The effects of these discrepancies are highly significant:
Workers often use their personal networks to find out about job
opportunities, with weak ties—mere acquaintances—providing a surprising
number of successful leads. However, racial segregation depresses blacks’
access to white social networks. Such access is important because half of
employers frequently recruit new employees by word-of-mouth through a
firm’s employees or business contacts. If a firm is overwhelmingly white and
recruits new employees by employee referral, segregation at work, school,
churches, and neighborhoods practically guarantees that few blacks will learn
about the firm’s job openings.61
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With the benefit of this analysis, we can confront the elephants in the room: Why
did the minority firefighters do so poorly on the captain and lieutenant exams? Why
do inequalities in fire departments remain so stark, nearly 50 years after passage of
the Civil Rights Act?62 According to Justice Ginsburg’s account, inequality of human
and social capital are the likely culprits. After the racially disparate results of the
exams came to light, some firefighters argued that “unequal access to study
materials”63 was to blame:
Some individuals, they asserted, had the necessary books even before the
syllabus was issued. Others had to invest substantial sums to purchase the
materials and “wait a month and a half for some of the books because they
were on back-order.” These disparities, it was suggested, fell at least in part
along racial lines. While many Caucasian applicants could obtain materials
and assistance from relatives in the fire service, the overwhelming majority
of minority applicants were “first-generation firefighters” without such
support networks.64
This clear inequality of social and cultural capital can help explain why minority
candidates underperformed c o m p a r e d t o their white peers on the standardized
exam, and why similar exams have, for years, produced similar results in other cities.
Justice Ginsburg also noted that the exam may have been of limited value in assessing
the skills of a firefighter occupying a position of leadership—and no evidence exists
that the exam or its 60/40 weighting of the written and oral sections was “business
related” or necessary to the success of the fire department.65 Alternative assessments—
exams more heavily weighted toward an oral component or on-the-job simulations
conducted at assessment centers—could more accurately measure the problem-solving
skills essential to quick decision making in emergencies.66 These assessments, when
used in other locales, have demonstrated two virtues: more targeted measurement of
firefighting skills and reduced disparate impact on minority applicants. So while the
test itself may have been “facially neutral” and not “racist,” there seemed to be
alternative, equally valid assessments much less likely to result in a gross racial
inequality.67 In other words, New Haven would not have passed the second prong of
62
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the test to determine which disparate impacts are legal, and would have been liable
for damages under disparate impact law had minority firefighters sued the city. For
this reason, canceling the results of the exam was a proper move in the eyes of Justice
Ginsburg. It was color-conscious decision, to be sure, but it was motivated by the goal
of averting a racially disparate impact on minority applicants—a legal requirement of
the Civil Rights Act.
IV. THREE DEFENSES OF COLORBLINDNESS
I noted in the introduction that colorblindness is enjoying a resurgence of support
in the courts and in political culture.68 With the advent of Obama’s presidency, it is
perhaps too easy to claim that the United States has progressed beyond a period in
which, to use Justice Blackmun’s words, “in order to get beyond racism, we must first
take account of race. There is no other way.”69 Today, maybe there is a way. Maybe,
despite Anderson’s analysis, racism is waning on its own, pushed along by larger
numbers of prominent African-American public figures in the limelight and
particularly by the election of our first president with African roots.
But this diagnosis is too easy, too quick. Racism has not ended in America; it
pervades our cities. Segregation is a fact of our public schools.70 Blacks in prestigious
professions earn 72 cents for every dollar earned by whites.71 Race is still fueling
inequalities in wealth, longevity, education, and political standing.72 So, if we are to
adopt a colorblind perspective on equality, the arguments must be very persuasive.73
Below I consider three such arguments, in increasing levels of plausibility. The first,
from Chief Justice John Roberts, is the defense provoking the easiest refutation—
though it is the most influential. The second, advanced by legal historian Andrew Kull,
puts forward a pessimistic account of the ability of political actors to handle racial
matters in a principled and reasoned way. It too, despite some persuasive elements,
fails to justify a per se rule against color-conscious policies. A third defense, coming
from the radical left rather than from political conservatives, is built upon a
more compelling foundation. Barbara Jeanne Fields’s theorizing about racial
ideology overreaches but has some lessons for contemporary liberals. Although her
complete intolerance for racial identification seems difficult to fathom, Fields has a
point worth pondering as liberals develop more strategic, less overtly race-based
policies for improving racial equality.
A. Colorblindness Defense #1: Chief Justice Roberts’ Faulty Tautology
The first defense of colorblindness to examine comes from the Chief Justice of the
United States, John G. Roberts, Jr. In a plurality opinion he authored in the 2007 case
68
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striking down racially based student assignment policies in Louisville and Seattle,
Chief Justice Roberts concluded his argument with this much-quoted sentence: “The
way to stop discrimination on the basis of race is to stop discriminating on the basis of
race.”74 In order to unpack the reasoning behind this tautology, we need to look closely
at the arguments directly preceding it. (Tautologies do not necessarily make for
incoherent arguments. As Wittgenstein hinted, a proper tautology can actually be
illuminating.75)
Roberts built his contention on two premises concerning the negative effects of
race-conscious policies. The first and more general premise states that “the costs [of
racial classifications] are undeniable.”76 When the government classifies by race,
Roberts wrote, it engages in a practice that is “odious to a free people” (citing Adarand
v. Pena)77; it “promotes ‘notions of racial inferiority and leads to a politics of racial
hostility’” (citing Richmond v. Croson)78; and it “‘demeans the dignity and worth of a
person to be judged by ancestry instead of by his or her own merit and essential
qualities’” (citing Rice v. Cayetano).79 In cobbling together language from these
disparate opinions concerning other types of race-based policies, Roberts suggested
that all are of a piece: whether the context is government contracting, voting district
lines, or elections of state officers, taking account of race is despicable in concept and
pernicious in effect. But it is unclear how any of these cases is apposite to the issue of
racially based school assignment policies in Parents Involved—the case that was
actually before the Court. For example, in contrast to an affirmative action case, the
issue in Parents Involved had absolutely nothing to do with “judging” students on the
basis of their race; the plan to promote a racially integrated school system neither drew
upon nor communicated any assumptions about the capacities or merits of members of
any race. It was designed only to avoid de facto segregation of the schools, heralding
integration as beneficial to all students.80
Roberts’ second premise, while more attuned to the specific context of K-12 public
education, is even more problematic; it is demonstrably self-defeating. Turning back to
the Brown v. Board of Education decision for support, Roberts described the rationale
this way: “[W]e held that segregation deprived black children of equal educational
opportunities regardless of whether school facilities and other tangible factors were
equal, because government classification and separation on grounds of race
themselves denoted inferiority.”81 Readers might be tempted to reflexively accept
Roberts’ characterization of the Brown holding, for Brown did indeed focus on “the
effect of segregation…on public education” and concluded that “to separate [children]
from others of similar age and qualifications solely because of their race generates a
74
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feeling of inferiority as to their status in the community that may affect their hearts and
minds in a way unlikely ever to be undone.”82 All this Brown did say. But it did not
say, contrary to Roberts’s claim, that “government classification” by race was to blame
for the sense of inferiority felt by black children. Separation is the problem, according
to the Brown court, not classification. Roberts thus fudged by slipping in a word—
“classification”— not found anywhere in the text of the Brown v. Board decision.83 The
implications of this disingenuous reading of Brown are huge. If Roberts is to make his
case that all racial classifications are equally suspect—whether they are used to
segregate the races or to integrate them—he needs to look elsewhere.84
The extent of Roberts’ misreading becomes clear in this passage of his opinion
where he referenced Brown: “It was not the inequality of the facilities but the fact of
legally separating children on the basis of race on which the Court relied to find a
constitutional violation in 1954.”85 (“ ‘The impact [of segregation] is greater when it has
the sanction of the law’ ”).86
This quoted passage asserts that segregation has a more profound effect on the
hearts and minds of black children when it is de jure rather than de facto. The force of
law behind a separation of the races exacerbates the stigma and makes it more difficult
for black students to learn effectively. But this implies that even de facto segregation
has some significant negative effect on black children. The quote from Brown
continues beyond Roberts’ citation: “Segregation with the sanction of law, therefore,
has a tendency to [retard] the educational and mental development of negro children
and to deprive them of some of the benefits they would receive in a racial(ly)
integrated school system.”87
Brown thus tells us two things, both missing from Roberts’ analysis: (1) Racial
segregation of students in public schools—whether de jure or de facto—is damaging to
the educational experience of black children; and (2) integrated school systems bring
educational benefits to black students.88 It is a mystery how Roberts can draw upon
Brown to argue that a school district violates the 14th Amendment when it attempts to
cure de facto segregation with a race-conscious policy aiming to provide an integrated
school system. Nothing in the logic of Brown precludes such a solution.89
We return, then, to the Chief Justice’s pithy but pitiable tautology.90 On what basis
can he claim that “the way to stop discrimination on the basis of race is to stop
82
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discriminating on the basis of race”? This statement is meant as a truism: “to put an
end to the evil x, stop doing x. Period.” But x1 and x2 are not identical in this case. We
can assign x1 as “official government policies that take account of race,” while x2 is
“mistreatment of individuals on the basis of their race by the government, social
institutions, and individual citizens.” Ending official uses of race would entail no
similar change of policy on the part of social institutions or private citizens who may
continue to discriminate against racial minorities in myriad ways, whether consciously
or not. As the history of racial inequality in the United States demonstrates,
discrimination can proceed apace even as state-action discrimination ebbs. And as
Anderson shows in her book, segregation has harmful effects on racial
minorities that go well beyond the harms stemming from discrimination. 91 Chief
Justice Roberts’ plea for colorblindness is based on faulty readings of precedent and
errors of logic.
B. Colorblindness Defense #2: Andrew Kull’s Radical Pessimism
In The Color-Blind Constitution (1992), Andrew Kull is mainly concerned with
detailing the history of race-blind and race-conscious understandings of equality in the
United States, both before and after the adoption of the 14th Amendment. The book has
been praised as a piece of detached legal history, un-slanted by an agenda. “Being a
work of history,” Alex Kozinski wrote in his review, “Kull'
s book is primarily an
objective summary of the past, rather than a blueprint for the future.”92 This is not
quite right. While its main aim is to track the development of the colorblindness ideal
through American legal history in an even-handed way, The Color-Blind Constitution
is not shy about taking a position on that ideal. Kull approves of the concept. In fact,
he asserts that any other understanding of the 14th Amendment is fraught with
intractable problems.
Kull’s embrace of colorblindness proceeds on a quite different trajectory from that
which informs Chief Justice Roberts’ view. Where Roberts produces unpersuasive
tautologies conflating all forms of color-consciousness with illegitimate discrimination,
Kull advances a more nuanced view. And unlike Roberts, who tendentiously hails
Brown v. Board as a triumph of colorblindness, Kull excoriates Chief Justice Warren
for writing a “historically and legally jejune” opinion in one of the twentieth century’s
most important cases.”93 Kull argues not with the Brown holding, but with the rationale
that “separate” educational facilities were—because of their negative effects on black
children—inherently unequal. This move, for Kull, was an “artificial,”94 disingenuous
explanation for a ruling that should have been justified on far broader grounds.
Kull has a point. In the segregation decisions that followed Brown, the Court
curiously applied the same ill-fitting “separate is inherently unequal” principle to non-
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educational settings in civil society. Legally segregated public beaches,95 buses, 96 city
parks,97 and golf courses,98 among other examples, all soon became violations of the
Equal Protection guarantee. But as Kull writes, “in each instance, the Court struck
down the challenged practice without any explanation at all” and simply cited the
Brown rule in a series of per curiam decisions.99 It borders on ridiculous, Kull implies,
for the Court to try to justify desegregating golf courses on the same logic that
animated Brown. Imagine how such reasoning would spin out: under the cloud of
segregation, black golfers would be psychologically harmed and wouldn’t be able to hit
the ball with as much force or accuracy, feeling that they had been branded as inferior
players by a rule keeping the races separate on the greens. For Kull, nondiscrimination
should not be contingent on a footnote full of social science studies demonstrating the
psychological harm of racial segregation.100 Such a ruling leaves the Brown result
vulnerable, theoretically, to new studies contesting the purported link between
separate-race schools and lower levels of educational achievement among blacks. For
Kull, only a broad ruling that racial distinctions are per se illegitimate under the 14th
Amendment can supply the real rationale behind desegregation.
Kull argues that a blanket, colorblind “nondiscrimination principle” is what judges
should find in the 14th Amendment.101 The only alternative is a strategy that permitted
the court to find separate railcars consistent with the 14th Amendment in Plessy v.
Ferguson. If some types of color-consciousness are allowed, “racial preferences are
permissible that strike a majority of the justices, for whatever combination of reasons,
as reasonable under the circumstances.”102 Kull argues that this alternative to a per se
rule against racial categorization is bound to be applied in a capricious manner. It has
led justices to a series of unprincipled rulings, many of them 5-4 decisions with scores
of conflicting written opinions, in which a racial classification seemed reasonable or
struck a majority as unsuitable.103 This, for Kull, is no way to interpret the
Constitution. Nor is the method of asking whether a racial classification serves a
“compelling governmental interest” and is “narrowly tailored” to that purpose.104 All of
these “arid” distinctions do nothing to constrain justices or guide their decisions; they
only provide more complex adjudicative frameworks for hiding their subjective
judgments about what types of racial policies are “reasonable” and which are not.105
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Kull’s argument is made with additional force and clarity by Justice Thomas in his
Parents Involved concurrence.106 Thomas echoed Kull’s concern that judges, legislators
and local school board officials are ill equipped to wield the tool of racial
classification.107 Entrusting decisions involving race to these individuals, Thomas
warned, is to invite the return of pernicious discrimination.108 Harking back to decisions
in which the Court upheld “reasonable” racial distinctions, he asked,
Can we really be sure that the racial theories that motivated Dred Scott and
Plessy are a relic of the past or that future theories will be nothing but
beneficent and progressive? That is a gamble I am unwilling to take, and it is
one the Constitution does not allow.109
“If our history has taught us anything,” Thomas concluded, “it has taught us to
beware of elites bearing racial theories.”110 For both Kull and Thomas, the patron
saint of the 14th Amendment is Justice John Marshall Harlan, author of the dissent in
Plessy v. Ferguson. Here, again, is Harlan’s most celebrated passage:
But in view of the Constitution, in the eye of the law, there is in this country
no superior, dominant, ruling class of citizens. There is no caste here. Our
Constitution is color-blind, and neither knows nor tolerates classes among
citizens. In respect of civil rights, all citizens are equal before the law. The
humblest is the peer of the most powerful. The law regards man as man, and
takes no account of his surroundings or of his color when his civil rights as
guaranteed by the supreme law of the land are involved.111
Normally circumspect, Kull can’t help himself when searching for the right
adjective to describe Harlan’s dissent. Gushing, Kull calls Harlan’s opinion not only
“famous” and “celebrated,” but “majestic,” “luminous” and even “breathtaking.”112
He’s a fan. Kull sees Harlan’s essential insight this way: “[C]lassification by race,
regardless of its reasonableness in a particular instance, is beyond the legislative
competence.”113 Pointing to a radical pessimism that he claims to share with Harlan,
Kull explains the fundamental reason for a strict rule of colorblindness:
Harlan’s famous dissent in Plessy is customarily praised as a glowing
affirmation of human rights, but its darkly skeptical premise is that American
society is incapable of benign self-government on the fatal issue of race.
Brown’s opinion for the majority, though unpalatable for its racist
assumptions, embodies an optimistic political response: the confidence that
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on the issue of race as on any other, American government (subject to the
vigilant oversight of judges) can ameliorate our social condition by choosing
good measures over bad ones.114
Kull’s worry is that judges and legislators cannot be entrusted with the
responsibility to make decisions about what types of race-based policies are legitimate
and which are not. Harlan “was careful to place the legal objection on racially neutral
grounds,” Kull argues, and gives us good reason to “abjure altogether” those “tools of
government we know to be capable of much harm.”115
As an argument for colorblindness, Kull’s appeal is more coherent and historically
attentive than that of Chief Justice Roberts. But for four reasons, his claims are
unpersuasive. The first follows from Elizabeth Anderson’s reasoning discussed above
in Part III: a principle of colorblindness would preclude solutions to scores of racerelated inequalities in the United States today. In the name of strict adherence to a per
se rule, racial oppression and segregation—and countless inequalities—would continue
to define American society. Second, Kull’s reading of Justice Harlan’s Plessy
dissent fails to appreciate the clear anti-caste flavor of his message. When
Harlan wrote “there is in this country no superior, dominant, ruling class of
citizens”116 in the eyes of the law or the Constitution, he was criticizing official
government actions that impose or entrench racial hierarchies. He did not “abjure
altogether” the consideration of race by government officials; in fact, Harlan was
obviously conscious of the meanings of race and racial politics in the postReconstruction era.
Third, and related, Kull’s skepticism reaches too far. By his logic, race is a subject
that is simply untouchable by any public official. Public policy must be not only raceneutral but also unmotivated by any racial goals. Thus, even the top ten percent plan
instituted in 1998 in Texas117—designed, in a rather clumsy way, to increase the
proportion of racial minorities in the state university system—would be precluded by
Kull’s principle. For Kull is clear that the problem with race-based legislation is the
mistaken assumption that we can trust anyone to decide which racially based measures
are reasonable and which are not. He derides “benign racial sorting” as an oxymoron.
This applies just as strictly to race-conscious, facially neutral policies as it does to
overt racial distinctions.
Fourth, and perhaps most damning, Kull’s profound lack of faith in the ability of
judges to exercise reason and judgment when handling matters of race would entail a
reductio ad absurdum with regard to vast areas of constitutional law. In jurisprudence,
absolutes are relative. Look at the Establishment Clause, or any of the guarantees of
the First Amendment. All are stated in absolutist terms; they are a series of apparently
per se rules forbidding Congress (and later, through incorporation, the states and local
governments) from passing laws limiting freedom of speech, freedom of assembly, or
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TEX. EDUC. CODE ANN. § 51.803(a) (West 2010). See also Jim Yardley, Desperately Seeking Diversity: The 10
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freedom of religious practice: “Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people peaceably to assemble,
and to petition the Government for a redress of grievances. 118
A literal, strict reading of these provisions (“no law”) would preclude bans on false
advertising, direct incitement to violence, obscenity or libel. Freedom of religious
practice, it turns out, is actually a right to religious belief—not action—and is routinely
limited in ways that cohere with state interests.119 And there is nothing about a
Christmas tree or an 18-foot menorah on public property that amounts to an
“establishment” of religion, in the eyes of the Court.120 Now, there might be good
reasons for the exceptions the Court has carved out to these otherwise absolutist
pronouncements of the Constitution, but that is exactly the point. There are excellent—
and necessary exceptions to a per se no-racial-distinctions rule as well. Even if the
14th Amendment included such a nuance-free provision, colorblindness would remain
partial at best. In a representative democracy, there is no choice but to entrust certain
individuals with the power to make policy and render judgments concerning sensitive
and contentious matters. Kull’s fear of racial classifications is really a fear of
democracy itself.
C. Colorblindness Defense #3: Barbara Fields on Racial Ideology
Chief Justice Roberts and Andrew Kull both advance bold defenses of
colorblindness in 14th Amendment jurisprudence. But as we have seen, both fail to
justify this principle. Roberts’s argument is disingenuous and illogical, while Kull’s
misreads Justice Harlan and untenably undermines the legitimacy of democratic selfgovernment. Another scholar, though she overstates her case, gives voice to a more
empirically and theoretically sound objection to color-conscious policy-making. This
perspective comes from American historian Barbara Jeanne Fields.
In her much-discussed 1990 article,121 Fields makes three main contentions. Fields’
first point is the now-familiar and near-universally accepted idea that race is “real”
only in the sense that it is a social fact, an ideology that governs our thinking and
social practices. Believing that race is a “physical attribute of individuals, despite the
now commonplace disclaimers of biologists and geneticists” is akin to believing that
Santa Claus or the Easter Bunny are anything but fictional characters.122 Second, she
claims, contrary to the conventional wisdom, racism did not fuel the rise of American
slavery from the seventeenth to nineteenth centuries. Instead, racial ideologies grew
out of the institution of slavery as ways to justify the oppression of African slaves.123
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U.S. CONST. amend. I.
See, e.g., Reynolds v. United States, 98 U.S. 145, 166 (1878) (upholding the constitutionality of a law that
banned polygamy, a religious teaching the Mormon church at the time): “Laws are made for the government of actions,
and while they cannot interfere with mere religious belief and opinions, they may with practices.”
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County of Allegheny v. ACLU, 492 U.S. 573 (1989) (holding that although a crèche in the Allegheny County
courthouse violated the Establishment Clause, menorah and Christmas tree displays did not).
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Barbara Jeanne Fields, Slavery, Race and Ideology in the United States of America, NEW LEFT REV.,
May/June 1990, at 95.
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Id. at 96.
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Fields’ third point brings her historical analysis to the present and sketches a critique of
race-conscious decisions akin to the choice that New Haven made—illegally, in the
Supreme Court’s eyes—with regard to its firefighters.
This argument sprouts from Fields’ analysis of ideology. She argues that ideologies
develop in the context of specific societal institutions and practices, and they are
sustained only so long as those institutions and practices endure.124 In contrast to many
other accounts of race, which hold that race “takes on a life of its own” after the
historical conditions that give rise to it pass, Fields’ version holds that race and racial
prejudice will disappear when they are no longer being re-created in the media, in
politics, in schools and in daily interactions.125 If we still face a “race” problem, then it
is our responsibility to root it out ourselves:
[R]ace is neither biology nor an idea absorbed into biology by Lamarckian
inheritance. It is ideology, and ideologies do not have lives of their own. Nor
can they be handed down or inherited: a doctrine can be, or a name, or a
piece of property, but not an ideology. If race lives on today, it does not live
on because we have inherited it from our forebears of the seventeenth
century or the eighteenth or nineteenth, but because we continue to create it
today. 126
Who creates race today? Not only racists, not only white supremacists, but wellintentioned people who remain convinced that human beings are best categorized in
racial terms, or who take official actions “because of race.” That includes a mother
who laughs when her four-year-old calls a friend “brown” rather than black, and it
includes “the Supreme Court and spokesmen for affirmative action.”127 Liberals who
advocate color-conscious policies are “unable to promote or even define justice except
by enhancing the authority and prestige of race; which they will continue to do forever
so long as the most radical goal of the political opposition remains the reallocation of
unemployment, poverty and injustice rather than their abolition.”128
For Fields, then, rooting out racism can be accomplished in only one way: by
ignoring race entirely. Considering the Ricci case through this lens, we could
say that New Haven verified and re-created race when it made the decision to throw
out the test results. Had it chosen to stick to a colorblind view—in which race simply
does not matter to its decision-making—Fields might well argue that the public
spectacle of Ricci v. DeStefano would have been avoided. It may be implausible to
require individuals to banish thoughts of race from their minds—as Stephen Colbert’s
satire suggests—but there is nothing far-fetched about the prospect of ignoring the
racially disparate character of exam scores and promoting firefighters on their basis. With
such a colorblind policy, on Fields’ view, fewer observers would have been alerted to
the poor performance of test-takers from traditionally disfavored minority groups. No
Republican senator would have held a racially divisive legal decision over the head of
124

Id. at 110.
Id.
126
Id. at 117.
127
Id. at 118.
128
Id. at 117-18.
125

[Vol. 2, 2011]

LAW JOURNAL FOR SOCIAL JUSTICE

60

the first Hispanic Supreme Court nominee.129 And no one would have complained of
yet another episode of “reverse discrimination” against whites. The flames of racial
resentment and hatred would have been quelled, not stoked, and the currency of race
itself would have declined.
CONCLUSION: FROM COLORBLINDNESS TO “COLOR-WARINESS”
Part IV considered three possible lines of reasoning that might lead us to adopt the
colorblind understanding of equality in Ricci. Chief Justice Roberts’s tautology that
racial discrimination is overcome only by refusing to draw racial distinctions was
exposed as a disingenuous and fallacious reading of Brown v. Board of Education. The
racial inequalities that prevail in many of our public schools, universities, fire
departments, neighborhoods, and work places are not rooted in the bare fact of a policy
that distinguishes between individuals based on race. The root of the problem is
segregation. That today’s segregation is de facto rather than de jure does little to
ameliorate its negative effects on the lives of individuals and on civil society.
Demanding colorblindness in a color-conscious world is to give in to prevailing
racist attitudes and patterns of discrimination. Andrew Kull’s alternate approach to
defending colorblindness is pragmatic rather than principled: we should remove the
issue of race from the portfolios of policymakers and judges altogether because we
cannot trust them to exercise good judgment in racial matters. Kull builds his
argument, though, on a distorted reading of Justice Harlan’s Plessy dissent, an
uncritical faith in the workability of per se rules in constitutional law, and an untenable
skepticism about the ability of judges to exercise judgment.
Barbara Fields is the only author whose arguments concerning race should give us
pause and counsel “color-wariness” when using racial categories to address racial
injustice. If the point of the 14th Amendment and of civil rights legislation is to move
toward a society in which color, ethnicity, gender, and national origin do not determine
an individual’s career prospects, educational opportunities, or life chances, some
overtly race-conscious policies may put a damper on that pursuit even as they also
achieve some gains in decreasing segregation. This is because race is an ideology: it is
a set of assumptions about human beings that animate all kinds of private and public
social institutions and interactions.
Let me be clear: Ricci was wrongly decided. The majority opinion callously
dismissed alternative, less racially divisive, and more useful assessments that New Haven
could have used in promoting its firefighters. It invalidated state efforts to ameliorate one
of our society’s most damaging and most entrenched inequalities. Nevertheless, it seems
clear that the phenomenon of Ricci—and particularly its coverage in the media—made
matters worse for race relations and the cause of racial equality in New Haven, in fire
departments nationwide, and in the United States as a whole. Integration of our
workplaces and schools is a significant value in its own right. But integration through
overt race-consciousness—when there are readily identifiable losers, as were the highscoring white firefighters in this case—comes at a cost.
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In speculating on the future of disparate impact law after Ricci, constitutional
theorist Richard Primus sketches three possible roads that the Supreme Court may
take. One such road—the “visible victims” path—takes its cue from reasoning much
like that which flows from Fields’ worry about the re-creation of racial ideologies
through overt attentiveness to race. According to Primus’s analysis, in the next few
years, the Court might choose to interpret the Ricci rule to prohibit race-conscious
policymaking and government actions only under circumstances in which there is a
clear winner and loser—where individuals of one race are advantaged while members
of another race suffer. “Even as colorblindness has become increasingly dominant as the
metaphor guiding equal protection,” Primus writes, “center-right constitutional actors
have often drawn a distinction between race-conscious measures that visibly burden
specific innocent parties and race-conscious measures intended to improve the position of
disadvantaged groups but whose costs are more diffuse.”130
Based on this reading, New Haven’s legal error was not being conscious of race in
its decision-making—its error was being conscious of race in a way that cost nineteen
firefighters a promotion.131 No tangible harm, no foul; but to injure specific individuals
when considering race is to risk an Equal Protection violation. Primus notes other
examples of race-conscious policymaking that were regarded by some as
constitutionally legitimate: Justice Kennedy’s suggestion of racially neutral strategies
to integrate public schools in Parents Involved132 and President Bush’s preference for
the Ten Percent Plan in Texas as an alternative to the University of Michigan Law
School’s race-conscious admissions policy upheld in Grutter v. Bollinger.133 In both of
these examples, any “losers”—white students drawn out of a desirable school district,
or applicants to Texas universities whose qualifications surpass those of applicants
from weak high schools finishing in the top ten percent of their graduating class—are
harder to pinpoint. Measures like these may be thought to be less worrisome from a
constitutional point of view because they do not raise the ire of readily identifiable
whites and thereby entrench racial resentment and stereotypes.
The visible victims approach resembles the “antibalkanization principle,” which
Reva Siegel presents as an alternative to colorblindness and color-consciousness.
Siegel identifies this approach as animating Justice Powell’s plurality opinion in
Bakke, Justice O’Connor’s majority opinion in Shaw v. Reno,134 Justice Kennedy’s
Parents Involved concurrence, and the Ricci majority opinion. The antibalkanization
orientation is “concerned about the risk of racial resentment that policies of racial
rectification engender.”135 Rather than simply eschew or embrace racial classifications
intended to remedy racial disparities, these “race moderates” focus on the impact of
specific policies on racial stratification and racial conflict. Where race-conscious
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remedies can improve the position of a disadvantaged race without threatening social
cohesion, they may be held as constitutional; but where they “become a locus of racial
conflict” and spark “resentments among the racially privileged,” these policies are
presumptively unconstitutional.136
Siegel’s analysis of these swing justices’ views on race equality has merit, though
it seems to capture Justice O’Connor’s position most keenly. Justice O’Connor
explicitly used the language of balkanization in her opinions: “Racial gerrymandering,
even for remedial purposes, may balkanize us into competing racial factions.”137 It
seems inaccurate to ascribe this position to Justice Powell, however. In Bakke, his
argument for diversity as a compelling interest justifying a nonquota policy of
affirmative action proceeded primarily on epistemic grounds and not with an eye to
breaking down racial inequalities.138 And while Justice Kennedy’s stances in Parents
Involved and Ricci do seem closer to what Siegel describes as an antibalkanization
view,139 his position might be better characterized in other terms.
Contrary to Siegel’s claims, antibalkanization seems to be a triangulation—not an
“analytically distinct” rival—of colorblindness and color-consciousness. In their
rulings on race equality, justices from right to left evince some concern about social
cohesion, and all find racial classifications inherently suspicious and in need of a very
good justification. So some version of antibalkanization seems evident across the
jurisprudential spectrum. The differences among the justices’ decisions in race equality
cases turn on how these two concerns are weighed and on the justices’ empirical
assessments of policy outcomes.
Like the race moderates to whom Siegel attributes the antibalkanization principle,
race progressives’ main motivation is to repair rifts in racial relations and to break
down barriers that create and entrench racial stratification. And like these moderates,
progressives are often aware of the potential ill effects of racial classifications—though
they are less likely to conclude that these effects outweigh the advantages to be gained
through legislative remedies.140 From the other side of the spectrum, race conservatives
share moderates’ concern about social cohesion. They worry, however, that all racial
classifications (and sometimes race-conscious, facially neutral policies) balkanize the
polity by dealing injustices to individuals.141 Justice Kennedy’s concerns in Ricci are
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not analytically divorced from justices’ concerns from either side of the spectrum. He
simply has a different appraisal of the empirical effects of New Haven’s decision to
cancel the exam than we find in either Justice Scalia’s colorblind concurrence or
Justice Ginsburg’s color-conscious dissent.
* * *
The visible victims reading of disparate impact—and the range of pathways between
colorblindness and color-consciousness suggested by the antibalkanization principle—
may lead to the disturbingly unprincipled position that it is acceptable to make racially
conscious decisions only indirectly, or under cover of a proxy, to effect progressive
social change. If a race-conscious policy is necessary for the long-term cause of racial
equality, it should be pursued even if there is an obvious short-term cost to some
individuals and even if racial resentments among members of majority races temporarily
rise. Continued segregation of vast segments of American society has more pervasive
social effects than transient damage to the interests of individual whites who are
rejected from a specific university, drawn out of a formerly majority-white school
district, or asked to compete on a new and fairer basis for a promotion in a firehouse.
In situations like that presented in Ricci, however, there is a pragmatic reason to
favor less disruptive, less ostensibly race-based methods of achieving advances in
racial integration, when these are available. Justice Ginsburg captured this idea at the
end of her dissent: “This case presents an unfortunate situation, one New Haven might
well have avoided had it utilized a better selection process in the first place.”142 Given
all that New Haven officials should have known about the flaws of these standardized
tests when they have been used in other municipalities, they could have predicted the
racially disparate impact that was likely to result from administering them. New Haven
should have chosen a more appropriate assessment from the outset that was likely to
yield more equitable results—and measure candidates’ in-the-field firefighting skills
rather than multiple-choice prowess.
The ascendant principle of colorblindness on the Supreme Court is blind to the
continued realities of racial inequality in the United States. Reading Justice Kennedy’s
majority opinion in Ricci v. DeStefano, we find that even race moderates can arrive at
rulings that prohibit remedial efforts to address racial injustice. Though disappointing
for the cramped conception of Equal Protection that it implies, Ricci offers a useful
lesson for government actors: be cautious, and creative, when contemplating racially
conscious remedies for social inequalities. Consider not only the intended results of your
policy but the side effects of the strategies it employs. Such a principle of “colorwariness” is sensitive to group-based inequalities and retains a commitment to
progressive social change.

both require that the common government of all shall not permit the seeds of race hate to be planted under the sanction
of law” (163 U.S. 560; Harlan, J., dissenting).
142
Ricci, 129 S.Ct. at 2658.
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It shares the color-conscious strategy of pushing for racial justice through
consideration of racial categories, where necessary. But a “color-wary” policy-maker
acknowledges the dual edge of moves that aim to reduce racial disparities: while
integration efforts may achieve important benefits, they sometimes reach these goals
through unnecessarily divisive means. Moving forward, the wisest course for racial
equality may often correspond to the path of lesser judicial resistance: the pursuit of
integration in ways that strive to avoid aggrieving specific individuals or arousing
renewed racial resentment.
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INTRODUCTION
The economic meltdown of the past three years has taken its toll on almost every aspect of American life. Ever since the liquidity shortfall in the United States banking system in 2007 triggered the Great Recession, numerous businesses have lost a substantial
fraction of their value; some could not escape shutting down their businesses; others are
still struggling to survive the economic turmoil through severe budget cuts and unavoidable business compromises. Experts debate over the causes of the financial crisis and
whether the worst of the economic turmoil is behind us.1 Most commentators agree that
although first signs of recovery have started appearing, the United States has a long way
to full economic recovery. This view has spurred the recent promulgation of several policies aimed at coping with the ramifications of the economic depression, boosting the
economy, and stimulating its growth.2 This paper joins the growing body of scholarly literature proposing outlets from the recession through recovery-stimulating policy reforms. It addresses the particular policy niche of controlling corporate misconduct in
times of economic meltdown, and discusses Deferred Prosecution Agreements (DPAs)—
an enforcement instrument that has gained great significance throughout the last decade,
and may develop into an invaluable enforcement instrument in current times of economic
meltdown.
This paper is structured as follows: Section I describes the unique challenges faced by
public enforcement authorities in times of economic meltdown. Section II provides a
general overview of the newly emerged enforcement policy, DPAs. This overview surveys the evolution of this mechanism in U.S. enforcement policy, and portrays the common features of DPAs as developed in practice. Special attention is paid to an innovative
feature of many DPAs, namely, corporate monitors whose appointments have occasionally been required by the Department of Justice (DOJ) to ensure corporate compliance with
the terms of DPAs. Next, Section III evaluates the unique promises of DPAs as an alternative to traditional corporate prosecution in times of economic meltdown. Furthermore,
this section points out some important pitfalls that may require some policy adjustments
when utilizing DPAs in practice. Some recent attempts to regulate the use of DPAs and
cope with these pitfalls are discussed in Section IV. Finally, Section V provides a summary and concludes that recent policy developments concerning DPAs seem to pave the
1
For a general overview of the recent financial crisis and its underlying causes see Richard A. Posner, A Failure
of Capitalism: The Crisis of '08 and the Descent into Depression (USA: Harvard Univ. Press, 2009).
2
New laws signed recently by the U.S. President include the American Recovery and Reinvestment Act of 2009,
which has been responsible for millions of American jobs; Dodd–Frank Wall Street Reform and Consumer Protection
Act of 2010, which aims at holding Wall Street more accountable than it was before; the Small Business Jobs Act of
2010, that provides tax breaks and better access to credit for small businesses; the Fraud Enforcement and Recovery
Act of 2009, which expands the federal government toolkit with respect to investigation and prosecution of frauds.
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way for a socially desirable utilization of this enforcement mechanism in the future to
come.
I.

ENFORCEMENT CHALLENGES IN TIMES OF ECONOMIC MELTDOWN

Economically distressed times are often associated with an increase in white-collar
crime.3 This phenomenon may have various causes.4 At the outset, forced budget cuts
may dilute corporate internal compliance and monitoring actions, thereby increasing incidents of non-compliance.5 Similarly, businesses facing financial difficulties may be
more concerned about short-term consequences of their actions than middle- or long-term
ones. Executives as well as employees of financially distressed corporations know that if
earning targets are not met, they may simply lose their jobs. Consequently, such corporate actors may look for quick fixes, and thereby may succumb to a temptation to engage
in questionable practices, and even deliberately commit crimes. On top of that, budgetcuts faced by enforcement authorities may lead to under-deterrence and encourage lawbreaking among business corporations.6
A typical policy response to increased non-compliance is an acceleration of enforcement activities by enforcement authorities, including closer monitoring, stricter prosecution policy, and more rigorous penalty schemes. Such a response is supported by the deterrence theory, according to which crime rates fall in proportion to the severity and in
the probability of punishment.7 Yet, in times of economic meltdown, such a typical re3

See Katie Allen, Recession Pushes White-Collar Crime to New Highs, GUARDIAN UNLIMITED,Dec. 31,2009,
http://www.guardian.co.uk/business/2009/dec/31/fraud-recession-kpmg-report (“Hard times have driven more people
to investment scams and supply chain fraud.”); Ben Levisohn, Experts Say Fraud Likely to Rise, BLOOMBERG
BUSINESSWEEK, Jan. 9, 2009, http://www.businessweek.com/bwdaily/dnflash/content/jan2009/db2009018_753877.htm
(referring to Data from the National White Collar Crime Center, according to which “following the savings and loan
crisis and the downturn in 1990, white-collar fraud arrests jumped 52% the next two years; following the Internet bust
in 2000, arrests jumped 25% in the following two years.”); See also Marc Neff, White-Collar Fraud Expected to Increase as Recessionary Economy Continues, PHILADELPHIA CRIMINAL DEFENSE LAWYER BLOG, Jan. 16, 2009,
http://www.philadelphiacriminaldefenselawyerblog.com/ (The linkage between economic downturns and noncompliance has been established in the literature focusing on tax compliance). See e.g., John Brondolo, Collecting
Taxes during an Economic Crisis: Challenges and Policy Option, INT'L MONETARY FUND (2009), at 6, available at,
http://www.imf.org/external/pubs/ft/spn/2009/spn0917.pdf (“the balance of evidence, as set out above, suggests that
compliance could reasonably be expected to decline during the ongoing crisis”); Alan H. Plumley, The Determinants of
Individual Income Tax Compliance: Estimating the Impacts of Tax Policy, Enforcement, and IRS Responsiveness,
DEPARTMENT OF THE TREASURY, INTERNAL REVENUE SERVICE (1996), at 20, available at http://www.irs.gov/pub/irssoi/pub1916b.pdf (“a high unemployment rate is likely to cause taxpayers to become less compliant; to the extent that
they have less disposable income, they are more likely to cut corners on their taxes—or maybe not even file at all.”);
Hongbin Cai & Qiao Liu, Competition and Corporate Tax Avoidance: Evidence from Chinese Industrial Firms, 119
ECON. J., 764 (2009) (shows that corporate income tax is negatively correlated with access to credit).
4
See Ellen S. Podgor, "White-Collar Crime and the Recession: Was the Chicken Or Egg First?" The University
of Chicago Legal Forum 2010 (2010), 205-222; Id..; Neal Shover and Peter Grabosky, "White-Collar Crime and the
Great Recession," Criminology and Public Policy 9(3) (2010), 429, opening a special issue of Criminology & Public
Policy dealing with white-Collar Crime and the Great Recession.
5
See Beth Kampschror, Financial Crisis Benefits Crime, ORGANIZED CRIME AND CORRUPTION REPORTING PROJECT
(20 March, 2009) (“a rocky economy means police budgets are being slashed in the US and elsewhere, paving the way
for more crime to flourish.”)
6
See Neal Shover & Peter Grabosky, White-Collar Crime and the Great Recession, 9 CRIMINOLOGY & PUB.
POL'Y, 431 (2010) (“a widely shared perception that credible oversight is lacking transforms the supply of lure into a
tide of criminal opportunities.”)
7
The Deterrence Theory has been established by the Law and Economic literature, starting with the pioneering
work by Gary S. Becker, Crime and Punishment: An Economic Approach, 76 (2) J. POL. ECON., 169 (1968). It has been
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sponse encounters two major hurdles. First, as implied earlier, enforcement authorities
may lack the resources required to meet the increased demand for enforcement activities.8
In that respect, accelerated enforcement is simply not feasible. Second, accelerated enforcement activity may hamper economic recovery by imposing collateral consequences
on investors, creditors, and employees. Hence, in times of economic meltdown, policymakers may seek a refreshment of the enforcement policy to sensibly balance deterrence
goals and collateral risks, while considering existing budget concerns. The following section describes a newly emerged enforcement mechanism – Deferred Prosecution Agreements (DPAs)—which may be useful to cope with the aforementioned challenges, and
thus be particularly invaluable in times of economic meltdown.
II. DEFERRED PROSECUTION AGREEMENTS (DPAs)
a. DPAs - What are they all about?
Until recently, U.S. prosecutors have held a single weapon against culpable corporations: they could bring criminal charges against corporations and their top functionaries.9
The use of this powerful weapon has always required prosecutors to consider the considerable enforcement cost involved, as well as the substantial collateral consequences that
such procedures may have on other stakeholders such as the shareholders, employees,
and consumers. A notable example of potential collateral effects of criminal proceedings
is the famous case of Arthur Andersen. Then amongst the world’s largest accounting
firms (more than 85,000 employees), Arthur Andersen imploded after being convicted by
the United States District Court for the Southern District of Texas for its failure to fulfill
professional responsibilities in auditing Enron’s financial statements. By the time the Supreme Court overturned the indictment in 2005, the damage to the company was irreversible and the company was driven out of business.10 Arthur Andersen’s case has accentuated the need to consider real-world consequences that corporate indictments may have
and stimulated the further development of the new policy instrument, known as Deferred
Prosecution Agreements (DPAs). DPAs comprise a wide variety of agreements between
the prosecution and culpable corporations, under which prosecutors agree to defer the
elaborated by others, including George J. Stigler, The Optimum Enforcement of Laws, 78 J. POL. ECON., 526 (1970);
John R. Harris, On the Economics of Law and Order, 78 J. POL. ECON., 165 (1970); Isaac Ehrlich, Participation in
Illegitimate Activities: A Theoretical and Empirical Investigation, 81 J. POL. ECON., 521 (1973); Isaac Ehrlich, The
Deterrent Effect of Capital Punishment: A Question of Life and Death, 65 AM. ECON. REV., 397 (1975); Isaac Ehrlich
& Mark Randall, Fear of Deterrence: A Critical Evaluation of the" Report of the Panel on Research on Deterrent and
Incapacitative Effects," 6 J. LEGAL STUD. 293 (1977); Isaac Ehrlich, Crime, Punishment, and the Market for Offenses,
10 J. ECON. PERSP. 43 (1996).
8
See e.g., Ross Colvin, U.S. Recession Fuels Crime Rise, Police Chiefs Say, REUTERS, Jan. 27, 2009 (“Police
chiefs in the United States say the economic downturn is fueling a rise in crime and warn that cuts to their budgets
could handcuff their efforts to tackle it.”).
9
See James K. Robinson, Phillip E. Urofsky & Christopher R. Pantel, Deferred Prosecutions and the Independent Monitor, 2 INT'L J. DISCLOSURE AND GOVERNANCE 333, 326 (2005); Eugene Illovsky, Corporate Deferred Prosecution Agreements: The Brewing Debate, 21 CRIM. JUST., 36 (2006).
10
See Arthur Andersen LLP v. United States, 544 U.S. 696 (2005). Andersen’s case is further discussed in section
III.a below.
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prosecution of culpable corporations if these corporations fulfill their obligations to undertake dictated structural reforms and to comply with certain standards of behavior.11
Although the specific content of DPAs may substantially differ from one agreement
to another, in most cases, such agreements include the following components: (a) Corporate commitment to pay a combination of a criminal fine, civil penalty, and restitution;
(b) Corporate obligation to cooperate with ongoing investigations; and (c) Corporate
commitment to adopt a preapproved compliance management system that is designed to
ensure compliance with the agreement and disrupt misconduct.12 On top of that, many
DPAs require corporations to appoint an independent corporate monitor that is empowered to oversee the corporate compliance management system and ensure that the corporation follows the agreement.13 The average period of DPAs is three years.14 If the corporation fulfilled its obligations, the prosecutor would dismiss all charges against the
corporation for the specific misconduct associated with the agreement. However, if the
corporation failed to fulfill its obligations, the prosecutor would request the court to continue with the deferred charges against the corporation. 15 To avoid the risk of losing
evidence or witnesses due to the postponement of charges, DPAs regularly require corporations to admit to substantial facts that may ground a conviction in case they breach such
agreements.16
b. The Evolution of Deferred Prosecution in the Corporate Arena
Deferred prosecution is not an entirely new policy instrument. In fact, the origins of
this instrument can be traced back to the beginning of the twentieth century, when deferred prosecution began being used as an alternative enforcement arrangement designed
to promote juvenile and drug offenders’ rehabilitation.17 The idea behind the develop11

See Christopher A. Wray & Robert K. Hur, Corporate Criminal Prosecution in a Post-Enron World: The
Thompson Memo in Theory and Practice, 43 AM. CRIM. L. REV. 1095 (2006); Robinson, Urofsky & Pantel, supra note
9, at 325; Scott A. Resnik & Keir N. Dougall, The Rise of Deferred Prosecution Agreements, N. Y. L.J.: Sec. Liti. &
Reg. (December 18, 2006); Peter Spivack & Sujit Raman, Regulating the 'New Regulators': Current Trends in Deferred Prosecution Agreements, 45 AM. CRIM. L. REV. 159 (2008). In some cases, the agreement between the prosecution and the corporations is reached before criminal charges are brought to the court against the corporation. Such
agreements, called Non-Prosecution Agreements (NPAs) postpone the filing of criminal charges against corporations,
provided that they adhere to the terms of the agreement. In this paper I do not distinguish between DPAs and NPAs
except when otherwise noted.
12
See e.g., Gibson Dunn, 2009 Year-End Update on Corporate Deferred Prosecution and Non-Prosecution
Agreements,
Jan.
7,
2010,
available
at
http://www.gibsondunn.com/publications/pages/2009YearEndFCPAUpdate.aspx.
13
See e.g., Robinson, Urofsky & Pantel, supra note 9, at 325; Benjamin M. Greenblum, What Happens to a
Prosecution Deferred? Judicial Oversight of Corporate Deferred Prosecution Agreements, 105 COLUM. L. REV. 1863
(2005); Illovsky, supra note 6, at 36; Kathleen M. Boozang & Simone Handler-Hutchinson, "Monitoring" Corporate
Corruption: DOJ's use of Deferred Prosecution Agreements in Health Care, 35 AM. J.L. & MED. 89 (2009). The use of
corporate monitors in DPAs is further discussed in Subsection II.c below.
14
See Gibson Dunn, 2008 Year-End Update on Corporate Deferred Prosecution and Non-Prosecution Agreements, Jan. 6, 2009, available at http://www.gibsondunn.com/publications/pages/2008Year-EndUpdateCorporateDPAs.aspx; Vikramaditya S. Khanna & Timothy L. Dickinson, The Corporate Monitor: The New Corporate
Czar, 105 MICH. L. REV. 1713 (2007); Dunn, supra note 9.
15
See Greenblum, supra note 10, at 1863; Gibson Dunn, supra note 12; Gibson Dunn, 2009 Mid-Year Update on
Corporate Deferred Prosecution and Non-Prosecution Agreements (July 8, 2009), available at
http://www.gibsondunn.com/publications/Pages/2009Mid-YearUpdate-CorpDeferredProsecutionAgreements.aspx.
16
See Robinson, Urofsky & Pantel, supra note 9, at 325; Illovsky, supra note 6, at 37.
17
The birth of deferred prosecution arrangement is attributed to the Chicago Boys’ Court that has initially con-
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ment of this instrument was to minimize the potentially harsh consequences of criminal
convictions. Policymakers sought to avoid the stigmatization of nonviolent first-time offenders who were not yet committed to “criminal careers.”18 In 1975, DPAs were recognized as an official policy instrument by the U.S Congress, which established special pretrial agencies to assist judges in determining offenders’ suitability to the newly created
rehabilitation programs and to supervise those offenders during the deferral period.19
Eventually, the DOJ promulgated unified eligibility criteria and procedures through an
official Pretrial Diversion Program as part of the U.S. Attorney’s Manual.20 This program
was specifically designed for individual offenders, and did not apply to corporate crime.21
The adoption of DPAs into the corporate arena was a gradual process that started with
a handful cases during the 1990s. The initial step was a NPA reached in the Salomon
Brothers case in 1992.22 In this case, a ten-month multi-agency investigation led to several allegations against Salomon Brothers, according to which the company had submitted
false and unauthorized bids in violation of federal forfeiture laws and the False Claims
Act, and that the company and others entered into unlawful agreements with respect to
trading in financing and secondary markets in violation of the Sherman Antitrust Act.23
Nevertheless, the DOJ agreed to seek no criminal charges against Salomon Brothers with
respect to these matters in exchange for Salomon Brothers’ commitment to pay $290 million in sanctions, forfeitures, and restitution.24 In addition, the settlement required Salomon Brothers to continue its cooperation with various government investigations and to
institute a compliance management system to prevent reoccurrence of violations.25 In exceived deferred prosecution in 1914. See e.g., David A. Inniss, Developments in the Law: Alternatives to Incarceration,
111 HARV. L. REV., 1863 (1998); James A. Inciardi et al., Drug Control and the Courts (U.S., SAGE Publications Inc)
(1996); Greenblum, supra note 10, at 1863; Robinson, Urofsky & Pantel, supra note 9, at 325. The use of deferred
prosecution has extended to drug offenders in 1962 by the Supreme Court’s ruling in Robinson v. California, 370 U.S.
660, 667 (1962). See Lisa Rosenblum, Mandating Effective Treatment for Drug Offenders, 53 HASTINGS L.J. 1217
(2001); Andrew Armstrong, Drug Courts and the De Facto Legalization of Drug use for Participants in Residential
Treatment Facilities. 94 J. CRIM. L. & CRIMINOLOGY 133 (2003); Greenblum, supra note 10, at 1886; Robinson,
Urofsky & Pantel, supra note 9 at 326.
18
See Robert W. Balch, Deferred Prosecution: The Juvenilization of the Criminal Justice System, 38 FED.
PROBATION 46 (1974); Greenblum, supra note 10, at 1886; GENNARO F. VITO & DEBORA G. WILSON, THE AMERICAN
JUVENILE JUSTICE SYSTEM (U.S., Sage Publications, Inc. 1985).
19
See e.g., Barry Mahoney et al., Pretrial Services Programs: Responsibilities and Potential, U.S. DEP'T OF
JUSTICE, OFFICE OF JUSTICE PROGRAMS, NATIONAL INSTITUTE OF JUSTICE (2001); Greenblum, supra note 10, at 1867.
20
See U.S. Attorneys’ Manual (1997) (“Attorney's Manual”), § 9-22.000, available at
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/22mcrm.htm. The Pretrial Diversion Program is
described in § 9-22.010 as “an alternative to prosecution which seeks to divert certain offenders from traditional criminal justice processing into a program of supervision and services administered by the U.S. Probation Service. In the
majority of cases, offenders are diverted at the pre-charge stage. Participants who successfully complete the program
will not be charged or, if charged, will have the charges against them dismissed; unsuccessful participants are returned for prosecution.”
21
See F. Joseph Warin & Jason C. Schwartz, Deferred Prosecution: The Need for Specialized Guidelines for
Corporate Defendants, 23 J. CORP. L. 121, 129-30 (1997).
22
See Department of Justice, Press Release: Department of Justice and SEC Enter $290 Million Settlement with
Salomon Brothers in Treasury Securities Case, (May 20, 1992). For the definition of NPAs see supra note 11.
23
See Department of Justice, Press Release: Department of Justice and SEC Enter $290 Million Settlement with
Salomon
Brothers
in
Treasury
Securities
Case
(May
20,
1992),
available
at
http://www.justice.gov/atr/public/press_releases/1992/211182.htm.
24
See Id.
25
See Id.; Greenblum, supra note 10, at 1872; Warin & Schwartz, supra note 18, at 125; William K. Perry &
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plaining its decision to refrain from criminal charges, the DOJ mainly relied on Salomon
Brothers’ “exemplary” cooperation, due to which “there [was] no need for invoking the
criminal process.”26
Shortly after the Salomon Brothers’ case, in June 1993, the U.S. Attorney for the
Southern District of New York reached an agreement with Sequa Corporation.27 According to this agreement the U.S. Attorney agreed to refrain from prosecuting Sequa and its
subsidiary for fraud in the manufacture and repair of airplane engine parts, in exchange
for Sequa’s commitment to pay $5 million for scientific testing and expert analysis of
airplane parts.28 In addition, Sequa agreed to managerial changes and committed to continue its cooperation with the investigation.29 Similarly to the Salomon Brothers’ case, the
U.S. Attorney considered Sequa’s cooperation with the investigation and the potential
collateral effect of criminal charges against the corporation, including the harm that may
be suffered by Sequa’s employees and customers.30
The next important stepping stone in setting the grounds for DPAs as a legitimate enforcement mechanism was the 1994 Prudential Securities case.31 Prudential was charged
with securities fraud related to the sale of some oil and gas limited partnerships. The allegations against Prudential included investor deception regarding the returns and tax status
of the investments.32 The U.S. Attorney for the Southern District of New York agreed to
enter into a DPA with Prudential.33 Per the DPA, the charges against Prudential would be
deferred in exchange for Prudential’s commitment to pay $330 million in restitution.34
Similar to the prior cases, the offender’s cooperation with the government investigation
and the concerns of collateral consequences on its employees and investors set the ground
for the deferral. Unlike the previous cases, though, Prudential’s DPA did not simply dismiss the charges against Prudential, but rather deferred them for a period of three years,
after which, provided that Prudential has complied with the terms of the agreement and
avoided additional misconduct, the criminal charges were to be dismissed. Under the specific circumstances of Prudential’s DPA, if Prudential failed to comply with the agreed
conditions or engaged in wrongdoing during that period, all charges against Prudential

Linda S. Dakin, Compliance Programs and Criminal Law, in Compliance Programs and the Corporate Sentencing
Guidelines: Preventing Criminal and Civil Liability 22.13 (Jefferey M. Kaplan & Joseph E. Murphy eds., Revised ed.
2009).
26
See Department of Justice, Press Release: Department of Justice and SEC Enter $290 Million Settlement with
Salomon Brothers in Treasury Securities Case; Warin & Schwartz, supra note 18, at 124; Greenblum, supra note 10, at
1872.
27
See United States Attorney's Office, Announcement of Decision Not to Prosecute Sequa Corporation (June 24,
1993); reprinted in Press Releases Issued by United States Attorney, Southern District of New York, 1248 PLI/Corp.
197, 211-14 (2001).
28
See Warin & Schwartz, supra note 18, at 125.
29
See Id.
30
See Id. at 125. See also Corporate Crime Reporter, Crime without Conviction: The Rise of Deferred and Non
Prosecution Agreements, available at http://www.corporatecrimereporter.com/deferredreport.htm, Corp. Crime Reporter (December 28, 2005).
31
Deferred Prosecution Agreement, United States v Prudential Securities Incorporated (S.D.N.Y. Mag. # 942189), dated 27 October, 1994; available at http://www.corporatecrimerepoarter.com/documents/prudential.pdf
32

See Greenblum, supra note 10, at 1873; Robinson, Urofsky & Pantel, supra note 9, at 329; Warin & Schwartz,
supra note 18, at 125-6.
33
See Deferred Prosecution Agreement, United States v Prudential Securities Incorporated, supra note 31.
34
See Id.
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would resurrect.35 To assure Prudential’s abidance, the DPA further required the company to employ an independent law firm to serve as a corporate monitor to review its regulatory and compliance controls.36 This “probation period” became an inherent feature of
all subsequent DPAs.37
In 1996, the U.S. Attorney for the Central District of California reached an agreement
with Cooper & Lybrand.38 The partnership was accused of concealing essential errors and
omissions in the Arizona Governor’s financial statements, as well as of receiving inside
information regarding a state contract. The U.S. Attorney considered the ”exemplary cooperation” of Cooper & Lybrand with the investigation and entered into an NPA with the
partnership.39 According to the agreement, the prosecution was to be deferred for a twoyear period.40 In exchange, the partnership committed to pay additional $3 Million for
restitution; to employ an independent corporate monitor to ensure corporate compliance;
and to implement a compliance management system that would include a nationwide ethics and integrity training for its professionals.41 This agreement further extended the
scope of DPAs by conceiving an extrajudicial adjudicatory process, under which the
prosecutors were authorized to impose a $100,000 fine for any breach of the agreement
that they chose not to prosecute, without any judicial intervention.42
As mentioned above, the Pretrial Diversion Program that was incorporated into the
U.S. Attorneys’ Manual (1997) set forth the criteria for deferred prosecution with respect
to individuals.43 However, when corporations were concerned, prosecutors who decided
to use DPAs exercised wide discretion in designing and implementing such agreements.44
In a nod to the emerging practices, Eric Holder, then-U.S. Deputy Attorney General,
35

See Letter from Kenneth J.Vianale and Baruch Weiss, Ass’t US Atty’s for the S. Dist. of N.Y., U.S. Dep't of
Justice to Scott W. Muller & Carey R. Dunne, Davis Polk & Wardwell, counsel to Prudential Sec., Inc. (Oct. 17, 1994),
p. 3; available at http://www.corporatecrimereporter.com/documents/prudential.pdf.
36
See Id. (“It is further understood that [Prudential] shall: … (b) comply with all the terms and conditions of the
SEC agreement and retain a mutually acceptable outside counsel within 30 days of the filing of this agreement to review [Prudential]’s policies and procedures in order to ensure that [Prudential] has adopted all the compliance-related
directives set forth in the SEC agreement.”); See Perry & Dakin, supra note 20, at 22.14; Robinson, Urofsky & Pantel,
supra note 9, at 329; Greenblum, supra note 10, at 1873; Warin & Schwartz, supra note 18, at 125-6.
37
It should be noted that ‘corporate probation’ was acknowledged even before Prudential Securities case by the
Organizational Sentencing Guidelines (OSG) as an appropriate measure that can be used against culpable corporations.
However, the use of probation measures was meant as part of the sentence, i.e., after the corporation was convicted. See
the United States Sentencing Commission (USSC), Federal Sentencing Guidelines Manual: Chapter Eight - Sentencing
of Organizations (2009), available at http://www.ussc.gov/2007guid/CHAP8.pdf (“probation is an appropriate sentence for an organizational defendant when needed to ensure that another sanction will be fully implemented, or to
ensure that steps will be taken within the organization to reduce the likelihood of future criminal conduct.”)
38
Coopers & Lybrand LLP (C&L), Settlement Agreement (C.D. Cal. 1996); See Corporate Crime Reporter,
Crime without Conviction: The Rise of Deferred and Non Prosecution Agreements, Dec. 28, 2005, available at
http://www.corporatecrimereporter.com/deferredreport.htm.
39
See Id.
40
See Id.
41
See Id.; See also Warin and Schwartz, Deferred Prosecution: The Need for Specialized Guidelines for Corporate Defendants, pp. 126-7.
42
See Greenblum, What Happens to a Prosecution Deferred? Judicial Oversight of Corporate Deferred Prosecution Agreements, p. 1873; Warin and Schwartz, Deferred Prosecution: The Need for Specialized Guidelines for Corporate Defendants, p. 127.
43
See supra notes 20 - 21 and the related text.
44
See Resnik & Dougall, supra note 11.
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promulgated a memorandum that laid down unified criteria, composed of eight factors
that should be considered when deciding whether to bring charges against corporations
(“Holder Memo”):45 (1) The nature and seriousness of the offense; (2) The pervasiveness
of wrongdoing within the corporation; (3) The corporation's history of similar conduct;
(4) The corporation's timely and voluntary disclosure of wrongdoing and its willingness
to cooperate in the investigation; (5) The existence and adequacy of the corporation's
compliance program; (6) The corporation's remedial actions; (7) Collateral consequences;
and (8) The adequacy of non-criminal remedies.46 Although the Holder Memo did not
explicitly acknowledge DPAs as formal prosecutorial instruments, the first signs of their
recognition as a legitimate enforcement instrument can be seen in the commentary
§VI(B) of the holder Memo: “[A] corporation's cooperation may be critical in identifying
the culprits and locating relevant evidence. In some circumstances, therefore, granting a
corporation immunity or amnesty may be considered in the course of the government's
investigation.”47
Enron’s scandal, which was exposed in 2001, shortly after the promulgation of the
Holder Memo, propelled the issue of corporate controls and the desirability of DPAs to
the front of the corporate governance polemic.48 In 2003, DPAs gained substantial support by a new memorandum issued by the U.S. Attorney General, Larry D. Thompson
(“Thompson Memo”).49 The Thompson Memo reinforced— and slightly revised—the
factors established by the Holder Memo for prosecution of business corporations. The
major contribution of the Thompson Memo was its great emphasis of the authenticity of
corporations’ proffered cooperation as a major factor that should be taken into consideration when considering prosecution of corporations.50 In addition, the Thompson Memo
explicitly acknowledged the possibility of prosecution deferral in exchange for corporate
genuine cooperation.51
Figure 1: Number of DPAs and NPAs Entered into by the DOJ over the Last Decade52

45
See Holder, Eric, Deputy Attorney General, Memorandum for Heads of Department Components United States
Attorneys: Principles of Federal Prosecution of Corporations (June 16, 1999).
46
See Id.
47
See Id., commentary §VI(B) (emphasis added).
48
Some sources reported that even Arthur Andersen has negotiated a DPA with the DOJ, which eventually failed
due to Andersen’s refusal to accept the ongoing monitoring requirement of the DOJ. See Alan Vinegrad, Deferred
Prosecution of Corporations, N.Y. L.J., 2003; Greenblum, supra note 10, at 1888; Dunn, supra note 8; Robert L. Bartley, Andersen: A Pyrrhic Victory, WALL ST. J., June 24, 2002, at A17; Beth A. Wilkinson & Alex Young K. Oh, The
Principles of Federal Prosecution of Business Organizations: A Ten-Year Anniversary Perspective, 27 NYSBA Inside
8 (2009); Blank Rome LLP, Keeping A Watchful Eye: Corporate Deferred Prosecution Agreements and the Selection
of Corporate Monitors, Mondaq Business Briefing (2008), available at: http://www.encyclopedia.com/doc/1G1180924380.html; Crime without Conviction: The Rise of Deferred and Non Prosecution Agreements, Corporate Crime
Reporter (December 28, 2005), available at: http://www.corporatecrimereporter.com/deferredreport.htm.
49
See Thompson, Larry D., Deputy Attorney General, Memorandum for Heads of Department Components United States Attorneys: Principles of Federal Prosecution of Business Organizations (January 20, 2003).
50
See Id.; Greenblum, supra note 10, at 1874-5.
51
See Thompson, supra note 34, at §VI.A and B.
52
Figure 1 is adapted from Gibson Dunn, 2010 Year-End Update on Corporate Deferred Prosecution and NonProsecution
Agreement
(January
4,
2011),
at
2,
available
at
http://www.gibsondunn.com/publications/Documents/2010Year-Epdatepdf
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Following the Thompson Memo, the use of DPAs substantially expanded.53 This expansion has three key dimensions. First, DPAs have risen in number. As presented in
Figure 1, only a handful of DPAs were entered into between 2000 and 2002. This number
consistently increased in the following years, peaking at 41 agreements in 2007. A drop
in the number of DPAs appeared in 2008-2009, in which 19 and 21 DPAs were entered
into correspondingly. However, in 2010 the number of DPAs climbed to 32 agreements,
the second-highest number in the short history of DPAs. Furthermore, 2011 is on track to
have a comparable amount of DPAs as 2010, with 17 agreements reached so far in the
first half of 2011.54 Overall, DPAs have continued gaining significance in the past decade
and have become an important instrument used to combat major corporate crimes.55
Second, the spectrum in which DPAs have been used has expanded to include a wide
range of legal areas, including healthcare, Foreign Corrupt Practices Act (FCPA), tax,
accounting irregularities, and False Claims Act.56 And, third, the DOJ is no longer the
only enforcement authority that uses DPAs. In 2010 the U.S. Securities and Exchange
Commission (SEC) officially recognized DPAs as a valid enforcement practice through
53
The factors established by the Holder and Thompson Memoranda were highlighted once again in 2006 in a
Memorandum issued by the Deputy Attorney General, Paul McNulty (“McNulty Memo”). See McNulty, Paul, Deputy
Attorney General, Memorandum for Heads of Department Components United States Attorneys: Principles of Federal
Prosecution of Business Organizations (December 12, 2006). The McNulty Memo repeats the consideration of the
Holder / Thompson factors and adds new restrictions regarding prosecutors’ powers to require privileged information
from companies.
54
Slightly different numbers are reported by United States Government Accountability Office (GAO), Corporate
Crime: Preliminary Observations on DOJ’s use and Oversight of Deferred Prosecution and Non-Prosecution Agreements (Statement of Eileen R. Larence, Director Homeland Security and Justice) (June 25, 2009), at 1, according to
which the DOJ has entered into 3 agreements in 2002, and 41 agreements in 2007.
55
See Greenblum, supra note 10, at 1875 (: “since the dissemination of Thompson [Memorandum], no corporation has been charged in a major corporate fraud investigation outside a deferred agreement.”) Such agreements involve
a wide spectrum of corporations, including American Express Bank International (a former subsidiary of American
Express Company), Banco Popular, PNC, Merrill Lynch, Boeing, Bristol-Myers Squibb, British Petroleum, Chevron,
Pfizer, Aktiebolaget (AB) Volvo, Wellcare Health Plans, UBS AG, KPMG, WorldCom, Credit Suisse First Boston
(CSFB), AOL, Deutsche Bank, and Shell Nigeria.ABN Amro Bank entered into 3 agreements in 2002, and 41 agreements in 2007.
56
See Khanna & Dickinson, supra note 14, at 719-201; Vikramaditya S. Khanna, Reforming the Corporate
Monitor? in Prosecutors in the Board Room: Using Criminal Law to Regulate Corporate Conduct (Anthony S. Barkow
& Rachel E. Barkow eds., forthcoming); Boozang & Handler-Hutchinson, supra note 10, at 89; Gibson Dunn, supra
note 11; Gibson Dunn, supra note 12; Gibson Dunn, supra note 9.
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the promulgation of the new “Cooperation Initiative,” which recognizes a set of enforcement instruments, including DPAs that may be used by the SEC to encourage greater cooperation by individuals and companies in SEC investigations.57 Accordingly, on May
17, 2011 the SEC entered into the first DPA with Tenaris S.A. that was accused with violations of the FCPA.58 Altogether, as a result of their gradual recognition as a legitimate
enforcement practice, DPAs have become an important tool that expands the prosecutorial toolkit and provides an alternative means of controlling corporate misconduct.
c. Corporate Monitors
An interesting enforcement mechanism that has been adopted in many DPAs includes
the appointment of independent corporate monitors to monitor corporate compliance with
the terms of DPAs entered into by incumbent corporations. Third-party monitors have
been used in different enforcement contexts even before their embracement in DPAs. In
fact, the roots of third-party monitors can be traced back to the “Special Masters” appointed by the English Chancery in the early sixteenth century.59 A more recent form of
corporate monitors was used in the U.S. during the 1980s as a result of the Racketeer Influenced and Corrupt Organizations (RICO) Act.60 Civil actions under the RICO Act resulted in the appointment of court-appointed monitors.61 The use of corporate monitors
has extended gradually through the 1990s.62 In the recent decade, the use of corporate
monitors was recognized by the DOJ as valuable in ensuring the optimal functioning of
internal corporate governance mechanisms, especially when limited resources or expertise hamper direct supervision by the DOJ.63
The use of corporate monitors in DPAs, including their selection and the determination of roles and responsibilities, was subject to prosecutors’ discretion.64 Throughout the
last decade, corporate monitors have become a standard feature in many DPAs.65 After
57
See
the
SEC
announcement
of
the
‘Cooperation
Initiative,’available
at
http://sec.gov/spotlight/enfcoopinitiative.shtml. See also Gibson Dunn, supra note 37, at 7; Aguilar, supra note 40.
58
See United States Attorney's Office, The Securities and Exchange Commission Today Entered into a Deferred
Prosecution Agreement (DPA) with Tenaris S.A. in its First-Ever use of the Approach to Facilitate and Reward Cooperation in SEC Investigations. (May 17, 2011); available at http://www.sec.gov/news/press/2011/2011-112.htm.
59
See Khanna and Dickinson, supra note 14, at 1715; Khanna, supra note 51, at 226-248.
60
The RICO Act is a U.S. Federal law that was enacted by section 901(a) of the Organized Crime Control Act of
1970, Pub. L. No. 91-452, 84 Stat. 922 (15 October 1970), codified as Chapter 96 of Title 18 of the United States Code,
18 U.S.C. § 1961 through 18 U.S.C. § 1968. This act aimed at fighting the Mafia by extending criminal penalties and a
civil cause of actions for actions carries out as part of an ongoing criminal organization.
61
See Khanna and Dickinson, supra note 14, at 1716-7.
62
Among these cases, corporate monitors were included in the agreements achieved in the Prudential Securities
and Cooper & Lybrand cases discussed above, see the main text related to supra notes 32-42. For a historical overview
of corporate monitors, see Id., pp. 1715-20.
63
See United States Government Accountability Office (GAO), Corporate Crime: Preliminary Observations on
DOJ’s use and Oversight of Deferred Prosecution and Non-Prosecution Agreements (Statement of Eileen R. Larence,
Director Homeland Security and Justice), p. 19 (“When deciding whether a monitor was needed to help oversee the
development or operations of a company’s compliance program, DOJ considered factors such as the availability of
DOJ resources for this oversight, the level of expertise among DOJ prosecutors to monitor compliance in more technical or complex areas, and existing regulatory oversight.”)
64
See e.g. Wilkinson and Oh, The Principles of Federal Prosecution of Business Organizations: A Ten-Year Anniversary Perspective, p. 9; Spivack and Raman, Regulating the 'New Regulators': Current Trends in Deferred Prosecution Agreements, p. 162.
65
For an overview of various cases in which the appointment of corporate monitors was required by DPAs and
NPAs see Gibson Dunn, supra note 14; Robinson, Urofsky and Pantel, supra note 9, at 333-5; Gibson Dunn, supra
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obtaining a clear indication of wrongdoing, prosecutors require corporations to hire corporate monitors as part of their DPAs.66 Although the appointment of corporate monitors
stems from an agreement between the corporation and the prosecutor, corporations agree
to the appointment of corporate monitors only to avoid indictment consequences.67 According to this approach, if the corporation had a genuine and comprehensive compliance
management system in place, corporate monitors would not be required.68 Hence, from
the government’s perspective, the appointment of corporate monitors substitutes complex
and costly prosecution proceedings, and may achieve future compliance without using
confrontational measures that could achieve undesired ends.69
What are the roles and responsibilities of corporate monitors under DPAs?
Generally speaking, corporate monitors, who are paid by the appointing corporation70 are appointed by corporations to oversee the internal compliance management systems of corporations; to establish new compliance management systems––when such systems do not exist or were proven to be poorly administered—to review the effectiveness
of corporate internal controls; and to disrupt misconduct while ensuring that the conditions of the DPAs are fulfilled.71 The monitor’s specific powers are determined and specified in each DPA, and differ from one case to another, ranging from merely advisory
powers to significantly more intrusive ones––including restructuring corporate internal
processes and reporting any deviation from the desirable corporate behavior, both to the
corporation and to the court.72 For instance, in the case of AOL, who faced criminal allegations regarding securities fraud perpetrated by some, specific employees, the 2004
DPA specified limited reviewing powers of the corporate monitor.73 Similarly, in the casnote 15.
66

See Khanna and Dickinson, supra note 14, at 1714, 1727.
See Id.
68
See Christopher M. Matthews, Fraud Chief: Effective Compliance Programs can Prevent Monitors, Main Justice: Politics, Policy and the Law (2010), available at http://www.mainjustice.com/2010/05/24/fraud-section-chiefeffective-compliance-programs-can-prevent-monitors/ (quoting the Criminal Fraud Section Chief, Denis McInerney:
“If you have already established an excellent compliance program, then it will be less likely that we’ll install a compliance monitor, which can come at some cost to the company.”). See also Christopher M. Matthews, Grindler Touts
Importance of Compliance, but Doubts Linger, Main Justice: Politics, Policy and the Law (2010), available at
http://www.mainjustice.com/2010/05/25/grindler-touts-importance-of-compliance-but-doubts-linger/.
69
See Khanna, supra note 51 at 226-248; Khanna and Dickinson, supra note 14, at 1721; Greenblum, What
Happens to a Prosecution Deferred? Judicial Oversight of Corporate Deferred Prosecution Agreements, 1863-1904.
70
See Khanna and Dickinson, supra note 14, at 1723. Mostly, corporations have to bear the cost of corporate
monitors in addition to the monetary payment agreed upon between the parties. An exceptional DPA, in that respect, is
Sirchie Acquisition Company, LLC’s, entered into in February 2010, according to which Sirchie was allowed to partially offset the cost of its corporate monitor against the fine imposed under the DPAs. See Gibson Dunn, 2010 MidYear Update on Corporate Deferred Prosecution and Non-Prosecution Agreements [August 5, 2010].
71
See United States Government Accountability Office (GAO), Corporate Crime: Preliminary Observations on
DOJ’s use and Oversight of Deferred Prosecution and Non-Prosecution Agreements (Statement of Eileen R. Larence,
Director Homeland Security and Justice), p. 19.
72
See Khanna and Dickinson, supra note 14, at 1724-6; Blank Rome LLP, Keeping A Watchful Eye: Corporate
Deferred Prosecution Agreements and the Selection of Corporate Monitors.
73
See Deferred Prosecution Agreement at §13, United States v. America Online, Inc., No. 1:04 M 1133 (S.D.Va
2004), available at: http://www.corporatecrimereporter.com/documents/aol.pdf (“[...] The Monitor will undertake a
special review of: the effectiveness of AOL's internal control measures related to its accounting for advertising and
related transactions; the training related to these internal control measures; AOL's deal sign-off and approval procedures; and AOL' s corporate code of conduct. AOL agrees to cooperate with the Independent Monitor.”) (emphasis
67
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es of InVision, Monsanto, and Titan, all of which were related to violations of the Foreign Corrupt Practices Act (FCPA), the corporate monitors were entrusted to “evaluate
the effectiveness” of the companies’ FCPA compliance management systems.74 Conversely, in other cases, the powers of the corporate monitor expand beyond review and
evaluation. In the Micrus case, for instance, which also involved FCPA violations, the
DPA stated that “[d]uring the monitor's term, no amendments or changes will be made to
the policies and procedures without the prior approval of the monitor.”75 Similarly, in the
KPMG case, which involved allegations of designing fraudulent tax shelters, the appointed corporate monitor was empowered with wide review and monitoring powers, not
only concerning the compliance management system, but also concerning the “implementation and execution of personnel decisions regarding individuals who engage in or
were responsible [. . .] for the illegal conduct described in the information and may require any personnel action, including termination, regarding any such individuals.”76 Additionally, in this case, the corporate monitor was required to actively investigate and report any potential misconduct flags to the corporate compliance officer, and to recommend actions needed to secure compliance.77 In other cases, such as CIBC, Micrus and
InVision, the corporate monitors were required to file periodic reports to the agencies
concerning the corporate compliance with the agreement, and to provide the agencies
with any additional information about the corporations, as requested by the agencies.78 In
some cases, corporate monitors are extremely powerful and involved in all critical corporate decisions.79 For instance, in the Bristol-Myers Squibb case, the board removed the
CEO and the general counsel of the corporation based on the corporate monitor’s recommendation.80
How are corporate monitors selected?
The corporation, with varying levels of prosecutorial involvement, typically selects
corporate monitors.81 In some cases, such as in Monsanto and Mircus, the agreements
allow the corporations to choose corporate monitors that are “acceptable” to the prosecution.82 In other cases, such as in CIBC, the prosecution itself selects the monitor for the
added).

74

See Robinson, supra note 9, at 333.
See Non Prosecution Agreement at §D.11, between United States and Micrus S.A., Feb. 28, 2005,z available at
http://www.justice.gov/criminal/fraud/fcpa/cases/micrus-corp/02-28-05micrus-agree.pdf
76
See Deferred Prosecution Agreement at §18, United States v. KPMG (August 26, 2005),. available at:
http://www.justice.gov/usao/nys/pressreleases/August05/kpmgdpagmt.pdf.
77
See Id.
78
See Robinson, supra note 9, at 333.
79
See also, Jennifer O'Hare, The Use of the Corporate Monitor in SEC Enforcement Actions, 1 BROOK. J. OF
CORP., FIN. AND COM. LAW 89 (2006), describing WorldCom’s corporate monitor as the most powerful person in
WorldCom, who was involved in every important corporate decision.
80
See Deferred Prosecution Agreement with Bristol-Myers Squibb, June 13, 2005, available at
http://www.justice.gov/usao/nj/press/files/pdffiles/deferredpros.pdf. See also Resnik, supra note 11.
81
See United States Government Accountability Office (GAO), Corporate Crime: Preliminary Observations on
DOJ’s use and Oversight of Deferred Prosecution and Non-Prosecution Agreements (Statement of Eileen R. Larence,
Director Homeland Security and Justice), pp. 2, 23-7 (“For the DPAs and NPAs GAO reviewed, even though DOJ was
not a party to the contracts between companies and monitors, DOJ typically dselected the monitor, and its decisions
were generally made collaboratively among DOJ and company officials.”) See also Blank Rome LLP, Keeping A
Watchful Eye: Corporate Deferred Prosecution Agreements and the Selection of Corporate Monitors.
82
See Deferred Prosecution Agreement at §9, United States v. Monsanto Company (January 6, 2005), available
at: http://www.corporatecrimereporter.com/documents/monsantoagreement.pdf; See also Non Prosecution Agreement
at §D.11 between United States and Micrus S.A. (February 28, 2005), supra note 75.
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corporation.83 In most cases, however, corporate monitors are selected from a small
group of former enforcement officials, including former judges, prosecutors and regulatory officers that are perceived as trustworthy by all the parties to the DPA.84 Until recently, corporate monitors were not required to meet any level of qualification or special expertise in the relevant regulatory field.85 The following discussion illustrates how the selection and nomination process of corporate monitors has been greatly criticized by the
general public and scholarly literature.
III. POLICY EVALUATION
a. The Promises of DPAs in times of Economic Meltdown
Two unique virtues make DPAs an invaluable alternative to the traditional criminal
proceedings against business corporations, particularly in times of economic meltdown.
First and foremost, as implied earlier, DPAs allow for the mitigation of collateral consequences often associated with criminal indictment. As such, using DPAs as an alternative
to traditional corporate prosecution coincides with economic recovery goals. More particularly, criminal indictment of business corporations commonly produces poor publicity
that may generate moral obloquy and social disgrace; thereby discouraging potential consumers, trading partners, and investors from entering into any business contact with the
convicted corporation.86 Furthermore, if indicted, companies may face fundamental instability that results in a loss of market share, reputation harm, and a reduction of stock
value.87 In extreme cases, an indictment may also lead the entire corporation to collapse,
leaving its investors, creditors, and former employees to bear the losses. Of course, these
concerns are amplified in times of economic meltdown, when corporations face severe
financial challenges.
The Arthur Andersen case, briefly mentioned above, is a striking example of the se83

See Robinson, Urofsky and Pantel, supra note 9, at 332; Gibson Dunn, supra note 14.
See Khanna and Dickinson, supra note 14, at 1722; O'Hare, The use of the Corporate Monitor in SEC Enforcement Actions, p. 108. See also United States Government Accountability Office (GAO), Corporate Crime: Preliminary Observations on DOJ’s use and Oversight of Deferred Prosecution and Non-Prosecution Agreements (Statement of Eileen R. Larence, Director Homeland Security and Justice), p. 2: (“Monitor candidates were typically identified through DOJ or company officials’ personal knowledge or recommendations from colleagues and associates.”) See
also, Blank Rome LLP, Keeping A Watchful Eye: Corporate Deferred Prosecution Agreements and the Selection of
Corporate Monitors.
85
See Khanna, supra note 51, at 226-248.
86
See John T. Scholz, Voluntary Compliance and Regulatory Enforcement, LAW & POL'Y 6(4) (1984), p. 396;
Kazumasu Aoki, Lee Axelrad and Robert A. Kagan, "Industrial Effluent Control in the United States and Japan," in
Regulatory Encounters, Robert A. Kagan and Lee Axelrad eds. (Berkeley, Los Angeles, London: University of California Press, 2000), pp. 81-2.
87
See F. Joseph Warin and Andrew S. Boutros, Deferred Prosecution Agreements: A View from the Trenches
and a Proposal for Reform, VA. L. REV. 93 (2007), p. 129. See also Robinson, Urofsky and Pantel, supra note 9, at 327,
and Gibson Dunn, supra note 14 (“[the] consequences [of criminal conviction] can be especially harsh for corporations
that operate in highly regulated industries. For example, a conviction for certain violations could result in a corporation
losing its broker-dealer license, banking license, charter, or deposit insurance; being stripped of eligibility to be a government contractor; or being prohibited from participation in government healthcare programs.”)
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vere collateral impacts that criminal indictment may have, and therefore it is worth a detailed reminder.88 In 2002, Arthur Andersen L.L.P., one of the largest and the most successful consulting firms in the world, was criminally convicted by the United States District Court for the Southern District of Texas for violations pertaining to its failure to fulfill professional responsibilities in auditing Enron’s financial statements.89 Prior to its
conviction, Arthur Andersen L.L.P. had flourished, with annual revenue of more than
$9.3 billion, and more than 85,000 employees across the world (compared to Enron, with
20,000 employees).90 This reality changed dramatically after Andersen’s conviction. Given its conviction—and while the appeal was still pending—Arthur Andersen was required to surrender its Certified Public Accountants (CPA) license.91 As a result, the firm
gradually lost most of its clients.92 Although in 2005, the Arthur Andersen verdict was
unanimously overturned by the U.S. Supreme Court, the damage to the firm was irreversible–– the partnership entirely lost its reputation and clients, all 28,000 U.S.-based employees lost their jobs, most non-U.S. practices were taken over by local firms, and the
remaining assets of the partnership were divided.93 Arthur Andersen L.L.P. simply vanished into thin air, and has not returned to operate in the market ever since.94
In contrast to traditional criminal procedures, DPAs allow enforcement authorities to
attain deterrence goals through an alternative arrangement that is based on a cooperative
resolution of past violations, rather than through a confrontational legal process. It provides corporations with an incentive to comply with the law, as well as to be proactive in
ensuring compliance by their employees to avoid sanctions. In that respect, it is important
to bear in mind that under U.S. federal law, corporations are held liable for crimes committed by their employees within the scope of employment, even if the crimes committed
were against corporate policy and/or direct orders.95 Under such a liability scheme, cor88

See supra note 10 and the related main text.
United States v. Arthur Andersen LLP, CRH 02-121 (S.D. Tex. Mar. 7, 2002) (Indictment).
90
See John C. Jr Coffee, Gatekeepers: The Professions and Corporate Governance (New-York, USA: Oxford
University Press, 2006), p. 18.
91
See Gary M. Cunningham and Jean E. Harris, Enron and Arthur Andersen: The Case of the Crooked E and the
Fallen A, GLOBAL PERSPECTIVES ON ACCOUNTING EDUCATION 3, 27-48 (2006).
92
See Greenblum, What Happens to a Prosecution Deferred? Judicial Oversight of Corporate Deferred Prosecution Agreements, p. 1888.
93
See Kurt Eichenwald, Andersen Guilty in Efforts to Block Inquiry on Enron, N.Y. TIMES (June 16, 2002), reporting that soon after the conviction, “Andersen informed the government that it would cease auditing public companies as soon as the end of August, effectively ending the life of the 89-year-old firm.” See also Bartley, Andersen: A
Pyrrhic Victory, A17, referring to Rusty Hardin, Andersen's trial counsel, after the indictment saying that Andersen
would definitely file an appeal but that, although a successful appeal would remove a black mark from Andersen's
reputation, it would have no meaningful effect on the firm, because the firm was closing its doors. See also Wilkinson
and Oh, The Principles of Federal Prosecution of Business Organizations: A Ten-Year Anniversary Perspective, p. 9.
94
See e.g., Gibson Dunn, supra note 14; Greenblum, What Happens to a Prosecution Deferred? Judicial Oversight of Corporate Deferred Prosecution Agreements, p. 1875; Howard H. Chang and David S. Evans, Post-Enron
Responses to Possible Corporate Crime Have Created Climate of Fear, ALLBUSINESS (December 22, 2007). See also
Linda Greenhouse, "Justices Reject Auditor Verdict in Enron Scandal," N.Y. TIMES, June 1, 2005.
95
Corporate vicarious liability is imposed on corporations for crimes committed by their employees within the
scope of their employment, and at least in part with the motive of benefiting the corporation. For a general discussion
of the existing framework of criminal corporate liability, see also Reinier Kraakman, Vicarious and Corporate Liability,
in Tort Law and Economics, Michael Faure ed., 2nd. ed. (UK & U.S.A.: Edward Elgar, 2009), 669-681; Andrew
Weissmann and David Newman, Rethinking Criminal Corporate Liability, INDIANA L. J. (Bloomington) 82 (2007), p.
412, 422; Vikramaditya S. Khanna, Corporate Liability Standards: When should Corporations be Held Criminally
Liable? AM. CRIM. L. REV. 37 (2002), 1239; Roland Hefendehl, Corporate Criminal Liability: Model Penal Code Section 2.07 and the Development in Western Legal Systems, BUFFALO CRIM. L. REV. 4 (2000), 283-300; Kevin B. Huff,
The Role of Corporate Compliance Programs in Determining Corporate Criminal Liability: A Suggested Approach,
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porations may become involved in criminal investigations for accidental, inadvertent violations.96 Given this expansive exposure to liability, it is invaluable that DPAs allow
corporations to take the required actions to improve their corporate governance scheme,
enhance internal monitoring and control —all without suffering from the rigorous consequences of an indictment. Those corporations that cooperate with the prosecution and
meet their obligations, as per their DPA, are able to escape the painful consequences of
criminal litigation and conviction. By contrast, recalcitrant corporations that enter into a
DPA insincerely are brought to court to face the full rigor of criminal law. In actuality,
most DPAs entered into in the last decade were respected and followed by the corporations and required no further criminal proceedings.97 Altogether, DPAs may substantially
alleviate collateral effects that may otherwise be suffered by investors, creditors, and employees.
Another virtue of DPAs that is invaluable in times of economic meltdown is the public cost-savings that results from pursuing a DPA rather than formal criminal proceedings. Criminal proceedings involve enormous public costs. The most obvious are the direct costs of prosecution agencies, administrative costs of the court system, and the costs
involved in holding a trial—including evidence collection, expert opinions, and witness
testimony.98 In addition, criminal proceedings may involve indirect costs, such as alienation costs99 and error costs.100 The criminal system’s inherent costs are particularly burCOLUMBIA L. REV. 96 (1996), 1252-1298; Charles J. Walsh and Alissa Pyrich, Corporate Compliance Programs as a
Defense to Criminal Liability: Can a Corporation Save its Soul? RUTGERS L. REV. 47 (1995), 605-689; Eric Colvin,
Corporate Personality and Criminal Liability, CRIM. L. FORUM 6(1) (1995), 1-44; William S. Laufer, Corporate Bodies
and Guilty Minds: The Failure of Corporate Criminal Liability (Chicago an London: The University of Chicago Press,
1994), 647; Philip A. Lacovara and David P. Nicoli, Vicarious Criminal Liability of Organizations: RICO as an Example of a Flawed Principle in Practice, ST. JOHN'S L. REV. 64 (1989), 725-778. This liability framework has been
adopted by several U.S. state laws. See for instance, Christopher R. Green, Punishing Corporations: The Food-Chain
Schizophrenia in Punitive Damages and Criminal Law, NEB. L. REV. 87 (2008), 197-269; Weissmann and Newman,
Rethinking Criminal Corporate Liability, p. 423, f.n. 39 and the related text.
96
See e.g., New York Central & Hudson River Railroad v. United States, 212 U.S. 481 (1909); United states
v. American Radiator & Standard Sanitary Corp., 433 F.2d 174, (3d Cir. 1970), p. 204-205; Standard Oil Co. v. United
States, 307 F.2d 120, 127-8 (5th Cir. 1962); United States v. Armour & Co.,, 168 F.2d 342, (3d Cir. 1947), pp. 343344; Egan v. United States, 137 F.2d 369 (8th Cir. 1943).
97
Notable exceptions are, first, the case of FirstEnergy Corp., which reached a DPA to defer charges for misrepresentations to the Nuclear Regulatory Commission. The DOJ perceived that an insurance claim brought by FirstEnergy violated the DPA. However, the DOJ eventually took no real action because FirstEnergy dropped the claim. In
the Aibel Group case, by contrast, the DOJ decided to revoke the DPA it entered to in 2007 with Aibel after it found
that Aibel did not follow its commitments. Aibel agreed to a guilty plea and reached a new agreement which resembled
the DPA, except for the requirement to employ an external corporate monitor. See Gibson Dunn, 2008 Year-End Update, supra note 14.
98
See for instance, Anthony Ogus and Carolyn Abbot, "Pollution and Penalties," in An Introduction to the Law
and Economics of Environmental Policy: Issues in Institutional Design, Book Series: Research in Law and Economics,
Timothy Swanson ed., Vol. 20 (UK: Emerald Group Publishing Limited, 2002), p. 505; and John T. Scholz, Cooperation, Deterrence, and the Ecology of Regulatory Enforcement, LAW AND SOC'Y REV. 18 (1984), p. 207.
99
Given the cat-and-mouse type of game endorsed by criminal charges, violators may find it worthwhile to
commit the violation (and gain the benefits associated with it), while bearing additional expenditures to cover tracks,
and by doing so, reduce the expected sanction. See Arun S. Malik, Avoidance, Screening and Optimum Enforcement,
RAND J. OF ECON. 21(3) (1990), 341-353; Anthony G. Heyes, Making Things Stick: Enforcement and Compliance,
OXFORD REV. OF ECON. POL'Y 14 (1998), p. 18; Robert Innes, Violator Avoidance Activities and Self-Reporting in Optimal Law Enforcement, J.L. ECON. AND ORG. 17(1) (2001), 239-256. See also Scholz, Cooperation, Deterrence, and
the Ecology of Regulatory Enforcement, p. 207, according to which a harsh enforcement style which leads to confronta-
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densome at times when not only corporate America, but also enforcement authorities face
severe budget cuts. The use of DPAs as an alternative for criminal proceedings may mitigate—and even eliminate—many of these enforcement costs.
b. The Pitfalls of Existing DPAs Policies
Despite their promises, DPAs have been subject to a growing criticism in scholarly literature. One central line of criticism, for instance, addresses the lack of DOJ guidance.101
Until 2008, the DOJ issued no specific instructions as to the use of DPAs. Therefore, individual prosecutors held wide discretion in entering into such agreements.102 Apparently,
as shown by the GAO Report of 2009, the wide prosecutorial discretion led to an inconsistent use of DPAs, in which different U.S. attorneys as well as different sections within
the DOJ varied substantially in the terms of these agreements.103 A recent example is presented by the Tenaris S.A. case, in which the corporation entered into a DPA with the
SEC and into an NPA with the DOJ, based on the same facts.104 No particular reason has
been brought by either authority to explain the inconsistency regarding the use of a DPA
by one authority and an NPA by the other. Obviously, such inconsistency in the application of DPAs may present a major risk of arbitrariness and inequality, and makes it difficult for corporations to map themselves out a path to follow in case of a governmental
tions might motivate corporations to evade because by doing so they minimize their regulatory costs; and Pinaki Bose,
Regulatory Errors, Optimal Fines and the Level of Compliance, J. OF PUB. ECON. 56(3) (1995), 475-484, which develops a model, according to which high penalties can lead to the regulators’ efforts to obstruct the enforcement process,
including greater incentives to challenge the regulatory sanction in court.
100
Beside the direct institutional and procedural costs, prosecution and sanctioning may involve error costs of
both types; prosecuting or convicting an innocent person (type I error) or discharging a culpable one (type II error).
Although procedural laws often employ various measures to reduce the probability of errors (such as standards of proof
and evidence admissibility rules), error costs are unavoidable by-products of prosecutors' and courts' decisions. See
Heyes, Making Things Stick: Enforcement and Compliance, p. 55; Mitchell A. Polinsky and Steven Shavell, The Economic Theory of Public Enforcement of Law, J. OF ECON. LIT., AM. ECON. ASS'N 38(1) (2000), p. 23.
101
See for instance, Wilkinson and Oh, The Principles of Federal Prosecution of Business Organizations: A TenYear Anniversary Perspective, p. 9; Warin and Boutros, Deferred Prosecution Agreements: A View from the Trenches
and a Proposal for Reform, 121-134; Spivack and Raman, Regulating the 'New Regulators': Current Trends in Deferred Prosecution Agreements, p. 162.
102
See for instance, Greenblum, What Happens to a Prosecution Deferred? Judicial Oversight of Corporate Deferred Prosecution Agreements, 1863-1904; Gibson Dunn, 2008 Year-End Update, supra note 14; Gibson Dunn, 2009
Mid-Year Update, supra note 15. See also Warin and Schwartz, Deferred Prosecution: The Need for Specialized
Guidelines for Corporate Defendants, 121-134, who underscore the need for guidance with respect to DPAs and NPAs
in the corporate context. See also Greg Burns, "Corporations Avoid Criminal Cases," CHI. TRIB. (March 20, 2005)
(“Other critics say that putting off a corporate prosecution can be appropriate, but they worry the guidelines are too
loose, and judicial oversight too limited.”) Burns also quotes Prof. John C. Coffee Jr., as saying "This is a major and
largely unrecognized gear shift in the law since Arthur Andersen […] It's probably a sensible thing to do, but it is too
unstructured."
103
See United States Government Accountability Office (GAO), Corporate Crime: Preliminary Observations on
DOJ’s use and Oversight of Deferred Prosecution and Non-Prosecution Agreements (Statement of Eileen R. Larence,
Director Homeland Security and Justice), p. 2 (“prosecutors differed in their willingness to use DPAs or NPAs. In
addition, prosecutors’ varying perceptions of what constitutes a DPA or NPA has led to inconsistencies in how the
agreements are labeled.”) See also Warin and Boutros, Deferred Prosecution Agreements: A View from the Trenches
and a Proposal for Reform, p. 125, 132, who compare the DPAs reached in Shell and Bristol Mayers-Squibb cases, and
conclude that the appropriate guidance must be provided to prevent future inconsistencies in designing DPAs/NPAs.
104
For the press release by the SEC see Supra note 58. For the press release by the DOJ see Department of Justice, Tenaris S.A. Agrees to Pay $3.5 Million Criminal Penalty to Resolve Violations of the Foreign Corrupt Practices
Act (May 17, 2011); available at: http://www.justice.gov/printf/PrintOut2.jsp.
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investigation.105
Another major criticism brought forth by the scholarly literature is the overreach of
prosecutorial discretion embedded in DPAs.106 Similarly to other plea agreements, DPAs
are usually not a product of true negotiation between equally powered parties. In fact,
given the substantial adverse impact that criminal proceeding may have on corporate reputation, corporations that are offered a DPA are de facto compelled to accept the conditions set forth by the prosecution.107 Such powers may first and foremost raise a concern
of over-expansion of DPAs even in cases that would not have triggered prosecution in the
past.108 Furthermore, given their wide discretion, prosecutors are using DPAs to induce
corporations to undertake dramatic structural reforms without being subject to adequate
judicial supervision.109 In the same vein, commentators have pointed to the professional
judgments involved in an efficient design of corporate compliance programs and suggested that prosecutors, who often lack the required expertise, should not impose any
such structural reforms.110 Instead, a civil regulatory authority that is more likely to have
expertise should create reformation.111 Others have suggested restricting the discretion of
individual prosecutors by requiring them to receive the permission of the Deputy Attor105
See Gibson Dunn, 2008 Year-End Update supra note 14 (“[…] absent consistent and uniform guidance, a corporation has no way of measuring the consequences of coming forward and self-reporting potential criminal activity.”) For suggested guidelines, see Warin and Boutros, Deferred Prosecution Agreements: A View from the Trenches
and a Proposal for Reform, 121-134; Spivack and Raman, Regulating the 'New Regulators': Current Trends in Deferred Prosecution Agreements, 159-194.
106
See e.g., Brandon L. Garrett, Structural Reform Prosecution, VA. L. REV. 93 (2007), 853-957; Erik Paulsen,
Imposing Limits on Prosecutorial Discretion in Corporate Prosecution Agreements, N.Y.U. L. REV. (1950) 82 (2007),
1434; Warin and Boutros, Deferred Prosecution Agreements: A View from the Trenches and a Proposal for Reform,
121-134; John C. Jr Coffee, Deferred Prosecution: Has it Gone Too Far? THE NAT. L.J. (July 25, 2005), 13.
107
See Greenblum, What Happens to a Prosecution Deferred? Judicial Oversight of Corporate Deferred Prosecution Agreements, p. 1885: (“[t]he offender can choose either to agree to the terms of deferral as defined by the prosecutor, or to reject the deferral and face the adverse publicity of a trial and the potential collateral consequences of a
felony conviction. The corporation offender’s unique vulnerability to adverse publicity and collateral consequences sets
the stage for a deferral negotiation that ‘stack[s] the deck against the defendant’ and calls into question whether the
choice to enter into deferral is really a choice at all.”) [References omitted – S.O.]. See also Weissmann and Newman,
Rethinking Criminal Corporate Liability, p. 414 (“In the post-Enron world, it is the rare corporation that will risk indictment by the Department of Justice (DOJ), let alone a trial. The financial risks are simply too great. Knowing this,
the government has virtually unfettered discretion to exact a deferred prosecution agreement from a corporation that
mandates fines and internal reforms.”)
108
See Gibson Dunn, 2009 Mid-Year Update, supra note 15 (“in the past, the DOJ often declined to prosecute
cases in which the allegations involved low-level misconduct or there was a lack of sufficient evidence. However, the
increased use of DPAs and NPAs raises a question of whether this new prosecutorial tool may be encouraging the government to seek agreements with corporations in instances that previously resulted in declinations.”) See also, Weissmann and Newman, Rethinking Criminal Corporate Liability, p. 414 (“Contrary to the system of checks and balances
that pervades our legal system, including the criminal law with respect to individuals, no systemic checks effectively
restrict the government’s power to go after blameless corporations.”)
109
See Greenblum, What Happens to a Prosecution Deferred? Judicial Oversight of Corporate Deferred Prosecution Agreements, p. 1895. See also Gibson Dunn, 2009 Year-End Update, supra note 12, reporting that most recent
DPAs/NPAs include a provision that grants the DOJ “sole discretion to determine whether the agreement has been
breached by the company.”
110
See Jennifer Arlen, "Removing Prosecutors from the Boardroom: Limiting Prosecutorial Discretion to Impose
Structural Reforms," in Prosecutors in the Board Room: Using Criminal Law to Regulate Corporate Conduct, Anthony
S. Barkow and Rachel E. Barkow eds. (New-York: New York University Press, 2011), 62-86.
111
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ney General before entering into any DPA.112 An alternative proposal encourages greater
involvement of the judicial system in interpreting and applying the terms of DPAs.113
On top of that, scholars addressed the risk that corporate monitors’ powers expand
beyond the original authority DPAs intended to grant.114 One proposal suggests limiting
the use of corporate monitors only to very rare cases.115 A different proposal recommends
that prosecutors and corporations should better specify corporate monitors’ tasks and
powers in the DPA, leaving little discretion for the monitors to determine their own powers.116 A related criticism focuses on the position of corporate monitors as surrogate policeman, acting on behalf of the government.117 As “outsiders,” corporate monitors may
face substantial difficulties in accessing all kinds of internal, informal relevant information.118
Lastly, scholars criticized the selection process of corporate monitors.119 In the absence of specific guidelines, corporate monitors were not subject to qualifications or expertise requirements, and their appointment was widely influenced by the personal discretion of the individual prosecutors in charge.120 Interestingly, such monitors were usually
selected from a small group of former public officials, rather than through any market
mechanism.121 This susceptible aspect of corporate monitors drew the media’s attention
and rendered intensive criticism in 2007, when the New Jersey U.S. Attorney Chris
Christie awarded a $52 million contract to a consulting firm—founded by the former Attorney General John Ashcroft—to serve as a corporate monitor.122 To prevent the tangible risk of abuse of prosecutorial powers, scholars have strongly recommended that the
government appoint corporate monitors through a transparent process, verifying their
background and expertise, and appointing them based on merit.123 In the same vein, scholars have suggested that corporate monitors, who are not selected by shareholders and are
not subject to market forces that could discipline their behavior, should be subject to fiduciary duties to shareholders and thus, be held accountable to them.124
112

See Paulsen, Imposing Limits on Prosecutorial Discretion in Corporate Prosecution Agreements, 1434.
See Greenblum, What Happens to a Prosecution Deferred? Judicial Oversight of Corporate Deferred Prosecution Agreements, p. 1904. The author suggests reducing the risk of an abuse of prosecutorial discretion by increasing
the judicial involvement “not during the negotiation phase of the [agreement], but rather during the implementation of
the [agreement], where dissolution of the agreement can result in prosecution and the stakes are highest.” See also
Warin and Boutros, Deferred Prosecution Agreements: A View from the Trenches and a Proposal for Reform, p. 128
(“The DOJ should surrender to the courts ay the preindictment stage the determination of whether a corporation has
materially breaches the terms of a DPA.”)
114
See e.g., O'Hare, The Use of the Corporate Monitor in SEC Enforcement Actions, 89-118.
115
See Id.
116
See Khanna and Dickinson, supra note 14, at 1737.
117
See Sue Reisinger, Designated Drivers, CORP. COUNS. (October 2004).
118
See Sung H. Kim, Gatekeepers Inside Out, 21 GEO. J. LEGAL ETHICS 448, 460 (2008).
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See e.g., Khanna and Dickinson, supra note 14, at 1719.
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See Id.
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See supra notes 84-70 and the related text.
122
See e.g., Neil Gordon, Checking Up on DPAs, NPAs and Corporate Monitors, Exposing corruption, exploring
solutions: Project on government oversight (June 26, 2009); Eric Lichtblau and Kitty Bennett, "30 Former Officials
Became Corporate Monitors," N.Y. Times, May 23, 2008, .; Christopher M. Matthews, "Compliance Monitors are here
to Stay," Main Justice: Politics, Policy and the Law (April 8, 2010, 2010)
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See Khanna, supra note 51, at 226-248.
124
See O'Hare, The Use of the Corporate Monitor in SEC Enforcement Actions, p. 105, who explains that the
corporate monitors’ primary responsibility is not to benefit shareholders, but rather to further the court order; See also,
Khanna and Dickinson, supra note 14, at 1742, who suggest to establish a fiduciary duty to corporate monitors.
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IV. EMERGING DPAS POLICIES
It seems that the growing criticism of DPAs and of the lack of adequate policies concerning corporate monitors, has caused the use of DPAs to decline in 2008/2009 (See
Figure 1 above).125 Yet, the cumulative experience gained with respect to DPAs, coupled
with the growing criticism of the mechanism, led U.S. policymakers to take initial steps
to regulate the use of DPAs. The first attempts were undertaken in 2008 and 2009,
through several Bills presented before the U.S. Congress.126 These bills were aimed at
requiring the DOJ to promulgate official guidelines with respect to the appointment and
function of corporate monitors. The bills acknowledge the use of DPAs and corporate
monitors, while addressing the criticism raised through several recommendations for
amendments to the prevalent policy.127
Recommendation for Reforms included in the Bills Presented before the U.S. Congress
Clear guidelines – The bills require the Attorney General to issue public written
guidelines for DPAs.128 Such guidelines should cover, inter alia, the criteria under
which it would be appropriate for federal prosecutors to enter into DPAs, the appropriate terms and conditions of DPAs, the circumstances in which corporate
monitors are warranted, and the duties and powers of such monitors.129
A Core of Corporate Monitors – The bills require the Attorney General to create
a publicly available “national list of possible corporate monitors.”130 Such a list
shall include “organizations and individuals who have the expertise and specialized skills necessary to serve as independent monitors.”131
Selection process and compensation of Corporate Monitors - The bills require
125
Gibson Dunn, 2008 Year-End Update, supra note 14, suggests that the ‘downturn’ in the use of DPAs and
NPAs may “reflect the debate surrounding DPAs and cautious approach that the DOJ took in entering into DPAs while
awaiting further legislative and guidance.” See also Corporate Crime Reporter, Crime without Conviction: The Rise of
Deferred and Non Prosecution Agreements.
126
See Accountability in Deferred Prosecution Act of 2008, H.R. 6492, 110th Cong. (2d Sess. 2008), available at:
http://www.govtrack.us/congress/billtext.xpd?bill=h110-6492; To require the Attorney General to issue guidelines
delineating when to enter into deferred prosecution agreements, to require judicial sanction of deferred prosecution
agreements, and to provide for Federal monitors to oversee deferred prosecution agreements, H.R. 5086, 110th Cong.
(2d
Sess,
2008),
available
at:
http://frwebgate.access.gpo.gov/cgibin/getdoc.cgi?dbname=110_cong_bills&docid=f:h5086ih.txt.pdf; and Accountability in Deferred Prosecution Act of
2009, H.R. 1947, 111th Cong. (1st Sess. 2009), available at: http://frwebgate.access.gpo.gov/cgibin/getdoc.cgi?dbname=111_cong_bills&docid=f:h1947ih.txt.pdf (Hereinafter H.R. 1947). This Bill was referred to the
House
subcommittee
Commercial
and
Administrative
Law
on
May
26,
2009
(See
http://www.washingtonwatch.com/bills/show/111_HR_1947.html).
127
All following references to the content of the Bills are brought with respect to the most recent Bill, H.R. 1947,
supra note 126 This bill defines DPA as “an agreement between a Federal prosecutor and an organization to conditionally defer prosecution of that organization in a criminal case in which charges are filed;” an NPA is defined as “an
agreement between a Federal prosecutor and an organization to conditionally decide not to file criminal charges against
the organization;” and an ‘independent monitor’ is defined as “a person or entity outside the Department of Justice that
is selected to oversee the implementation of a deferred prosecution agreement or nonprosecution agreement.”
128
See Sec 4 of the Bill H.R. 1947, supra note 127.
129
See Id.
130
See Sec 5(b) of the Bill H.R. 1947, supra note 127
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the Attorney General to establish rules for the selection of corporate monitors for
DPAs that will ensure the credibility of the selection process, while allowing for
an “open, public, and competitive process for the selection of such monitors.”132
In addition, the Attorney general is required to establish a publicly available fee
schedule for the compensation of independent monitors.133 Furthermore, the bills
seek to ensure the credibility of the corporate monitor selection process by limiting the participation of attorneys involved in the prosecution.134
Judicial Oversight of DPAs – The bills propose a court oversight mechanism for
DPAs.135 DPAs must get court approval before entering into force, and the parties
to the agreement as well as the corporate monitors are required to submit to the
court quarterly reports on the progress made toward the completion of the DPA,
to allow the court to ensure that the implementation or termination of the DPA is
consistent with the interests of justice.136
Due to the growing interest in DPAs and the practical need for official guidelines,
while the bills are pending with the U.S. Congress, the DOJ has promulgated its first official guidance regarding the selection and use of corporate monitors in DPAs on March 7,
2008, in a memorandum by Craig S. Morford, Deputy Attorney General (“Morford
Memo”).137 The Morford Memo covers the following substantial issues regarding the use
of corporate monitors in DPAs:
When Corporate Monitors Should be Used – The Morford Memo strives to ensure an efficient use of corporate monitors in DPAs. Therefore, it explicitly states
that monitors should be used only when appropriate given the specific circumstances at hand.138 The Memo sets forth a “cost-benefit” criterion for the use of
corporate monitors; that is, before requiring the appointment of a corporate monitor, the prosecutor is required to consider the “potential benefits that employing a
monitor may have for the corporation and the public’ against ‘the cost of a monitor and its impact on the operations of a corporation.”139 The Memo provides
specific examples for such circumstances: (a) where a company does not have an
effective internal compliance program, or (b) when the company needs to establish necessary internal controls.140
Criteria for Selecting a Monitor – To ensure that appointed corporate monitors
possess the required expertise and qualifications, the Morford Memo sets forth
the criteria for the appointment of corporate monitors. The criteria requires the
monitor, first and foremost, to be “a highly qualified and respected person or entity based on suitability for the assignment and all of the circumstances.”141 In
addition, the corporate monitor must be independent, such that the appointment
132

See Sec 5(c) of the Bill H.R. 1947, supra note 127
See Sec 5(d) of the Bill H.R. 1947, supra note 127.
134
See Sec 6(b) of the Bill H.R. 1947, supra note 127.
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See Sec 7 of the Bill H.R. 1947, supra note 127.
136
See Id.
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See Morford, Craig S., Acting Deputy Attorney General, Memorandum for Heads of Department Components
United States Attorneys: Selection and use of Monitors in Deferred Prosecution Agreements and Non-Prosecution
Agreements with Corporations, Mar. 7, 2008.
138
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avoids any “potential or actual conflicts of interest.”142 Furthermore, the Morford
Memo creates a detailed procedure for the selection of monitors. The procedure
starts with a discussion between the corporation and the government, which is
aimed at identifying the qualifications for a monitor in the particular case.143
Then, the procedure requires the creation of a specialized committee that will
consider all corporate monitor candidates.144 Finally, the Office of the Deputy
Attorney General must approve the appointment. 145
Role and Responsibility – The Morford Memo clarifies that the role of corporate
monitors serves no punitive goals, but rather it boils down to assessing and monitoring corporate compliance with the terms of the agreement, while reducing the
risk for misconduct146 To prevent the risk of overreaching powers, the Morford
Memo also clarifies that “the monitor’s responsibility should be no broader than
necessary to address and reduce the risk of recurrence of the corporation’s misconduct.”147 In the same vein, it is made clear that the corporate monitor is not
responsible for the corporation’s shareholders, and therefore, corporations remain
responsible for the design of ethics and compliance programs, subject to the
monitor’s input, evaluation and recommendations.148 On top of that, according to
the Morford Memo, corporate monitors may be required to provide the government and the corporation with periodic written reports regarding their activities,
as well as recommendations for changes required to foster corporate compliance
with the agreement.149 If the corporation chooses not to adopt those recommendations, a report must be submitted to the government along with the corporation’s reasoning.150
The Morford Memo, which for the first time laid out the basic rules for the use of
corporate monitors, substantially contributed to the selection process of corporate monitors in subsequent DPAs.151 For instance, the DPAs reached in the Willbros Group’s and
AGA Medical’s cases explicitly required the corporate monitors to possess “demonstrated expertise with respect to the FCPA, including experience counseling on FCPA issues;”
and “experience [in] designing and/or reviewing corporate compliance policies, procedures and internal controls, including FCPA-specific policies, procedures and internal
controls.”152 Nevertheless, the Morford Memo did not go so far as to create a publicly
142

See Id. § II. According to the Morford Memo, the corporation must commit itself ‘not to employ or be affiliated with the monitor’ during the period of the agreement and an additional one year after its termination. See also
Sec III, according to which monitors must be independent third-parties, not employees or agent of the corporations or
of the government.
143
See Id. § II.
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See Id. § II.
145
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See Id. §§. I and III.B.3.
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See Id. §§ 1 and III.B.4.
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See Id. §§ III.C.5-6.
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See Gibson Dunn, 2008 Year-End Update, supra note 11.
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See Deferred Prosecution Agreement of Willbros Group Inc., May 14, 2008, §12. Available at:
http://www.techagreements.com/agreement-preview.aspx?num=585046&title=willbros%20group%20-
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available “core of corporate monitors” as proposed in the bills discussed above. Hence,
the appointment of corporate monitors remained, thus far, a matter of particular negotiation between the government and the relevant corporation—a process that is still being
criticized and may require future reevaluations.
On May 14, 2008, the Deputy Attorney General, Mark Filip, issued a new Memorandum dealing with Federal Prosecution of Business Organizations (“Filip Memo”).153
The Filip Memo reinforces the factors previously determined in the Holder and Thompson Memos with some minor adjustments,154 and supports the use of DPAs as a valuable
prosecutorial means of controlling corporate behavior:
In certain instances, it may be appropriate, upon consideration of the
factors set forth herein, to resolve a corporate criminal case by
means other than indictment. Non-prosecution and deferred prosecution agreements, for example, occupy an important middle ground
between declining prosecution and obtaining the conviction of a
corporation.155
The development of DPAs continued in 2010 by the promulgation of a new Memorandum by Deputy Attorney General, Gary G. Grindler, released on May 25, 2010
(“Grindler Memo”).156 This Memo supplements the Morford Memo with an additional
principle that guides prosecutors to explicitly explain in future DPAs “what role the Department [of Justice] could play in resolving any disputes between the monitor and the
corporation, given the facts and circumstances of the case.”157 The Grindler Memo requires prosecutors to consider incorporating the following provision in future DPAs:
With respect to any Monitor recommendation that the company considers unduly burdensome, impractical, unduly expensive, or otherwise inadvisable, the company need not adopt the recommendation
immediately; instead, the company may propose in writing an alternative policy, procedure, or system designed to achieve the same
objective or purpose. As to any recommendation on which the company and the Monitor ultimately do not agree, the views of the com%20deferred%20prosecution%20agreement; See also DOJ Press Release No. 08-417, Willbros Group Inc. Enters Deferred Prosecution Agreement and Agrees to Pay $22 Million Penalty for FCPA Violations, (May 14, 2008). Available
at: http://www.foley.com/files/WillsbrosDOJRelease.pdf. Compare with Deferred Prosecution Agreement of AGA
Medical, June 3, 2008, §10. Available at: http://www.law.virginia.edu/pdf/faculty/garrett/agamedical.pdf; and DOJ
Press Release No. 08-491, AGA Medical Corporation Agrees to Pay $2 Million Penalty and Enter Deferred Prosecution Agreement for FCPA Violations (June 3, 2008). Available at: http://www.justice.gov/opa/pr/2008/June/08-crm491.html. See also Blank Rome LLP, Keeping A Watchful Eye: Corporate Deferred Prosecution Agreements and the
Selection of Corporate Monitors,.
153
See Filip, Mark R., Memorandum for Heads of Department Components United States Attorneys, Department
of Justice, Principles of Federal Prosecution of Business Organizations (Aug. 28, 2008). The Filip Memo was incorporated
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See Id. § 9-28.200.B. See also Mark J. Stein & Joshua A. Levine, The Filip Memorandum: Does It Go Far
Enough?, N.Y.L.J. (Sept. 10, 2008).
156
See Grindler, Gary G., Memorandum for Heads of Department Components United States Attorneys, Department of Justice, Additional Guidance on the Use of Monitors in Deferred Prosecution Agreements and NonProsecution Agreements with Corporations (May 25, 2010), available at http://www.justice.gov/dag/dag-memoguidance-monitors.html.
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pany and the Monitor shall promptly be brought to the attention of
the Department. The Department may consider the Monitor’s recommendation and the company's reasons for not adopting the recommendation in determining whether the company has fully complied with its obligations under the Agreement.158
Furthermore, the Grindler Memo requires prosecutors to consider incorporating
another provision that requires corporations and DOJ representatives to meet together at
least annually to discuss “the monitorship and any suggestion, comments, or improvements the company may wish to discuss with or propose to the [DOJ], including with respect to the scope or costs of the monitorship.” 159
Although the DOJ policy concerning DPAs has substantially progressed along the last
few years, not all potential concerns have been fully addressed by policymakers. For instance, despite the guidance provided by the DOJ in recent years, the actual content of
DPAs is still subject to considerable prosecutorial discretion. Most recent DPAs entered
into by the DOJ demonstrate some initial standardization in their components.160 Yet, details such as the severity of fines imposed, and the length of the agreement seem to be
decided on a case-by-case basis. In that respect, a publicly available list of factors determining the content of DPAs may increase transparency and consistency of DPAs.161 Furthermore, the guidance provided in the DOJ memoranda regarding the selection and appointment of corporate monitors seems to considerably improve the heavily criticized
procedures previously followed by prosecutors. Yet, the cost-benefit criterion established
by the Morford Memo for the use of corporate monitors may be too vague. A list of factors that should be considered when deciding whether to request the appointment of corporate monitor may promote the transparency and consistency of the use of DPAs. Along
the same line, future development of prosecutorial policies may embrace the idea of
creating a core group of corporate monitors that consists of professional individuals and
organizations that have been screened and selected ex ante, according to their skills and
expertise to serve as independent monitors. The creation of such a pool of corporate monitors will not only improve the transparency of the selection process of corporate monitors, but will also subject the monitors to some market forces that may enhance their
trustworthiness and credibility.162 On top of that, it seems that the criteria for the choice
158

See Id. § II.
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160
See Gibson Dunn, 2009 Mid-End Update, supra note 9.
161
Such a scheme was created by the OSG with respect to sentencing of convicted corporations. A similar
scheme that regulates the determination of sanctions and length of DPAs may promote transparency and consistency in
the use of this policy instrument.
162
The idea of creating a market for corporate monitors has been promoted in Ronald J. Gilson & Reinier
Kraakman, Reinventing the Outside Director: An Agenda for Institutional Investors, 43 STAN. L. REV. 863 (1991). See
also Reinier Kraakman, Gatekeepers: The Anatomy of a Third-Party Enforcement Strategy, 2 J.L. ECON. & ORG. 53, 70
(1986), who shows that “[w]henever entry into a gatekeeping market requires significant capital, including investment
in specific human capital or reputation, simple legal penalties such as civil damages, fines, or license revocations can
be powerful deterrents.” Similarly, EUGENE BARDACH & ROBERT A. KAGAN, GOING BY THE BOOK: THE PROBLEM OF
REGULATORY UNREASONABLENESS, 61-62 (1982) (emphasis added), argues: “Large corporations now have staffs of
professionals concerned with regulatory matters – academically trained industrial hygienists, environmental engineers,
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between DPAs and NPAs is insufficiently determined in current policies. As examined
above, the lack of determined criteria has led to inconsistent use of both a DPA and an
NPA, based on the same facts.163 The establishment of clear criteria that guides the
choice between the different types of agreements may, therefore, add some clarity to that
issue.
V. CONCLUSIONS
This paper discusses the emerging enforcement instrument, DPAs, which hinge upon
prosecutors’ agreement to defer criminal charges against culpable corporations in exchange for corporations’ commitment to adhere to some codes of conduct that are aimed
at preventing reoccurrences of corporate crime. Unlike traditional criminal proceedings,
DPAs may reach a unique prosecutorial balance between deterrence objectives and the
unique challenges arising in times of economic meltdown. DPAs promote deterrence
goals through a forward-looking cooperation between enforcement authorities and corporations that have broken the law. As such, this mechanism may save enormous enforcement costs and minimize undesirable collateral effects—virtues that make this instrument
particularly invaluable in times of economic meltdown.
Many of the substantial concerns advanced in the scholarly literature regarding DPAs
and the use of corporate monitors in DPAs were addressed in a series of memoranda
promulgated by the DOJ from 2008-2010. Some concerns still need to be addressed in
the future. Nevertheless, the recent developments in U.S. enforcement policy concerning
DPAs have paved the way for a better deployment of DPAs as a key prosecutorial instrument. In actuality, these recent development are correlated with a significant increase
in the number of DPAs entered into in 2010 and in the first half of 2011.164 Only the future will tell whether this is a beginning of a new trend that utilizes this valuable instrument to promote deterrence and meet economic recovery goals, or whether society lets a
valuable tool collect dust.

toxicologists, safety experts, biologists, lawyers, occupational physicians, and specialists in administering affirmative
action programs. These specialists are by no means uninterested in their corporation’s balance sheet, but they also
have some loyalty to the standards of their profession. ‘I’m a licensed engineer, I’m not going to risk my license by
lying to an agency,’ a corporate environmental engineering told us.”
163
See supra note 104 and the related main text.
164
The number of DPAs increased from 19 and 21 agreements in 2008 and 2009 correspondingly, to 32 agreements in 2010 and 17 agreements in the first half of 2011. See Figure 1, and Supra note 54.
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THE DETAILS OF DISCRIMINATION
Zachary A. Kramer*
COMMENTARY
In the introduction to his classic book Working, Studs Terkel, the celebrated oral historian,
writes that work is, “by its very nature, about violence—to the spirit as well as to the body.”1 Of
particular importance for Terkel are the “daily humiliations” that occur on the job,2 the emotional
(and, at times, physical) scars that transform work into a “Monday through Friday sort of
dying.”3 Terkel’s is a disquieting, though entirely familiar, account of work. After all, a
paycheck is not the only thing we take from work. Work stays with us, often times doing much
to define who we are and how we relate to others in society. For those employees who
experience physical and emotional scarring in the workplace (the “walking wounded,” as Terkel
calls them),4 the arm of the workplace is long, capable of reaching deep into their private lives
and wreaking havoc.5 And there is the cumulative effect to worry about, too. As Terkel describes
it, “The scars, psychic as well as physical, brought home to the supper table and the TV set, may
have touched, malignantly, the soul of our society.”6
Workplace discrimination is but one source of such scars. More often than not,
discrimination leaves its victims with emotional scars. At times, however, discrimination also
leaves physical scars. Consider a well-known example.7 Joseph Oncale worked as a roustabout
on an eight-man offshore oil rig.8 Two members of the crew were especially aggressive and
violent in their treatment of Oncale. Specifically, the men raped Oncale with a bar of soap while
he was showering in the rig’s bathroom.9 On other occasions, the men pinned Oncale to the
ground and put their penises on different parts of his body (neck and arm).10 Oncale complained
to the company’s safety compliance clerk to no avail.11 The clerk, himself a victim of the abusive
men in the past,12 offered Oncale nothing by way of eliminating the ongoing threat posed by the
men. Feeling like he had no other option, Oncale quit his job, citing the physical abuse and the
company’s failure to stop the abuse as his reasons for leaving.13
Oncale brought a sexual harassment claim against his former employer, and the case
eventually made it up to the Supreme Court. Lower courts had split over a key issue raised by the
*
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case—whether a claimant can recover for same-sex sexual harassment—and the Court set out to
resolve the jurisdictional split.14 The Court concluded that discrimination claimants can raise
such claims,15 though the analysis that led to this holding is not my concern here. Rather, I am
interested in the way the Court described the facts of Oncale’s case.
Justice Scalia wrote the unanimous opinion for the Court.16 As is customary in judicial
opinions, Justice Scalia starts with the facts of the case. He writes, “The precise details are
irrelevant to the legal point we must decide, and in the interest of both brevity and dignity we
shall describe them only generally.”17 Justice Scalia then goes on to say, vaguely, that the men
subjected Oncale to “sex-related, humiliating actions” and that the men “physically assaulted
Oncale in a sexual manner.”18 That is the extent of the Court’s description of what happened to
Oncale.
This was a missed opportunity of the highest order. Reading the Court’s opinion, there is no
way to glean the severity of the harassment Oncale suffered at the hands of his coworkers. The
men could have called Oncale names and grabbed his butt, or done countless other things that
would amount to a “physical assault in a sexual manner” but not rise to level of what actually
took place on that rig—an act of severe sexual violence. And I am particularly troubled by the
Court’s suggestion that it would be undignified to recount the facts in detail. Prudishness has no
place in judicial opinions. When a court sugarcoats sex, the court further entrenches the taboo
against talking openly about sex and sexuality.
Which brings me back to Studs Terkel. Despite what seems like an overly negative portrayal
of work, Terkel still believes in the nobility of a hard day’s work. Sure, work is something we
must do.19 But it is also so much more than that. Work can instill a distinctive kind of pride, a
sense of purpose or what some might call their calling or their life’s work.20 Because there is so
much at stake in work, it is all the more imperative that we take seriously the task of eliminating
workplace discrimination. And we cannot expect employment discrimination law to do this all
by itself. Although they have done much to protect outsider employees, employment
discrimination statutes are ill-equipped to achieve full equality in the workplace. We also need to
cultivate a robust antidiscrimination norm. People—especially employers—have to want to end
workplace discrimination and adjust their behavior accordingly.
Here’s a small step toward creating such a norm. Let’s make a concerted effort to document
14
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what happens to employees in the workplace. The American antidiscrimination tradition tends to
prioritize righting wrongs over all other functions. As a result, courts do not place a premium on
publicizing discriminatory wrongs in a given case. This is why the Supreme Court felt
comfortable glossing over the real facts in Joseph Oncale’s case. At this point, the skeptical
reader responds: The Supreme Court is not a fact-finding body. The lower court built a record in
the case. The Court’s job was to resolve the issue of law, not publicize the details of what
happened to Oncale.
Perhaps. But why can’t the Court do both things? The Court could have easily just reported
what really happened, and doing so would have served the normative purpose of publicizing
discriminatory wrongs. Professor Marcia McCormick has written about incorporating a truth and
reconciliation model into employment discrimination law.21 She argues, convincingly, that our
existing employment discrimination model does not provide an adequate mechanism for holding
employers accountable for unlawful employment decisions.22 Her proposal is to design a new
federal agency—a truth commission—to investigate and report on incidents of discrimination.23
This is a good idea, although it goes well beyond my point in this space. Simply put, if we have
to change people’s behavior and convince them not to discriminate, then we should document
what discrimination looks like. Courts can do their part by not passing on opportunities to
document discriminatory behavior.

21
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FORGING THE ROAD AHEAD: AN ESSAY ON JUSTICE AND
TRANSFORMATION IN LEGAL EDUCATION
by Rebecca Tsosie1
I am honored to submit this essay offering some views on the role of legal education
in preparing students to be “justice-makers” in our society. There has always been an
ambiguous relationship between “law” and “justice” in American legal education. Many
students come into the first year of law school assuming that our legal system is set up to
effectuate justice. Indeed, we often use the terms “justice system” and “legal system”
interchangeably. However, as students march through the standard law school
curriculum, they almost inevitably note that most professors are not soliciting students’
views on whether a given law or holding in a court case is “just.” Students are instead
tested on their ability to manipulate the “black letter law” and perhaps engage a set of
policy arguments intended to inspire the court to decide a case in favor of one party or
another. In fact, if we examine the legal system through a critical lens, we will find that
many of our laws and institutions are set up to privilege the interests of particular
individuals or to serve prevailing social attitudes. Given this reality, how can law be a
neutral force in the effort to achieve “justice”? Is “justice” altogether irrelevant in
preparing students to be lawyers?
I am going to argue in this essay that “justice” has never been more relevant, and I
am very proud of the law students who founded the Arizona State University Law
Journal for Social Justice because they have recognized that we are in an era where
justice matters a great deal, not only to those of us who live and work in the United
States, but to the global citizens of this planet. The caveat, of course, is that I am known
to most of my colleagues at ASU as a bit of a rebel. Some have more kindly referred to
me as an “idealist.” I accept those attributions and am firmly committed to my belief that
the law is a space of transformation. The law cannot be a wooden monument to the past,
and it must not be manipulated for the current gain of a privileged few. The term
“justice” imposes a moral boundary to gauge the efficacy of our legal system, as it
impacts countless lives, both here and abroad.
At the outset, I would like to point out that the term “justice” is one of the organizing
principles of the United States Constitution. The Constitution’s Preamble specifies the
Framers’ intent to further “a more perfect Union” and to “establish Justice” for
“ourselves and our Posterity.”2 There are other goals, of course, but those are the first
two that the Framers identified. This signals that it was (and is) our collective enterprise
as citizens of this U.S. Constitutional democracy to form a just society. Not just any
society, but a JUST society. So, of course, our institutions, including our legal
institutions must reflect that commitment.
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There are, of course, many views about what “justice” entails. As political
philosopher Michael Sandel observes, questions of how individuals should treat one
another, what the law should be, and how society should be organized all involve
fundamental considerations of “justice.”3 Sandel further observes that there are several
different ways to measure compliance with the norm of “justice,” including those based
on principles of social welfare, freedom and autonomy, and virtue.4 However, under any
of these accounts, there must be a fair distribution of goods and freedoms. Thus, a basic
working definition of justice is founded on the notion that individuals within society are
entitled to a fair distribution of goods and freedoms.
It would seem to follow, then, that the various institutions that comprise our legal
system would fairly serve our society. This essay engages that assumption by examining
the synergy among three pivotal structures of the American legal system: the American
law school, the United States Supreme Court, and American legal doctrine (including
statutory, treaty, and case law). As this essay explains, these interconnected structures
can operate to accomplish “transformation” in the law. By transformation, I mean a
complete change in the form, nature, and function of the law. Such a transformation, of
course, might either facilitate or undermine justice. Therefore, it is important to be
cognizant of how these structures are being manipulated by those who have access to the
legal system.
Part I of this essay examines the transformation in the law that is occurring through
Supreme Court advocacy, and explores the relationship of this transformation to legal
education. Part II of the essay draws upon the jurisprudence of Critical Race Theory to
examine the themes that reside at the heart of this transformation and attempts to generate
a counter-narrative of transformative justice. The concluding section of the essay offers
some thoughts about what this discussion might entail for legal education within Arizona,
with a specific focus upon my own institution, Arizona State University.
I.

The “Quiet Transformation” of the Law:

This essay was inspired in large part by Professor Richard Lazarus’s 2008 law
journal article, Advocacy Matters Before and Within the Supreme Court: Transforming
the Court by Transforming the Bar.5 I am fascinated by “transformation” in all phases of
life and the law, and what could be more fundamental to the inner workings of the law
than an esteemed Bar Association of attorneys and the U.S. Supreme Court? Professor
Lazarus is a well-known Harvard law professor, formerly on the Georgetown University
law faculty, and he was the Faculty Director of the Supreme Court Institute at
Georgetown at the time he wrote this article.6 The article comprises approximately
eighty pages of the Georgetown Law Journal and contains over three hundred carefully
documented footnotes for the text. In other words: the article is a highly credible
contribution to legal literature by a highly respected expert on the U.S. Supreme Court.
3

Michael J. Sandel, JUSTICE: WHAT’S THE RIGHT THING TO DO? 19-20 (1st ed. 2009).
Id. at 19-21.
5
Richard J. Lazarus, Advocacy Matters Before and Within the Supreme Court: Transforming the
Court by Transforming the Bar, 96 GEO. L.J. 1487 (2008). I am indebted to my Research Assistant, Tim
Koch, for sharing this article with me. The article inspired this essay.
6
Professor Richard J. Lazarus is currently the Howard J. and Katherine W. Aibel Professor of Law at
Harvard Law School.
4

105

FORGING THE ROAD AHEAD

[Vol. 2, 2011]

Lazarus’s article documents an extremely valuable insight, which is that during the
past two decades, the U.S. Supreme Court’s jurisprudence has been heavily influenced by
“an elite private sector group of attorneys who are dominating advocacy before the Court
to an extent not witnessed since the early nineteenth century.”7 As Lazarus shows, the
advocacy of this elite group of attorneys has “quietly transformed” the Court and the
nation’s laws.8 The article details “the emergence of a new elite Supreme Court Bar and
the resulting transformation of the Court,” in terms of the Court’s docket and its rulings.
Lazarus also paves the way for a discussion of legal education by noting the role of the
Supreme Court clerks and the potential role of law school clinics, such as Georgetown’s,
which contain a Supreme Court advocacy component.
I will summarize the key features of Lazarus’s analysis. Lazarus notes that in the
nineteenth century, during the formative years of the Supreme Court, it was very difficult
to physically access Washington, D.C., and thus, a select few attorneys from Maryland,
Virginia, and Pennsylvania tended to argue most of the cases before the Court. This
practice changed over time, and by the beginning of the twentieth century, there was no
longer a dominance of certain private attorneys arguing before the Court, although the
Office of the Solicitor General, which represents the United States, did and has continued
to dominate Supreme Court practice. This dominance is expressed not only in the
identity of the attorneys who argue the cases, but in the fact that the Court typically
grants the Solicitor General’s petitions for writ of certiorari 70% of the time, as opposed
to the less than 3-4% rate that exists for all other petitions.9
The modern turning point came in 1985, when the nation’s “leading law firms”
began to develop special Supreme Court appellate practice units led by attorneys who had
served in the Office of the Solicitor General and, in some cases, were themselves former
U.S. Solicitors.10 Some states even followed this practice in building their own Office of
the State Solicitor General.11 Lazarus also documents “the recent proliferation in many
of the nation’s leading law schools of Supreme Court clinics,” in which law students
work under the supervision of law faculty and often “the same private law firm lawyers”
to take “pro bono cases on behalf of individuals and organizations.”12 Thus a small group
of elite private attorneys has gained dominance in the cases selected for litigation before
the Supreme Court, in state governance, and in legal education at elite law schools.
At one level, this effort could be seen merely as an attempt to “improve” Supreme
Court practice by ensuring that the “best” attorneys in the nation argue the cases and that
law students at the “best” law schools are trained accordingly. What could be wrong with
that? Let’s also give the elite members of the Supreme Court Bar due credit for being
willing to lend support to a few “pro bono” clients. The “transformation” that Lazarus
documents, however, is truly chilling for any group committed to a robust notion of
social justice. This article does not document a neutral attempt to achieve the best
lawyering. Rather, the article documents the stunning impact of this elite group of
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attorneys on the Supreme Court’s jurisdiction, its decisions on the merits, its
composition, and the nature of the putative “pro bono interests” that it chooses to support.
Consider jurisdiction:
It turns out that this elite group of private attorneys
influences the cases that the Supreme Court takes as well as the cases that the Court
denies, although we might never know this, given the fact that briefs in opposition to
petitions for certiorari (“cert”) tend to be “ghost written, without the names of those
expert Supreme Court advocates actually appearing anywhere on the brief itself.”13
Moreover, it turns out that the elite experts also have ways to manipulate a particular
outcome (i.e. denial of cert) by external factors, such as “having related legislation
introduced before Congress or persuading a federal agency to put out a notice of possible
rule-making.”14 The influence of the elite experts is intensified by the Supreme Court’s
current practice of taking a reduced number of cases. In 1980, 102 cert petitions were
granted (not including those filed by the U.S. Solicitor’s Office). That number has
steadily declined, and by 2007, 65 cert petitions were granted, and of that number, 35—or
54%—were filed by “expert” counsel.15 The dominance of the elite advocates is further
demonstrated by the declining percentage of cases argued by attorneys appearing for the
first time before the Supreme Court. In 1980, 76% of the oral arguments were firsttimers, as opposed to 2% who had argued ten or more prior cases. In 2007, 43% of the
oral arguments were first-timers, 28% were by attorneys with ten or more prior
arguments, and 24% had more than one argument before the Court in the same term.16
Consider next the “merits” of the cases: It turns out that the elite experts command
very high prices for their services, which is quite understandable given their rate of
success with the Court. However, it also turns out that the clients who can afford these
services are mainly corporations who are trying to maximize their ability to create profits
in a world where onerous legal doctrines and statutes related to corporate liability
(including punitive damages for tortious conduct), antitrust regulations, labor regulations
and the like might tend to curtail profits. Lazarus documents the fact that the biggest
“transformation” in the law has been with respect to business interests. Historically, the
Supreme Court did not tend to grant certiorari in business cases. Today, over half of the
Supreme Court’s docket is business cases, and “what the private Supreme Court Bar has
accomplished over the past decade is to persuade the Court to enter into areas of law of
interest to the regulated community to correct what business perceives as problematic
legal doctrine.”17 The change in the substantive law is marked. This is well-illustrated by
the Supreme Court’s 2010 opinion in Citizens United v. Federal Election Commission,
which held for the first time that corporations are legally entitled to exercise the same
political free speech rights of individuals.18 According to Lazarus, the Supreme Court
has overruled its own precedents to establish a supportive structure for corporate interests
which works a “transformation” of the law as notable as the litigation that led to Brown v.
Board of Education, although Lazarus is careful to say that it is not so “socially
transformative” as what the NAACP achieved in the civil rights era.19
13
14
15
16
17
18
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I would like to differ with Lazarus on this last assertion. I will argue that this
dominance of the “elite experts” is definitely achieving a social transformation, although
things are headed in precisely the opposite direction of what the architects of the U.S.
Civil Rights movement were trying to accomplish. Let’s look at who is included within
the elite group and who is excluded. Inclusion and exclusion, after all, have always been
the twin pillars of American “equality” and American “oppression.” The elite experts
hired to represent business interests are taken from the ranks of those who have
previously represented the United States government. They have the right credentials.
They come from the top law schools and they know the politics of U.S. law, inside and
out. It turns out that the Supreme Court clerks (who also come from the elite law schools
and also have the right credentials) have a very important role in this process. The law
clerks are in fact the ones who scrutinize pleadings at the jurisdictional stage, reading and
summarizing the briefs for the Justices and advocating which ones should be granted
certiorari. Lazarus says that the law clerks are “more heavily influenced by the advocates
at the cert stage than any others.”20 The law clerks share the same intellectual pedigree as
the elite attorneys, and they rely on the expertise of this group of advocates, including
their intimate knowledge of “the concerns and predilections of the individual Justices.”21
And, indeed, we cannot forget that the members of the Supreme Court, including the
Court’s current Chief Justice, are often selected from the ranks of the elite experts. As
Lazarus notes, Chief Justice Roberts was selected by President Bush “based on Robert’s
record as a leading Supreme Court advocate rather than his judicial record.”22
So, what does this mean for the legal institutions of the United States? A cynic
might view the factual data presented by Lazarus as proving that the highest Court of this
country is directed by an inner circle of political elites who are unabashedly reworking
legal doctrine to protect powerful corporate interests. The elite law schools provide the
social and economic environment for elitism to flourish. In other words, a cynic would
term this entire structure “an old boy’s club” and posit that there is nothing “fair” or
“just” about this particular distribution of “goods and freedoms.” According to Lazarus,
however, the identity of the elites as the dominant force in Supreme Court advocacy is
based upon their merit. They were trained at the best law schools, they were hired into
positions of political and legal prominence, they are the “best” advocates money can buy
and corporations are shelling out the money to buy them. What is remarkable about this?
Isn’t this consistent with our basic Constitutional principles of neutrality and equality?
There is nothing wrong with “merit,” is there? And there is nothing wrong with being a
“hired gun.” In fact, it’s virtually an American tradition. If a particular group needs the
best advocate, they can well buy their services, right? In fact, this is what has inspired
many litigants, including some Native American tribal governments, to hire the elite
Supreme Court advocates to argue their claims in front of the Supreme Court. Of course,
it is a bit of a disturbing twist to find out that tribal claims have experienced a steady
LOSS in the post-1987 Supreme Court, no matter whom the tribe retains.23 In fact,
20
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Professor Matthew Fletcher asserts that tribal organizations have attempted to develop an
approach to Supreme Court litigation that draws upon a similar strategy as the business
interests, including in many cases, the use of the elite Supreme Court advocates.24 The
results, however, have shown overwhelming losses for tribal litigants in every Supreme
Court case since 2004.25 Clearly, other dynamic is at play.
Building on the insight expressed by some Critical Race Theory scholars—that the
United States tends to transition through intervals of legal “reform” and
“retrenchment”—the next section of this essay will examine the recurring themes and
movements that cause inequity in the Supreme Court’s jurisprudence. I will argue that is
necessary to build an effective and cohesive counterweight to the current “quiet
transformation” that is changing American law.
II.

The Need for Transformative Justice in the American Legal System

So does the “quiet transformation” in the law that Lazarus describes promote
“justice”? Given the dominance of corporate interests, even Lazarus admits that the
transformation in the law could be achieved with a more “fair distribution” of advocacy
resources. In particular, he discusses the role of the elite Supreme Court advocates in
amicus practice and in pro bono cases. There might be hope, for example, if civil rights
litigants could hire the elite advocates to author amicus briefs that would encourage the
Court to save the more forward-thinking doctrines of the Civil Rights Era, say,
affirmative action. In fact, Lazarus claims that the elite advocates are also prominently
featured in amicus practice, and he goes on to assert that “the most well-known example
of a filing by an expert Supreme Court advocate apparently influencing the outcome of a
case occurred in Grutter v Bollinger, which evaluated an equal protection challenge to the
University of Michigan Law School’s affirmative action program and ultimately upheld
the program.26 According to Lazarus, the elite Supreme Court advocates filed an
influential amicus brief promoting the use of affirmative action on behalf of “retired
military generals.”27 Justice O’Connor actually mentioned that amicus brief in her
opinion for the Court, claiming that the “skills needed in today’s increasingly global
marketplace can only be developed through exposure to widely diverse people, cultures,
ideas, and viewpoints.”28 O’Connor then cited the amicus brief filed on behalf of “highranking retired officers and civilian leaders of the United States military,” who assert that
“based on their decades of experience, a highly qualified, racially diverse officer corps . .
. is essential to the military’s ability to fulfill its principle mission to provide national
security.”29 Aha! National security! Now, that is a concept that the Supreme Court
understands, and, in a classic demonstration of what the eminent legal theorist Derrick
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Bell termed “interest convergence,” the Supreme Court signed off on the legitimacy of
the law school admissions policy.”30
To extend the point a bit further, it makes sense that in an era of global warfare,
tensions on the border, inner-city strife, and the like, the United States would need some
diversity within its armed forces and its law enforcement units. Diversity promotes
national security. This makes sense to the Court. By analogy, Professor Bell famously
maintained that the result in Brown v. Board of Education, which outlawed the Plessy v.
Ferguson “separate but equal” doctrine in the context of public secondary education, was
the result of a rare convergence in the interests of blacks and whites within the dominant
society.31 Bell argued that Brown did not represent a wholesale transformation of
American race relations, but rather a moment in time in which segregated public schools
were simply bad for America, given the context of its national and global agendas. This
convergence, of course, faltered at the remedial stage, when whites began to resist
enforcement strategies designed to integrate black children into white schools.
Similarly, in Grutter, the minority groups who are the classic beneficiaries of
affirmative action and who traditionally lack access to justice were assisted by a
dominant group who had its own interest in protecting diversity. Justice O’Connor’s
opinion on behalf of the Court carefully described the Michigan law admissions program
as quite inclusive of all forms of diversity, thereby expressing a permissible form of
“educational autonomy” in the law school’s effort to train “our Nation’s leaders.”32 She
carefully qualified “race-conscious admissions policies,” however, and said that these
must be limited in time, suggesting that in 25 years, there will be no further necessity for
such programs.33 In fact, the vast majority of affirmative action cases issuing from the
Supreme Court after 1985 has undercut the advances of the civil rights era, promoting the
view that affirmative action is only permissible as a limited remedy for intentional and
demonstrated discrimination by a particular entity.34 The holding in Grutter is at this
very moment in jeopardy due to an equal protection challenge to the University of Texas
admissions program, presently pending a grant of certiorari in the U.S. Supreme Court.35
Adam Liptak, the New York Times Supreme Court correspondent, terms the case of
Fisher v. Texas the potential “last stand” of “college diversity.”36 The scholars and
attorneys that Liptak interviewed noted that the Grutter opinion was very close, with only
a 5 member majority, and that the composition of the Court has changed. The decision
30
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upheld diversity as the “sole remaining legal justification for racial preferences in
deciding who can study at public universities,” and Liptak quotes a 2007 opinion by
Chief Justice John Roberts that limited the use of race as a mechanism to achieve publicschool integration: “Racial balancing is not transformed from’patently unconstitutional’
to a compelling state interest simply by relabeling it ‘racial diversity.’”37 The days of
affirmative action may be numbered, even in those states which have not chosen to
statutorily bar the use of affirmative action.
Consequently, the doctrine generated by this Supreme Court may have a profound
impact upon legal education. Law students constitute the pipeline for diversity within the
legal profession, including attorneys and law faculty. Let’s specifically consider the role
of faculty diversity in the American law school, including the role of law faculty as
mentors, and their substantive contributions as teachers, scholars, and clinicians. Some
commentators posit that “intellectual diversity” is always part of the law school
environment, and Liptak quotes Yale Law Professor Peter H. Shuck’s belief
(undoubtedly shared by many others): “Any experienced, conscientious teacher,
regardless of race, could and would get on the table any of the arguments that ought to be
there, including ideas normally associated with racism or other analogous experiences not
personally experienced by the teacher.”38 However, experience shows us that legal
theory as a whole expanded considerably with the diverse faculty who generated the
scholarship now known as Critical Race Theory; moreover, the establishment of many
law school clinics, including Indian Law clinics, was also due to the leadership of diverse
faculty.39 A diverse faculty ensures not only intellectual diversity, but also the
willingness to critique the legal system “from the outside.” From the margins, the legal
system looks very different than it does from the center. It is not at all difficult to see that
the type of advocacy promoted by the elites is conceptually aligned with the “center.” In
fact, although Lazarus posits that law school clinics could be one mechanism to achieve
“a fairer distribution of advocacy expertise,” he admits that this will depend upon the
willingness of the law professors and private advocates that staff the Supreme Court
clinics at the elite law schools to assume some measure of responsibility—for example by
implementing a “systematic program” to allocate their resources, rather than the current
“ad hoc” approach. Lazarus also identifies a more pernicious difficulty, namely, that
none of the elite advocates will take cases that “might upset their business clients.”40
After all, the cost of a social conscience may be the loss of a lucrative client.
As the above discussion illustrates, the problems of inequality and lack of access are
pervasive throughout the American legal system, and this has a significant impact on the
nature of the legal doctrines that are developed by the United States Supreme Court and
by our country’s entire judiciary. Critical Race Theory scholars have been making this
basic point for two decades now, often to be met with derision and scorn by their
esteemed colleagues. Critical Race Theory, like Critical Feminism, tends to attract
scholars who are themselves from marginalized groups, including persons of color,
women, and members of the LGBT community. Although there is much talk of the
37
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“post-racial America,” represented by President Obama’s election, there remains
significant racial disparity in faculty hiring within American law schools. For example,
in 2008-09, 80.3% of tenured or tenure-track faculty at American law schools were white,
and only 14% were persons of color.41 In 1990-1991, racial and ethnic minorities
constituted about a third of new hires, yet by 1996, that percentage had fallen to less than
25%.42 In that same 5 year period, the tenure gap between majority and minority law
professors went from 14% in 1990-91 to 26% by 1996-97. This represents a significant
decline in the hiring and tenuring of minority law faculty.43
Without belaboring the point, it should be obvious that if there is such a limited pool
of diverse law professors, the predominant “voice” that is teaching American law
students does NOT possess the potential for any significant transformation within the
American legal system that would lead to a more fair distribution of goods and freedoms
among the least advantaged segments of our society. Indeed, we might imagine that the
hierarchies that are currently being created among the “elite” attorneys, law schools, and
members of the judiciary will only be enhanced by the vitriolic public backlash against
any semblance of the justice forged during the Civil Rights era. As I write this, I am
sitting in my vantage point of Arizona, having witnessed a recent spate of legislation
decimating affirmative action programs, espousing English-only programs, and
denouncing the rights of immigrants (or anyone who resembles an immigrant) and is in
the wrong place at the wrong time and without the right I.D.44
Critical Race Theory is a vehicle for transformative thought within American
jurisprudence.45 It is not the only vehicle for transformative thought, of course, but for
purposes of this essay, it represents the type of thinking that must be undertaken within
the legal academy to counter the “quiet transformation” that Lazarus has documented.
Critical Race theory has three broad themes which enable its use as a vehicle for the type
of transformation that furthers social justice.46 First, Critical Race Theory allows us to
generate knowledge about social, economic ,and legal injustice, and then to examine how
injustice is operationalized within our society. The Lazarus article proves this point.
Having demonstrated the operationalization of injustice since 1985 through the use of the
elite advocates, we can engage various ways of examining the impact of this “quiet
transformation” upon our law and our legal institutions. If the corporations have been the
“winners” in this era, who are the “losers”? Again, to truly understand the impact of this
transformation in the law, it is necessary to shift our focus from the “center” to the
“margins.” The Supreme Court has overruled its own precedents, likely setting the stage
41
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for further impacts on our basic notions of rights, liberties, and responsibilities. To the
extent that the “losses” have been occasioned by “procedure” (e.g., the case didn’t even
make it through the jurisdictional phase), the impacts may, for a time, remain invisible.
They exist nonetheless.
Second, Critical Race Theory endorses a jurisprudence with a basis in an experiential
epistemology, rather than a purely rationalist epistemology.
The rationalist
epistemology, of course, is the one that pervades American legal education. We train law
students to analyze the logic of cases and doctrines, to differentiate “relevant” facts from
those that are “irrelevant,” and to generate arguments that are based on abstract reason,
deductive logic and empirical validation. The generates the view that the Constitution is
“color-blind,” and, therefore, allegations that “race” has been used in ways that are
“relevant” (i.e., to cause a legal harm, such as wrongful termination or wrongful
incarceration) themselves become quite suspect. Naturally, it is very difficult to prove
intentional discrimination in contemporary society, and the resultant conclusion among
those who would not in their own lives encounter such discrimination is the outright
denial that discrimination is pervasive within our society.47
Critical Race Theory, on the other hand, asserts that the forms of knowledge that are
gained from the experiences of people who have suffered and continue to suffer from
oppression and injustice are entirely relevant. Through these experiences, often shared in
narrative form, we find that American society is far from “color-blind” and that race is
often relevant to whether one will be hired, fired, detained by a police officer, followed
around in a clothing store, or wrongfully accused of a crime. As Devon Carbado notes,
Critical Race Theory allows us to see that “postracialism is quickly emerging as the
rhetorical replacement for colorblindness.”48 The mainstream American narrative is one
of “racial progress,” characterizing U.S. race relations as a history of “linear uplift and
improvement.”49 As Carbado maintains, this narrative elides the “reform/retrenchment
dialectic” that more accurately describes America’s legal and political history.50
To the extent that those of us within the legal education system buy into the myth
that American Constitutional democracy is “color-blind” and equality is the norm and
reality of American justice, we willingly participate in the further erosion of our basic
sense of justice as fairness in the distribution of goods and freedoms. In the so-called
“post-racial” America, there is a growing view that we no longer need the so-called
“special” protections generated in the Civil Rights Era, such as affirmative action
programs. Many states, including Arizona, have abolished the use of affirmative action
in higher education or state employment. Anti-affirmative action proponents claim that
racial equality is the “norm” and discrimination is an aberration, which can be controlled
through litigation, in those rare, “appropriate” cases. Therefore, it will prove
unremarkable in the foreseeable future to find that the basic structures of our legal system
(including the professors and students at American law schools, the persons hired by the
elite law firms, and the persons appointed to the federal Bench or state courts) are
47
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predominately comprised of the members and the interests of the dominant society.51
The statistics that I described above for tenured or tenure-track law faculty, for example,
purportedly measure “merit” and not “injustice.” Similarly, Critical Race Theory scholar
Darren Hutchinson describes the current Supreme Court’s commitment to formal equality
as having “effectively inverted the concepts of privilege and subordination,” treating
“advantaged classes as if they were vulnerable and in need of heightened judicial
protection,” while viewing “socially disadvantaged classes as privileged and unworthy of
judicial solicitude.”52
So where does this leave us? The third and potentially most valuable tool within
Critical Race Theory is that it gives us a vocabulary and a way to describe the truth of
where we are, as Americans, within the contemporary politics of our society. The U.S.
Constitution was drafted in 1787, ratified by 1789, and amended at various intervals
thereafter to constitute the document that Americans like to proclaim as a model that
should inspire other nations to emulate.53 Although the American Constitution served as
a global model for many years, some now contend that “America’s days as a
constitutional hegemon are coming to an end.”54 In particular, Professors David Law and
Mila Versteeg point out that “the United States is losing constitutional influence because
it is increasingly out of sync with an evolving global consensus on issues of human
rights.”55 Other countries are more and more being influenced by contemporary norms of
international human rights law, which in turn are refining our basic view, as a global
society, of the rights of human beings. Jurists in other countries are also concerned about
the United States Supreme Court’s reluctance to accord “decent respect to the opinions of
mankind by participating in an ongoing ‘transnational judicial dialogue.’”56 The current
Supreme Court manifests the notorious “American exceptionalism” and isolationism that
has so often worked to our disadvantage as a country. In fact, Derrick Bell noted that the
result in Brown v. Board of Education was in part attributable to the United States’ need
to “provide credibility” to the United States at a time when the country was struggling
with communist countries in order “to win the hearts and minds of emerging third world
people.”57
Critical Race Theory invites us to examine whether American “justice” is truly
aligned with the goals and objectives promoted by the U.S. Constitution, particularly the
Civil War Amendments. Where a formal neutrality is employed to mask injustice,
Critical Race Theory provides the tools to identify how power and privilege are being
allocated (or misallocated) in order to achieve particular objectives. To the extent that
the United States is denying the social reality within its borders, Critical Race Theory
51
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allows for the full expression of what is occurring at this moment in time. “Post-Racial”
America implies the legitimacy of a “Post-Civil Rights” legal system. Critical Race
Theory allows us to examine whether our assumptions are justifiable or whether justice is
illusory in such a “Post-Racial” America.
Is the American Constitution a relic of a bygone era or can it be informed by
international human rights law? These are some of the questions that the next generation
of Critical Race Theory scholars will address.58 These are also questions that scholars of
Federal Indian Law must address. As David Getches notes in a 2001 article documenting
the retrenchment of the Supreme Court in the field of Federal Indian law, the losses
suffered by tribal clients may merely reflect the predominant themes of the Supreme
Court’s jurisprudence, rather than any specific animosity toward Indians.59 Getches
identifies “three remarkably consistent trends” that can be documented by the Supreme
Court’s activity from the mid-1980’s to the present time: “Virtually without exception,
state interests prevail; attempts to protect the specific rights of racial minorities fail; and
mainstream values are protected.”60 As Getches further notes, virtually every Indian law
case by its nature will implicate one of these themes, and this has set the stage for what
we now understand to be a virtual avalanche of losses for tribal litigants and the
wholesale destruction of the foundational doctrines of Federal Indian law that heretofore
validated principles relevant to tribal sovereignty and territorial jurisdiction.
Power and privilege have always been asserted to shape our collective future. Those
of us who manage to get into the American law schools, as students or as teachers, enjoy
significant privilege, and that privilege carries a responsibility. How will we use our
power, as advocates, judges, or scholars? Whose lives will we benefit? Whom will we
harm? Will we have the courage to see the harms that are invisible to the dominant
society? If we see those harms, will we act to redress them, or will we join the collective
denial, even amnesia that is so pervades our society?
III. The Challenge for Arizona and for Arizona State University
I will conclude this essay with a brief note about the challenge for those of us in
Arizona, specifically at Arizona State University. ASU houses the Sandra Day O’Connor
College of Law, the second public law school founded in Arizona (the University of
Arizona housing the state’s first). I would like to acknowledge the tremendous
contributions of my esteemed colleague in Federal Indian Law, Professor Robert A.
Williams, Jr., of the University of Arizona law faculty, to the field of Federal Indian law
and to legal education, generally. Professor Williams, a member of the Lumbee Tribe of
North Carolina and a Harvard law graduate, was the first scholar to draw the connections
between Critical Race Theory and Federal Indian law, and also one of the first to suggest
that international human rights law could provide a transformative space for the
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aspirations of indigenous people.61 Professor Williams’ academic leadership has been
visionary and extraordinarily influential, and he has been an outstanding mentor for many
Native scholars, including me. Professor Williams continues to advocate the use of
international human rights law as a normative construct to measure the “justice” of the
Supreme Court’s jurisprudence, which is very much aligned with the scholarship in
global constitutionalism.
Professor Williams, in fact, encouraged me to teach law. I arrived at the ASU
College of Law in 1993, as a young visiting professor, and in 1998, I became the first and
only woman of color on the tenured ASU law faculty, and the first and only Native
American professor to be tenured at the law school. In 2011, I am still the only woman
of color on the tenured law faculty, and I greatly miss my colleague, Professor Kevin
Gover, who is the second tenured Native American on this law faculty, but is currently on
leave, serving as the Director of the National Museum of the American Indian in
Washington, D.C.
I feel very blessed that I remember the legacy of the ASU College of Law under its
founding Dean, Willard H. Pedrick. Dean Pedrick had retired by the time I joined the
law faculty, but he remained a warm and supportive presence for all of us, and his sense
of humor and kind nature made our law school a better place. Dean Pedrick modeled the
physical structure of our building upon the traditional Navajo dwelling known as a
“Hogan,” an octagonal structure with an opening that points toward the heavens. Dean
Pedrick was fascinated with the Native American people in the Southwest, and he wanted
to create a law school that would respond to the people and cultures of this region,
including Native Americans and Latinos. This legacy was fostered by the admission of
students from Arizona tribes, including Ben Hanley, the late Claudeen Bates-Arthur,
Louis Denetsosie, and Herb Yazzie, all of whom went on to serve in leadership roles at
the state, tribal and national levels.62 Venerable Ninth Circuit Judge William Canby
started his legal career in Arizona as an ASU law professor, becoming one of the first law
professors in the country to teach Federal Indian law, and designing programs to assist
the development of local tribal court systems.
I feel blessed that in the 18 years that I have taught at the ASU College of Law—
now known as the Sandra Day O’Connor College of Law—I have had the pleasure of
teaching and mentoring an outstanding array of students, many of whom have gone on to
serve as leaders at the state, tribal, and national levels. The students I have taught have
been incredibly diverse. I have had men, women, young students, second-career
students, students from big cities, students from small, local communities, and students
61
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from every ethnic and racial group, with diverse politics and religious views. The Indian
Legal Program has been a primary contributor to student diversity at the law school,
attracting an outstanding array of Native students, from every geographic region and
locale of the country, and many from Canada as well. I believe that Dean Pedrick’s
vision of an inclusive law school committed to diversity has allowed our law school to
participate in the creation of justice: at the state, tribal, and national levels.
I am concerned when I look ahead, however, because I know that Dean Pedrick’s
vision must be retained if we are to serve our mission as one of the two public law
schools in the state. I do assume that private law schools often have an agenda driven by
the interests that fund their continued growth and existence; they are like corporations in
that way, and, although there are many “public interest” programs at private law schools,
I would venture a guess that they align with the institution’s other interests. I believe,
however, that public law schools have a responsibility to facilitate access to justice by all
members of society. We have the responsibility to train our future leaders to be
outstanding advocates, judges, scholars, and politicians. This means that we must
encourage clear and critical thinking, and allow the development of a global
consciousness about rights and justice. We cannot afford to operate from the old
consciousness about American Constitutional exceptionalism. We cannot use the fiction
of “neutrality” and “toleration” to deny fundamental rights to equal treatment and respect
to the least-advantaged groups within our society or within our world.
The challenges are significant. We have a state-wide ban on affirmative action,
which affects both hiring practices and student recruitment. We must contend with the
severe budget cuts imposed on all of the state Universities, and we must acknowledge the
widespread call for academic units, such as the law school, to increasingly seek private
funding. On the plus side, ASU is rising in the rankings of American law schools,
according to U.S. News and World Report.63 This means that the law school will
increasingly have the ability to attract “quality” students in the competitive world of law
school admissions. It will also enhance the “quality” of its law faculty in future hiring.
Of course, we must be cognizant of what measures we use in assessing the “quality” of
our students or our faculty.
Is the Sandra Day O’Connor College of Law on the road to becoming an “elite” law
school? Will we become subject to pressures not to “cause offense” to the wealthy or
powerful interests that will come to more fully support our law school? These are issues
that we must engage on the road ahead. I am very proud of the students and faculty who
support the ASU Law Journal for Social Justice because this journal is a very important
way to document what is actually happening as we move forward in pursuit of justice.
Law schools promote the ability to think critically about the future that we are committed
to creating. We must understand what is actually being taught in our law school
curriculum, how it is taught, and who teaches it. The narratives of power and privilege
are firmly rooted in American Constitutional law, whereas the counter-narratives, to the
extent that they exist at all, are most often found in courses in Critical Race Theory or
Indian Law—courses not considered “core” parts of law school curricula. The Law
Journal for Social Justice represents a very important mechanism for transformation, as
do the various Clinical Programs that assist members of our society who would otherwise
63
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lack access to the legal system. It is my personal intention to support a robust version of
justice within the legal system on the road ahead, including the commitment to support
the ability of law students to be “justice-makers” within our society. We must never
forget that the law is always undergoing a process of transformation. The only question
is who directs this transformation and whether we are willing to accept the consequences
if we abdicate this power to others.

THE COST OF DENIAL:
“MEDS YEGHERN” AND THE QUEST FOR RESTORATIVE JUSTICE FOR
DESCENDANTS OF ARMENIAN GENOCIDE VICTIMS
Mykil Bachoian1
I. THE ARMENIAN GENOCIDE
“I should like to see any power of the world destroy this race, this small tribe of
unimportant people, whose history is ended, whose wars have all been fought and
lost, whose structures have crumbled, whose literature is unread, whose music is
unheard, whose prayers are no longer uttered. Go ahead, destroy this race. Let us say
that it is again 1915 . . . Destroy Armenia. See if you can do it. Send them from their
homes into the desert. Let them have neither bread nor water. Burn their houses and
their churches. See if the race will not live again . . . for when two of them meet
anywhere in the world, see if they will not create a new Armenia!” – William
Saroyan.2
“The opposite of love is not hate, it’s indifference. The opposite of art is not ugliness,
it’s indifference. The opposite of faith is not heresy, it’s indifference. And the
opposite of life is not death, it’s indifference. Because of indifference, one dies
before one actually dies.” – Elie Wiesel.3
A. Background
Proving to his generals that he would be able to destroy Europe’s Jewish population without
any international intervention, Adolph Hitler asked rhetorically, “Who still talks nowadays of the
extermination of the Armenians?”4 Hitler was alluding to the ruthless, systematic murder of
approximately 1.5 million Armenians orchestrated by the Ottoman government during World
War I with the goal of establishing a unified Turkish Anatolia5 rid of Christian minorities,6 the
1
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majority of which were the Armenians.7 More importantly, Hitler was referencing the fact that
there was no significant global response to the misdeeds of the Ottomans, nor was there any
punishment for the perpetrators of the genocide. The Armenian Genocide was—and largely still
is—practically ignored throughout the world despite significant evidence of the horrific events
that transpired. “Continued Turkish denial, the impression that the world does not care, and a
general sense of a lack of closure have made a significant mark on the psyche of nearly every
Armenian.”8 Because of the world’s appalling indifference towards the plight of Armenians,
coupled with Turkey’s continuous evasion of responsibility for the genocide, Armenians have
collectively sought restorative justice and recognition of the world’s first modern genocide since
it began in 1915.9
The most well-documented accounts of the Armenian Genocide come from Henry
Morgenthau—the United States Ambassador to the Ottoman Empire during World War I—and
British historian Arnold Toynbee.10 Morgenthau and Toynbee describe the Ottoman Empire’s
methodical approach toward exterminating Armenians, which was initiated by the policy of the
Committee of Union and Progress (“CUP”),11 a political party led by the Young Turk regime that
controlled the Ottoman Empire after ousting Sultan Abdul-Hamid in 1908.12
The first step toward genocide was to disarm the Armenian population.13 Early in 1915, the
CUP reduced the status of Armenian soldiers serving in the Turkish army from cavalry
artillerymen to menial road laborers, confiscating their weapons so that they would not be able to
effectively resist the impending onslaught by Turkish soldiers.14 The Turkish army loaded war
supplies onto the backs of Armenian soldiers, who dragged these supplies through the mountains
of the Caucasus,15 sometimes waist-high in snow, enforced by the whips and bayonets of the
Turks.16 Not long after demoting the status of Armenian soldiers, it became routine protocol for
Turkish soldiers to murder them in cold blood. Similar to a practice adopted by the Nazis in
concentration camps during World War II, the Armenians were often ordered by their Turkish
commanders to dig ditches before being shot in groups of fifty to 100 and buried in the graves
that they had just dug for themselves.17
the Ottoman Empire); Arnold J. Toynbee, A Summary of Armenian History up to and Including 1915, in THE TREATMENT OF
ARMENIANS IN THE OTTOMAN EMPIRE 634 (Arnold J. Toynbee ed., 1916) (“The Turkish leaven was to permeate the non-Turkish
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TRANSNAT’L L. & POL’Y 327, 328 (2002).
9
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THOMAS J. L. & PUB. POL’Y 60, 60 (2010); Harut Sassounian, Genocide Recognition and a Quest for Justice, 32 LOY. L.A. INT’L
& COMP. L. REV. 115, 118 (2010); Richard G. Hovannisian, The Historical Dimensions of the Armenian Question, 1878-1923, in
THE ARMENIAN GENOCIDE IN PERSPECTIVE 35-38 (Richard G. Hovannisian ed., 9th prtg. 2004); Robert Melson, Provocation or
Nationalism: A Critical Inquiry into the Armenian Genocide of 1915, in THE ARMENIAN GENOCIDE IN PERSPECTIVE 61 (Richard
G. Hovannisian ed., 9th prtg. 2004).
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See Leo Kuper, The Turkish Genocide of the Armenians, in THE ARMENIAN GENOCIDE IN PERSPECTIVE 45 (Richard G.
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See HENRY MORGENTHAU, AMBASSADOR MORGENTHAU’S STORY 302 (1918); Toynbee, supra note 5, at 638; Kuper, supra
note 10, at 46.
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In the next phase of the genocide, the Ottoman government arrested and deported the
Armenian elite: the civilian leaders of the Armenian villages and communities within each
province of the Ottoman Empire.18 After removing the Armenian leadership, the Young Turks
initiated their carnage of the Armenians by “deporting” the remaining citizenry.19 Armenian
males were ordered by a call from the public crier to present themselves at local government
buildings for deportation;20 however, in some instances, Turkish soldiers simply provided notice
by “slaughtering every male Armenian they encountered in the streets”21 upon arriving at
Armenian towns.22 The surviving Armenian males promptly arrived at local town halls to be
processed and detained.23 After serving a brief stint in prison, they were “marched out of the
town in batches, roped man to man,”24 and then massacred.25 The remaining women and
children were subject to rape and either slavery or deportation in the same fashion as Armenian
males.26 Alternatively, Armenian women were offered the option of survival through conversion
to Islam by marrying a Turkish citizen, with the condition that their children were to be
surrendered and raised as Muslims.27
The atrocities committed during the Armenian Genocide were terrifying. The result was
devastating. Those that survived—like my great-grandfather, an Armenian solider from Van in
the Turkish Army who was luckily captured by Russia as a prisoner of war—returned home to
see entire villages decimated with no Armenian survivors. Amidst the starvation, brutality,
slaughter, humiliation, rape, and severity of conditions suffered by Armenians along their death
marches out of present-day Turkey, approximately 1.5 million Armenians—anywhere from onehalf to three-quarters of the Ottoman Empire’s Armenian population—were annihilated.28
Summarizing the tragic events of the Armenian Genocide, Ambassador Morgenthau wrote,
“When the Turkish authorities gave the orders for these deportations, they were merely giving a
death warrant to a whole race; they understood this well, and, in their conversations with me,
they made no particular attempt to conceal the fact.”29
Further evidence suggests that a key purpose of the Armenian Genocide was to eradicate the
Armenians from their ancestral homelands in Western Armenia (now Eastern Turkey).30 In a
telling conversation with Morgenthau, CUP leader Talaat Pasha, Minister of Interior Affairs of
the Ottoman Empire, made a shockingly blunt request to the American ambassador:
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I wish that you would get the American life insurance companies to send us a
complete list of their Armenian policy holders. They are practically all dead now and
have left no heirs to collect the money. It of course all escheats to the State. The
government is the beneficiary now. Will you do so?31
The CUP was not surreptitious in proclaiming its intention to take title to all Armenian property.
In 1915, the Ottoman Government passed the “Abandoned Properties Law” to specifically deal
with Armenian-owned lands. The Abandoned Properties Law authorized the distribution of the
properties of Armenians who had been “deported.”32 In the midst of the chaos during the
Genocide and World War I, Turkish citizens wrongfully converted the personal property and
took title to the real property of Armenians who had been uprooted from their homes.33
Finally, in 1923, the Grand National Assembly34 of the Republic of Turkey passed a
supplemental property law, which expressly ceded to the Turkish government all land and
chattels owned by Armenians who had left Turkey for any reason prior to 1923.35 As UCLA
history professor Richard Hovannisian observed, “One of the ironies of the [post-World War I]
era was that of all the defeated powers[,] Turkey alone expanded its boundary, and this only on
the Caucasus front at the expense of the Armenians.”36 Overall, Turkey seized much of the
historic Armenian homeland known as “Western Armenia,” including the provinces of Van,
Bitlis, Erzerum, and Trebizond.37 Furthermore, the sacred site of Mount Ararat now looms over
the Yerevan skyline just miles away from Armenia inside the borders of Turkey, every day
serving as a reminder to the Armenian people of the Genocide and the total absence of justice.38
B. Armenian “Genocide”?
1. Defining the Crime of Genocide
The most controversial issue concerning what historians and academics across the world term
“the Armenian Genocide” is whether it was in fact a “genocide.” World-renowned international
law professor and Holocaust survivor, Raphael Lemkin, coined the term “genocide” in 1943,
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when he traced the similarities between the Armenian Genocide and the Holocaust.39 Ironically,
while attending the University of Lviv Law School—years before Hitler began his “Final
Solution” to eliminate Europe’s Jewish population in the Holocaust—Lemkin studied the willful
atrocities committed by the Turks against the Armenians.40 Shocked by the barbarity of the mass
murder of Armenians solely because of their identity as Christian outsiders in an Islamic,
Turkish world, and dismayed by the fact that the Turkish officials responsible for such barbarity
were never punished for their crimes, Lemkin dedicated his career to the study of
institutionalized attempts to eliminate ethnic or religious groups.41
Lemkin combined “genos,” the Greek word for race, with “-cide,” the Latin word for
killing.42 Lemkin subsequently elaborated on the concept of genocide:
By ‘genocide,’ we mean the destruction of a nation or of an ethnic group. . . .
Generally speaking, genocide does not necessarily mean the immediate destruction of
a nation. . . . It is intended rather to signify a coordinated plan of different actions
aiming at the destruction of the essential foundations of the life of national groups,
with the aim of annihilating the groups themselves. . . . Genocide is directed against
the national group as an entity, and the actions involved are directed against
individuals, not in their individual capacity, but as members of the national group.43
Just two years after Lemkin’s work was published, the first session of the United Nations (“UN”)
General Assembly affirmed that “genocide is a crime under international law” when it
unanimously adopted Resolution 96(I).44 Given that the inventor of the term “genocide” based
his entire life’s study on the intentional and methodical demolition of the Armenians by the
Ottoman government and the adaptation of that same policy by Hitler against European Jewry, it
stretches all credulity to assert that no genocide was committed against the Armenians.
The internationally accepted legal definition of “genocide” is found in the UN Convention on
the Prevention and Punishment of the Crime of Genocide (“Genocide Convention”).45 There are
currently 141 parties to the Genocide Convention.46 As a framer of the Genocide Convention,47
Lemkin’s concern with protecting national, ethnic, racial, and religious groups as entities was
expressly incorporated into the Convention’s definition of “genocide”48:
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[G]enocide means any of the following acts committed with intent to destroy, in
whole or in part, a national, ethnical, racial or religious group, as such:
(a) Killing members of the group;
(b) Causing serious bodily harm or mental harm to members of the group;
(c) Deliberately inflicting on the group conditions of life calculated to bring about
its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.49
It is important to note that the existence of any of these acts committed with the intent to destroy
an ethnic group is sufficient to constitute genocide. Based on the Genocide Convention
definition, there is substantial evidence that all of these acts were committed by the Ottoman
Empire during the Armenian Genocide.
2. The Numbers Game: Measuring the Casualties of Genocide
Another major issue with respect to the Armenian Genocide is the debate over the Armenian
death toll.50 Although the Genocide Convention does not require a minimum number of deaths
in order for events to be labeled “genocide,”51 the definition of genocide includes intent to
destroy a group, even in part.52 The legislative history of the Genocide Convention establishes
that “in part” means a “substantial part of the group.”53 Special Rapporteur Benjamin Whitaker
defines “in part” as “a reasonably significant number, relative to the total of the group as a
whole, or else a significant section of the group such as its leadership.”54 Therefore, the
proportion of deaths within a national, ethnic, racial, or religious group to the total population of
the group is a telling factor in evaluating genocide.
An estimated 600,000 to 2 million Armenians were slaughtered in the Genocide,55 with the
United States House of Representatives in 2007 estimating the Armenian death toll at 1.5
million.56 These figures are horrifying, given that the entire pre-World War I Armenian
population in the Ottoman Empire ranged from 1.465 million to 2.4 million.57 While exact
numbers will never be known,58 it is clear from all estimates that fifty to seventy-five percent of
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the entire Armenian population in the Ottoman Empire was eradicated during the Armenian
Genocide.59
Even without access to the exact numbers or percentages of Armenians killed by the Ottoman
deportation scheme, the events that transpired clearly constitute genocide under public
international law. The heinous crimes committed by the Ottoman government with the intention
of destroying its Armenian population, “in whole or in part,” fully meet the Genocide
Convention’s definition of genocide.
C. Turkey’s Denial of the Armenian Genocide
There are three prongs to the Republic of Turkey’s argument for denying the Armenian
Genocide: (1) the Ottoman Empire is not related to the present-day Republic of Turkey, which
was founded in 1923 after World War I;60 (2) the killing of Armenians was neither intentional
nor organized by the government, but rather a series of uncontrollable, sporadic massacres
against Armenians by Kurds and Turkish citizens;61 and (3) the mass killing of Armenians was a
necessary wartime measure.62
The first prong of Turkey’s argument—that the Ottoman Empire is unrelated to the presentday Republic of Turkey—is without merit. This would be the equivalent of the Federal Republic
of Germany not accepting responsibility for the Holocaust because it was devised and carried out
by the Third Reich under the Nazi regime. Although the Third Reich was responsible for the
Holocaust, the Federal Republic of Germany was still held accountable for its crimes.63
Germany will always bear the burden of having been responsible for this nadir of human
civilization.
The first prong of Turkey’s argument is deeply flawed. First, one of the major purposes of
the genocidal acts committed by the Young Turk regime was to form a homogeneous Turkish
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Hovannisian ed., 9th prtg. 2004); Yves Ternon, Freedom and Responsibility of the Historian: The “Lewis Affair,” in
REMEMBRANCE AND DENIAL: THE CASE OF THE ARMENIAN GENOCIDE 240-243 (Richard G. Hovannisian ed., 1999) (focusing on
how Princeton University history professor Bernard Lewis, a firm denier of the Armenian Genocide, used the terms “Turkey” and
“Ottoman Empire” interchangeably in his widely distributed textbook, THE EMERGENCE OF MODERN TURKEY). But see BERNARD
LEWIS, THE EMERGENCE OF MODERN TURKEY 222 (1961) (stating that the rule of the CUP ended with the defeat of Turkey (as
opposed to the Ottoman Empire) in 1918, which demonstrates that even Turkish history scholars use the term Turkey to refer to
the Ottoman Empire).
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2004); Shamsey, supra note 8, at 355; Richard G. Hovannisian, Denial of the Armenian Genocide in Comparison with Holocaust
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nation.64 In fact, “[m]ost of the early leaders of the [modern] Turkish Republic were highranking Ottoman officials who had participated in perpetrating the Armenian Genocide.”65
Second, under Article 36 of the Vienna Convention on Succession of States in Respect of
State Property, Archives, and Debts, “A succession of States does not as such affect the rights
and obligations of creditors.”66 Consequently, as Vahakn Dadrian, Director of Genocide
Research at the Zoryan Institute, summarizes, “Under international law, the modern Republic of
Turkey is heir and successor to the Ottoman Empire. . . Thus, the Republic of Turkey acquires
all the rights of the Empire, while at the same time incurring all its liabilities.”67 Furthermore,
the Grand National Assembly, the parliament of the Republic of Turkey, was officially
established in 1921.68 Significantly, the Grand National Assembly’s first major political act was
the ratification of the Treaty of Lausanne in 1923,69 the peace treaty that settled all Ottoman,
Allied, and Armenian claims arising out of World War I,70 as well as any right of foreign states
to supervise Turkey’s management of its minorities.71 Thus, as a corollary to the official
recognition of a Turkish state by the Allies, the Republic of Turkey—by accepting the terms of
the Treaty of Lausanne as the official successor to the Ottoman Empire—expressly assumed
responsibility for the Armenian Genocide.
Finally, the Unionists, the political party led by Mustafa Kemal (Atatürk) that “unified” the
Republic of Turkey, established the nation-state through the resources provided by the CUP—
that is, largely through property left behind by the Armenians who had been “deported” in order
to form this united Turkish State.72 Therefore, Turkey cannot shift the blame for the Armenian
Genocide onto the former Ottoman Empire simply because it unified as an independent Turkish
State in 1923 when it succeeded the dissolved Ottoman Empire.73
The second prong of Turkey’s argument—that the government did not officially sanction the
mass murder of Armenians—is a fallacy. Substantial evidence from numerous Turkish and nonTurkish sources demonstrate that the CUP indeed initiated and ordered deportation measures,74
and that these were not just random acts of violence initiated by Kurds and Turkish citizens. In
64

See Melson, supra note 9, at 71-81 (asserting that Turkish political philosopher Ziya Gökalp led a national political
movement towards Turkism and notions of a Turkish state consisting entirely of Turks that was embraced and carried out by the
CUP); Simeon A. Morbey, International Justice Case Concerning Cultural Property and the Armenian Genocide (United States
of America v. Republic of Turkey) Application for the Institution of Proceedings of the United States of America, 4 U. ST.
THOMAS J. L. & PUB. POL’Y 138, 148-150 (2010) (“The ‘final solution’ was the result of an intellectual commitment to Turkish
nationalism, as ideology that suffused the [CUP] during the war years.”); Toynbee, supra note 5 (“The Turkish leaven was to
permeate the non-Turkish lump, until it had all become one uniform Turkish substance.”).
65
Sassounian, supra note 9, at 119. See also LEWIS, supra note 60, at 286 (proposing that Mustafa Kemal, a general in the
Ottoman army, was the successor of the Young Turks as the leader of Turkey).
66
Vienna Convention on Succession of States in Respect of State Property, Archives, and Debts, art. 36, Apr. 7, 1983, 22
I.L.M. 306, available at http://untreaty.un.org/ilc/texts/instruments/english/conventions/3_3_1983.pdf. Accord Kolovrat v.
Oregon, 366 U.S. 187, 190-191 (1961) (concluding that a treaty signed by Serbia in 1881 was binding on Yugoslavia because
Serbia was the successor state to Yugoslavia).
67
Dadrian, supra note 9, at 75. Accord Eren Keskin, Armenian Genocide “Yesterday and Today”, 4 U. ST. THOMAS J. L. &
PUB. POL’Y 31, 32 (2010) (“The Republic of Turkey, which assumed the financial debts of the Ottoman Empire at the Lausanne
conference, did not assume and is still resisting assuming the biggest debt of the Empire, which is the debt of an apology.”).
68
LEWIS, supra note 60, at 251.
69
See id. at 255; SHAW & SHAW, supra note 50, at 366-367.
70
See Deirmenjian v. Deutsche Bank, A.G., 526 F. Supp. 2d 1068, 1076-1077 (C.D. Cal. 2007)
71
See SHAW & SHAW, supra note 50, at 366-367.
72
See infra text accompanying notes 30-36. See also Fatma Müge Göçek, Reconstructing the Turkish Historiography on the
Armenian Massacres and Deaths of 1915, in LOOKING BACKWARD, MOVING FORWARD: CONFRONTING THE ARMENIAN GENOCIDE
211-218 (Richard G. Hovannisian ed., 3d. prtg. 2006).
73
See LANDEAU, supra note 5, at 74-78.
74
See infra text accompanying notes 76-82. See also Shamsey, supra note 8, at 335-336; Dadrian, supra note 9, at 62-69.

[Vol. 2, 2011]

LAW JOURNAL FOR SOCIAL JUSTICE

126

fact, after World War I, the Mazhar Inquiry Commission—a special commission headed by the
Turkish Departments of the Interior and Justice with extensive investigative powers—submitted
forty authenticated documents introduced into evidence in the special (Fevkâlade) Courts
Martial.75 The findings of the Courts Martial, corroborated by party admissions made by Young
Turk leaders, confirmed that Ottoman government officials planned and coordinated the
Armenian Genocide,76 and the penalty for premeditated murder under Article 170 of the Turkish
Penal Code was death.77 Interestingly, “the Istanbul trials were entirely based upon domestic
penal code rather than international law.”78 Thus, at the time of the trials, not only did Turkey
recognize that the mass murder of Armenians was premeditated and deliberate, it also prosecuted
the perpetrators under its domestic penal code, which assuredly constitutes Turkey’s concession
that it is the state successor to the Ottoman Empire. Accordingly, this procedural admission
further defeats the first prong of Turkey’s argument, an attempt to fully distinguish the modern
Republic of Turkey from the Ottoman Empire.
In an eerie conversation with Enver Pasha, one of the CUP leaders,79 Ambassador
Morgenthau diplomatically attempted to detach the CUP from responsibility for the mass murder
of the Armenians.80 Taking offense to Ambassador Morgenthau’s remark, Enver replied:
You are greatly mistaken. . . . We have this country absolutely under our control. I
have no desire to shift the blame onto our underlings and I am entirely willing to
accept the responsibility myself for everything that has taken place. The Cabinet
itself has ordered the deportations. . . . [W]e are the real rulers of Turkey, and no
underling would dare proceed in a matter of this kind without our orders.81
Enver Pasha’s admission underscoring the centralized decision-making with respect to the
decimation of the Armenians confirms the indictments of the Courts Martial, which disclosed
weighty evidence of the CUP’s critical role in the Armenian massacres.82 Thus, the rationale
behind Turkey’s argument that the Ottoman government did not officially commit genocide
stands on historical fiction.
Lastly, the evidence undermines the third prong of Turkey’s argument: that the murders were
the product of necessary wartime measures.83 According to that argument, the “deportation” of
Armenians out of what is now Eastern Turkey was necessary because of Armenian uprisings and
75
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Armenian collusion with Russia against the Ottomans during World War I.84 Turkish historians
have sought to contextualize the massacres as a response to Armenian disloyalty, claiming that
the Armenians were in open revolt against the Ottoman Empire.85 However, ample evidence
establishes that there was no such rebellion by the Ottoman Armenian population.86 Toynbee
asserts that an Armenian rebellion was practically impossible, as nearly every able-bodied
Armenian male in the Ottoman Empire between the ages of twenty and forty-five was serving in
the Ottoman army at the time of the deportations.87 Moreover, the deportation measures had
already begun before the “Van Rebellion,”88 the uprising of Armenians in the region of Van cited
most frequently by Turkish scholars as an example of Armenian disloyalty.89 Finally, Article 6
of the Rome Statute—which adopted the Genocide Convention definition of genocide90 and
established the International Criminal Court91—“makes no distinction between justified or
unjustified genocidal acts; no exception is present for officials claiming they were acting in the
best interest of the state.”92 Thus, even if some rogue Armenians were resisting genocide, or
assisting Russia in World War I—an assumption refuted by most reports—the mass murder of
Armenians by the CUP is indefensible under international law.
D. Current Status of Armenian Genocide Recognition
Despite the fact that the Turkish government vehemently denies its role in the Armenian
Genocide and disputes the fact that genocide ever occurred,93 overwhelming evidence
demonstrates that the Ottoman Empire, through enforcement by Turkish soldiers in the army,
engaged in genocide against its Armenian population. The Vatican, the European Parliament,
the UN Sub-Committee on Prevention of Discrimination and Protection of Minorities, the
legislatures of more than twenty countries, and the legislatures of forty-two of fifty American
states have all recognized the Armenian Genocide.94 Nevertheless, perhaps the most important
entities to Armenians as far as recognition of the Armenian Genocide is concerned—the United
Nations, Turkey, and the United States—have balked at recognizing these atrocities committed
against the Armenians as a “genocide.”95
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II. THE QUEST FOR RESTORATIVE JUSTICE
A. The Importance of Restorative Justice for Armenians and Possible Avenues for
Restorative Justice
The absence of worldwide recognition of the Armenian Genocide has plagued Armenians
since the end of World War I.96 “This sense of total loss of one’s origins plays a significant role
in the psychological experiences of the surviving generations of Armenians,” psychiatrists Levon
Boyajian and Haigaz Grigorian assert.97 The complete lack of general knowledge of what
transpired places a peculiar burden upon the children and grandchildren of survivors who feel a
familial obligation to vindicate their past and avow their ethnic identity.98 Boyajian and
Grigorian expound on the psychological effect of the Armenian Genocide:
Because of the historical differences between public recognition of the events of the Jewish
Holocaust and the denial of the Armenian genocide by the Turks, the impact upon the
subsequent generations is very different. The issue of Armenian identity and insistence upon
the recognition of that event by the world plays a central role in the identity formation of
subsequent generations of Armenians. How do you explain who you are to others as well as
to yourself when no one acknowledges the reality and validity of your past?99
According to Boyajian and Grigorian, “All Armenians consider themselves survivors and all
consider the events their own background because all either were victims or had close relatives
who perished, and all have lost their ancestral homeland.”100 Consequently, “[t]he genocide is
not the experience of only a portion of the Armenian people; it is the experience of all.”101
Armenians have taken on a de facto identity of victimization and martyrdom;102 as long as denial
of the Armenian Genocide persists, the ghosts of the genocide will not go away.103
Because of a majority of the international community’s indifference towards the Armenian
Genocide and Turkey’s evasion of punishment for its crimes, Armenians feel the need for
restorative justice.104 According to Marquette University philosophy professor Margaret Urban
Walker, “Restorative justice embodies a view of crime or violence as a violation of people and
relationships that entails an obligation to set things right, repairing victims and communities, and
ideally humanizing and reintegrating offenders.”105 Restorative justice emphasizes the repairing
of relations by acknowledging victims’ needs and requiring that those responsible for harm be
96
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held accountable.106 The means by which this is done is through public apology, truth-telling,
and restitution or compensation.107 Unfortunately, many of the ideal mechanisms of restorative
justice, such as the right of Armenian Genocide victims to confront the perpetrators and hold
them accountable, are not possible, inasmuch as nearly all of the actual victims and perpetrators
of the Armenian Genocide have long since passed away. Nevertheless, public apology, truthtelling and compensation are necessary—and attainable—to help heal the ongoing wounds of
Armenians collectively.
Notwithstanding all of the options for restorative justice, the Armenian Diaspora wants
Turkey, at a minimum, to pay for its wrongdoings.108 Literally.109 Author Harut Sassounian has
proclaimed, “A simple acknowledgement of what took place and mere apology [from Turkey] . .
. would not heal the wounds and undo the consequences of the Genocide.”110 While money and
official recognition by Turkey could never make up for what Armenians as a whole have
experienced—from the tremendous loss of our families to the loss of a majority of our ancestral
homeland—it is the only feasible remedy in the current political context.
Yet, the symbolic impact of official recognition from the United States, United Nations, and
most importantly, Turkey, is nonetheless important to Armenians.111 Recognition in the United
States could stem from either federal legislation creating a private right of action for Armenian
Genocide-related litigation or Congressional resolutions.112 According to international law
scholar Mark D. Kielsgard, “In terms of hard law, [Congressional] resolutions are merely
symbolic, but in terms of restorative justice, they can be an indispensable step in the healing
process.”113
Even though official U.S. government recognition has not been forthcoming, the symbolic
effect of common law recognition from U.S. courts through an award for damages in a judgment
for Armenian survivors serves as a tangible step toward restorative justice for Armenians.114
While court-awarded damages for descendants of victims do not technically suffice as
reparations from the standpoint of public international law, they would still give heirs of
Armenian Genocide victims something of value.115 More importantly, according to New York
attorney and journalist Michael Bobelian, “forcing their payment could be a way of getting
people to recognize that something horrible had happened in Turkey [almost one hundred years
ago].”116 Finally, recognition of the Armenian Genocide by the United States would exert
significant pressure on Turkey—a political ally117 that expends tremendous resources to lobby
against Congressional recognition of the genocide118 and criminalizes discussion of the
106
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Genocide119—to recognize the Armenian Genocide, acknowledge its wrongdoings, and provide
reparations to descendants of Armenian victims.
B. Actors Behind the Armenian Genocide Litigation Movement
At the heart of the Armenian quest for restorative justice today is high-profile attorney, Mark
Geragos. Over the last ten years, Geragos, along with other Los Angeles-based Armenian
attorneys, has spearheaded major Armenian Genocide-related class action lawsuits against banks
and life insurance companies on behalf of descendants of victims who were clients of those
companies. But the battle actually began with another Armenian attorney.120 While reading
Henry Morgenthau’s memoirs, attorney Vartkes Yeghiayan discovered that thousands of
Armenian Genocide victims owned life insurance policies, and realized that most heirs had
probably not collected the proceeds because Armenian families were broken apart and dispersed
all over the world after the Genocide.121 In 2000, Yeghiayan filed a lawsuit against the New
York Life Insurance Company (“New York Life”) in U.S. District Court in Los Angeles,122
home of the largest Armenian community in United States.123 Yeghiayan enlisted Geragos,
along with attorneys Brian Kabateck—whose grandparents were Armenian Genocide
survivors—and William Shernoff to form the Armenian Genocide class action “Dream Team.”124
The attorneys still faced serious obstacles. The most obvious problem was the statute of
limitations on claims arising under the insurance policies.125 The attorneys rallied influential
Armenians in California, such as former California Governor George Deukmejian, to persuade
the state legislature to extend the statute of limitations on Armenian Genocide claims.126 In April
2001, New York Life offered $10 million to settle the lawsuit.127 While Kabateck and Shernoff
urged Yeghiayan to accept the settlement and even issued press releases of the settlement,
Yeghiayan refused.128 Bobelian describes Yeghiayan’s rationale for rejecting the settlement in
terms of restorative justice:
Yeghiayan wanted the insurer to pay his clients so that they would get the money they
were owed, but also as an act of public recognition for a genocide that most
Armenians believed had been too little noticed—and that its perpetrators had
consistently denied. In Yeghiayan’s view, a settlement could serve both purposes
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only if it were large enough to attract the world’s attention. Otherwise, he would seek
the recognition that his people deserved by trying the case in court.129
After Judge Snyder denied New York Life’s motion to dismiss, however, the parties did agree to
settle the case for $20 million.130
This began an era of Armenian Genocide lawsuits. Since the groundbreaking New York Life
settlement, Geragos, Kabateck, and Yeghiayan have earned notoriety for their representation of
descendants of Armenian Genocide victims. In 2005, French insurance company AXA settled a
lawsuit led by Geragos on behalf of heirs of life insurance policy-owning Armenian Genocide
victims for $17 million.131
C. Recent Litigation of Armenian Genocide-Related Claims
Despite these victories for Armenians, the road to reparations has not been easy. After the
successful settlements in the New York Life and AXA cases, Geragos and Kabateck filed two
more Armenian Genocide class action lawsuits in California on behalf of heirs of Armenian
Genocide victims. In Deirmenjian v. Deutsche Bank, the U.S. District Court for the Central
District of California granted several German bank defendants’ motion to dismiss.132 The court
held that section 354.45 of the California Code of Civil Procedure—which extends the statute of
limitations to 2016 for Armenian Genocide-related cases involving looted or unpaid bank
assets—is preempted because it conflicts with the federal government’s resolution of claims
arising out of World War I.133 In 2009, the U.S. Court of Appeals for the Ninth Circuit ruled
similarly in Movsesian v. Victoria Versicherung AG (“Movsesian I”), holding that section 354.4
of the California Code of Civil Procedure—which stretched the statute of limitations for claims
arising under Armenian Genocide-related life insurance policies to 2010—is preempted because
it impermissibly infringes on the national government’s power to conduct foreign affairs.134
On December 10, 2010, however, the same Ninth Circuit judicial panel reversed its
Movsesian I ruling in the second round of Movsesian (“Movsesian II”).135 As Judge Harry
Pregerson, author of the 2009 dissenting opinion, concluded in the 2010 majority opinion,
“California Code of Civil Procedure § 354.4 is not preempted by federal law. . . . There is no
clearly established, express federal policy forbidding state references to the Armenian
Genocide.”136 On July 8, 2011, in light of the Movsesian II decision, the California legislature
amended section 354.4 of the California Code of Civil Procedure to extend the statute of
limitations to 2016 for heirs of Armenian Genocide victims to bring insurance policy claims.137
129
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The Deirmenjian and Movsesian I decisions stand in sharp contrast to the treatment of
Holocaust reparations cases by American courts. While most of the Holocaust lawsuits filed in
American courts between 1945 and 1995 for damages suffered during World War I were
summarily dismissed, recent Holocaust-era settlement distributions resulting from United Statesbased litigation over the past decade have totaled over 8 billion dollars.138 Although the
Holocaust occurred in Europe, the United States legal system has emerged as the leader in
delivering justice for Holocaust survivors.139 According to international law professor Michael J.
Bazyler of the Chapman University School of Law, “American courts have a long history of
recognizing jurisdiction over defendants where courts of other countries would find jurisdiction
to be lacking.”140
United States courts have general jurisdiction over all companies that maintain “continuous
and systematic” contacts with the forum state.141 Moreover, American courts have jurisdiction
over human rights cases “even if (1) the acts complained of did not occur in the United States
and (2) the plaintiff is not American.”142 Thus, “[a]s with all transnational litigation today, the
highly-developed and expansive system of American justice makes the United States the best,
and in most instances, the only, legal forum for the disposition of such claims.”143 Even Bazyler,
however, is surprised at the successful trend of Holocaust litigation, stating:
The fact that American Courts are being used today to deal with wrongs committed
during World War I, over one-half century after the events took place, is astounding.
In the history of American litigation, no class of cases has ever appeared in which so
much time had passed between the wrongful act and the filing of the lawsuit. Most
surprisingly, almost all of the Holocaust restitution lawsuits have been successful.144
Because both Holocaust and Armenian Genocide cases involve claims brought by plaintiffs for
atrocities committed outside the United States more than fifty years after the causes of action
arose, the jurisprudence behind Holocaust cases should also apply to Armenian Genocide-related
claims.
The U.S. legal system is the only forum with jurisdiction that is broad enough to encompass
the claims of Armenian Genocide victims.145 The Ninth Circuit’s recent change of heart in the
Movsesian II decision finally opens the door for the resolution of Armenian Genocide claims in
California. It likely also revives Deirmenjian and other cases with Armenian plaintiffs against
World War I-era banks and insurance companies and their subsidiaries. Less than one week after
the Ninth Circuit’s Movsesian II decision, Vartkes Yeghiayan sued the Turkish government and
two Turkish banks for $63 million over land encompassing Incirlik Air Base—which is currently
138

See Michael J. Bazyler, The Holocaust Restitution Movement in Comparative Perspective, 20 BERKELEY J. INT’L L. 11,
12 (2002).
139
See id.
140
Id.
141
See Perkins v. Benguet Consolidated Mining Co., 342 U.S. 437, 445-446 (1952). See also Helicopteros Nacionales de
Colombia v. Hall, 466 U.S. 408, 415-416 (1984).
142
See Bazyler, supra note 138, at 13. See also Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980) (holding that a victim of
state-sponsored torture and killing committed in a foreign country could sue the perpetrator if the perpetrator is a government
official and if served in the U.S.).
143
Id. (emphasis added).
144
Id. at 11-12.
145
See id. at 12.
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being used by the United States military—because it was allegedly confiscated from Armenians
without compensation during the Armenian Genocide.146
Nevertheless, despite the windfall from the Movsesian II decision, heirs of Armenian
Genocide victims deserve a forum to resolve their claims in all fifty states without having to rely
on case-by-case determinations by courts or state laws such as California’s that affirmatively
permit such lawsuits, and without having to worry about the interplay of statutes of limitations
with stare decicis. Official recognition of the Armenian Genocide by federal legislation that
simultaneously extends or eliminates altogether the statute of limitations for Armenian
Genocide-related claims would eradicate such concerns, and serve as a symbolic
acknowledgement that would ultimately compel Turkey to address its wrongdoings.
Vartkes Yeghiayan originally thought about sidestepping the statute of limitations issue by
arguing that “there is no statute of limitations on genocide”;147 however, even Yeghiayan
admitted that he thought it was a weak argument.148 But such an assessment may be premature.
How could Armenian Genocide survivors—who lost most of their family members and
documents during the Genocide and who were scattered around the world after being uprooted
from their homeland149—be expected to find missing insurance policies and bring their claims
within a limited amount of years after such trauma and chaos?
The United Nations supports the waiving of statutes of limitations for genocide cases.
Pursuant to General Assembly Resolution 60/147, “statutes of limitations shall not apply to gross
violations of international human rights law and serious violations of international humanitarian
law which constitute crimes under international law.”150 The General Assembly, composed of
representatives from all UN Member States, is the deliberative organ of the UN charged with
drafting such important resolutions.151 While General Assembly resolutions are not binding on
UN Member States as a matter of international law,152 they merit deference as persuasive
authority when addressing specific cases of wrongdoing, because they serve as a blueprint for
mending existing defects in international law, ratified by the majority of the UN Member States.
This particular Resolution was aimed at addressing punishment and reparations on an
international level for serious human rights crimes; it should thus be applied to all claims arising
under gross violations of international human rights law and, in particular, genocide.
Further, while the purpose of a statute of limitations is to prevent claims brought by plaintiffs
years after the cause of action occurred given inherent unreliability of evidence, poor memory,
and overall difficulty in litigating, the main purpose behind extending statutes of limitations in
cases of genocide is because these litigation problems arise principally as a result of genocide.
The reason for insufficient or unreliable evidence or poor memory in claims arising from
genocide is because such evidence is often physically destroyed during the commission of
genocide or mentally repressed due to the accompanying trauma. Moreover, after experiencing
146
Associated Press, Armenian-Americans Sue Turkey Over Land Claims, ABCNEWS.COM, Dec. 16, 2010, available at
http://abcnews.go.com/US/wireStory?id=12405129.
147
Bobelian, supra note 104, at 43.
148
Id.
149
See Sassounian, supra note 9, at 115-116 (“The destitute refugees, abandoned to their tragic fate, were forced to settle
down in permanent exile. In those early years, their first priority was survival, fending off starvation and disease.”).
150
Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law, G.A. Res. 60/147, ¶ 6, U.N. Doc.
A/RES/60/147 (Mar. 21, 2006) (emphasis added).
151
DUNOFF, RATNER & WIPPMAN, supra note 45, at 26.
152
See Kielsgard, supra note 28, at 2; Sassounian, supra note 9, at 122.
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the horrors of genocide, survivors are typically not positioned to bring a genocide claim: most
have suffered abuse, lost their family, and simply cannot comprehend their right to file a suit. So
whereas statutes of limitation in the ordinary practice of law penalize plaintiffs who should have
brought their claims earlier, statutes of limitations applied to genocide victims punish plaintiffs
who could not possibly have brought their claims at an earlier time. Applying statutes of
limitation to genocide victims further penalizes these victims for the unavoidable consequences
of genocide.
Recent history has proven that passage of time after the occurrence of genocide need not be
dispositive for the recovery of damages in genocide-related cases. Although more than fifty
years passed since Nazi crimes were committed in World War II, compensation was paid to
Holocaust victims153 and looted assets and properties were returned to them “without strict
adherence to the technicality of any system of law and without the formal intervention of
[international political] institutions.”154 Clearly, Holocaust survivors prevailed in these cases
over fifty years after their causes of action arose because courts relaxed the statute of limitations,
as well as other stringent legal doctrines that may have barred their claims. United States courts
can and should apply these same standards in Armenian Genocide lawsuits, and carve out an
exception to statutes of limitations for genocide-related claims. Such a groundbreaking judicial
policy would open the door—not only for proper compensation for Armenian Genocide
survivors—but also for restorative justice and recognition of the Armenian Genocide.
Furthermore, Congress should follow the principles set forth by the UN General Assembly and
enact legislation eliminating the statute of limitations for Armenian Genocide claims. Yet, to
accomplish this, Congress must first recognize the Armenian Genocide.
D. Federal Legislative and Executive Policy with Respect to the Armenian Genocide
Deirmenjian and Movsesian I effectively ruled that a court is not the proper forum for the
resolution of Armenian Genocide claims. Until the Ninth Circuit’s reversal of Movsesian I in its
2010 Movsesian II decision, both earlier rulings held that California laws extending the statute of
limitations for Armenian Genocide cases were preempted because they interfered with foreign
policy as well as the resolution of World War I claims in the 1923 Treaty of Lausanne.
Unfortunately, it has been U.S. foreign policy not to recognize the Armenian Genocide for fear
of losing Turkey as a Muslim ally in the Middle East.155 According to then-President George W.
Bush, “‘Congress has more important work to do than antagonizing a democratic ally in the
Muslim world, especially one that is providing vital support for our military everyday.’”156
Further, on April 24, 2009—Armenian Genocide Remembrance Day157—President Barack
Obama stated, “The Meds Yeghern must live on in our memories, just as it lives on in the hearts
of the Armenian people.”158 In what was a essentially a slap in the face to Armenians, Obama
sneakily sidestepped using the term “genocide” by his use of the phrase “Meds Yeghern,” a term
153

See Bazyler & Fitzgerald, supra note 63.
Verhoeven, supra note 96, at 154.
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See Kielsgard, supra note 28, at 2-3; Kelly, supra note 94, at 153.
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Carl Hulse, House Speaker Now Unsure if Armenian Genocide Motion Will Reach a Vote, N.Y. TIMES, Oct. 18, 2007, at
A16, available at http://www.nytimes.com/2007/10/18/washington/18cong.html.
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See Sassounian, supra note 9, at 116.
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known as the “Great Calamity” in the Armenian language.159 Additionally, while resolutions
recognizing the Armenian Genocide have been sponsored in both houses of Congress, they have
run into the same roadblocks that exist in both the executive and legislative branches regarding
foreign policy and the fear of jeopardizing the United States’ relationship with Turkey.160
If the executive and the legislative branches remain uncommitted to a policy recognizing the
Armenian Genocide, then American courts are the only viable forum for restoring justice to
Armenian Genocide victims. Thus, a judicial policy that defers to federal legislation (or its lack
thereof) with respect to victims of the Armenian Genocide poses a serious dilemma for
descendants of these victims, particularly because federal policy is so attuned to the Turkish
government’s powerful lobby.161 Consequently, as federal policy stands now, if Movsesian II
were overturned, Armenian Genocide victims would again be left without a proper forum to
resolve their causes of action.
II. CONCLUSION
An estimated 1.5 million Armenians—anywhere from one-half to three-quarters of the
Ottoman Empire’s entire Armenian population—were murdered during the Armenian Genocide.
All five acts listed in the Genocide Convention’s definition of “genocide” were committed by the
Ottoman government with the intent to destroy the Armenians, though evidence of only one such
act is necessary for a finding of genocide. Finally, substantial evidence supports the fact that the
Young Turks—Ottoman leaders who sought to create a homogeneous Turkish state—
orchestrated the Armenian Genocide. As official successor to the Ottoman Empire, the Republic
of Turkey bears continuing responsibility for the Armenian Genocide. Astonishingly, Turkey
has yet to suffer any consequences, and the Armenian Genocide is not recognized as such by
Turkey, the United Nations, or the United States.
Official recognition of the Armenian Genocide by the executive or legislative branches of the
United States government would facilitate the process for descendants of Armenian Genocide
victims to receive damages for looted assets or unpaid life insurance policies by extending, or
even suspending altogether, the statute of limitations for such claims. Given the high population
of Armenians in the United States relative to other countries outside of Armenia, such official
recognition would serve as a symbol to Armenians that people actually know and care about the
Armenian Genocide; this will help our collective healing. Finally, recognition from the United
States would not only draw significant worldwide attention to the Armenian Genocide, it would
also place political pressure on Turkey to follow suit. At present, however, the only avenue for
Armenians to achieve restorative justice is through American courts.
Spurred by the Ninth Circuit’s green light to Armenian Genocide claims in Movsesian II,
Mark Geragos is presently taking on the most monumental of all challenges: suing the Republic
159

See Katie Connolly, Obamameter: Did Obama Break His Promise to Armenians, NEWSWEEK.COM, Apr. 27, 2009,
http://www.newsweek.com/blogs/the-gaggle/2009/04/27/obameter-did-obama-break-his-promise-to-armenians.html. See also
Sassounian, supra note 9, at 116.
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Legal Battles, TURKISH DAILY NEWS, May 11, 2006, available at 2006 WLNR 8584940 (describing Turkey’s indignation over
France’s proposed Armenian Genocide bill”); Carl Hulse, U.S. and Turkey Thwart Armenian Genocide Bill, N.Y. TIMES, Oct. 26,
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of Turkey.162 Prior to Vartkes Yeghiayan’s $63 million lawsuit against the Turkish government
and two Turkish banks over land encompassing Incirlik Air Base, Geragos’s lawsuit was the first
Armenian Genocide lawsuit to formally name the Republic of Turkey as a defendant.163 While
Movsesian II assists Geragos’s cause, it is by no means settled law, and might well be appealed
to an en banc Ninth Circuit panel or eventually granted certiorari by the Supreme Court to
definitively settle the legality of private causes of action for Armenian Genocide claims. And
should the Supreme Court decide to either defer to Congress, rule that California’s laws are
preempted, or declare it a political question unfit for judicial review, then descendants of
Armenian Genocide victims would have no forum to bring their causes of action in the United
States unless there was a sudden shift in federal policy.
Armenians are a people dispersed all over the world—not by choice, but as a result of
brutality, ethnic cleansing, religious bigotry, and oppression. The Armenian Diaspora is linked
through a common heritage, language, and history of survival. Accordingly, Armenians
generally form a tight-knit network, and stay informed and involved in Armenian-related issues
all over the globe, particularly through the Armenian press and their local Armenian
communities. Mark Geragos’s and Vartkes Yeghiayan’s battles through the American judicial
system against the Republic of Turkey for recognition of the Armenian Genocide will be
followed closely by Armenians all over the world. The Armenian Diaspora awaits—and
deserves—restorative justice.
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See Linda Deutsch, Lawsuit Filed in California Against Turkey, Banks Seeking Compensation, ARMENIAN OBSERVER,
August 4, 2010.
163
See id. See also Associated Press, supra note 146 (explaining that on December 15, 2010, Vartkes Yeghiayan filed a suit
against the Turkish government and two Turkish banks for $63 million for land encompassing Incirlik Air Base – which is
currently being used by the United States military – because it was allegedly confiscated without compensation during the
Armenian Genocide).
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INTRODUCTION
I.

GENERAL BACKGROUND

Technology has reduced the amount of privacy we enjoy with respect to our personal
information.1 Various public and private databases store volumes of information about each of
us, documenting nearly every aspect of our lives for interested parties to see in the future.2 As
one example, consider the emerging phenomenon known as “the Cloud,” an abstract,
interconnected network of databases that lets us retrieve our data from remote servers via our
smartphones, laptops, and conventional computers.3 This paper explores a particular area of this
general technological upheaval: how the federal courts are responding to an increasing number
of cases where police used the Global Positioning System (“GPS”) to monitor suspects without
obtaining a warrant beforehand.
A decision regarding warrantless GPS tracking is long overdue, given the near-ubiquity of
GPS-based technology in everyday life. Cell phone users continuously relay their location to
their service providers.4 Rapid advances in GPS technology have made location-based services a
part of daily life, in the form of phone-based navigation and popular applications like
Foursquare.5 Google is developing GPS-driven, self-operating cars,6 and Nevada has already
changed its laws to allow driverless cars on its roads.7 Surveillance technology is also
proliferating, partly because GPS tracking devices are small, cheap, and eliminate the need to
have actual policemen conduct around-the-clock surveillance.8 Police regularly use GPS devices
to track U.S. citizens—many of whom are not currently suspected of any crime whatsoever.9 In
at least one case, the FBI secretly monitored a Muslim-American citizen who was on a
government watch list but not involved in any kind of illicit activity, had nonetheless been
placed on a confidential Government watchlist.10 Because the police carefully guard the details
1

Cf. Daniel Tencer, FBI Pressuring Google, Facebook to Allow “Back Doors” for Wiretapping, Raw Story (Nov. 17,
2010, 9:47 PM), http://www.rawstory.com/rs/2010/11/fbi-pressuring-google-facebook-wiretapping.
2
See, e.g., H.R. REP. NO. 106-932, at 5 (2000), available at http://thomas.loc.gov/home/LegislativeData.php?
&n=Reports&c=106 (search for Rep. No. 106-932; then click “PRIVACY IN THE DIGITAL AGE”) (discussing Congress’
concern about the vast amount of personal data available via the internet).
3
Frank Gens, Defining “Cloud Services” and “Cloud Computing”, IDC Exchange (Sept. 23, 2008), http://blogs.idc.c
om/ie/?p=190.
4
In re U.S. for an Order Authorizing the Release of Historical Cell-Site Information, 736 F.Supp.2d 578 (E.D.N.Y. 2010)
(discussing the technical workings of GPS-enabled cell phones at length and approving the holding of United States v. Maynard);
see also Renée Hutchins, Tied Up in Knotts? GPS Technology and the Fourth Amendment, 55 UCLA L. Rev. 409, 414-421
(2007).
5
See, e.g., Chad Catacchio, Foursquare Now at 2.6 Million Users, THE NEXT WEB (Dec. 8, 2010), http://thenextweb.com/l
ocation/2010/08/12/foursquare-now-at-2-6-million-users.
6
John Markoff, Smarter Than You Think: Google Cars Drive Themselves, in Traffic, N.Y. TIMES, Oct. 9, 2010,
http://www.nytimes.com/2010/10/10/science/10googleside.html.
7
A.B. 511, 2011 Leg., 76th Sess. (Nev. 2011); Alex Knapp, Nevada Passes Law Authorizing Driverless Cars, FORBES (Jun.
22, 2011, 5:29 PM), http://blogs.forbes.com/alexknapp/2011/06/22/nevada-passes-law-authorizing-driverless-cars/.
8
See, e.g., United States Naval Observatory, GPS INFO, NAVAL OCEANOGRAPHY PORTAL, (Last visited Sept. 8, 2010),
http://www.usno.navy.mil/USNO/time/gps/gps-info.
9
See, e.g., Ben Hubbard, Police Turn to Secret Weapon: GPS Device, Wash. Post, Aug. 13, 2010, http://www.washingt
onpost.com/wp-dyn/content/article/2008/08/12/AR2008081203275.html.
10
Kim Zetter, Caught Spying on Student, FBI Demands GPS Tracker Back, Wired, Oct. 7, 2010,
http://www.wired.com/threatlevel/2010/10/fbi-tracking-device. In this incident, a 20-year-old California student named Yasir
Afifi discovered a GPS tracker attached to the underside of his car, and was subsequently confronted by a half-dozen
Government agents demanding the return of the device. Mr. Afifi has no criminal record and was apparently being followed for
the sole reason that his recently-deceased father was an Islamic-American community leader.
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of their investigatory methods, it is nearly impossible to tell how many similar instances of
monitoring have gone unreported. In a few years, we will probably be monitored by default.
More and more cars are coming factory-equipped with an event data recorder which preserves a
host of variables (including speed and braking patterns) in the time leading up to a collision,11
thus making default monitoring plausible, perhaps inevitable. It would be very easy and very
inexpensive for manufacturers to include GPS data in an event data recorder’s reports, which
could in turn enable police to access that data for general investigatory purposes.
In theory, GPS monitoring is no more than an effective substitute for human surveillance; it
simply replaces a team of detectives working around-the-clock shifts with a single palm-sized
device.12 However, in practice, it provides an omniscient, undetectable view of an individual’s
activities. A car equipped with a GPS transponder will generate a complete database of a
vehicle’s travels with pinpoint precision and, therefore, a personalized portrait of its owner.
When the government knows where your personal vehicle is at all times, it can easily deduce
whom you associate with and what kind of person you are. The police will know, for example,
whether your car spends more time outside of churches or adult bookstores. Because tracking a
citizen’s vehicle is as simple as installing a nigh-undetectable receiver, GPS technology has
effectively granted the police new surveillance powers without any action by the state or federal
legislatures.
Our general right not to be followed everywhere we drive can no longer be protected by
social customs and technological limitations. It is now an issue for the state and federal courts to
decide. Whether we, as citizens, will continue to enjoy a de facto right to privacy in our travels,
or if it will be “revealed” that such a right never legally existed, depends on the courts’
understanding of the Fourth Amendment. Under the “reasonable expectation of privacy” test of
Katz v. United States, the police only need a warrant to collect data from us if their activities
violate a citizen’s objectively reasonable subjective expectation of privacy, triggering a “search”
or “seizure” within the meaning of the Fourth Amendment.13 In other words, if we as a society
currently expect that our cars will not typically be tracked from place to place, and if the
individuals subjected to GPS surveillance have a personal expectation that they are not going to
be continuously monitored by satellites in low Earth orbit, then the courts should hold that the
Fourth Amendment protects those individuals. Conversely, if we view government access to a
total record of our movements as a price we willingly pay for twenty-first century conveniences,
or if an individual can no longer realistically expect to escape observation whenever and
wherever he drives, then the courts should likely hold that the Fourth Amendment is
inapplicable.
A. Cases Considering Warrantless GPS Surveillance
In 2010, the Eighth, Ninth, and D.C. Circuit Courts of Appeals heard cases where the police
had tailed suspects via GPS without warrants to install the monitoring units or collect the
11

Mary-Rose Abraham, Is That a ‘Black Box’ in Your Car?, ABC NEWS (Feb. 22, 2010),
http://abcnews.go.com/Technology/MellodyHobson/car-black-box-records-key-data/story?id=9814181.
12
See, e.g., United States v. Garcia, 474 F.3d 994, 997 (7th Cir. 2007) (hereinafter “Garcia”) (arguing that GPS tracking is
theoretically equivalent to a system of surveillance cameras installed along the public roads).
13
Katz v. United States, 389 U.S. 347 (1967). Justice Harlan’s concurrence established the two-part framework still in use
today: a “reasonable expectation of privacy” exists when a person manifests (1) a subjective expectation of privacy that (2)
society recognizes as reasonable. Id. at 361 (Harlan, J., concurring). In the GPS context, it is an open question whether society
recognizes a reasonable privacy interest that protects an individual’s movements against uninvited electronic monitoring.

[Vol. 2, 2011]

LAW JOURNAL FOR SOCIAL JUSTICE

140

recorded data. The Eighth Circuit (in United States v. Marquez14) and the Ninth Circuit (in
United States v. Pineda-Moreno15) both held in favor of the government, ruling that GPS
surveillance may be conducted without a warrant. Their reasoning mostly echoed Judge Posner’s
analysis in United States v. Garcia,16 a 2007 Seventh Circuit case treating GPS tailing as a matter
of first impression.17 In Garcia, Posner compared GPS to a series of cameras mounted along the
public streets, arguing that neither system captured anything except publicly exposed
information.18 Because a person’s location on the open road can be observed by anyone who
cares to look, it cannot be subject to a reasonable expectation of privacy.
However, in a dissent from the denial of rehearing in Pineda-Moreno, Ninth Circuit Chief
Judge Alex Kozinski vehemently disagreed with this position.19 First, in Kozinski’s view, even if
location tracking is not a search, the installation of the device must be held a Fourth Amendment
“seizure” because it interferes with a property owner’s inherent right to exclude others.20 Second,
it is entirely possible for an individual to manifest a reasonable expectation of privacy when
driving on public streets: “You can preserve your anonymity from prying eyes, even in public,
by traveling at night, through heavy traffic, in crowds, by using a circuitous route, disguising
your appearance, passing in and out of buildings and being careful not to be followed.”21
The D.C. Circuit also disagreed with Posner’s approach in United States v. Maynard,22
where a three-judge panel held that GPS monitoring amounts to a “search” under the Fourth
Amendment, therefore requiring the police to obtain a warrant before conducting GPS
surveillance. The Maynard court reached its holding in part because it did not accept two,
decades-old Supreme Court cases considering a primitive form of electronic location tracking—
short-range radio “beepers”—as dispositive of the GPS question.23 The court noted a qualitative
difference between human and electronic surveillance that apparently did not trouble Judge
Posner: machines never blink or sleep.24 GPS transponders amass a vast amount of data that adds
up to a unique “mosaic” of the targeted subject’s personality.25 In the D.C. Circuit’s view, police
activity that uncovers that mosaic amounts to a search.26
Since Maynard was decided, other courts have addressed its reasoning.27 The Department of
Justice appealed its loss in that case to the U.S. Supreme Court,28 which granted certiorari in
June 2011 and scheduled the case, recaptioned as United States v. Jones,29 for argument during
its October 2011 term. The Supreme Court certified two questions for consideration:
14

United States v. Marquez, 605 F.3d 604, 609-10 (8th Cir. 2010)
United States v. Pineda-Moreno, 591 F.3d 1212, 1213-17 (9th Cir. 2010) (hereinafter Pineda-Moreno).
16
Garcia, 474 F.3d at 994.
17
Garcia, 474 F.3d at 994.
18
Id. at 996-98.
19
U.S. v. Pineda-Moreno, 617 F.3d 1120 (9th Cir. 2010) (hereinafter Pineda-Moreno II).
20
Id. at 1122-23.
21
Id. at 1126.
22
615 F.3d 544, 555 (D.C. Cir. 2010).
23
Maynard, 615 F.3d at 556 (considering United States v. Knotts, 460 U.S. 276 (1983) and United States v. Karo, 468
U.S. 705 (1984)).
24
Id. at 565.
25
Maynard, 615 F.3d at 562.
26
Id. at 565-66.
27
Compare United States v. Cuevas-Perez, 640 F.3d 272, 274 (7th Cir. 2011) (distinguishing Maynard), with In re United
States for an Order Authorizing Release of Historical Cell-Site Info., 2011 WL 679925 (E.D.N.Y. 2011) (relying on Maynard’s
analytical framework).
28
Petition for Writ of Certiorari, U.S. v. Jones, --- U.S. --- (2011) (No. 10-1259), 2011 WL 1462758.
29
Grant of Writ of Certiorari, U.S. v. Jones, --- U.S. --- (2011) (No. 10-1259), 2011 WL 1456728.
15
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(1) Whether the warrantless use of a tracking device on petitioner’s vehicle to monitor its
movements on public streets violated the Fourth Amendment, and;
(2) Whether the government violated respondent’s Fourth Amendment rights by
installing the GPS tracking device on his vehicle without a valid warrant and without
his consent.30
B. Organizational Note
Section II of this paper provides a summary of the facts and holdings of Pineda-Moreno
(including Judge Kozinski’s dissent from the denial of rehearing) and Maynard. Section III
outlines the competing schools of legal thought embodied in the two cases, including brief
discussions of relevant Supreme Court precedents and a hypothetical legal question involving
ninjas. Section IV speculates on what the Supreme Court will hold in Jones and discusses some
possible avenues of decision the Court could take in rendering its opinion.
II.

THE 2010 GPS CASES
A. The Ninth Circuit’s View of GPS Monitoring

In January 2010, a panel of the Ninth Circuit decided United States v. Pineda-Moreno.31 The
panel reached two holdings: (1) the warrantless installation of a GPS device on a suspect’s
vehicle, while parked in the curtilage of the suspect’s home, does not constitute a search; and (2)
the monitoring of the GPS-generated data is not a search.32
Pineda-Moreno first aroused police suspicion when D.E.A. agents observed him on several
occasions buying otherwise-legal items—plant fertilizer and gardening supplies—that the agents
suspected Pineda-Moreno would use to grow marijuana.33 The agents eventually discovered the
location of Pineda-Moreno’s trailer home and began intensive surveillance. The government
installed GPS trackers on his car on seven occasions, in two locations: a public street and the
curtilage of his home.34 Using information gathered from the GPS device in conjunction with inperson surveillance, the police stopped and arrested Pineda-Moreno shortly after he had left a
suspected marijuana grow site.35 The police subsequently obtained his consent to search his
home, where the police found additional marijuana.36
The panel considered two separate legal issues in evaluating the surveillance: (1) the
installation of the GPS unit, and (2) the subsequent monitoring of the unit.37 As to the
installation, the court held that neither the invasion into Pineda-Moreno’s curtilage, nor the
affixing of the unit to the underside of his car, was a search or seizure.38 The court found that
Pineda-Moreno had no reasonable expectation of privacy in the driveway next to his residence,
even though the government conceded that the driveway was part of Pineda-Moreno’s
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curtilage.39 The court relied on the fact that no anti-trespassing signage or fencing had been put
up around Pineda-Moreno’s property.40 Without an affirmative effort to exclude the public from
his curtilage, Pineda-Moreno was unable to demonstrate a personal expectation of privacy in his
driveway. Thus, the court held that there was no “search” of the curtilage.41 Regarding an alleged
seizure of Pineda-Moreno’s vehicle, the panel further held that placing the GPS tracker on
Pineda-Moreno’s car did not constitute a Fourth Amendment “seizure,” since the unit did not
interfere with his possessory interest in the car.42 The panel applied earlier Ninth Circuit
precedent, that held that it is impossible to create a reasonable expectation of privacy in the
exterior of a vehicle.43
As to the monitoring, the panel began its analysis by quoting from the 1983 Supreme Court
decision United States v. Knotts,44 which held that following a suspect via a radio-wave “beeper”
was not a search. The Knotts Court said that “a person traveling in an automobile on public
thoroughfares has no reasonable expectation of privacy in his movements.”45 In other words, a
police officer may freely observe any car as it drives along public roads. From that starting point,
the Pineda-Moreno panel went on to reason that a device designed as a mere substitute for
human surveillance would not raise any additional or different constitutional problems.46 The
panel also addressed Kyllo v. United States,47 in which the Supreme Court held that police use of
thermal-imaging technology to scan the interior of a home was a search.48 Unlike the thermal
imaging in Kyllo, the Ninth Circuit reasoned that the GPS surveillance of Pineda-Moreno did not
uncover information that would be otherwise unavailable without a physical intrusion into a
constitutionally protected area.49 Accordingly, the Ninth Circuit affirmed Pineda-Moreno’s
conviction.50
B. The D.C. Circuit’s View of GPS Monitoring
In August 2010, the D.C. Circuit decided United States v. Maynard, 51 holding that the
warrantless GPS tracking of a suspect’s car for approximately one month was a search. 52 Codefendants Maynard and Jones were suspected of operating a drug ring out of a Washington D.C.
nightclub.53 Police embarked on a yearlong investigation that eventually included wiretaps and
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other surveillance.54 Without a warrant, agents installed a GPS device on Jones’ Jeep and
continuously monitored it for four weeks.55 Jones challenged the monitoring on appeal.
The D.C. Circuit panel began its analysis by describing the limited holding of Knotts.56
Knotts only considered the legality of electronically tracking a car over the course of a single
journey; the facts of the case (and the limits of the technology involved) prevented the Supreme
Court from passing on the constitutionality of sustained, around-the-clock electronic
surveillance.57 In fact, the Knotts Court expressly reserved the question of whether twenty-fourhour-a-day “dragnet-style” surveillance would invoke the Fourth Amendment’s warrant
requirement.58 While a person may not have a reasonable expectation of privacy while traveling
from one place to another along a public road, the Maynard panel interpreted Knotts as saying
that a person can still reasonably expect privacy in the totality of their movements.59 A single
journey along a public road may be exposed, but society recognizes that a citizen may reasonably
expect that he will not have their every movement in public followed for weeks on end.60 The
panel found that GPS devices give the Government precisely the kind of dragnet-style
monitoring capability that the Supreme Court worried about in 1983.61
The D.C. Circuit acknowledged that Pineda-Moreno and Garcia had considered
substantially similar facts and reached the opposite conclusion. In those cases, the Ninth and
Seventh Circuits held that GPS monitoring was no more invasive than the beeper tracking in
Knotts and thus was not a search. 62 The Eighth Circuit, in Marquez, indicated in dicta that it
agreed with this logic.63 However, the D.C. Circuit panel found error in all three decisions. Those
courts interpreted Knotts’ concern with “dragnet” surveillance as only reaching “widespread” or
“mass” surveillance of many citizens.64 The D.C. panel reasoned that the true problem with
dragnet surveillance is not that it ensnares many citizens, but that it reveals a wealth of
information about each individual being watched.65 The sum of an individual’s movements
creates a unified picture of that person’s activities that cannot be deduced from his public travels
considered separately.66
As support for this position, the panel cited Smith v. Maryland,67 in which the Supreme
Court considered “not just whether a reasonable person expects any given number he dials to be
exposed to the phone company but also whether he expects all the numbers he dials to be
compiled in a list.”68 Extending this logic, without adopting Smith’s holding, the D.C. Circuit
took the novel step of applying the “mosaic” theory articulated in the Supreme Court’s nationalsecurity precedents to a Fourth Amendment case.69 In the national-security context, the Court
had previously recognized that “what may seem trivial to the uninformed, may appear of great
54
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moment to one who has a broad view of the scene.”70 In shoring up its holding, the D.C. panel
noted that many state courts and legislatures have officially enshrined a legitimate expectation of
privacy in one’s movements, public or not.71 In part because the GPS monitoring of Jones over
an extended period of time violated this officially recognized expectation of privacy, the D.C.
Circuit reversed Jones’ conviction. 72
C. The Ninth Circuit’s Denial of Rehearing in Pineda-Moreno
Maynard was decided six days before the Ninth Circuit denied rehearing en banc in PinedaMoreno. Chief Judge Kozinski issued a fiery dissent from the denial of rehearing, 73 which
gained substantial media attention. 74 Kozinski found the Pineda-Moreno panel’s reasoning
“worrisome” due to its dismantling of the historic protections afforded to the curtilage of a home,
as well as the sheer volume of information that GPS tracking allows the Government to obtain
without a warrant.75 He emphasized that the curtilage is afforded exactly the same Fourth
Amendment protection as the home itself. 76 Allowing police to warrantlessly intrude in any area
that, for example, a child might wander into, or a homeowner might authorize a repairman to
enter, would effectively render the Fourth Amendment toothless. 77 Of course, a person can put
up signs and fences to demonstrate an expectation of privacy, but this logic troubled Judge
Kozinski. Wealthy residents of gated communities would be afforded Fourth Amendment
protection of their curtilage by default, but people living in trailer homes, like Pineda-Moreno
himself, would have to take affirmative steps to invoke the same constitutional safeguards that
their fellow citizens received with no extra effort.78 Kozinski does not explicitly mention the
Fourteenth Amendment in his opinion, but his argument additionally raises serious equal
protection and due process concerns with Pineda-Moreno’s reasoning.
Kozinski was also dissatisfied with the panel’s treatment of the GPS monitoring itself.
Citing Maynard, he noted that Knotts considered a much less powerful tracking technology put
to a much less invasive use. 79 Beepers do not generate complete records of a suspect’s
movements over a prolonged period; GPS units do. 80 Further, he found the Pineda-Moreno
panel’s reading of Kyllo overly narrow. 81 The Kyllo Court warned that advances in technology
may erode the protections afforded by the Fourth Amendment if their use is not judicially
regulated.82 Courts considering advanced surveillance technology should be aware that the rules
they craft will also be applied to more-sophisticated versions of the same devices.83 On that
basis, Kozinski argued that the panel should have been more concerned with the reality that the
70
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Government will soon be able to detect patterns of behavior and develop suspicions by running
GPS data through a computer algorithm.84 Because police agencies have adopted increasingly
invasive uses of location-monitoring technology in recent years, Kozinski justifiably viewed
Pineda-Moreno as a clear example of the dragnet-style enforcement techniques foreseen in
Knotts.85 Accordingly, Kozinski would have found that the extended location tracking of PinedaMoreno was a search. under the Fourth Amendment.
III.

EXPLAINING THE SPLIT
A. The 28-Word Time Bomb

At the heart of Maynard’s split with its sister circuits is a philosophical disagreement over
what methods of electronic surveillance trigger the full protections of the Fourth Amendment.
This dispute arises from an ambiguous piece of dicta in United States v. Knotts,86 a 1983
Supreme Court case that approved electronic tracking via radio “beepers.” Declining to require a
warrant in this instance, the Court stated, “[I]f such dragnet type law enforcement practices as
respondent envisions should eventually occur, there will be time enough then to determine
whether different constitutional principles may be applicable.”87 These 28 words will likely form
the cornerstone of the Court’s opinion on GPS tracking. Under Pineda-Moreno, Marquez, and
Garcia, GPS monitoring raises no truly novel legal questions. But, per the holding in Maynard
and the Court’s upcoming review of that case in Jones, the time to decide if satellite-based
location tracking is a “dragnet search” has apparently come.
Pineda-Moreno reaches the opposite result of Maynard, partly because the Supreme Court
has kept Fourth Amendment jurisprudence vague and fact-intensive.88 This enables a court, by
carefully selecting the decisions it deems on-point, to exercise enormous discretion in choosing
the basic framework that defines its analysis. The Pineda-Moreno court asked whether GPS
surveillance provided the type of information that human observation is incapable of revealing,89
adopting reasoning from cases like Dow Chemical Co. v. United States.90 Maynard more closely
tracked the reasoning of cases such as Bond v. United States91 and United States v. Place,92
basing its holding on (1) whether the information gathered by the police was discovered by
84
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means in use by the public at large,93 and (2) whether the amount of information gathered was so
voluminous that the police had created a “mosaic” of personal facts.94 The D.C. Circuit held that
such a mosaic is protected private information because it is both unlikely to be discovered by the
public95 and also inherently sensitive.96 The split between the two circuits highlights an
interesting (or, depending on one’s perspective, aggravating) aspect of Fourth Amendment law—
that two appellate courts can encounter cases with the same facts, apply “controlling” rules laid
down by the Supreme Court, and still reach opposite conclusions. The lay reader will not be
alone in hoping that the Court uses the Jones case to streamline its previous readings of the
Fourth Amendment as they apply to location monitoring—assuming such a synthesis is even
possible. While a Fourth Amendment inquiry will generally evaluate police conduct “both in the
manner in which the information [from an alleged search] is obtained and in the content of the
information revealed,”97 individual cases have added a vast number of wrinkles to the analysis.
B. A Matter of Law: How Pineda-Moreno and Maynard Differ on the Interpretation of
Supreme Court Precedent
1. United States v. Knotts
In the early 1980s, the Supreme Court decided Knotts98 and United States v. Karo,99 which
both involved the Government’s warrantless installation and monitoring of short-range radio
transmitters embedded in barrels of chemicals used to manufacture drugs. Police installed the
devices (informally known as “beepers”) inside the barrels while they were still in the custody of
a licensed distributor.100 They then delivered the barrels to suspected drug manufacturers.101 To
monitor one of these beepers, an agent had to follow the suspect’s car within a relatively small
radius.102 Beepers were typically used to track a barrel on a single trip from the distributor’s
warehouse to a suspected drug lab, because the beepers can only augment human surveillance—
they cannot replace it entirely. (The only major difference in the facts of Karo and Knotts is that
the beeper in Karo ended up revealing that a barrel was located inside of a home.103)
United States v. Knotts held that such police activity did not rise to a “search” within the
meaning of the Fourth Amendment.104 No reasonable expectation of privacy could exist while
driving on a public street, the Court reasoned, because the route, point of entry, and ultimate
destination of any car on the open road is clearly exposed to the public.105 Thus, when the police
in Knotts followed the barrel on a single, 100-mile journey from the distributor’s warehouse to a
suspected drug lab on private property, they did not intrude on a constitutionally protected
privacy interest. The Court emphasized three key points in its holding. First, the barrel had never
93
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been monitored inside of Knotts’ home.106 Second, the beeper had never revealed more
information than a policeman’s naked eye could have picked up unaided.107 Third, the beeper’s
technical limitations in combination with the police’s short-term use of the technology convinced
the Court that the Government would not, and could not, use beepers to conduct dragnet-style,
around-the-clock surveillance of average citizens.108 As the Court put it, “the reality hardly
suggests abuse.”109
2. United States v. Karo
Karo held that monitoring a beeper within the confines of a suspect’s home is a search.110
Karo modified the blanket assertion in Knotts that a person cannot have a reasonable expectation
of privacy in their movements on public roads and their ultimate destination. Here, the Court
held that using a tracking device to locate personal property inside of a citizen’s home and
withdrawn from public view was unreasonable.111 An electronic device pinpointing a barrel
inside of a private residence reveals information that naked-eye observation from the public
thoroughfare cannot.112 While a beeper may be less invasive than a full-scale search, it still
reveals private facts that the Government is highly interested in discovering but could not
otherwise find out without obtaining a warrant.113 Thus, to allow warrantless monitoring in cases
like Karo’s would deprive the public of the protection of a neutral judiciary reviewing police
actions. In this context, the Court held that officers are required to obtain a warrant justifying
their intrusion and specifically stating the length of time the monitoring will last.114
Taken together, Knotts and Karo indicate that the Supreme Court, at least in the 1980s, took
a narrow view of locational privacy that did not embrace a right to privacy in our associations as
well as our locations, though it is increasingly apparent that the two are related. While the Court
in Katz stated that “the Fourth Amendment protects people, not places”115 in its articulation of
the famous “reasonable expectation of privacy” test, Knotts and Karo seemed to return to the
idea that the Fourth Amendment only shields certain constitutionally protected areas. The
Seventh and Ninth Circuits attached great weight to the fact that installing a GPS device on a
vehicle does not violate the owner’s possessory interest.116 Katz disapproved of this propertybased method of allocating privacy when it comes to our actual communications, but these
archaic principles still apply when it comes to our physical movements. If Maynard and the
national-security cases cited therein are correct in holding that prolonged surveillance reveals an
individualized mosaic of information greater than the sum of its individual data points,117 then
the conceptual distance between words spoken into a telephone and locations visited in a car is
significantly smaller than the Supreme Court envisions. Under the mosaic theory, a citizen’s
106
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movements are expressive—or at least semi-expressive—conduct. A list of those movements is
thus tantamount to a list of a citizen’s private associations and personal proclivities.118
3. Kyllo v. United States
The Ninth and D.C. Circuits also disagree on the interpretation of Kyllo v. United States.119
There, the Supreme Court held that the use of thermal-imaging technology to detect the presence
of marijuana grow-lamps within the confines of a home was a search.120 The Ninth Circuit
approved the warrantless use of thermal imaging on two grounds. First, Kyllo had not attempted
to conceal the amount of heat emanating from his house and thus failed to demonstrate a
subjective expectation of privacy.121 Second, there could be no objectively reasonable
expectation of privacy in the heat emanating from one’s home, as it was not an “intimate detail”
in the Ninth Circuit’s view.122
The Supreme Court reversed the Ninth Circuit’s decision.123 The Court held that the
Government’s practice of employing a technology not in general use to discover facts that could
not be otherwise revealed without obtaining a warrant was unreasonable.124 Justice Scalia
reasoned that when police invade the interior of a house via advanced imaging technology, they
violate even a “minimum expectation” of privacy a citizen has in his home.125 The Court rejected
the Government’s contention that thermal imaging did not reveal “intimate details” inside the
home; Scalia countered that, in the home, “all details are intimate details.”126 Using a device that
discloses “at what hour each night the lady of the house takes her daily sauna” inside her
residence constitutes a search.127 Justice Scalia sought to avoid an approach that would “leave
the homeowner at the mercy of advancing technology,”128 noting that “the rule we adopt must
take account of more sophisticated systems that are already in use or in development.”129
In Pineda-Moreno, the Ninth Circuit interpreted Kyllo as only barring the use of technology
which substitutes for “a search unequivocally within the meaning of the Fourth Amendment,”130
accentuating the fact that the thermal imager in Kyllo was “not in general public use.”131 In
contrast, the Pineda-Moreno court saw GPS units as fairly commonplace devices that provide no
more information than comprehensive in-person surveillance would. The Maynard court focused
less on the public’s awareness that GPS tracking units exist and more on the general societal
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expectation that the Government will not secretly attach them to private vehicles without some
form of probable cause.132
C. Academic Perspectives: Two Competing User’s Guides to the Fourth Amendment
1. Professor Kerr: Maynard Misses the Mark
Seeking to impose order on the case law, scholars have attempted to sort the Supreme
Court’s reasoning into discrete categories. Professor Orin Kerr, a criminal law scholar at George
Washington University Law School, argues that Fourth Amendment jurisprudence enunciates
four occasionally overlapping tests: (1) a “probability” test, which is primarily concerned with
whether a given fact is likely to be discovered by the public in the ordinary course of events; (2)
a “private facts” test, which looks to the inherent sensitivity of the information uncovered by
Government surveillance; (3) a “positive law” model, which judges police conduct based on
existing applicable law (e.g., property law concepts); and (4) a “policy model,” where the Court
fashions new rules out of whole cloth as a matter of judicial prerogative (as in Katz).133 In
Professor Kerr’s view, the Court first considers a case on either a micro- or a macro- level,
depending on whether the Court wants to announce a broad holding, or reach a narrow decision
confined to the facts. 134 Then, the Court elaborates its reasoning in either descriptive or
normative terms, adopting the legal tests and precedents of the model the Justices think proper to
apply in a given case.135 Micro-level tests look to the specific actions taken by the police, and are
applied when the Court wishes to keep its holding narrow. Macro-level tests consider entire
categories of State action.136 Normative analysis emanates from the Justices’ understanding of
what the law “should” be, whereas descriptive frameworks focus on applying the law as it
currently exists.137 The probability test is macro-level and descriptive; the policy test is macrolevel and normative; the positive law test is micro-level and descriptive; the private-facts test is
micro-level and normative.138
At least theoretically, Professor Kerr’s framework provides two methods to predict the
outcome of pending Supreme Court cases. First, the reasoning of the lower court decision can be
compared to other cases applying the same test(s). The more closely a given lower-court holding
parallels the mode of reasoning of the related precedent, the more likely it is to be upheld. Of
course, this is true for all court cases—but one of the chief problems in Fourth Amendment law,
which Professor Kerr’s system attempts to address, is the difficulty of identifying which
precedents are “related” in the first place. Second, if a lower court applies the “wrong” test to a
particular type of fact scenario, then we should predict that the decision is likely to be reversed.
In terms of the GPS cases, this second predictor is the most relevant. Professor Kerr argues
that technological-surveillance cases are best decided under the private-facts test (micro-level
132
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and normative) because the other three models suffer from three “obvious drawback[s]”: (1) the
outcome of the probability test changes depending on the current state of technology; (2) the
positive law model, by definition, is poorly equipped to handle truly novel issues; and (3) policybased rules are inherently unpredictable over time and can only be applied nationally by the
Supreme Court.139
Under Professor Kerr’s rubric for classification, Pineda-Moreno probably falls in the
private-facts and positive-law categories because its holdings emphasize (1) a lack of
traditionally recognized property markers around Pineda-Moreno’s home, which could have
evinced an intent to exclude the public from his curtilage (positive law), and (2) the fact that the
GPS device tracked Pineda-Moreno along public streets, thus making his location readily
observable (private facts). Kozinski’s dissent in Pineda-Moreno II seems to use the positive-law
and policy tests in discussing the GPS-installation issue. He begins by faulting the original panel
for not applying the traditional protections that earlier cases gave to the curtilage of a home
(positive law),140 and concludes by arguing that GPS installation should require a warrant in
order to avoid exacerbating class inequalities (policy).141 His argument against warrantless
monitoring is firmly grounded in the probability test, focusing on the de facto right of privacy we
currently enjoy while driving and the unusual surveillance capabilities that GPS tracking enables.
Maynard’s reasoning appears to draw on the principles of the probability and positive-law
models, because of the opinion’s attention to (1) the fact that citizens are unlikely to be observed
on the public streets for prolonged periods of time and over multiple journeys (probability),142
(2) the fact that several state courts and the California Legislature had already acted to regulate
police use of GPS technology (positive law),143 and (3) the applicability of the mosaic theory of
the Supreme Court’s national-security precedents (positive law).144 Maynard’s previously
unheard-of application of the mosaic theory to a Fourth Amendment case may also make it an
example of the policy model.
Thus, Professor Kerr would likely predict that Maynard will be overturned by the Supreme
Court. 145 It appears to apply every test except the private-facts model, which Professor Kerr
identifies as the model most likely to create a lasting legal rule.146 Maynard’s probabilistic
insistence that the average citizen is unlikely to have his location constantly monitored could
have been true in 2010, but will no longer be accurate in a near-future where cars come preequipped with GPS-enabled event data recorders, or where continual public “check-ins”, à la
Foursquare, become a social norm instead of a novelty. Further, its citation of positive law from
state courts and legislatures may speak to current mores, but neither disposes of the objective
prong of the Katz test on the national level, nor defines the proper application of the Fourth
Amendment to the federal police, who could argue that the many interstate cases they handle
present a unique need for electronic assistance. Finally, while the mosaic theory may capture the
139
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qualitative difference between human and machine surveillance, its application in the Fourth
Amendment context was unprecedented until the D.C. Circuit decided Maynard. The Court may
view this policy-esque decision with disfavor, especially if it finds the mosaic theory too abstract
to serve as a practical guide for what a street cop can and cannot do.
2. Professor Hutchins: Police Powers Do Not Include Extrasensory Perception
In high-technology cases like Knotts and Kyllo, Professor Renée Hutchins, assistant
professor at the University of Maryland School of Law, observes that the result often turns on
whether the new device merely compliments a policeman’s natural senses (a “sense-augmenting”
technology) or if it uncovers facts that a human observer could never access unaided (an
“extrasensory” technology).147 When the Supreme Court evaluates the constitutionality of new
police gadgets, it tends to look beyond the particular facts of the case in front of it and instead
focuses on the broader issue of how the device alters the balance of interests between the
Government and individual citizens. This method of decision is mandated by the Court’s need to
create practical, long-lasting rules; otherwise, it could well be forced to resolve a new circuit
split every time a new version of the iPad or TomTom is released. As Justice Scalia said in Kyllo,
“While the technology used in the present case was relatively crude, the rule we adopt must take
account of more sophisticated systems that are already in use or in development.”148 These
flexible rules place primary emphasis on determining the type of information revealed by the
State’s activities.149
Professor Hutchins views the sense-augmenting/extrasensory divide as an either/or
distinction.150 Whereas Knotts embodies the Court’s willingness to accept augmentation
technologies, Kyllo demonstrates the nigh-insurmountable level of scrutiny applied to
extrasensory devices.151 As evidenced by the Court’s approach in Kyllo, the Justices invoke the
extrasensory rule as a “talismanic incantation” that demarcates rigid starting and ending points
for their Fourth Amendment inquiry.152 When a new technology comes before the Court, the
Justices will usually follow the criteria Professor Hutchins finds implicit in Place, v. U.S.,153
which examine: (1) the type of information revealed by the alleged electronic search, (2) the
method by which the police obtain it, and (3) the total amount of data collected.154 However,
once the Court finds that police technology operates in a superhuman fashion—when it reveals a
type of data unavailable to the unaided observer—then the Court’s inquiry effectively ends. If
the police reveal information of an intimate nature about their subject—such as the presence of
heat lamps in a home, as was the case in Kyllo155 —then the method the police used to gather it
147
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will be held per se improper. Since this categorization is outcome-determinative, the Court will
generally not reach the question of whether the police uncovered too much information.156
The GPS cases show that the sense-augmenting/extrasensory categories are capable of
overlapping, and will increasingly do so as science progresses. Simple augmentations, like
binoculars and microphones, can be clearly distinguished from infrared cameras and other
extrasensory technologies; but how should a future Supreme Court classify an ocular implant
that allows an officer look into an open purse a mile away, or an ear augmentation that lets a cop
eavesdrop on a conversation behind closed doors in a private home? It is not at all certain that the
augmentation/extrasensory divide will be useful when such cases begin to crop up. In the GPS
cases, is a technology that acts like a policeman with theoretically optimal powers of observation
really the same thing as a mere adjunct to the senses? A “yes” would strain credulity. Thus, even
if the Court accepts Judge Posner’s contention that GPS devices are merely sense-augmenting,
the Court still has the analytical room to hold that the police must submit to judicial oversight
before using them. As discussed in Section III(B)(3), infra, this conclusion suggests that Knotts
may not control the Court’s analysis in Jones.
3. Can Ninjas Predict the Outcome of Jones?
In high-technology cases, the general rule of thumb is that, if the State’s use of a novel
surveillance technology “enabled the law enforcement officials in [the] case to ascertain
[material facts] when they would not have been able to do so had they relied solely on their
naked eyes [or other unaided senses],”157 then it is probable that the technology itself is
extrasensory and the State’s use of it was unconstitutional without a warrant. This rule appears to
draw a clean, bright line in the abstract; however, when the rule is applied to technology that
threatens to enable the “dragnet” surveillance anticipated in Knotts, the so-called “bright line”
dims considerably. This section considers a thought experiment based on the Court’s decision in
Kentucky v. King158 that shows how the sense-augmenting/extrasensory rule breaks down in the
context of GPS surveillance, and argues that the Jones Court should look beyond this distinction
in deciding how the Fourth Amendment should regulate police conduct in the twenty-first
century.
In King, police were engaged in a foot pursuit of a suspected drug dealer when they passed
an apartment unit and smelled marijuana burning through the door.159 Officers knocked-andannounced, heard movement inside the apartment that they claimed was consistent with the
sounds of imminent destruction of evidence, and forcibly entered the apartment, discovering
drugs, money, and paraphernalia in the process.160 King was not actually inside the apartment—
he had actually gone into hiding in a nearby unit. Excusing the State’s mistake, the King Court
held that the police are allowed to take advantage of an exigency they create, as long as they are
not “engaging or threatening to engage in conduct that violates the Fourth Amendment,”161 i.e.,
performing an unreasonable search or seizure. By implication, the Court held that the police are
156
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entitled to investigate potentially illegal conduct that they detect using (1) their natural senses, or
(2) their natural senses as improved by “sense-augmenting” technologies (i.e., binoculars,
parabolic microphones, etc.).
Now, suppose we change the facts of King: in this scenario, an innocent pizza boy (not a
police officer) knocks on an apartment door. The apartment is owned by several ninjas, who
speak in whispers and move in near-silence. Upon hearing the pizza boy’s knock, one of the
ninjas says, “It’s the cops, we gotta flush the stash!” One mile away, a cop standing on a public
street picks up on the exchange and subsequent movement, either through the use of a powerful
microphone or a bionic ear implant. King’s holding would appear to cover this situation: the
police have become aware of a legitimate exigency threatening to destroy evidence of a crime.
Thus, the cop would be allowed to hop in his cruiser, speed to the apartment, and attempt to
recover the “stash” he heard our ninjas talking about. But, intuitively, the one-mile distance
between the cop and the supposedly criminal utterance should give pause to anyone who believes
that the Fourth Amendment protects a general right to privacy in the home. After all, if a
policeman does not need a warrant to intrude into a private home in this instance, then the
ubiquitous telescreens from George Orwell’s 1984 have apparently received pre-approval from
the Supreme Court. The ninja-citizens in this hypothetical, who are objectively guilty of nothing
but speaking and moving suspiciously within their domicile, are subjected to a warrantless
physical intrusion by the government.
Even the strict scrutiny applied to police conduct that yields “information regarding the
interior of the home”162 does not go far enough, because it does not make sense to say that the
electronically enhanced officer here would be barred from breaking into an apartment one mile
away, but not barred from breaking into a car parked a few feet outside that apartment. Surely a
“Fourth Amendment [that] protects people, not places”163 must allow a reasonable expectation of
privacy to minimally extend beyond the home to our persons, papers, and effects. Is the fear of a
police state really only triggered by continual searches of the home, but not our personal
vehicles? If we are allowed the constitutional luxury to assume that a microphone-toting cop will
not be standing on the public road outside of our houses twenty-four hours a day, seven days a
week, then that same principle should protect us from around-the-clock monitoring of one of our
most expensive effects—our personal vehicles.
If a qualitative difference can be said to exist between the facts of King and our hypothetical
instance of the bionically enhanced State agent, then that same difference should be said to exist
between the single-trip, public-road monitoring of Knotts and the prolonged, around-the-clock,
omniscient surveillance the Supreme Court will consider in Jones. In the abstract, the police
uncover the same type and amount of information; however, in practice, the State’s conduct is
far more intrusive in Jones than in Knotts. It is the same qualitative difference that exists
between a soldier wielding an M16 equipped with a scope and a soldier controlling a satelliteguided smart bomb; it is the same difference that exists between a radar-gun wielding cop and an
unblinking photo-radar station. GPS technology removes a natural human element of discretion
that naturally exists in police surveillance. It does not merely relieve the police of human
fallibility, but instead completely overturns an innate assumption of our social existence. In the
twentieth century, we, as a society, assumed that we were not being constantly monitored by the
police. If the twenty-first century Jones Court approves warrantless GPS surveillance, however,
162
163
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we would not be able to claim a reasonable expectation of privacy as we drive our cars, and, in
essence, we would have to assume that the cops are always watching us—no matter how much
we may wish and/or expect that is not the case. If the Court feels any sympathy for the ninjas in
our hypothetical, then it should have a similar sympathy for the original defendant in Jones.
WILL JONES REVERSE MAYNARD?

IV.

A. The Case for Reversal
The Supreme Court’s grant of certiorari in Maynard, as opposed to Pineda-Moreno, already
points to reversal. The Justices rarely review a case solely to approve the reasoning of a lower
court. Here, they have two strong reasons to overturn the D.C. Circuit’s decision: (1) the mosaic
theory is not a bright-line rule, and (2) requiring a probable-cause warrant for GPS information
could very well chill legitimate investigations. The Court will probably emphasize its statement
in Knotts that it has “never equated police efficiency with unconstitutionality.”164
Maynard’s novel holding has already given commentators pause because deciding when the
mosaic springs into existence is purely a matter of judicial opinion.165 Equally bothersome, when
the mosaic does arise, it converts individual instances of police conduct, which were previously
legal under Knotts, into unconstitutional searches. Thus, there is simply no way that the Maynard
rule could give police a bright-line guide to acceptable conduct until a series of hair-splitting
cases was decided—one case for 30 days of surveillance, one for 29 days, one for 29.5, et
cetera.166 Further, the Justices may feel that probable cause is too stringent a standard to apply to
GPS warrants. Looking at cases like Pineda-Moreno, it seems that GPS is useful as a law
enforcement tool mostly because it lets suspects lead the police to previously unknown sites of
criminal activity. While this does raise the troubling specter of cheap, undetectable “fishing
expeditions” against un-accused citizens, the warrant requirement does not strike a satisfying
balance between the competing interests at hand. By the time the police are able to describe with
particularity where they expect the GPS device to lead them, its use will be largely pointless. It
will chill the use of GPS as an investigatory tool and render it a form of mere documentation of
already-known facts.
B. The Smith Option
If the Supreme Court wishes to create a workable, lasting rule to govern GPS surveillance
by the police, it has two options: (1) it could approve the Maynard reasoning and hold that the
mosaic theory protects our location information as a matter of policy, thus requiring police to
obtain a probable-cause warrant before they conduct GPS surveillance; or (2) it could hold that
GPS does not raise a constitutional question, leaving it to Congress to define the allowable uses
164
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of GPS transponders via statute. This second holding is not without precedent in Fourth
Amendment law. In the wake of Smith v. Maryland,167 where the Court held that a list of
numbers dialed from a particular phone (known as a “pen register”) could not be subject to a
reasonable expectation of privacy,168 Congress enacted 18 U.S.C. § 2703 (2010). Section
2703(d) of that statute protects consumer phone records from Government discovery unless and
until the police are able to prove reasonable suspicion to a disinterested magistrate. Smith and §
2703(d) may provide an apt model for the GPS cases, because a list of dialed numbers and a list
of vehicle locations arguably provide a similar amount of information about an individual’s
associations. Both differ from the wiretap in Katz, in that they only circumstantially reveal that
data. Where a wiretap on a bookie’s phone threatens to directly incriminate him, a GPS device
placing him in the phone booth or a pen register revealing that the phone had dialed a suspected
gambling operation merely creates a suspicion of criminality requiring further investigation.
In Smith, the Court reasoned that telephone users in general were aware that any number
they dialed would be routed through the telephone company, where it could easily be discovered
by the company’s employees.169 Similarly, if and when GPS devices are used to regulate traffic
flow, a car’s location would be routed through a central clearinghouse.
The petitioner in Smith expressly conceded that had his call been directed through an operator, he
would have had no reason to expect privacy in which number he was calling.170 Police discovery
of a compiled list of numbers dialed from a certain phone does not violate any reasonable
expectation of privacy—after all, a subscriber receives a similar list on every bill the phone
company sends him.171 The Court was careful to state that pen registers provide much less
information than a wiretap like the one in Katz: “[Pen registers] disclose only the telephone
numbers that have been dialed—a means of establishing communication. Neither the purport of
any communication between the caller and the recipient of the call, their identities, nor whether
the call was even completed is disclosed by pen registers.” 172
As facially similar as GPS units and pen registers may be in terms of the type of information
they reveal, they do not uncover the same amount of information. GPS monitoring reveals much
more about a citizen’s life than a pen register does, and is also harder for the average citizen to
defend against. Pen registers can only capture affirmative conduct; this kind of monitoring only
occurs when a particular phone is picked up and dialed. By contrast, GPS units unblinkingly
record a car’s location whether or not it is in motion. To a police officer with access to extensive
location records, discovering when a suspect fails to visit a particular place can be just as
revealing as discovering where that suspect actually travels. In most cases, a suspect’s failure to
dial a certain phone number at a certain time will not provide nearly the same level of insight
into his private life. A pen register cannot tell an officer whether a call was actually completed,
whereas a GPS unit unfailingly reveals what destinations the car arrived at, and the exact amount
of time a vehicle spent at a given location. This timing information will often give the police a
semi-complete idea of what the car’s owner was doing there, as well as additional clues that a
simple, archaic pen registercould not. While citizens can, and often do, own multiple cell phones,
for the most part, they generally do not own multiple cars for their exclusive personal use.
167
168
169
170
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Despite this, the Justices’ decision to review Maynard seemingly indicates that they will
follow the course of events in Smith: they will likely hold that GPS surveillance does not create a
Fourth Amendment “search.” The Justices are probably anticipating that Congress—or the
various state legislatures—will follow the example of California Penal Code section 637.7 § 2,
which defines electronic location tracking without the subject’s knowledge as both (1) a crime,
and (2) a violation of the subject’s reasonable expectation of privacy under California law.
C. A Minor Edit: “And No Warrants Shall Issue, But Upon [Reasonable] Cause”
A Smith-like holding in Jones, while likely, is essentially a sham. The Katz test purports to
interpret the Fourth Amendment in terms of our societal expectations, but its application in Jones
will probably fail to do that. The Justices may, with a wink, hold that the Fourth Amendment per
se does not recognize a popular interest in location privacy, while fully expecting that the
people’s representatives will enact legislation similar to section 2703, based on their finding
that—ta-daa!—the popular interest in location privacy is not being adequately protected by
current law. The better course, in my view, is to make Jones into a watershed case—the twentyfirst century’s answer to Katz. I advocate for the judicial creation of an ex ante search order
based on reasonable suspicion, not probable cause.
As Judge Posner observed in Garcia, the Fourth Amendment operates as two separate,
severable provisions.173 First, the text forbids unreasonable searches and seizures.174 Second, the
text describes the requirements for a warrant.175 To Posner, the chief value of the warrant is that
it requires the police to explain the need for a search before the fact, thereby limiting the
government’s ability to conduct fishing expeditions to justify searches ex post.176 The problem
with using the warrant system to achieve ex ante justification is that it is tied to the probablecause standard; a warrant can only issue after the police have discovered a crime, identified a
suspect, and gathered enough evidence to convince a judge to subject the suspect to the full
power of the State. This makes it unsuitable as a means to regulate intermediate-level police
conduct, defined as when the police have some cause to want to know more about a suspect, but
not enough evidence to justify kicking in his door or throwing him in jail. Hence, the twentieth
century saw the rise of Terry v. Ohio177 and its progeny, which emphasized the first clause of the
Fourth Amendment in carving out a class of cases where the police are simply required to act in
a not-“unreasonable” manner178. In Terry cases, the police are not made to show cause to a judge
before acting (though they will have to show ex ante justification when challenged at trial). This
is because requiring the police to go to a judge and make a pre-search application is, by
definition, a warrant requirement governed by probable cause. There has never been an instance
where the Court has allowed a warrant to issue on less than probable cause. Or, rather, there has
never been an instance outside of the national-security context, where the Court has already
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endorsed a modified, de facto reasonable suspicion standard, which is “probable cause” in name
only.179
The Justices could and should be hesitant to issue a holding in Jones that not only expands
the existing exceptions to the warrant requirement, but creates a new form of court order that
looks like a warrant, acts like a warrant, but demands a lesser quantum of proof than a warrant.
However, for decades, we have lived under the system established by cases like Terry and Smith
and statutes like section 2703 without our democracy collapsing. An all-or-nothing approach to
Fourth Amendment protection—either the police have to get a probable-cause warrant before
acting, or they don’t—is not required by the text and does not always strike the optimal balance
between competing judicial policies. By recognizing an intermediate level of constitutional
protection, the Court will be able to take a more flexible, practical view of future electronic
surveillance cases. A constitutionally recognized “investigatory order” based on reasonable
suspicion may not defend the classic understanding of the warrant clause, but will expand the
number of cases where the State will have to justify intrusions on its citizens’ privacy to a judge.
In the end, this may do more to effectuate the goals of the Bill of Rights than rigid adherence to a
centuries-old evidentiary standard.

179
Compare, e.g., United States v. United States District Court, 407 U.S. 297, 322 (1972) (allowing probable cause to be
found on the basis of otherwise-inadequate proof because “the gathering of security intelligence is often long range and involves
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than that directed against more conventional types of crime”) (emphasis added) with U.S. Const. amend. IV (uniformly requiring
warrant applications to “particularly describ[e] the place to be searched, and the persons or things to be seized”) (emphasis
added).

THE DREAM ACT STILL JUST A DREAM FOR NOW:
THE POSITIVE EFFECTS OF CREATING A NEW PATH TO LAWFUL STATUS BY
ENCOURAGING MILITARY ENLISTMENT AND THE PURSUIT OF HIGHER
EDUCATION
Johnny Sinodis∗
Children are a vulnerable segment of our population, and their lives are affected each
day by circumstances beyond their control. Children are generally insulated and
protected by the law because of their status. A different kind of status—immigration
status—or lack thereof, however, is a very real problem for many young children
throughout America. Due to their parents’ unlawful actions, thousands of children who
consider the United States their home are forced to return to countries they have never
known.
Countless children are brought to the United States by their parents at a young age,
graduate from high school at the top of their class, and immerse themselves in American
culture. Current immigration laws, however, deny these eager members of society
employment authorization and severely restrict access to higher education. Instead, many
would-be professionals and military servicemen are apprehended for petty offenses, such
as traffic violations, and placed into removal proceedings
Thankfully, Immigration and Customs Enforcement Director John Morton recently
introduced a new Enforcement and Removal Operations policy on June 17, 20111.
Despite this small step to provide relief from removal proceedings for undocumented
individuals without criminal history and who, among other things, entered the country at
a young age, maintained continuous physical presence, and pursued their education,
immigration reform is still necessary. One minor solution exists in the Development,
Relief, and Education for Alien Minors Act (“DREAM Act,” “DREAM,” or the “Act”).
The full potential of undocumented immigrants within the United States is unrealized
due to the limited options for advancement after primary education. Thousands of
undocumented students graduate high school each year without an opportunity to seek
postsecondary education.2 It is true that federal law does not expressly keep
undocumented immigrants from attending American universities,3 however, state
institutions are restrained from providing in-state resident tuition rates and access to
federal grants, loans, or work-study programs on the basis of residency.4 This indirect
∗
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limitation provides an insurmountable hurdle for many of America’s undocumented
youth.
As a result, the estimated 65,000 undocumented students that graduate from high
school each year and had rights to public education through the twelfth grade are often
unable to enroll in universities.5 To make matters worse, the federal government forbids
employment of undocumented immigrants.6 These youth inevitably fall through the
cracks when they are unable to obtain legitimate employment, further their education, or
live up to their own aspirations of being contributing members of society.7
As stated by Professor Roberto Gonzalez of the University of Washington, these
individuals “have high aspirations, yet live on the margins.”8 Few options for
undocumented immigrants are available post high school, despite the fact that they have
participated in and furthered American culture. With little incentive to graduate from
high school, many undocumented immigrants drop out and become involved in illicit
activities.9 The ripple effect is felt for generations because their children also suffer
despite being born American citizens. Harvard education professor, Hirokazu Yoshikawa,
adds that “millions of the youngest citizens in the United States, simply by virtue of being
born to a parent with a particular legal status, have less access to learning opportunities
that are the building blocks of adult productivity.”10 Psychological implications suffered
because of the constant fear of deportation, low wage employment, and the lack of higher
education for parents can cause poor cognitive development in a child. In the end, an
undertrained work force is created, causing lower economic productivity overall.11
The DREAM Act is “bipartisan legislation” that would allow “qualifying
undocumented youth [to] be eligible for a six year long conditional path to citizenship
that requires completion of a college degree or two years of military service.”12 The Act
would incentivize a limited class of undocumented individuals to pursue higher education
or serve in the military while boosting the economy, reducing high school dropout rates,
and realizing the full potential of an overlooked segment of our population. This paper
will discuss the DREAM Act by analyzing its provisions and failed attempts at passage.
Insight into the evolution of law at both the state and federal levels that restricts access to
postsecondary education for undocumented students and leads to inconsistent legal
interpretation will also be provided. Lastly, the application and resulting effects of the
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Act will be discussed in light of the narrow class of individuals that could utilize the
legislation.
I.

UNDOCUMENTED IMMIGRANTS FACE MANY OBSTACLES IN
ACHIEVING THEIR GOALS.

The urgent need for the DREAM Act must be addressed now. Undocumented
immigrants have very limited and extremely complicated paths to citizenship.13 Family
immigration is the most common way for undocumented immigrants to attain legal status
within the United States. To be eligible for family immigration, the applicant must have
a “qualifying relative” within the United States willing to petition on their behalf. The
Immigration and Nationality Act (“INA”) section 201(b)(2)(a)(i) includes citizen, or legal
permanent resident, mothers, fathers, siblings, or adult children as “qualifying
relatives.”14 Few undocumented immigrants, however, have qualifying relatives within
the United States to petition for their residency. Even if this were an option, the
government takes years to adjudicate applications.15 For example, Mexican family
petitions dated prior to December 15, 1992, are only now being adjudicated, meaning
nearly twenty years passed before any legal immigration status was granted. Extremely
long wait times are an unfortunate consequence for most individuals seeking to
immigrate to the United States. This bleak reality causes many immigrants to cross the
border without documentation, often with young children that cannot be left behind.
Those children grow up in America but are disadvantaged by the actions of their
parents.16 Limitations on government loans, grants, scholarships, and in-state tuition are
often problematic, and contribute to the common uphill battle against poverty.
Currently, rights to higher education are nonexistent, and access has been further
limited by Congressional legislation. Since 1996, Congressional attempts to prevent instate tuition for undocumented immigrants failed, causing fragmentation throughout the
country and polarizing state legislatures. According to a study by the Chronicle for
Higher Education, ten (10) states currently allow in-state tuition for some undocumented
immigrations.17 Four states, however, explicitly forbid undocumented immigrants to
claim the tuition break.18 An additional two states—Georgia and Louisiana—bar
students without legal immigrant status from public universities altogether in some
circumstances.19
The question remains the same for many states: To provide, or not to provide, instate tuition? Several state legislatures provide in-state tuition by narrowly interpreting
13
Immigrant Legal Resource Center, DREAM Act Advocacy Toolkit, Mar. 2009,
http://www.ilrc.org/files/dream_act_ad vocacy_toolkit.pdf..
14
Immigration and Nationality Act (“INA”) § 201(b)(2)(a)(i).
15
VISA Bulletin for October 2010, Number 25, Volume IX, Washington D.C., available at http://travel.state.g
ov/visa/bulletin/bulletin_5145.html.
16
Kirk Semple, Illegal Immigrants’ Children Suffer, Study Finds, N.Y. TIMES, May 20, 2011,
http://www.nytimes.com/
2011/05/21/nyregion/illegal-immigrants-children-suffer-studyfinds.html?_r=1&scp=5&sq=undocumented%20students%20&st=cse.
17
Daniel de Vise, Texas Students Oppose Tuition Break for Illegal Immigrants, WASH. POST,
http://voices.washingtonpo st.com/college-inc/2010/11/texas_students_oppose_immigran.html
18
States Take Varying Approaches to Immigration and Higher Education, CHRON . HIGHER EDUC., July 25, 2010,
http://chronicle.com/article/States-Take-Varying-Approaches/123683/.
19
de Vise, supra note 17.
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federal law.20 States work around the Personal Responsibility and Work Opportunity
Reconciliation Act of 1996 (“PRWORA”) and the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996 (“IIRIRA”) by arguing that an undocumented
student can receive in-state tuition if he or she graduated from a high school in the state,
among other things.21 Those states focus on language found in Title 8, United States
Code (“U.S.C.”) section 1623(a) that prohibits a state from making unlawful aliens
eligible only “on the basis of residence within a state” for postsecondary education
benefits.
There are two different schemes for providing in-state tuition to undocumented
immigrants. The first defines “resident” as “those who have studied in and graduated
from a state high school, usually for a minimum of three years.”22 The second bypasses
section 1623 by omitting references to “residence” and instead focusing on exemptions.
Individuals are eligible for exemptions if they fulfill criteria similar to those in the first
model.23
The inconsistent interpretation of federal law has created a disjointed policy
throughout the country. To counteract this dilemma, Senator Orrin G. Hatch of Utah24
and Senator Dick Durbin of Illinois25 began working to create a path for undocumented
students to obtain access to education, employment, and legal status in the United States
by amending IIRIRA. Advocates of the DREAM Act have worked tirelessly for nearly a
decade to overcome public opposition and slanted political pressures. 26 The mission of
the bill is:
To permit States to determine State residency for higher education
purposes and authorize the cancellation of removal and adjustment of
status of certain alien students who are long-term United States residents
and who entered the United States as children, and for other purposes.27
Despite the innocuous nature of the DREAM Act, the legislation continues to be met
with heavy opposition.28 In fact, several states that have provided undocumented

20
Liza Porteus, States Grapple With In-State Tuition for Illegal Immigrants, FOXNEWS.COM, Mar. 6, 2006,
http://www.foxnews.com/story/0,2933,186876,00.html. (The ten states that allow in-state tuition for non-legal
permanent residents institute the premise that they do not discriminate based on residency, but on where the students
attended high school.)
21
Id.
22
State Policies Regarding In-State Tuition for Undocumented Students, JFF Update (Jobs for Future, Boston,
Mass.), Mar. 2007, at 1, http://www.achievingthedream.org/_pdfs/_publicpolicy/UndocImmigUpdate_0307.pdf,
[hereinafter State Policies]; Russell, supra note 111, at 2-3.
23
Michael A. Olivas, “IIRIRA, the Dream Act, and Undocumented College Student Residency,” 30 J.C. & U.L.
435, 445 (2004).
24
Unaccompanied Alien Child Protection Act: Hearing Before the Subcomm. On Immigration, Border Security,
and Citizenship of the S. Comm. on the Judiciary, 107th Cong. (2202) [hereinafter Unaccompanied Alien Child
Protection
Act]
(statement
of
Sen.
Orrin
G.
Hatch,
Utah),
available
at
http://judiciary.senate.gov/member_statement.cfm?id=172&wit_id=51.
25
U.S. Senators Dick Durbin, Durbin, Hagel, Lugar: Congress Should Act Now to Help Students Gain Access to
Higher Education, Nov. 21, 2005, http://durbin.senate.gov/record.cfm?id=24974.
26
DREAM Act Portal supra note 11.
27
S. 3827, 111th Cong. (2010).
28
Americans for Legal Immigration, Massive Public Opposition to Bad Dream Act Amnesty, available at
http://www.alipac.us/article2562.html.
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students in-state tuition are at risk of having the enactments repealed.29 Divisive debate
will continue until the federal government reforms our immigration laws.
II.

ATTEMPTS AT PASSAGE AND GOALS OF THE DREAM ACT

The DREAM Act works to provide opportunities for undocumented students to
obtain access to education, employment, and legal status in the United States.30 Each
version of the bill weighs heavily against punishing minor children for their parents’
decision to enter the United States without documentation, while simultaneously
maximizing the potential of a very narrow class of undocumented individuals. The
legislation presented to the 111th Congress sought to provide access to lawful status by
way of military enlistment or postsecondary education.
a. Legislative History: Only in DREAMS.
The first version of the DREAM Act—though not titled as such—was introduced to
the 107th Congress in 2001 by Senators Orrin Hatch (R-Utah) and Richard Durbin (D-Ill)
in the Senate 31 and by Representatives Howard Berman (D-CA) and Chris Cannon (R(UT) in the House .32 This version33 sought only to provide an avenue to lawful
permanent residency to students pursuing four-year degrees. Senators Hatch and Durbin
introduced the bill again, for the first time entitled the DREAM Act, on July 31, 2003.34
Although the bill was well received in the Senate Judiciary Committee, passing by a 16-3
vote, the 108th Congress never conducted a full vote during its session. Subsequent
versions of the bill, containing minor amendments, have been presented to both the
House (as the “American Dream Act”) and Senate (as the “DREAM Act”) in each
session since 2001.
Many endorsed the Act in the past due to its narrow classification of qualified
undocumented immigrants.35 Nevertheless, some members of Congress voted against the
bill for fear that it would hamper the chances of Comprehensive Immigration Reform
(“CIR”).36 Others were pressured not to support “any form of immigrant ‘amnesty’”.37
The DREAM has often been packaged into larger legislation. Provisions of the bill
were incorporated into the CIR Acts of 2006 and 2007.38 Although the DREAM Act
passed by a voice vote in the Senate as an amendment to the CIR Act of 2006 (“S. 2611”)

29
Glynis Kazanjian, DREAM Act Opponents Close to Signature Goal, POTOMAC PATCH, June 10, 2011, http://pot
omac.patch.com/articles/dream-act-opponents-close-to-reaching-petition-signature-goal-2.
30
S. 729 109th Cong. (2009),summary from Mar. 26, 2009, available at http://www.thomas.gov/cgibin/bdquery/D? d111:1:./temp/~bdLXVX:@@@D&summ2=m&|/home/LegislativeData.php|
31
S. 1291, 107th Cong. (2001)
32
H.R. 1918, 107th Cong. (2001)
33
H.R. 1918, 107th Cong. (2001)
34
S. 1545, 108th Cong. (2003).
35
H.R. 1918, 107th Cong. (2001) Student Adjustment Act of 2001; H.R. 108th Cong. (2003), Student
Adjustment Act of 2003; H.R. 5131, 109th Cong. (2006) American Dream Act; H.R. 1275, 110th Cong. (2007)
American Dream Act; S. 729, 109th Cong. (2009) and H.R. 1751, (2009)
36
Immigration Policy Center, supra note 1.
37
Id.
38
Id.
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in May 2006, the bill never came to a vote in the House.39 After a similar CIR bill failed
in 2007, the DREAM was considered by Congress as a stand-alone bill, but was its
supporters were unable to reach the 60 votes necessary to invoke cloture.40 Senator
Durbin and other co-sponsors included the DREAM Act in the 2008 Department of
Defense and Reauthorization Bill.
The DREAM Act was integrated into the 2010 National Defense Authorization Act
along with measures seeking to repeal the military’s “Don’t Ask, Don’t Tell” policy.41
On September 21, 2010, the bill was introduced by Senate Democrat Harry Reid (D-NV),
the Senate’s Majority Leader, but was killed by a Republican filibuster.42 All Republican
senators and one Democrat ended any opportunity for the DREAM Act to proceed to
debate with a 56-43 vote. Efforts to pass the measure began again when Senators Durbin
and Lugar reintroduced the DREAM Act as a stand-alone bill on September 22, 2010.43
On November 17, 2010, Senate Majority Leader Harry Reid announced that he would
present the DREAM during the lame duck session of Congress. After numerous
concessions and heated debate, the bill failed yet again.
b. The DREAM Act as a New Path to Lawful Status and Solution for the
Tuition Question.
The DREAM Act of 2010, as introduced on September 23, 2010, amended IIRIRA
by repealing section 505. 44 If enacted, undocumented individuals would be eligible for
in-state tuition on the same basis as other college enrolled American students.45 The most
recent version of the DREAM Act gives the Secretary of Homeland Security the power to
cancel removal and adjust status to conditional permanent residency for aliens pursuing
higher education or military enlistment.46 Finally, the Act mandates penalties to
counteract the risk of false applications47 by instituting a Government Accountability
Office report to track the number of individuals who adjust their immigration status under
the Act.48
The provisions of the DREAM Act are stringent. Qualified undocumented youth are
only eligible for a six-year conditional path to citizenship.49 The applicant must have
entered the United States before the age of sixteen and be between the ages of twelve and
thirty-five at the time of application.50 That person must have established continuous
physical presence in the U.S. for at least five consecutive years prior to the enactment of
the bill. The applicant must have also graduated from a high school within the United
States, obtained a General Education Diploma (“GED”), or been accepted into an
39
Comprehensive Immigration Reform Act of 2006, S. 2611 (2006), available at
http://www.govtrack.us/congress /bill.xpd?bill=s109-2611.
40
Immigration Policy Center, supra note 1.
41
S. 729.
42
Kelly Field, The Dream Act is Dead, at Least for Now, CHRON. HIGHER EDUC.,
http://chronicle.com/article/The-Dream-Act-Is-Dead-at/124560/.
43
Id.
44
S. 3827.
45
Id.
46
Id.
47
Id. at § 8.
48
Id. at § 12.
49
Id. at § 5.
50
Id. at § 4.
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institution of higher education.51 Finally, the individual must demonstrate good moral
character.52
Additional criteria must be satisfied in order to appeal for removal of the conditional
status.53 Merely fulfilling the requirements for qualification does not make one eligible
for lawful status or the benefits associated therewith.54 To that end, within six years of
approval for conditional permanent residency, the applicant must have completed at least
two years of higher education or military service.55 A petition to remove the conditional
basis for “lawful resident status” may be filed during “the period beginning 180 days
before and ending 2 years after” the six-year conditional permanent resident status is
granted.56 The applicant can then begin standard naturalization process with credit for
the time spent under conditional and permanent status.57
III.

EVOLUTION OF THE CURRENT LAW: THE SUPREME COURT’S
IMPACT AND DUAL LEGISATIVE EFFORTS IN CONGRESS

Prior to 1982, each state had its own laws and procedures for determining whether
students could enroll in the public school system. Lack of uniformity created a question
as to the national policy of children entering the country without proper documentation.
The Supreme Court partially answered the question in Plyler v. Doe.58 Efforts to clarify
the law regarding access to higher education were furthered when Congress enacted
PRWORA and IIRIRA. Despite these attempts, much confusion and incongruity still
exists.
a. Plyler v. Doe
Several proponents of the DREAM Act argue that it is comprised of two conceptual
provisions: (1) allowing undocumented children to attend college through access to
financial aid and other associated benefits; and (2) creating a path to citizenship for these
undocumented children.59 The educational emphasis of the DREAM Act provides for
heavy debate given the current, difficult job market and high demand for postsecondary
schooling. Relying on the Equal Protection Clause of the Fourteenth Amendment for
support, the Supreme Court has previously held that undocumented students have a right
to primary and secondary instruction.60
In Plyler, the United States Supreme Court invalidated a Texas statute prohibiting
free access to public education.61 Undocumented minor students seeking to enroll in
51

Id. at § 4(a)(1)(d).
Id. The INA does not directly define “good moral character” but provides a non-exclusive list of acts that
establish a lack of good moral character – INA §§ 101(f), 316(e). Most of the offenses in § 212(a)(2) are referenced.
Crimes involving moral turpitude and controlled substance offenses are also included. INA § 101(f)(3).
53
S. 3827 at § 5 Conditional Permanent Resident Status
54
Id.
55
Id.
56
Id.
57
Id.
58
Plyler v. Doe, 357 U.S. 202 (1982).
59
Lee, Youngro, To Dream or Not to Dream: A Cost Benefit Analysis of the Development, Relief, and Education
for Alien Minors (DREAM) Act, 16 Cornell J.L. & Pub. Pol’y 231, 237.
60
Plyler, 357 U.S. 202 (1982).
61
Id.
52
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Texas public schools brought an action to overturn the law on equal protection grounds.62
The Supreme Court had never considered whether undocumented immigrants could seek
Fourteenth Amendment Equal Protection.63 In determining that the Fourteenth
Amendment was not limited to United States citizens, the Court found: (1) undocumented
children can seek relief under the Equal Protection Clause; (2) the statute failed to satisfy
an intermediate level of scrutiny; (3) the right to public education, though not
fundamental, is more significant than other social benefits; and (4) the State cannot
deprive a person’s access to public education solely because of his or her undocumented
status.64
Justice Brennan rejected the State’s argument that undocumented children were not
entitled to equal protection because they were not “within its jurisdiction.”65 The
reasoning employed by the Court relied heavily on the language “persons guaranteed due
process of law by the Fifth and Fourteenth Amendments.”66 An alien is a “person” in the
ordinary sense of the term, as due process rights have long been acknowledged to apply
to all individuals, with or without status.67 Justice Brennan concluded that there was
“simply no support for the suggestion that ‘due process’ is somehow of greater stature
than ‘equal protection’ and therefore available to a larger class of persons.”68 To be
clear, because undocumented immigrants are afforded due process, they receive equal
protection to the same extent.
To reach this determination, the Supreme Court had to first apply the appropriate
standard of review to evaluate the State’s interests. In declining to apply strict scrutiny,
the Court held that undocumented immigrants were not a constitutionally enumerated
group.69 As such, broad protection was unwarranted.70 Strict scrutiny is instead reserved
for cases involving a “suspect class,” such as race, national origin, alienage, religious
affiliation, or classifications that infringe upon fundamental rights including the freedom
of speech, the right to marry and the right to procreate, among others.71 The Court found
that intermediate scrutiny was applicable because undocumented immigrants equated to a
particular group that had suffered clear discrimination by a statute.72 Thus, Texas had the
burden to prove that denying undocumented children basic education furthered a
substantial state interest.73
Texas argued that the statute furthered three particular State interests.74 The Court,
however, rejected each argument endorsed by the State.75 Texas introduced no proof that
62

Id.
Michael A. Olivas, IIRIRA, The DREAM Act, and Undocumented College Student Residency, citing U.S.
CONST. amend. XIV, § 1.
64
Plyler, 357 U.S. 202 (1982).
65
Id. at 213-216.
66
Id. at 213.
67
See Shaugnessy v. Mezei, 345 U.S. 206, 212 (1953); Wong Wing v. United States, 163 U.S. 228, 238 (1896);
Yick Wo v. Hopkins, 118 U.S. 356, 369, (1886). (This line of cases stands for the proposition that an undocumented
immigrant physically within the borders of the United States is considered a “person” for Due Process rights).
68
Plyler, 457 U.S. at 213.
69
Id., 457 U.S. at 218-219.
70
Id.
71
Id.
72
Id.
73
Id.
74
Id. at 229-230. The interests advanced were: (1) protecting the public from a sudden influx of undocumented
immigrants; (2) relieving the State of the special burden that inclusion of undocumented immigrants imposes upon the
63
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their economy sustained any significant burden because of undocumented immigrants.
Furthermore, no credible evidence was introduced to show that the quality of education
would decline as a result of allowing undocumented students to enroll in public schools.76
The Court finally determined that many of the students affected by the statute intended to
remain in the United States and were equally likely to continue attending Texas public
schools as any other child.77
The majority expressed a deep apprehension toward excluding undocumented
students entirely from education even if they were not considered a “suspect class.” 78
The Court reasoned that punishing children for the acts of their parents was against the
concept of justice.79 These children did not make the independent decision to come to the
United States illegally. Denying access to public education would inflict a “lifetime of
hardship on a discrete class of children not accountable for their disabling status” 80 and
would work against the basic idea that “legal burdens should bear some relationship to
individual responsibility or wrongdoing.”81 Consequently, the statute would no longer
disallow undocumented children access to free public education because Texas failed to
overcome intermediate scrutiny.
The majority opinion, however, did not establish a constitutional right to higher
education—citizen or not. The decision to invalidate the Texas statute applied to primary
and secondary schooling only.82 Subsequent to the decision, states were left without
adequate guidance as to how to deal with the problem of undocumented students’
admission to colleges and universities, and at what price. Nearly a decade passed before
Congress enacted statutes that attempted to address an undocumented individual’s ability
to attend postsecondary schooling.
b. Significant Acts of Congress Reveal Intent to Indirectly Deny Higher
Education to Undocumented Students.
The Illegal Immigration Reform and Immigration Responsibility Act of 199683
(“IIRIRA”), 8 U.S.C. section 1623(a) (2004) and the Personal Responsibility and Work
Opportunity Reconciliation Act of 199684 (“PRWORA”), 8 U.S.C. sections 1611 and
1621, hinder undocumented immigrants’ ability and incentive to pursue higher education
by constraining access to public benefits and in-state tuition. No court has found that
sections 1621 or 1623 prohibit states from admitting undocumented immigrants into

public education system; and (3) not subsidizing the educational costs of individuals unlikely to contribute back to the
State, since undocumented students were less likely to remain in the state
75
Id.
76
Id. at 228-230.
77
Id.
78
Id. at 220.
79
Id.
80
See id., at 219-220 (explaining “children who are the plaintiffs in these cases ‘can affect neither their parents’
conduct nor their own status”) (quoting Trimble v. Gordon, 430 U.S. 762, 770 (1977)).
81
Id. at 220 (citing Weber v. Aetna Casualty & Surety Co., 406 U.S. 164, 175 (1972)) (holding that illegitimate
children could not constitutionally be denied workmen’s compensation recovery rights by Louisiana statute solely on
the basis of their illegitimacy).
82
See id. at 230 (J. Brennan referring to “free public education.”).
83
8 U.S.C. § 1623.
84
8 U.S.C. § 1621
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public postsecondary educational institutions.85 The statutes instead govern monetary
assistance86 to undocumented aliens for postsecondary education by focusing on
“benefits” and providing requirements for in-state tuition.87 The laws also extend past the
field of education. Should any undocumented immigrant manage to receive the
education he or she set out to obtain, the statutes effectively make them ineligible to work
in the United States.88
Congress enacted PRWORA as part of an effort to restrict immigrants’ eligibility for
public benefits at federal, state, and local levels. The language indirectly dealt a harsh
blow to undocumented students seeking to obtain college degrees without directly
addressing access to postsecondary education. PRWORA distinguishes eligibility for
public benefits between those considered “qualified” and “non-qualified.”89 As defined
by the statute, the term “public benefits” includes “postsecondary education . . . or any
other similar benefit for which payments or assistance are provided to an individual,
household, or family eligibility unit.”90 To qualify, an individual must receive
government authorization to be within the United States borders. If “non-qualified,” the
individual is declined any public benefit—federal, state, or local—unless a state takes
affirmative measures to grant its own public benefits to those persons without an
approved reason for being in the country. The end result erases many opportunities for
an undocumented student to obtain a college education because many states are reluctant
to provide local benefits through affirmative enactments.91
Congress contemporaneously enacted IIRIRA.92 Like PRWORA, IIRIRA restricts
higher education benefits that can be disbursed to undocumented immigrants. Unlike
PRWORA, IIRIRA specifically delineates requirements for in-state tuition.93 Note,
again, that the statute does not deny any undocumented immigrant admission to a college
or university. Instead, section 505 of IIRIRA allows for an undocumented person to be
eligible for postsecondary education benefits based on residence only if a citizen of the
United States is also eligible for that benefit, regardless of residence.94 This means that
any institution offering an undocumented immigrant in-state tuition for postsecondary
education must also offer the same rate for all United States citizens and nationals.
By its terms, the statute seems to eliminate an institution’s ability to charge out-ofstate tuition. Nevertheless, eleven state legislatures have interpreted the provisions as
85

Martinez v. The Regents of the University of California, Cal.Rptr.3d, 2010 WL 4582522 (Cal.).
See Equal Access Educ v. Merten, 305 F. Supp. 585, 605 (2004) . See also, 8 U.S.C. §§ 1601-1646 (2000)
87
Basic Information about the DREAM Act Legislation, DREAM Act Portal, July 16, 2010,
http://dreamact.info/students.
88
8 U.S.C. §§ 1324a(a)(1)(A), (a)(2).
89
8 U.S.C. § 1601
90
Id. § 1611(c)(1)(B) (addressing federal benefits); Id. § 1621(c)(1)(B) (addressing state and local benefits)
91
8 U.S.C. § 1621(d)(“A state may provide that an alien who is not lawfully present in the United States is
eligible for any State or local benefit for which such alien would otherwise be ineligible under subsection (a) of this
section only though the enactment of a State law after August 22, 1996, which affirmatively provides for such
eligibility.”) (emphasis added). See also § 1611 (stating that “an alien who is not a qualified alien…is not eligible for
any federal public benefit” defined in subsection (c) as including post-secondary education” in subsection (a)).
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Id. at § 1623
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Andrew Stevenson, Note, Dreaming of an Equal Future for Immigrant Children: Federal and State Initiatives
to Improve Undocumented Students’ Access to Postsecondary Education, 46 Ariz. L. Rev. 551, 569 (2004).
94
8 U.S.C. § 1623(a) provides “Notwithstanding any other provision of law, an alien who is not lawfully present
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restrictions on residency only, and utilize other factors in determining tuition rates.95 On
June 6, 2011, the Supreme Court denied review of California’s decision to uphold such a
scheme in Martinez v. Regents University of California.96 The Supreme Court’s denial of
certiorari shows much deference to the legislative process when it comes to immigration
reform and, specifically, access to higher education for undocumented immigrants.
c. Differing Interpretations Lead to Inconsistent Application of Law Throughout
the States.
Texas became the first state to pass legislation affording undocumented students instate tuition rates when Governor Rick Perry signed H.B. 1403, later codified as section
54.052(j) of the Texas Education Code.97 The statute provided that an undocumented
student was exempt from non-resident tuition if that student:
(1) resided with his or her parent, guardian, or conservator while attending
a Texas high school;
(2) graduated from high school or attained the equivalent of a high school
diploma in the State of Texas;
(3) resided in Texas for at least three years prior to high school graduation
or receipt of an equivalent diploma;
(4) registered as an entering student at an institution of higher education
no earlier than Fall 2001; and
(5) filed an affidavit with an institution of higher education stating that he
or she will apply for legal status as soon as he or she is able to do so.98
The bill was later revised in 2005 to make residency requirements uniform for all
students.99
California followed suit shortly thereafter. Governor Gray Davis signed California
Assembly Bill (Cal. A.B.) 540, which was later codified as section 68130.5 of the
California Education Code.100 The requirements of this statute were nearly identical to
that of Texas. Since 2002, nine more states have passed similar legislation, arguing that
they are complying with IIRIRA.101 Those states contend that IIRIRA focuses on

95
See National Immigration Law Center, “DREAM Act: Basic Information (Oct. 2007)”, available at
www.nilc.org/immlawpolicy/DREAM/dream_act_06_summary_0406.pdf.; and National Immigration Law Center,
“DREAM
Act
Summary”
(Apr.
2006),
available
at
www.nilc.org/immlawpolicy/DREAM/dream_act_06_summary_2006-04.pdf. (“The laws in these eleven sates require
undocumented students to: 1) attend a school in the state for a certain number of years; 2) graduate from high school in
the state; and 3) sign an affidavit stating that they will apply to legalize their status as soon as they are eligible to do
so.”).
96
Case Detail, Martinez v. Regents of University of California, Washington Legal Foundation, http://www.wlf
.org/litigating/case_detail.asp?id=593 (last visited on June 12, 2011).
97
Tex. Educ. Code § 54.052(j) (Vernon 2002). Amended in 2005 by Texas SB 1528.
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Tex. Educ. Code § 54.052(j).
99
Id.
100
Cal. Educ. Code § 68130.5 (West 2002).
101
Thomas R. Ruge and Angela D. Inza, Article, Higher Education for Undocumented Students: The Case for
Open Admission and In-State Tuition Rates for Students Without Lawful Status, 15 Ind. Int’l & Comp. L. Rev. 257, 270
(2005).
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residency requirements, while these laws generally focus on where the student graduated
from high school.102
To highlight the disparate application of law, Georgia’s Board of Regents voted on
October 13, 2010, to bar admission of undocumented immigrants to the state’s most
selective public universities.103 As of September, 501 undocumented students were
enrolled in the thirty-five four-year and two-year colleges in the University System of
Georgia.104 Given that the system has more than 310,000 students, individuals without
status make up less than one percent of the total student body.105 John Millsaps,
spokesman for the Regents, stated, “clearly the system is not being swamped by these
students by any stretch of the imagination.”106 This action was taken as an effort to
subdue protests that academically qualified citizens of Georgia are being denied
admission as a result of undocumented students. The program took effect in Fall 2011 by
“prohibiting the admission of undocumented students on campuses where academically
qualified students have been turned away for two consecutive years.”107 Twenty-nine
students will be affected by the provisions because they are currently enrolled at the five
campuses that will immediately be subject to the change.108
California’s Supreme Court continued to support in-state tuition for undocumented
immigrants by upholding the availability of benefits for any student who attends a
California high school for three or more years and graduates.109 In Martinez v. The
Regents of the University of California, Justice Ming W. Chin led the majority in
reversing a 2008 appeals-court decision holding that tuition benefits were
unconstitutional and federally preempted by the IIRIRA.110 The “fatal flaw” in the
Regents’ argument was that the California benefit is not based on residence.111
According to Justice Ming, “Congress specifically referred to residence—not some form
of surrogate residence—as the prohibited basis for granting unlawful aliens a
postsecondary education benefit.”112 Plaintiff’s attorney and Secretary of State-elect of
Kansas, Kris W. Kobach, vowed to appeal the ruling to the United States Supreme Court.
That aspiration, in haste, failed on June 6, 2011, when the United States Supreme Court
denied review of the decision.113
102
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106
Id.
107
Id.
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The schools immediately affected are: The University of Georgia, Georgia Institute of Technology, Georgia
State University, Medical College of Georgia, and Georgia College and State University.
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Josh Keller, California Supreme Court Upholds Law Giving In-State Tuition to Illegal Immigrants, CHRON.
HIGHER EDUC., Nov. 15, 2010, http://chronicle.com/article/California-Supreme-Court/125398/.
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Martinez, Cal.Rptr.3d, 2010 WL 4582522(Cal.)
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Id. at 6 of the opinion.
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Id.
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Case Detail, Martinez v. Regents of University of California, Washington Legal Foundation, http://www.wlf.
org/litigat ing/case_detail.asp?id=593 (last visited on June 12, 2011).
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Due to the inconsistent treatment of undocumented immigrants, administrators and
students are left with little direction. In-state tuition is only one hurdle in an obstacle
course of issues that undocumented youth must confront. Even after receiving in-state
tuition, many students without legal status are still unable to pursue higher education
without additional financial aid. To make matters worse, those students are also unable
to work their way through college. The few pro-immigrant legislatures that have enacted
in-state tuition laws lack the ability to provide a path to lawful status within the United
States. Individual states cannot solve the problem on their own because the federal
government has the sole power to regulate immigration. Until full-scale reform is
achieved, the DREAM Act will provide a minor solution and solid basis for the
improvement of immigration laws in the future.
IV.

PUTTING THE
PERSPECTIVE

PROVISIONS

OF

THE

DREAM

ACT

INTO

The DREAM Act provides limited relief to children included in the “1.5
generation.”114 This generation is defined as: “[I]mmigrants brought to the United States
at a young age who were largely raised in this country and therefore share much in
common with second-generation Americans.”115 These students are culturally American,
growing up here and often having little attachment to their country of birth.116 The vast
majority are bicultural and fluent in English.”117 Despite this fact, many undocumented
immigrants are discouraged from pursuing higher education or naturalization because of
insurmountable financial hurdles and restricted forms of relief. The DREAM Act works
to thwart these harsh realities by incentivizing students to stay in school and proceed to
college or enlist in the military.118 Accordingly, the DREAM Act lists the following
specific requirements:
(1) Must have entered the United States before the age of sixteen;
(2) Must have been present in the United States for at least five
consecutive years prior to enactment of the bill;
(3) Must have graduated from a United States high school, or have
obtained a GED, or have been accepted in an institution of higher
education;
(4) Must be between the ages of 12 and 35 at the time of the application;
(5) Must have good moral character.
These requirements seem fairly straightforward at first glance, however, the
implications of corresponding immigration laws greatly impact an individual’s eligibility.
Therefore, it is imperative to understand the true meaning behind these requirements

114
Immigration Policy Center, The DREAM Act to be Revived in Congress, Nov. 18, 2010,
http://www.immigrationpo licy.org/.
115
Id.
116
Id.
117
Id.
118
Id.
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a. Preliminary Qualifications for the DREAM Act and the Associated Benefits.
Under the proposed legislation, the Secretary of Homeland Security is vested
exclusive jurisdiction to determine eligibility for relief and must propose regulations
within 180 days after the date of enactment.119 Applicants must apply for relief no later
than one year after either: (1) admission to an institution of higher education in the
United States or (2) obtaining a diploma or GED certificate in the United States.120 At
that juncture, the Secretary of Homeland Security is restricted from removing any alien
who has a pending application for conditional status.121
Despite the nonexistence of regulations for the DREAM Act, it is safe to assume that
the Act will play off of other immigration law regulations to maintain uniformity.
Individual states will likely have the authority to make the necessary factual findings to
establish eligibility.122 The following section analyzes how to establish eligibility for
conditional permanent residency.
i. Age Requirements and Admission to Institutions of Higher Education,
High School Graduation, or its Equivalent
The Dream Act’s age and admission requirements are fairly straightforward: an
applicant must have entered the United States at an age younger than sixteen and be
between the ages of twelve and thirty-five at the time of application.123 Furthermore, the
applicant must also prove his or her college admission, high school graduation, or
obtainment of a GED certificate.124
ii. Continuous Physical Presence
The DREAM Act also requires physical presence within the United States for a
continuous period of at least five years immediately preceding the date of enactment.125
The DREAM Act incorporates INA section 240A(d)(2) which states that, “an alien shall
be considered to have failed to maintain continuous physical presence in the United
States if the alien has departed from the United States for any period in excess of 90 days
or for any periods in the aggregate exceeding 180 days.”126 In general, brief, casual, and
innocent absences will not be considered failures to maintain continuous physical
119
S. 3827, 111th Cong. § 7 (2010). The Attorney General will have exclusive jurisdiction, however, for those
individuals placed into deportation, exclusion, or removal proceedings either prior to or after filing of an application
until the proceedings are terminated.
120
Id. at § 4(a)(4). If found to be falsified, § 8 of the Act implements penalties for any applicant that makes any
false statements in their application Penalties include a fine in accordance with title 18, United States Code, or
imprisoned not more than 5 years, or both.
121
Id. at § 4(a)(f).
122
Interview with Evelyn Cruz, Clinic Director, Sandra Day O’Connor College of Law at Arizona Statute
University Immigration Law and Policy Clinic, in Tempe, Ariz. (Nov. 14, 2010). Akin to the SIJS Process, a signed
court order making the necessary factual findings under § 101(a)(27)(J) of the INA must accompany the application.
The Code of Federal Regulations will further set forth standards for implementing the statute. Additional guidance may
be provided in Memorandum form.
123
S. 3827 § 4(a).
124
Id. at § 5(e).
125
Id. at § 4(a)(1)(a).
126
Id. at § 4(b). Note: INA 240A(d)(3) provides an exception to continuity for those in the armed forces. Thus,
DREAM Act applicants that enlist in the military do not suffer from a break in presence if moved overseas.
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presence in the United States.127 Furthermore, service of a notice to appear will not
terminate continuous presence.128 Nevertheless, persons that have been subject to a court
order of removal or who have accepted voluntary departure will generally not qualify.129
The Secretary of Homeland Security has the power, however, to either extend time
periods or waive breaks in continuous presence for limited reasons.130 For example, the
Secretary of Homeland Security may waive absences compelled by humanitarian
purposes, family unity, or when otherwise in the public interest.131 A waiver may also be
granted if the alien demonstrates that the failure to timely return to the United States was
due to exceptional circumstances.132
iii. Good Moral Character
The applicant must have been a person of good moral character since the date the
Act passed, implying that any offenses prior to enactment showing lack of “good moral
character” will not be considered. 133 This appears to be a large departure from
immigration law because ex post facto application under these circumstances is generally
allowed. An alien, however, must have never been under a final administrative or
judicial order of exclusion, deportation, or removal.134
Immigration law does not provide a definition of “good moral character.” Rather,
INA section 101(f) provides a list of crimes that indicate whether a person is not of “good
moral character.” The list generally includes convictions for criminal activities.135 The
DREAM Act explicitly states that the applicant must not be rendered inadmissible under
INA section 212(a) or deportable pursuant to INA section 237(a).136 Accordingly,
aggravated felonies, crimes involving moral turpitude and possession of controlled
substances, will bar an applicant from eligibility.

127

Id. at § 4(c).
Id. at § 4(b).
Matter of Romales-Alcaide 23 I. & N. Dec. 423 (BIA 2002). But see also, In re Avilez-Nava, 23 I. & N. Dec.
799, Int. Dec. 3517 (BIA 2005) clarifying Romales and determining that persons turned away at ports of entry without
any threat of the institution of exclusion proceedings were not under court order. Furthermore, respondent’s continuous
presence within the United States was not broken although they remained outside the country for two weeks.
130
S. 3827 at § 4(c).
131
Id.
132
Id. at § 4(c)(2). Justifiable circumstances can be no less compelling than serious illness of the alien, or death
or serious illness of a parent, grandparent, sibling, or child
133
Id. at § 4(a)(1)(b).
134
Id. at § 4(a)(1)(e). Although limited exceptions exist for this as well (ie. if the alien (1) has remained in the
United States under color of law after such order was issued or (2) received the order before attaining sixteen (16) years
of age).
135
INA, 8 U.S.C. § 1101(a)(48)(a) (2010) defines conviction as, “a formal judgment of guilt of the alien entered
by a court or, if adjudication of guilt has been withheld, where: (i) a judge or jury has found the alien guilty or the alien
has entered a plea of guilty or nolo contender or has admitted sufficient facts to warrant a finding of guilt, AND (ii) the
judge has ordered some form of punishment, penalty, or restraint on the alien’s liberty to be imposed.”
136
S. 3827 at §4(a)(1)(c)(i)-(ii). Providing that an applicant may not be inadmissible under paragraph (2), (3),
(6)(E), (10)(A), or (10)(C) of § 212(a) of the INA (8. U.S.C. 1182(a)); and the alien must not be deportable under
paragraph (1E), (2), or (4) of § 237(a) of the INA (( 8 U.S.C. 1227(a)).
128
129
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iv. Benefits
Qualified applicants under the DREAM Act may obtain conditional permanent
residency status.137 A conditional permanent resident has the ability to be employed in
the United States and seek higher education assistance in the form of student loans.138
Applicants are not eligible for grants. The DREAM Act has always limited assistance
under the Higher Education Act and Title IV of the PRWORA. An alien lawfully
admitted for permanent residence that has not adjusted their conditional status is
ineligible for Federal Pell Grants or Federal supplemental educational opportunity grants
under part A of the Higher Education Act of 1965.139
There is clearly a desire to secure repayment of financial assistance from applicants
that have yet to satisfy their obligations under the Act. Until applicants have fulfilled the
requirements to lift the conditional basis for cancellation of removal and adjustment of
status, they remain ineligible for Federal Pell Grants and Federal Supplemental
Educational Opportunity Grants. Pell grants are considered the foundation of federal
financial aid,140 while federal supplemental educational opportunity grants promote
access to postsecondary institutions.141 Neither form of financial aid requires repayment.
b.iii.

Steps Necessary to Achieve Legal Permanent Residency

An applicant’s conditional permanent resident status will be valid for a period of six
years.142 Within those six years, the individual must have completed two years of higher
education or military enlistment.143 Once five-and-a-half years of the six years have
passed, the individual is able to apply for legal permanent residency.144
An applicant must not cease to meet any of the requirements in section 4(a)(1)(b)-(c)
of the Act, become a public charge, or receive anything other than an honorable discharge
from the military during the period of conditional permanent residency.145 The applicant
must also not abandon residence.146 Absence due to active duty in the uniformed
services, however, is not counted against the applicant.147 Finally, the individual must
demonstrate, under penalty of perjury, good moral character throughout the conditional

137

Id. at §5(a)(1).
Id. at § 7(c), § 11. See also, Fair Labor Standards Act, 29 U.S.C. § 201 et seq., Employment must be
consistent with the Fair Labor Standards Act, and State and local laws governing minimum age for employment.
139
Id. at § 10.
140
U.S. Dept. of Educ., Federal Supplementary Educational Opportunity Grant (FSEOG) Program,
http://www2.ed.gov/ programs/fseog/index.html.
141
U.S.
Dept.
of
Educ.,
Federal
Pell
Grant,
http://studentaid.ed.gov/PORTALSWebApp/students/english/PellGrants.jsp.
142
S. 3827 § 6 provides an exception applicable to individuals that upon enactment have already fulfilled the
requirements of § 4(a)(1)(a)-(d) and § 5(d)(1)(D) so long as the applicant met the requirements of subparagraphs (A),
(B), and (C) of § 5(d)(1).
143
Id. at § 5(c)(1).
144
Id.
145
Id. at § 5(b)(1).
146
Abandonment is a question of intent determined by the individual’s behavior. Abandonment is presumed if
the alien has been absent for more than 365 days, in the aggregate, during the period of conditional residence, unless
the alien demonstrates otherwise.
147
10 U.S.C. § 101(a) defining “uniform services,” as, “(a) the armed forces; (b) the commissioned corps of the
National Oceanic and Atmospheric Administration; and (c) the commissioned corp of the Public Health Service.”
138
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residency period.148 If the applicant fails to meet these requirements, their conditional
status will be revoked and their status prior to applying for relief under the Act will be
reinstated.149
Once granted lawful permanent residency, the individual will be considered as
having been a lawful permanent resident for the entirety of the process for purposes of
Title III of the INA.150 The individual will then be able to apply for naturalization.151
This added incentive is completely justified as a benefit for positively impacting society.
c.iv.

Settle for Nothing Now: The DREAM Act is Only a Stepping Stone

There is no arguing that the Act, as proposed, will be very beneficial for a select
portion of the undocumented population. On a much broader scale, however, the
DREAM has great potential to be the spark that ignites immigration reform as a whole.
Although the legislation functions largely as a compromise in place of a total overhaul of
decades of failed law and policy, its passage is nonetheless a step in the right direction.
Proponents of the bill must always keep this in mind. There is no room for further
compromise. The DREAM Act cannot be the ultimate goal—it is simply a means to an
end.
After the DREAM Act failed to gather enough votes for passage in September 2010,
the bill was subsequently proposed during the congressional lame-duck session in
November.152 With optimism in limbo, Senate Majority Leader Harry Reid vowed not to
back down in his effort to lobby enough conservative votes to gain approval. A slew of
concessions followed that, passed, would have led to a watered down version of an
already accommodating set of provisions. The major differences between Senate Bill
3827 (September 23, 2010) and Senate Bill 3992 (November 30, 2010) included, but
were not limited to, the following:
- Senate Bill 3992 attempted to provide the right to travel outside the U.S.
for those in conditional status, but failed to exempt federal provisions
that bar individuals from reentering the country if they have previously
been in the U.S. without documentation. Rather, individuals in
conditional status would need to acquire a waiver from the federal
government to be allowed reentry;
- Senate Bill 3992 did not repeal federal law that limits avenues for which
states can provide in-state tuition to undocumented immigrants. States
would have continued facing the dilemma of providing in-state tuition
to U.S. citizen graduates of their high schools living outside of the
state if they intended to offer in-state tuition to undocumented
students;
- Senate Bill 3992 requires applicants to be younger than thirty at the time
of applying, as opposed to thirty-five;
148

S. 3827 at § 5(d)(1).
S. 3827 at § 5(b)(1).
Id. at § 5(e).
151
United States Citizenship and Immigration Services, Who is Eligible for Naturalization?, A Guide to
Naturalization available at http://www.uscis.gov/files/article/chapter4.pdf (last visited on September 26, 2011).
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S. 3992, 111th Cong. (2010).
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- Senate Bill 3992 mandates that each applicant show good moral
character since entering the United States, rather than since the time of
application;
- Senate Bill 3992 subjects each applicant to more grounds of
inadmissibility, deportability, and other restrictions, such as unlawful
voting, student visa abuse, persecution of others, posing a public
health risk, likelihood of becoming a public charge, and any felony
conviction or three misdemeanor convictions;
- Senate Bill 3992 provides more restrictive deadlines for applying for
conditional nonimmigrant status and adjustment of status;
- Senate Bill 3992 requires applicants to demonstrate their eligibility for
relief to receive a stay of removal while their applications are pending;
- Senate Bill 3992 expanded disclosure requirements that include
exceptions to confidentiality for criminal, homeland security, or
national security purposes.153
The DREAM cannot act as the only beacon of hope for nonimmigrant rights. There
are far too many undocumented persons living in America that risk being removed at a
moment’s notice despite their irreplaceable contributions to our society. Most of these
individuals will be wholly unaffected by the Act. Therefore, reducing the bill’s impact
by any degree is not an option. Rather, the DREAM Act should provide relief for those
undocumented individuals willing to further their education and enlist in the military
while simultaneously serving as a platform for rational immigration reform discourse
going forward. Accordingly, providing avenues for a select number of undocumented
individuals will promote the best interests of the United States.
V.

THE DREAM ACT WILL SERVE BOTH FEDERAL AND STATE
INTERESTS BY ENCOURAGING THE PURSUIT OF HIGHER
EDUCATION AND MILITARY ENLISTMENT

Few topics are more hotly debated than immigration. The anti-immigrant sentiment
expressed in Arizona with the enactment of S.B. 1070 is part of a much larger movement
being advocated across the United States. To many, the thought is that increasing access
to citizenship will only worsen the harsh economic predicament faced by documented
Americans.154 National concerns ranging in credibility push against any discussion
regarding the provision of public benefits for undocumented students. Though disputes
depend on factors such as socioeconomics, race, and politics, dissent is focused primarily
on federal and state interests. Opponents of the DREAM Act argue that the bill will
encourage illegal immigration and deplete the job market for Americans.155 Proponents

153
See National Immigration Law Center, “Summary of Significant Changes in the DREAM Act from S. 729 to
S. 3992,” available at http://www.nilc.org/immlawpolicy/dream/DREAM-changes-summary-2010-12-03.pdf.
154
Joe Messerli, Should American Maintain/Increase the Level of Legal Immigration?, BALANCED POLITICS,
available at http://www.balancedpolitics.org/immigration.htm (last visited September 26, 2011).
155
S. Rep. No. 104-224, at 12-14 (2004).
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argue that passing the DREAM will financially benefit the United States and lessen social
costs without constricting job opportunities or encouraging unlawful entry.156
The main point that critics of the DREAM Act fail to recognize is that withholding
educational benefits from children does not punish the actual wrongdoers. The deterrent
effect of punishment is not realized when the punishment is misapplied.157 This
misdirected hostility does not succeed in addressing the main reason for illegal
immigration: immediate economic prospects from increased work opportunities.158
Better education is merely a secondary gain.159
Students, however, are uniquely situated and present a great chance to rationalize
immigration policy. The lack of comprehensive immigration reform begs for bipartisan
legislation such as the DREAM Act to improve the current law. Failed versions of the
DREAM Act not only provide incentives to obtain higher education and/or serve our
military, but would also positively impact the economy. Conservative views have
nevertheless prevailed in arguing that the DREAM Act controverts federal law and would
be unduly burdensome. To the contrary, the DREAM would only apply to a narrow class
of individuals and leave the determination of residency for higher education purposes to
the States.
Simply put, the DREAM Act is “good for our economy, good for our security, and
good for our nation.”160 The following section will discuss how enacting the DREAM
and extending Plyler will not incentivize illegal immigration, but allow our border
security experts to focus on serious threats to our national security. Our country’s
increased competitiveness in the global economy and the important economic benefits
associated with the DREAM Act will also be analyzed.161 Finally, the section will close
by examining the positive contribution to military recruitment efforts and readiness that
will be produced by the DREAM Act.162
a. Extending Plyler to Higher Education Will Further the Interests of the
Federal Government
Plyler made clear that education is a federal interest and denying minor
undocumented immigrants access to free public education is unconstitutional.
Unfortunately, the decision was limited to twelfth grade and lower. No universal right to
higher education was established. Another hurdle for extending Plyler to postsecondary
education is the inability to determine the standard of review that a court would apply to
judge the constitutionality of the Act.
This, however, may very well work in the Act’s favor.

156
National Immigration Law Center, The Economic Benefits of the DREAM Act and the Student Adjustment
Act, available at http://www.nilc.org/immlawpolicy/dream/Econ_Bens_DREAM&Stdnt_Adjst_0205.pdf (last visited
September 14, 2011).
157
See Plyler, 457 U.S. 202, 220 (1982).
158
See Id. at 228 (“The dominant incentive for illegal entry into the State of Texas is the availability of
employment…”).
159
Id.
160
Luis Miranda, Get The Facts On The DREAM Act, The White House Blog, Dec. 1, 2010,
http://www.whitehou se.gov/blog/2010/12/01/get-facts-dream-act.
161
Id.
162
Id.
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In Plyler, Chief Justice Burger’s dissent took notice of the “specter of a permanent
caste” within a larger United States population and acknowledged its deference, “to the
political process, unpalatable as that may be to some.”163 Taken together, these
statements indicate the Supreme Court’s unwillingness to subvert the plenary power of
Congress to implement and enforce immigration law. The legislature and the courts are
not bound to a strict scrutiny review given that Plyler found undocumented immigrants
not to be a constitutionally protected group. As a result, it is very unlikely that the
DREAM Act would be overturned by the Supreme Court on any legal grounds because
its provisions should fulfill intermediate scrutiny.
Since the decision in Plyler, the fundamental importance placed on education has
been elevated throughout our society. The landmark decisions in Grutter v. Bollinger164
and Gratz v. Bollinger165 further highlighted the essential purpose that education plays
throughout the United States in the context of affirmative action.166 Even before Plyler
and Gratz, the seminal value of education was a central tenant in Brown v. Board of
Education.167 In Brown, the Supreme Court emphasized the importance of equal
opportunity in the education setting by stating:
Education is the very foundation of good citizenship . . . it is a principal
instrument in awakening the child to cultural values, in preparing him for
later professional training, and in helping him to adjust normally to his
environment. In these days, it is doubtful that any child may reasonably
be expected to succeed in life if he is denied the opportunity of an
education. Such an opportunity, where the state has undertaken to provide
it, is a right which must be available to all on equal terms.168
For many, Plyler, Gratz, and Brown mean that being a productive member of society
is predicated by access to primary and secondary education. The core equal protection
reasoning pervasive throughout Plyler still applies today. Education is a federal interest
and obtaining a postsecondary education is as important—if not more important—now as
a high school education was in 1982. The impact of denying education is devastating.
Justice Blackmun noted in his concurrence that varying degrees of education and
knowledge amongst different groups of people may create class distinctions throughout
society that are everlasting.169 The majority acknowledged that “education prepares
individuals to be self-reliant and self-sufficient participants in society.”170 Given the job
market and increasing global competition, the federal government’s interests have not
163

Id. at 241
Grutter v. Bollinger, 539 U.S. 306 (2003).
Gratz v. Bollinger, 539 U.S. 244 (2003).
166
See generally Grutter, 539 U.S. 306 (2003) and Gratz, 539 U.S. 244 (2003). The Supreme Court addressed
affirmative action policies at the University of Michigan’s law school and undergraduate university in both cases. In
Grutter, the Court held that the law school system was sufficiently narrowly tailored to serve the compelling interest of
diversity. In Gratz, the Court found the undergraduate system too broad because race was a decisive factor for almost
every qualified under-represented minority applicant.
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Brown v. Board of Education, 347 U.S. 483 (1954).
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Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954).
169
Id. at 235-36 (Blackmun, J., concurring).
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Id. at 222 (citing Wisconsin v. Yoder, 406 U.S. 205, 221 (1972))
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changed. Indeed, the DREAM Act “will play an important role in the nation’s efforts to
have the highest proportion of college graduates in the world by 2020.”171
b. The DREAM Act Will Not Incentivize Illegal Immigration because of the
Limited Number of Undocumented Immigrants Eligible for Relief.
The DREAM Act will not encourage illegal immigration by creating incentives or
rewards for undocumented immigrants to obtain lawful status within the United States.
The narrow relief the Act provides is not intended to be a comprehensive solution to the
immigration issues that divide our country. In fact, Secretary Janet Napolitano has
praised the legislation as a fair and limited option for dealing with innocent children who
were brought to the United States at a young age.172 Specifically, Secretary Napolitano
stated, “it’s important to point out that [the DREAM Act] fits into a larger strategy of
immigration enforcement and complements the Department of Homeland Security plan to
prioritize enforcement resources to remove dangerous criminal aliens from the
country.”173 Under the Obama administration, the Department of Homeland Security has
“deported a record number of illegal aliens convicted of criminal offenses, including
195,000 in fiscal year 2010.”174 These numbers reflect a seventy percent increase in
criminal removals compared to 2008.175 The DREAM Act “would further enhance” the
administration’s efforts by enabling the removal process to be focused on undocumented
immigrants with criminal records.176
As mentioned, eligibility is limited to undocumented persons who have been in the
United States for over five years when the bill is passed, and who fulfill other stringent
requirements. To be sure, “no one who poses a threat to public safety will be able to
adjust their status under the DREAM Act,” as the bill ensures that “individuals who
committed offenses that are grounds for removal will be barred from relief.”177 These
regulations make opportunities for an unlimited number of undocumented students to
obtain citizenship nonexistent.
According to the UCLA Center for Labor Research and Education, there are
approximately 65,000 undocumented students that graduate from United States high
schools each year.178 Due to the Act’s five-year residency requirements, those
individuals that have reached the age of six and were brought to the United States before
reaching one year of age would constitute the youngest eligible class for relief.179 Thus,
there are only thirty classes eligible for relief under the Act in the next thirty-five years.
Approximately two million undocumented immigrants would have the potential to fulfill
the requirements of the DREAM Act.
171
Julianne Hing, DREAM Act’s Good for National Security, COLORLINES, Dec. 2, 2010, http://colorlines.com
/archives/2010/12/sec_napolitano_dream_acts_good_for_national_security.html.
172
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Education for Alien Minors (DREAM) Act. 16 Cornell J.L. & Pub Pol’y 231.
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A more precise breakdown is provided by the Immigration Policy Center.180
114,000 potential beneficiaries with at least an associate’s degree would
be immediately eligible for conditional LPR status;
612,000 potential beneficiaries would be immediately eligible for
conditional LPR status because they already have a high school diploma
or GED (and would have incentive to complete two years of college or
two years of military service) to be eligible for permanent status;
934,000 children under 18 could be eligible for conditional LPR status in
the future, which would provide them with incentives to finish high school
and pursue a postsecondary education or join the military;
489,000 potential beneficiaries could be eligible for conditional LPR
status in the future if they obtain a GED.181
There are over 310 million people within the United States.182 It is projected that the
population will exceed more than 390 million in 2050.183 Assuming each potential
beneficiary fulfills the requirements, granting two million undocumented citizens
permanent residence will not have any measurable detrimental impact on the use of
public benefits or on the job market. According to the Migration Policy Institute,
however, only thirty-eight percent of all potential beneficiaries can be expected to
successfully complete the process to become a legal permanent resident.184 Nevertheless,
the United States would still benefit from an increase in college-educated persons and
military servicemen. The DREAM Act could effectively reduce the amount of people
classified as a “public charge,” while strengthening the job market and military.
Higher education also means greater access to better paying jobs. This logically
results in a country that is better-equipped to compete in the global marketplace. By
removing many barriers to income, individuals are allowed to integrate further into
American society without the constant fear of removal.185
c. The Potential for Higher Education and Responsible Tax Payers will
Financially Benefit the United States and Allow Naturalized Immigrants to
Invest in the Economy.
Providing incentives to remain in school will enable access to better jobs and
generate more taxable income. The Congressional Budget Office estimates that the
DREAM Act will cut the deficit by $1.4 billion and “increase government revenues by
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$2.3 billion over the next ten years.”186 Furthermore, the UCLA North American
Integration and Development Center found that beneficiaries of the DREAM Act would
produce an estimated $1.4 trillion to $3.6 trillion total earnings over their working
lives.187 This income is “substantially higher” than what would be earned by
undocumented individuals without the benefit of higher education.188
Given the resources already invested in undocumented students’ primary and
secondary education, it makes no sense to block paths to postsecondary education. The
United States Department of Education reported a 22.1 percent dropout rate for Hispanics
in 2006 (more than twice the rate of African-American students and three times the rate
among white students).189 It is clear that many undocumented students, particularly those
of Hispanic heritage, choose to forego their early education because of the realization that
they will have no access to higher education.
Raising the college graduation rate of Hispanics to that of non-Hispanics would
increase spending on public education by ten percent nationwide, but the costs would be
greatly offset by savings in public health and benefits, as well as increased tax revenues
resulting from higher incomes.190 According to a study conducted by the RAND
Corporation, a thirty-year-old immigrant woman who graduates from college will pay
$5,300 more in taxes and will cost the government $3,900 less in expenses annually than
an immigrant who never finished high school.191
The College Board reports that employees with a four-year degree earn much more
and are less likely to be unemployed than those with just a high school diploma.192
Median earnings for full time workers with bachelor’s degrees in 2008 were $55,700
compared to $33,800 for those without them.193 Differences in employment are more
drastic than in 2007 when there was only a 2.3 percent difference in unemployment rates
between college grads and high school-only-grads. The current unemployment rate for
college grads over twenty-five is 4.6 percent compared to 9.7 percent for high school
grads, a 5.1 percent difference.194
It is clear that the costs of the DREAM Act would be significantly outweighed by the
gains that beneficiaries would provide through their contributions to the economy.195
While many argue that undocumented immigrants create a net economic loss in the
United States, no evidence has ever been produced to lay foundation for this claim.196
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Undocumented individuals not only provide hard labor at extremely low wages for
questionable employers, but they are also ineligible for programs such as unemployment
benefits, welfare, food stamps, and Social Security.197 Additionally, only a very narrow
section of the undocumented population actually immigrates to the United States to take
advantage of hospital emergency rooms, police protection, public parks, and educational
benefits.198
Any actual costs that accrue due to the consumption of indirect benefits will be
replenished with financial contributions from undocumented immigrants that have
received conditional status. Qualified applicants for the DREAM Act will be eligible for
employment opportunities. These beneficiaries would help fill positions that have long
been in demand in the United States like teachers and nurses.199 Better business practices
will be required and more accountable hiring will result. This will lead to a more
streamlined tracking of healthcare costs and overall population control.
Critics, including United States Immigration Support, a leading publisher of legal
books and immigration guides, suggest that wages earned by undocumented workers are
sent as remittances to foreign countries and therefore do not benefit local communities.200
This is a baseless claim. Direct evidence to the contrary shows that in 2004, Latin
American born workers in the United States earned approximately $450 billion in
combined annual gross income, and spent 90% of their money within the United
States.201
The DREAM Act would keep talented students in the United States and stop the
“brain drain” that occurs when only five to ten percent of undocumented high school
graduates advance to college.202 None of the states that have passed laws allowing
undocumented students to qualify for in-state tuition have experienced a large influx of
undocumented students.203 Nor have native-born students suffered from displacement.204
The measures have actually increased school revenues because students normally unable
to attend college can now pay for tuition.205 It is clear that allowing these students to fall
through the cracks “imposes economic and emotional costs on undocumented students
and United States society as a whole.”206
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d. The DREAM Act Will Weaken the Burden of Social Costs While Bolstering
the United States Military.
Individuals make choices that hurt society when they don’t have better options.
Providing access to college education, military service, and employment will encourage
many undocumented immigrants to sidestep detrimental activities. The United States is
no stranger to gang violence and it is undisputed that high dropout rates feed into gang
enrollment.207
Federal and local public safety costs rise as gang and drug violence become more
prevalent.208 Added police protection inevitably leads to an ever-increasing prison
population—supported by taxpayer money.209 Wasting money on housing undocumented
immigrants for poor decision-making in the face of inadequate opportunity lacks reason.
Crime prevention can be realized through education and military enrollment.210
Qualifying for permanent residency by serving the military will provide another federally
beneficial route for undocumented immigrants to be productive members of society.
There is no question that the United States relies on the strength of its military to
retain its position as a global leader. Soldiers are crucial to that end. Much of the
military’s power since becoming an all-voluntary force has come from foreign-born
enrollment.211 There are currently 60,000 foreign-born soldiers registered for active duty;
that number represents nearly eight percent of the armed forces. 212 Nearly one out of
every ten soldiers killed is foreign born.213 The military demands the translation and
cultural expertise of immigrants. West Point Professor, Lt. Col. Margaret Stock, states
that the DREAM Act “would be tremendously beneficial to the military. It gives the
opportunity to enlist hundreds of thousands of high-quality people.”214 The Department
of Defense even included the Act in their 2010-2012 Strategic Plan to assist in recruiting
for the military.215
The military has experienced extremely low levels of enlistment in the last decade,
due in large part to the unyielding War on Terror.216 The DREAM Act provides
motivation for military service, and can make up for the deficiency in recruiting without
forcing applicants to join. Qualified students would simply have the option of pursuing a
higher education or serving in the military for at least two years. The United States
benefits from either decision.
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TURN THE DREAM INTO REALITY

Providing higher education opportunities to undocumented students who have
educated themselves or served the military will promote state and federal interests. It is
time for Congress to acknowledge that states have developed a jigsaw puzzle of
regulation for undocumented immigrants’ higher education opportunities. A few brave
states alone cannot provide the relief necessary to take advantage of unfulfilled potential.
It is not in the best interests of the United States to continue restricting a segment of the
“1.5 generation” that are willing and able to be productive members of society.
It is clear that the government does not wish to punish adolescents for their parent’s
actions. The DREAM is not a dramatic departure from current law, but a natural
extension of Congressional acts and Supreme Court decisions. Comprehensive
immigration reform is necessary, but will not be achieved until a significant compromise
is made. Pending that realization, the DREAM Act will create a very narrow opening for
that group of undocumented people with established American roots to become legally
recognized members of a society they already contribute to. Columnist Braden Goyette
of The Nation outlines a clever breakdown of the societal harm being done by intolerant
views.217 Goyette provides this outline: “Anti-immigrant sentiment today -> banning
kids from education system -> professional segregation -> less integration -> pundits and
politicians blame immigrants for not integrating -> rise in xenophobia -> less security and
social stability for everyone on the whole.”218
The United States is currently depriving itself of talented workers and entrepreneurs,
and is losing vital tax revenues and economic contributions.219 Unlocking the door for
thousands of young people each year to pursue the American Dream will increase
investment and taxable income, save taxpayer money, and increase the strength of the
military. Additionally, dropout rates, potential for gang involvement, and illicit activities
will be reduced.
Discouraging positive societal participation must stop now. The United States needs
to recognize that much of the potential that makes up the fabric of our country is being
overlooked. Let’s make the DREAM come true.
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