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EDITOR INTRODUCTION 
 

The 2015 Law Journal for Social Justice Symposium, “Contemporary 

Discrimination” focused on current concerns regarding civil rights and 

civil liberty.  Discussions ranged from the political legislative process, 

resistance in enforcement of civil rights judgments, and sexual orientation 

employment discrimination.  Panelists included politicians, scholars from 

diverse backgrounds, practicing attorneys and community organizers. 

Drawing on broader considerations, this issue features articles 

analyzing an array of concerns in the criminal, civil and international 

tribunals.  The first article, You Have Your Whole Life in Front of 

You…Behind Bars, written by Rachel Forman, beings this issue by 

discussing a need to ban life without parole sentences for juvenile non-

homicide offenders.  Inalvis M. Zubiaur, in Death Row: Mentally 

Impaired Inmates and the Appeal Process, continues the focus on 

sentencing by engaging concerns regarding capital punishment.  Next, in 

Injection and the Right of Access, Timothy F. Brown argues for increased 

access to lethal injection procedures to understand its constitutionality.  

Shifting consideration to the civil sphere, Victor D. Lopez & Eugene T. 

Maccarrone raise issues about privacy, due process, public policy and the 

basic fairness of traffic enforcement by camera, in Traffic Enforcement by 

Camera.  Beginning the focus on international concerns, Fictitious 

Labeling, by Efe Ukala, discusses “recommendations that may help curb 

constitutional issues resulting from deportation.”  Brittany Fink, in 

Increase Quota, Invite Opportunities, Improve Economy, proposes 

amendments to the DREAM Act that extend the path to citizenship.”  

Katharine Villalobos then focuses on the sociology of immigration in The 

Crucible, using historical examples to discuss the War on Terror.  Falling 

Through the Cracks by Marissa N. Goldberg changes the focus to 

international law and unique considerations of women in the drug trade 

industry.  Finally, Seeking Truth in the Balkans by Erin K. Lovall and June 

E. Vutrano concludes the issue by discussing the role of international law 

in seeking justice following the wars in the Balkans.  Together these 

articles analyze issues that raise important questions about fairness and 

civil rights in the domestic and international contexts.  

Special thanks to the entire staff of the Law Journal for Social Justice, 

who helped create this edition. 

 

Kristyne Schaaf-Olson 

2014-2015 Editor-in-Chief 

The Law Journal for Social Justice 

 





 

 

 

YOU HAVE YOUR WHOLE LIFE IN FRONT OF YOU . . . 

BEHIND BARS: IT’S TIME TO BAN DE FACTO LIFE 

WITHOUT PAROLE FOR JUVENILE NON-HOMICIDE 

OFFENDERS 

By Rachel Forman* 

Introduction 

In April 2013, the Supreme Court denied a writ of certiorari from 

Chaz Bunch, a sixteen-year-old convicted of kidnapping and rape.
1
  The 

United States Court of Appeals for the Sixth Circuit upheld the eighty-

nine year sentence imposed by the trial court.
2
  Because this sentence far 

outlasts his expected lifetime, Chaz Bunch is almost sure to die in prison 

for a non-homicide crime he committed as a child.  His sentence is a 

perfect example of an unconstitutional de facto life without parole 

sentence that the Supreme Court has yet to address.
3
 

Over the past decade, the Supreme Court has made a large, and 

somewhat unexpected, effort to promote juvenile justice and to ensure that 

youth have certain rights that allow them to reenter society when similar 

adult offenders may not be so entitled.
4
  Specifically, in the criminal 

justice system, the Supreme Court has held that youths ought to be 

considered less culpable than adults and should receive more lenient 

                                                 
* Note and Comment Editor, American University Law Review, Volume 64; 

Alumna, 2015, American University Washington College of Law; B.A., Psychology, 

2011, Boston University. I am grateful to Professor Ira P. Robbins for his invaluable 

guidance and insights; to Christopher Bergin for his advice and helpful input; and to my 

friends and family for their constant love and support. 
1
 Adam Liptak, Is 100 Years a Sentence of Life? Opinions Are Divided, N.Y. TIMES 

(April 29, 2013), http://www.nytimes.com/2013/04/30/us/supreme-court-ruling-on-

sentencing-yields-split-interpretations.html?_r=2. 
2
 Bunch v. Smith, 685 F.3d 546, 547 (6th Cir. 2013) (holding that consecutive 

sentences equating a lifetime in prison is not legally equivalent to a life without parole 

sentence); see also Liptak, supra note 1.  
3
 Liptak, supra note 1 (pointing out the problematic impact of lengthy sentences for 

juvenile offenders). 
4
 See Roper v. Simmons, 543 U.S. 551, 561 (2005) (quoting Thompson v. 

Oklahoma, 487 U.S. 815, 835 (1988)) (explaining that juveniles’ misconduct is not as 

morally reprehensible as adults’ irresponsible and criminal conduct); see also Brian J. 

Fuller, Criminal Law-A Small Step Forward in Juvenile Sentencing, But Is It Enough? 

The United States Supreme Court Ends Mandatory Juvenile Life Without Parole 

Sentences; Miller v. Alabama, 132 S. Ct. 2455 (2012), 13 WYO. L. REV. 377, 404 (2013) 

(concluding that juveniles constitutionally must have a meaningful chance for release 

based on demonstrated maturity and rehabilitation). 
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sentencing than adults committing similar crimes.
5
  In 2005, the Court 

determined that youths are constitutionally different from adults because 

they are less mature, more vulnerable to negative influences, and their 

characters are not as fully formed.
6
  Thus, the Supreme Court has moved 

toward more lenient sentencing schemes for juveniles, focusing more on 

rehabilitation and education, rather than long-lasting imprisonment and 

punishment.
7
 

Based on legislation and common law, judges have wide discretion in 

sentencing convicted juveniles; however, judges may not sentence 

convicted juveniles to mandatory life without parole.
8
  When determining 

the proper sentence for juveniles, judges must take into account the 

defendant’s age because juvenile conduct ought to be considered 

categorically less morally reprehensible than adult conduct.
9
  

Unfortunately, across the United States there are juveniles that have been 

sentenced to aggregate term-of-year sentences that will undoubtedly 

exceed the juveniles’ expected lifetimes, known as de facto life without 

parole sentences.
10

  Due to the ambiguousness in Supreme Court rhetoric, 

judges are only specifically barred from imposing literal sentences of life 

without parole for juvenile non-homicide offenders, and “[i]f the Supreme 

Court has more in mind, it will have to say what that is.”
11

 

                                                 
5
 Roper, 543 U.S. at 570–71, 578 (2005) (holding that the Eighth Amendment 

forbids imposition of the death penalty on offenders who were under the age of eighteen 

when their crimes were committed); see also Graham v. Florida, 560 U.S. 48, 74 (2010) 

(holding that the Constitution prohibits the imposition of a life without parole sentence on 

a juvenile offender who did not commit homicide). 
6
 Roper, 543 U.S. at 569–70 (noting three major differences between children and 

adults); see also Miller v. Alabama, 132 S. Ct. 2455, 2464 (2012) (noting that “Roper and 

Graham establish that children are constitutionally different from adults for purposes of 

sentence . . . [b]ecause juveniles have diminished culpability and greater prospects for 

reform . . .”). 
7
 Roper, 543 U.S. at 570–71, 578 (finding that the tension between punitive social 

perceptions and juvenile rehabilitation collided in 2005 when the United States Supreme 

Court categorically outlawed the death penalty for juveniles, due to a stronger focus on 

rehabilitation). 
8
 See Miller, 132 S. Ct. at 2475 (holding that mandatory life without parole for those 

under age eighteen at the time of their crime, violates the Eighth Amendment). 
9
 See id. at 2466 (internal citations omitted) (addressing that the heart of the 

retribution rationale relates to an offender’s blameworthiness). 
10

 Erik Eckholm, Juveniles Facing Lifelong Terms Despite Rulings, N.Y. TIMES (Jan. 

19, 2014), http://www.nytimes.com/2014/01/20/us/juveniles-facing-lifelong-terms-

despite-rulings.html. 
11

 See Bunch, 685 F.3d at 547 (explaining that the Court never specified whether 

Graham prohibits consecutive sentences when they amount to the practical equivalent of 

life without parole). 
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Courts generally recognize that juvenile conduct should not be 

considered as morally reprehensible as adult conduct, and courts now 

embrace the idea that juveniles can, and sometimes should, be treated 

differently than adults with respect to the law.
12

  In the past five years, 

some states have adopted systems that forbid life without parole for 

juvenile offenders.
13

 

Currently, courts cannot sentence juvenile offenders with the death 

penalty or with mandatory life without parole, but the Supreme Court has 

not yet addressed certain loopholes within these categorical juvenile 

sentencing rules.
14

  In order to make sure that these categorical sentencing 

laws are appropriately enforced, the Supreme Court must determine that a 

categorical rule against de facto life without parole sentences for juvenile 

non-homicide offenders exists.  At the bare minimum, the Supreme Court 

must recognize this sentencing practice as functionally and legally 

equivalent to literal life without parole sentencing.
15

  The Supreme Court 

should not have denied certiorari in Bunch v. Smith and should have taken 

the opportunity to establish a categorical rule prohibiting punishments 

functionally equivalent to life without parole sentences for juvenile non-

homicide offenders (de facto life without parole sentences).
16

 

                                                 
12 Andrea Wood, Cruel and Unusual Punishment:  Confining Juveniles with Adults 

After Graham and Miller, 61 EMORY L. J. 1445, 1465 (2012). 
13 Sarah Schweitzer & Michael Levenson, Mass. SJC Bars No-Parole Life Terms for 

Youths: Says Brains of Juveniles Not Yet Fully Developed, BOSTON GLOBE (Dec. 24, 

2013), http://www.bostonglobe.com/metro/2013/12/24/mass-high-court-strikes-down-

life-without-parole-sentences-for-juveniles/eyjKrVSE2EXD0KF7wQXX5M/story.html 

(noting that before this case, Massachusetts had some of the most punitive penalties in 

the country for juveniles convicted of murder, and Massachusetts was a leader in the 

number of youths facing life sentences without parole—in addition to California, 

Louisiana, Michigan, and Pennsylvania—other states, for example Wyoming, Colorado, 

and Texas, have already abolished life without parole for juveniles).  This article notes 

that in “Iowa, for example, the governor commuted life-without-parole sentences of 38 

juvenile offenders and instead ordered them to serve 60-year terms before they could be 

considered for parole. The Iowa Supreme Court struck down the governor’s decision, 

saying the 60-year sentences were the ‘practical equivalent’ of a mandatory life 

sentence.”  Id. (Additionally, an Iowa judge struck down a decision by the governor to 

commute the life sentences of 38 juvenile offenders to 60-year terms before they could be 

paroled, finding it the equivalent of a life sentence). 
14

 State courts have been left to decide whether to enforce Miller v. Alabama 

retroactively and whether they should even allow discretional life without parole 

sentences for juveniles.  However, the Court’s decision in Miller emphasizes how much 

youth ought to matter during sentencing.  Wood, supra note 12, at 1485. 
15 Graham v. Florida, 560 U.S. 48, 75 (2010) (declaring that juvenile non-homicide 

offenders may not be sentenced to life without parole because they must be entitled to 

some “meaningful opportunity to obtain release”). 
16 Roper, 543 U.S. at 570–78 (highlighting that juveniles are considered less culpable than 

adults and therefore should not receive the death penalty); see also Graham, 560 U.S. at 82 
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Part I of this Article provides a background explanation of the Eighth 

Amendment’s ban against cruel and unusual punishment as it applies to 

juvenile offenders.
17

  Part I also illustrates the evolution of juvenile justice 

and the treatment of juveniles in sentencing, and describes important 

Supreme Court’s precedent regarding juvenile sentencing decisions.
18

  

Part II applies the rules laid out in Graham v. Florida
19

 and argues that the 

Supreme Court should develop a categorical ban against de facto life 

without parole sentences
20

 or, on the other hand, that the Court’s holding 

in Graham should extend to banning lengthy sentences that legally equate 

to life without parole for juvenile non-homicide offenders.
21

  Part III 

concludes by declaring that the Supreme Court ought to specifically ban 

de facto life without parole sentences for juvenile non-homicide offenders 

in order to promote social justice and to protect such an immature and 

vulnerable class of offenders.
22

 

 

I. THE EIGHTH AMENDMENT AND JUVENILE 

SENTENCING IN THE SUPREME COURT 

 

This Section addresses the Eighth Amendment and how it has been 

analyzed and interpreted in light of recent Supreme Court decisions 

regarding juvenile sentencing.  First, this Section describes what the 

Eighth Amendment actually limits and how the Supreme Court determines 

which sentencing schemes are cruel and unusual.  Then, this Section 

summarizes the most important Supreme Court decisions limiting juvenile 

sentencing and highlights the Supreme Court’s trend in moving toward a 

juvenile justice system that focuses less on harsh sentences, and more on 

rehabilitation. 

A. The Eighth Amendment Overview 

The Eighth Amendment states that cruel and unusual punishments 

shall not be imposed.
23

  The United States Supreme Court evaluates the 

Eighth Amendment in light of “the evolving standards of decency that 

                                                                                                                         
(highlighting that because juveniles are less culpable than adults, non-homicide juvenile offenders 

should not be sentenced to life without parole). 
17 Infra Part I.A, Part I.B. 
18

 Infra Part I.C. 
19

 560 U.S. 48 (2010). 
20

 Infra Part II.A. 
21

 Infra Part II.B. 
22

 Infra Part III. 
23

 U.S. CONST. amend. VIII. 
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mark the progress of a maturing society.”
24

  As society progresses and 

evolves, so does the Court’s definition of what constitutes cruel and 

unusual punishment.
25

  Civilized society may come to recognize certain 

punishments as unacceptable, even if those punishments were once 

accepted and commonly imposed.
26

  Punishment by death used to be 

common, acceptable, and extremely publicized; however, as society 

progresses and evolves, these publically-imposed harsh punishments, as 

drastic as public hanging and beheading, have become completely 

unacceptable. 

The Eighth Amendment extends beyond protecting citizens from 

“inherently barbaric” punishments, and it prohibits disproportionate 

sentences as well.
27

  In determining whether a sentence is cruel and 

unusual, courts must consider the proportionality of the sentence to the 

crime committed.
28

  This concept of proportionality is central to the Eighth 

Amendment because grossly disproportionate sentences are inherently 

cruel and unusual.
29

 

Typically, courts decide whether punishments are cruel and unusual 

on a case-by-case basis under the gross disproportionality test.
30

  In order 

to do so, the Supreme Court established a two-step test.  First, the court 

must compare the “gravity of the offense and the severity of the 

sentence.”
31

  If the court finds an indication of “gross disproportionality,” 

then the court compares the defendant’s sentence with those of other 

offenders in the same jurisdiction and with other sentences imposed for 

                                                 
24

 Estelle v. Gamble, 429 U.S. 97, 102 (1976) (quoting Trop v Dulles, 356 U.S. 86, 

101 (1958) (internal quotation marks omitted)). 
25

 Id. 
26

 The Supreme Court, 2009 Term – Leading Cases, 124 HARV. L. REV. 179, 209 

(2010). 
27

 Gamble, 429 U.S. at 102 (1976) (quoting Jackson v. Bishop, 404 F.2d 571, 579 

(8th Cir. 1968)). 
28

 See Graham, 560 U.S. at 58 (2010) (“To determine whether punishment is cruel 

and unusual, courts must look beyond historical conceptions to ‘the evolving standards of 

decency that mark the progress of a maturing society’” citing Gamble, 429 U.S. at 102 

(internal citations omitted)). 
29

 See Miller, 132 S. Ct. at 2463 (2012) (explaining that the Eighth Amendment 

guarantees that no individual should be sanctioned excessively); see also Graham, 560 

U.S. at 58 (explaining the standard of extreme cruelty must change as “the basic mores of 

society” evolve and the State must still respect humans who have committed serious 

crimes); Weems v. United States, 217 U.S. 349, 367 (1910) (highlighting that restrictions 

on cruel and unusual punishments includes a “precept of justice that punishment for 

crime should be graduated and proportioned to [the] offense”). 
30

 Michi Momose, A Case for Hope:  Examining Graham v. Florida and Its 

Implications for Eighth Amendment Jurisprudence, 33 U. HAW. L. REV. 391, 394–96 

(2010). 
31

 Graham, 560 U.S. at 60. 
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the same crime in alternative jurisdictions.
32

  Finally, if the comparison 

validates the “initial judgment that [the] sentence is grossly 

disproportionate,” then the sentence necessarily violates the Eighth 

Amendment.
33

 

In addition to the case-by-case approach, the Supreme Court also may 

assess whether a defendant’s death penalty sentence is cruel and unusual 

by considering whether any categorical rules against the sentence should 

apply.
34

  In these types of cases, the Court has divided the categorical rules 

into cases involving the “nature of the offense” and cases involving the 

“characteristics of the offender.”
35

  In “nature of the offense” cases, the 

Court has held that courts cannot sentence defendants to death for non-

homicide crimes.
36

  In “characteristics of the offender” cases, the Court 

has held that the death penalty is inappropriate for juvenile offenders or 

people “whose intellectual functioning is in a low range.”
37

 

In these “characteristics of the offender” cases, the Supreme Court 

uses a two-prong test to determine whether a categorical rule should exist 

in the particular sentencing practice.  First, the Court considers whether 

there is a “national consensus against the sentencing practice.”
38

  If a 

national consensus exists, the Court next “must determine in the exercise 

of its own independent judgment whether the punishment” violates the 

Eighth Amendment of the Constitution.
39

  When exercising independent 

judgment in determining whether the Eighth Amendment has been 

violated, the Court considers all factors, including the culpability of the 

class of offenders and whether the sentencing practice furthers legitimate 

penological goals such as retribution, deterrence, or education.
40

 

 

                                                 
32

 Id. (citing Harmelin v. Michigan, 501 U.S. 957, 1005 (1991)). 
33

 Id. 
34

 Momose, supra note 30. 
35

 Graham, 560 U.S. at 60. 
36

 Id. (citing Enmund v. Florida, 458 U.S. 782 (1982)). 
37

 See generally Roper v. Simmons, 541 U.S. 551 (2005) (holding that the death 

penalty may not be imposed on people under eighteen-years-old); see also Atkins v. 

Virginia, 536 U.S. 304 (2002). 
38

 Graham, 560 U.S. at 61 (citing Roper, 541 U.S. at 572). 
39

 Graham, 560 U.S. at 61. 
40

 Id.  The legislature can chose among different goals.  A sentence lacking any 

legitimate penological justifications is per se disproportionate to the offense.  In the case 

of life without parole for juvenile non-homicide offenders, no legitimate penological 

sanctions – retribution, deterrence, incapacitation, and rehabilitation – have been 

regarded as legitimate.  See id.; see also Kennedy v. Louisiana, 554 U.S. 407, 441 (2008) 

(explaining penological justifications for the sentencing practice are relevant to the 

Eighth Amendment analysis). 
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B. Juvenile Justice in the Supreme Court 

When it comes to juvenile justice, the Supreme Court has taken a 

more progressive view in which rehabilitation is preferred over harsh 

punishment, partially because of the societal trend embracing youth and 

because society often excuses childish or inappropriate behavior as a side-

effect of young age.
41

  Specifically, the Court has acknowledged that 

“[c]hildren have a very special place in life which law should reflect.”
42

  

So, since the early twentieth century, juveniles have been provided with 

their own juvenile adjudication system, separate from the rest of the 

criminal justice system.
43

  In the juvenile adjudication system, specialized 

judges pursue rehabilitation over other penological goals and make 

individual decisions that are intended to be both therapeutic and in the 

child's best interest.
44

 

Although the juvenile justice system was historically intended to be 

primarily rehabilitative, during the twentieth century there was a societal 

push towards a more punitive system for all offenders, which resulted in 

more juveniles being tried as adults.
45

  Because courts began charging 

                                                 
41

 Graham, 560 U.S. at 70–74 (explaining that deterrence, retribution, and 

incapacitation are no longer the primary goals when sentencing minors); see also Audrey 

Dupont, The Eighth Amendment Proportionality Analysis and Age and the 

Constitutionality of Using Juvenile Adjudications to Enhance Adult Sentences, 78 DENV. 

U. L. REV. 255, 257 (2000) (explaining that reformers preferred a system, which nurtured 

and protected juveniles, rather than one that held them wholly accountable for their 

offenses); Claude Noriega, Stick a Fork In It: Is Juvenile Justice Done?, 16 N.Y.L. SCH. 

J. HUM. RTS. 669, 676 (2000) (discussing that “[h]istorically, the aim of the juvenile 

justice system, as an entity separate from the adult criminal system, has been purportedly 

rehabilitative . . .”). 
42

 May v. Anderson, 345 U.S. 528, 536 (1953) (Frankfurter, J., concurring). 
43

 See id. at 635 (explaining that the legal system ought to adjust to account for 

children’s vulnerability); see also Barry C. Feld, Juvenile and Criminal Justice Systems' 

Responses to Youth Violence, 24 CRIME & JUST. 189, 192 (1998) (stating that juvenile 

courts initially did not provide common procedural safeguards found in adult courts, such 

as the rights to a jury and counsel); see also May, 345 U.S. at 536 (Frankfurter, J., 

concurring) (“[C]hildren have a very special place in life which law should reflect”).  

Accordingly, the Court has embraced the idea that juveniles should be treated different 

than adults throughout jurisprudence.  Prior to 1899, juveniles were tried in the criminal 

justice system in the same manner as adult offenders.  By 1925, forty-six states and the 

District of Columbia had established separate juvenile court systems.  See Michele Detch 

et al., The Univ. of Tex. At Austin, From Time Out to Hard Time:  Young Children in the 

Adult Criminal Justice System, at xiv (2009), available at http://www.campaignfor 

youthjustice.org/documents/NR_TimeOut.pdf. 
44

 Feld, supra note 43. 
45

 See Kelly K. Elsea, The Juvenile Crime Debate: Rehabilitation, Punishment, or 

Prevention, 5 KAN. J.L. & PUB. POL'Y 135, 136 (1995) (reasoning that the twentieth 

century increasing focus on punishment is because “[s]ociety is beginning to view 
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juveniles as adults more frequently during the twentieth century and 

because juvenile courts were historically structured with different 

procedural safeguards than adult courts, the Supreme Court began overtly 

ensuring certain protections for juveniles.
46

 

Beginning in 1966, in Kent v. United States,
47

 the Court held that 

juvenile proceedings must, at the very least, comply with the standards of 

due process and fairness.
48

  For example, in 1967, in In re Gault,
49

 the 

Court specified that juveniles possess the right to notice of charges, 

counsel, confrontation of witnesses, and protection against self-

incrimination.
50

  In addition, the Court affirmed the value of rehabilitation 

in the processing and treatment of juveniles, and specifically held that the 

procedural issues of a juvenile ought not to effect that rehabilitative 

focus.
51

  In 1970, In re Winship
52

 established that the government must 

prove all charges against juveniles beyond a reasonable doubt, the same 

burden of proof that exists within the adult criminal justice system.
53

 

An unfortunate result of juveniles being tried as adults is that courts 

are sentencing juveniles like adults.  The adult criminal sentencing 

practice is largely focused upon punitive considerations and often neglects 

rehabilitation concerns, which fairs very poorly for juveniles.
54

  The Court 

explicitly acknowledges that the Constitution ought to apply differently to 

juveniles and adults, which has led to much Constitutional interpretation 

                                                                                                                         
children as less innocent and more capable of distinguishing right from wrong”). 

46
 See e.g., J.D.B v. North Carolina, 131 S. Ct. 2394 (2011) (holding that a child’s 

age properly informs the Miranda custody analysis, specifically that J.D.B.’s youthful 

thirteen-year-old age should have been taken into account when determining whether he 

was in police custody or not); see also Sarah M. Cotton, Comment, When the Punishment 

Cannot Fit the Crime: The Case for Reforming the Juvenile Justice System, 52 ARK. L. 

REV. 563, 567–69 (1994) (describing how the Supreme Court required juvenile courts to 

follow certain procedural requirements when adjudicating juvenile offenders' cases – for 

example, protection of the juvenile’s identification). 
47

 383 U.S. 541 (1966). 
48

 Id. at 562. 
49

 387 U.S. 1 (1967). 
50

 Id. at 32–57. 
51

 Id. at 21–22. 
52

 397 U.S. 358 (1970). 
53

 Id. at 368 (holding that juvenile adjudications required the same burden of proof as 

adult criminal trials).  But see McKeiver v. Pennsylvania, 403 U.S. 528, 545 (1971) 

(“[W]e conclude that trial by jury in the juvenile court's adjudicative stage is not a 

constitutional requirement”). 
54

 Sally Terry Green, Realistic Opportunity for Release Equals Rehabilitation:  How 

the States Must Provide Meaningful Opportunity for Release, 16 BERKELEY J. CRIM. L. 1, 

20 (2011) (“[A]dult court sentencing practices are largely based upon punitive 

considerations”).  Rehabilitation ought to be considered the primary goal when 

sentencing juveniles, even if they were tried as adults.  See id. at 22–23, 50. 
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and litigation surrounding these particularly punitive sentencing 

schemes.
55

 

C. The Court Draws Categorical Rules in Juvenile Sentencing 

The Supreme Court has heard many cases about juvenile sentencing 

requiring it to interpret which “cruel and unusual punishments [shall not 

be] inflicted.”
56

  Categorical rules that shape and define Eighth 

Amendment standards, such as the rule prohibiting the death penalty for 

the mentally disabled population, were first created in response to the 

death penalty because it is traditionally considered the harshest of all 

punishments.
57

 

The Supreme Court has struggled with imposing limits on juvenile 

sentencing.
58

  In 1988, the Supreme Court held that the death penalty 

could not be imposed on juveniles who committed serious crimes before 

the age of sixteen.
59

  One year later, the Court held that imposing capital 

punishment on a juvenile who committed a capital crime at sixteen or 

seventeen years of age did not constitute cruel and unusual punishment 

under the Eighth Amendment.
60

  The Court made clear that certain ages 

defined by a fine line would be a determining factor in whether capital 

punishment was cruel and unusual. 

 

 

 

 

                                                 
55

 See Bellotti v. Baird, 443 U.S. 622, 635 (1979) (“Our acceptance of juvenile courts 

as distinct from the adult criminal justice system assumes that juvenile offenders 

constitutionally may be treated differently than adults”).  It is in the “interests of society 

to protect the welfare of children” and to allow states to enforce laws that apply to 

children, which may be unconstitutional with regard to adult application.  See Prince v. 

Massachusetts, 321 U.S. 158, 164–65 (1944) (upholding the State’s right to restrict a 

minor’s work schedule due to the State’s interest in protecting its children’s welfare). 
56

 U.S. CONST. amend. VIII (“Excessive bail shall not be required, nor excessive 

fines imposed, nor cruel and unusual punishments inflicted”). 
57

 See Kennedy, 554 U.S. at 446–47 (2008) (holding that imposition of the death 

penalty on individuals convicted of non-homicide crimes was unconstitutional); see also 

Atkins, 536 U.S. at 321 (holding that imposition of the death penalty on “mentally 

retarded” criminals was categorically unconstitutional). 
58

 See, e.g., Thompson, 487 U.S. at 838 (1988) (holding that the Eighth and 

Fourteenth Amendments prohibit the execution of a person who was under sixteen at the 

time of his or her offense).  But see Stanford v. Kentucky, 492 U.S. 361, 380 (1989) 

(affirming constitutionality of death sentences for juveniles sixteen or older at the time of 

offense), overruled by Roper, 543 U.S. at 578. 
59

 Thompson, 487 U.S. at 838. 
60

 Stanford, 492 U.S. at 380, overruled by Roper, 543 U.S. at 574, 578. 
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i. Roper v. Simmons 

 

In In 2005, Justice Kennedy, writing for the majority in Roper v. 

Simmons,
61

 overturned Stanford v. Kentucky
62

 and established a 

categorical rule prohibiting the death penalty for any offender under the 

age of eighteen noting that juvenile misconduct is less morally culpable 

than adult misconduct.
63

  In Roper, the seventeen-year-old defendant, 

Christopher Simmons, kidnapped, bound, and killed a woman by throwing 

her off a bridge.
64

  After being convicted of first-degree murder, a 

Missouri trial court sentenced Simmons to death.
65

  Simmons appealed, 

and the Missouri Supreme Court held that the execution of any defendant 

under the age of eighteen at the time of his or her convicted crimes was 

prohibited under the Eighth Amendment.
66

 

The United States Supreme Court affirmed the decision of the 

Missouri Supreme Court,
67

 stating that even if a juvenile commits a 

“heinous” crime like Christopher Simmons did, the State “cannot 

extinguish [the juvenile’s] life and his potential to attain a mature 

understanding of his own humanity.”
68

  The Court repeatedly noted a trend 

that juvenile misconduct is not as morally reprehensible as adult’s 

misconduct because youths have less ability than adults to process 

information, to communicate, to learn from mistakes, and to control 

impulses.
69

 

In creating this categorical rule, the Supreme Court applied its two-

prong categorical rule test.  The Court first considered “‘objective indicia 

of society’s standards, as expressed in legislative enactments and state 

practice’ to determine whether there [was] a national consensus against the 

                                                 
61

 Roper v. Simmons, 543 U.S. 551 (2005). 
62

 Stanford v. Missouri, 492 U.S. 361 (1989). 
63

 Roper, 543 U.S. at 578.  
64

 Id. at 555–57 (highlighting that after the murder, Simmons bragged about the 

killing). 
65

 Id. at 558. 
66

 See id. at 559–60 (reasoning that Simmons’ death sentence should be set aside and 

he should be resentenced to life imprisonment without eligibility for probation, parole, or 

release). 
67

 See id. at 572–74, 578 (writing for the majority, Justice Kennedy confirmed a 

categorical rule prohibiting capital punishment for juveniles). 
68

 Id. at 573–74. 
69

 Roper, 543 U.S. at 593 (O’Connor, J., dissenting) (explaining that similar to 

children, the mentally disabled have diminished capacities to understand and process 

information, to communicate, to abstract from mistakes and learn from experience, to 

engage in logistical reasoning, to control impulses, and to understand the reactions of 

others). 
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sentencing practice.”
70

  Since thirty states already prohibited the juvenile 

death penalty, and even those that allowed it rarely imposed it, the Court 

noted a consistent trend toward abolishing the death penalty for 

juveniles.
71

  In confirming that this national consensus had developed 

against the juvenile death penalty, the Court also acknowledged that 

almost no other country imposed such sentences.
72

 

Next, in evaluating whether juvenile death penalty sentences violated 

the Eighth Amendment, Justice Kennedy addressed youth culpability and 

the Eighth Amendment by explaining three main differences between 

adults and juveniles under the age of eighteen.
73

  First, juveniles are 

inherently less mature than adults and have a less developed sense of 

responsibility than adults.
74

  Second, because of their immaturity and lack 

of control, juveniles are more vulnerable or susceptible to negative 

influences and pressure from peers.
75

  Finally, the third major difference 

between adults and children is that the character and personality of a 

juvenile is significantly less well-formed than that of an adult.
76

  Based on 

these three major differences, the Court held that “juveniles have a greater 

claim than adults to be forgiven for failing to escape negative influences in 

their whole environment.”
77

  There is greater possibility for a juvenile’s 

character deficits to be reformed than an adult’s might be later in life.
78

 

The Court acknowledged and adopted society’s view that juveniles as 

a class are more vulnerable to coercion and subject to peer pressure.
79

  The 

                                                 
70

 Id. at 564. 
71

 Id. (noting that even states that allowed the juvenile death penalty rarely actually 

imposed such sentences). 
72

 Id. at 575 (explaining that international norms and standards are not “dispositive” 

in decision-making, but they are considered by the Court to be “instructive for its 

interpretation of the Eighth Amendment”). 
73

 Id. at 569. 
74

 See id. (explaining that scientific and sociological studies show that juveniles are 

less mature and responsible than adults tend to be, which results in more impulsive, 

reckless behavior). 
75

 Id. at 569 (pointing out that since juveniles lack the freedom that adults have to 

remove themselves from criminogenic and risky settings—being a juvenile entails being 

susceptible to influence and to psychological damage). 
76

 See id. at 570 (highlighting that the personality traits of juveniles are more 

transitory and less well-fixed). 
77

 See id. (citing Stanford, 492 U.S. at 395 (Brennan, J., dissenting)). 
78

 See Roper, 543 U.S. at 570–72 (highlighting the decision from Thompson v. 

Oklahoma, in which the court held that children have more opportunity for reform and 

there is less need for retribution and deterrence when issuing punishment). 
79

 Society generally accepts that juveniles are less capable of defending themselves 

against abuse than adults.  Additionally, juveniles are more subject to peer pressure, more 

vulnerable to criminal socialization, and are less capable of surviving in a hostile jail or 

prison environment that is dominated by adult convicts.  Wood, supra note 12. 
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majority further pointed out that the Eighth Amendment should be viewed 

and applied with “special force” because “the death penalty is the most 

severe punishment.”
80

  The Roper Court concluded that society and the 

law view juveniles as categorically less culpable than the average adult 

criminal.
81

  Since Roper, the Supreme Court has consistently recognized 

that juvenile offenders are not to be considered the same as adults in 

sentencing because they are simply less mature.
82

 

 

ii. Graham v. Florida 

 

Five years later, Justice Kennedy, writing for the majority in Graham 

v. Florida, held that juvenile non-homicide offenders shall not be 

sentenced to life without parole.
83

  A Florida trial court sentenced sixteen-

year-old Terrance Jamar Graham, to life without parole for his 

involvement in an armed burglary where a store clerk suffered head 

injuries from one of Graham’s friends who was also involved in the 

burglary.
84

  Graham initially received a low-end sentence, but a judge 

imposed a life sentence after Graham violated probation.
85

  The Supreme 

Court overturned the Florida trial court and held that the Eighth 

                                                 
80

 Roper, 543 U.S. at 568.  Justice O'Connor, in dissent, wrote that the objective 

evidence of contemporary societal values and the Court's moral proportionality analysis 

failed to justify the ruling.  Justice O'Connor believed that a categorical rule was not 

proper because some juveniles could act with sufficient moral culpability when 

committing murders that were “premeditated, wanton, and cruel in the extreme.”  See id. 

at 587, 600 (O’Connor, J., dissenting); see also id. at 608 (Scalia, J., dissenting) 

(criticizing the Court's finding of a national consensus on the “flimsiest of grounds” and 

the Court's view of itself as the alleged “sole arbiter of our Nation's moral standards” in 

exercising its own independent moral judgment). 
81

 Id. at 567 (quoting Atkins, 536 U.S. at 316). 
82

 Roper, 543 U.S. at 569 (highlighting major differences between adults and 

juveniles, which inherently make juveniles less culpable for their criminal actions); see 

also Graham, 560 U.S. at 68 (“Roper established that because juveniles have lessened 

culpability they are less deserving of the most severe punishments”).  Roper addressed 

the Thompson plurality, which stressed that “[t]he reasons why juveniles are not trusted 

with the privileges and responsibilities of an adult also explain why their irresponsible 

conduct is not as morally reprehensible as that of an adult.”  See Roper, 543 U.S. at 561 

(citing Thompson, 487 U.S. at 835) (explaining that teenagers could not engage in cost-

benefit analysis that attaches to a decision which may result in the possibility of 

execution). 
83

 Graham, 560 U.S. at 53-56. 
84

 Id. (stating how Graham initially received a different sentence, but a judge 

imposed the life without parole sentence after Graham violated probation). 
85

 Id. at 53 (explaining that Graham initially pled guilty to his first charges and was 

sentenced to probation after writing an apologetic and hopeful letter to the Court, 

unfortunately, less than six months later, Graham was arrested again).  Based on Florida 

law, Graham’s life sentence provided no opportunity for parole.  Id. 
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Amendment prohibited the imposition of life without parole on a juvenile 

who had not committed homicide.
86

 

The Court determined that a categorical rule against life without 

parole sentences was appropriate in this case because there was a national 

consensus against such sentences for juvenile non-homicide offenders.
87

  

The Court independently determined that imposing life without parole 

sentences on juvenile non-homicide offenders equates cruel and unusual 

punishment based on an interpretation and analysis of the Eighth 

Amendment.
88

 

In creating this categorical rule, the Court first considered “’objective 

indicia of society’s standards, as expressed in legislative enactments and 

state practice’ to determine whether there [was] a national consensus 

against the sentencing practice at issue.”
89

  The Court concluded that the 

sentence of “life without parole” for juvenile non-homicide offenders was 

so rare that a national consensus against such a sentence had developed,
90

 

despite the thirty-eight jurisdictions that still permitted such practices.
91

  

Like in Roper, the Graham court dedicated an entire section of the opinion 

to considering international norms and standards surrounding the 

sentencing scheme in question.
92

  In Graham, the Court made clear that a 

juvenile non-homicide offender is entitled to a “realistic opportunity to 

obtain release based on demonstrated maturity and rehabilitation” if the 

state imposes a sentence of “life,”
93

 emphasizing the Court’s changing 

focus from punishment to reform.
94

  Many have interpreted this text to 

mean that Graham requires courts must provide juveniles with an 

                                                 
86

 Id. at 81. 
87

 Id. at 61-63. 
88

 Graham, 560 U.S. at 69-73. 
89

 See id. at 61 (quoting Roper, 543 U.S. at 572). 
90

 Id. at 67 (explaining that the majority of states did not sentence juvenile non-

homicide offenders to “life without parole” even before the Graham decision was 

released). 
91

 Id. at 62-67 (noting that thirty-seven states and the federal government allowed 

juvenile life without parole sentences for non-homicide offenders);  The court found 

additional support for its decision in the form of actual sentencing practices: only 123 

juvenile offenders, seventy-seven from Florida, were serving life without parole 

sentences nationwide even though thirty-seven states, as well as the federal government 

allowed for juvenile life without parole sentencing for non-homicide offenders.  Id.; see 

also Fuller, supra note 4. 
92

 See Graham, 560 U.S. at 79-81 (finding that the United States was the only 

jurisdiction to impose life without parole on juvenile non-homicide offenders—

suggesting that it was logical that a national consensus had developed in the United States 

against such a sentencing practice because no other countries were doing it either). 
93

 Id. at 81 (highlighting that the Court made no specification about the functional 

equivalent of a life sentence). 
94

 Id. at 74. 
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opportunity to develop emotionally, socially, and cognitively while they 

are imprisoned.
95

  Several courts have interpreted this text as 

constitutionally banning all sentences that have the same effect as an 

explicit life without parole sentence for juvenile non-homicide offenders. 

In the Graham decision, to forbid life without parole sentences for 

juvenile non-homicide offenders, the Court analyzed compliance with the 

standards set out by the Eighth Amendment and determined that life 

sentences like Graham’s did not further penological goals of retribution, 

deterrence, incapacitation, or rehabilitation.
96

  The Court explained that a 

sentence lacking any legitimate penological justifications is inherently 

disproportionate to the crime committed.
97

  A sentence of life without 

parole, or a life in prison, “means denial of hope;” a life in prison “means 

that good behavior and character improvement are immaterial; it means 

that whatever the future might hold in store for the mind and spirit of [the 

convict], he will remain in prison for the rest of his days.”
98

  These life 

without parole sentences are especially harsh penalties for juveniles 

because they necessarily must spend more years in prison than an adult 

offender would.
99

 

In addressing specific penological justifications, the Court found that 

retribution cannot support a sentence of juvenile life without parole for 

non-homicide offenders.  The Court explained that the foundational theory 

of retribution is the idea that the criminal sentence must be directly related 

to the culpability of the offender; and when it comes to juveniles, the 

culpability of the offender is inherently diminished.
100

 

Deterrence also cannot justify a juvenile life without parole sentence 

for non-homicide offenders.
101

  The Supreme Court found that the source 

of a juvenile's diminished culpability would likely be a lack of forethought 

in the juvenile's decision-making ability since “they are less likely to take 

a possible punishment into consideration when making decisions.”
102

  

                                                 
95

 Green, supra note 54. 
96

 Id. at 70-75. 
97

 Id. at 70 (“[A] sentence lacking any legitimate penological justification is by its 

nature disproportionate to the offense”). 
98

 Id. at 71 (quoting Naovarath v. State, 779 P.2d 944, 944 (Nev. 1989)) (addressing 

the implications of spending a lifetime in prison). 
99

 Id. at 70 (discussing the discrepancy between an adult and a juvenile being 

sentenced to a life in prison). 
100

 See id. (highlighting that the Court has already held that juveniles are less 

culpable than adults); see also Roper, 543 U.S. at 571 (explaining that “[r]etribution is 

not proportional if the law's most severe penalty is imposed on the juvenile murderer” 

because a juvenile offender is less culpable than an adult offender who committed the 

exact same crime). 
101

 Graham, 560 U.S. at 70. 
102

 See id. at 70-72 (highlighting that deterrence does not justify a juvenile life 
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Because of the juvenile offender’s diminished culpability, any deterrent 

effect provided by life without parole cannot be considered enough to 

justify such a sentencing scheme.
103

 

Incapacitation also cannot support a sentence of life without parole 

for juvenile offenders, even though it does provide a legitimate reason for 

imprisonment when recidivism is likely and public safety is a concern.
104

  

However, there is no way to determine, with accuracy, which juvenile 

offenders will reoffend.
105

  In order to justify a life without parole 

sentence, the Court must be extremely confident the offender will reoffend 

without such a sentence; however, due to juveniles’ developing characters 

and maturity levels, as well as their ability to change more easily than 

adults, there is no way for the Court to make such a determination.
106

 

Assuming that a juvenile will be a danger to society throughout his or 

her lifetime is implausible because, as Roper noted, it is “difficult even for 

expert psychologists to differentiate between the juvenile offender whose 

crime reflects unfortunate yet transient immaturity, and the rare juvenile 

offender whose crime reflects irreparable corruption.”
107

  Such a judgment 

on a juvenile’s likelihood to reoffend cannot be made when a criminal 

offense is committed during childhood.
108

  The Court finally established, 

even if there is some merit to the absolute and total life incapacitation of a 

juvenile offender, “[i]ncapacitation cannot override all other 

considerations, lest the Eighth Amendment's rule against disproportionate 

                                                                                                                         
without parole sentence because juveniles often fail to recognize the possibility of 

punishment due to their lack of maturity). 
103

 See id. at 72 (explaining that there would be little deterrent effect by sentencing 

juveniles with the harshest punishments). 
104

 See id. at 73 (recognizing that incapacitation may be a justified reason for 

juveniles being sentenced with harsh punishments when they are a risk to the 

community). 
105

 See id. (highlighting the problem in establishing whether juveniles may reoffend); 

see also Aryn Seiler, Comment, Buried Alive:  The Constitutional Question of Life 

Without Parole for Juvenile Offenders Convicted of Homicide, 17 LEWIS & CLARK L. 

REV. 293, 312 (2013); Amanda Tufts, Comment, Born to Be an Offender?  Antisocial 

Personality Disorder and its Implications on Juvenile Transfer to Adult Court in Federal 

Proceedings, 17 LEWIS & CLARK L. REV. 333, 343–46 (2013) (discussing the difficulty of 

determining future dangerousness for juveniles diagnosed with antisocial personality 

disorder). 
106

 See Graham, 560 U.S. at 73 (establishing that the difficulty in determining 

whether a juvenile is likely to recidivate results in the Court’s inability to sentence such a 

juvenile extremely harshly). 
107

 See Roper, 543 U.S. at 573 (highlighting the difficulty in determining whether a 

juvenile is likely to reoffend within his lifetime). 
108

 See Graham, 560 U.S. at 73-74 (establishing that such a difficulty in determining 

whether a juvenile is likely to reoffend equates to an inability to make such a 

determination). 
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sentences be a nullity.”
109

  Rehabilitation is intended to form the basis of 

the juvenile justice system,
110

 and a sentence of life without parole 

inherently has no opportunity for meaningful rehabilitation.
111

  Juvenile 

offenders are most in need of rehabilitation, and the absence of such 

opportunities “makes the disproportionality of the sentence all the more 

evident.”
112

 

The Supreme Court’s holding that no penological justification exists 

for life without parole sentences for juvenile non-homicide offenders 

suggests that States must give juvenile defendants a “meaningful 

opportunity to obtain release based on demonstrated maturity and 

rehabilitation.”
113

  By holding that every non-homicide-offending juvenile 

should have the chance to demonstrate rehabilitation, the Court essentially 

forbid any State from making the decision to bar such a child from 

reentering society during their expected lifetimes.
114

  The majority in 

Graham relied on the three general differences between adults and 

juveniles that were previously discussed in Roper.
115

  The majority 

recognized that scientific studies continue to show fundamental 

differences between juvenile and adult brains and thought processes.
116

  

Although the Court recognized that a categorical rule banning life without 

parole for non-homicide offenders might be problematic in some cases, 

this rule beneficially gives all juveniles a chance to show reform, and it 

eliminates issues that would arise with a case-by-case determination of 

constitutionality.
117

 

                                                 
109

 See id. at 72-73 (explaining that incapacitation is not a sole reason to justify 

juvenile life without parole for a non-homicide offender). 
110

 Seiler, supra note 105105. 
111

 See Graham, 560 U.S. at 74 (explaining that “by denying the defendant the right 

to reenter the community, the State makes an irrevocable judgment about that person's 

value and place in society. This judgment is not appropriate in light of a juvenile non-

homicide offender's capacity for change and limited moral culpability”). 
112

 See id. at 74 (explaining the judgment is not appropriate in light of a juvenile non-

homicide offender's capacity for change and limited moral culpability). 
113

 See id. (suggesting that the entire class of juvenile offenders post-Roper has, by 

definition, diminished culpability). 
114

 See id. at 75 (suggesting that the Eighth Amendment must protect juvenile non-

homicide offenders from being behind bars for the rest of their lives). 
115

 See supra notes 74–76 and accompanying text. 
116

 Graham, 560 U.S. at 68 (“[D]evelopments in psychology and brain science 

continue to show fundamental differences between juvenile and adults minds”). 
117

 With a case-by-case analysis, courts must first compare the gravity of the offense 

and the severity of the sentence.  Graham, 560 U.S. at 60 (citing Harmelin, 501 U.S. at 

1005).  If the court draws an inference of gross disproportionality, the court must then 

compare that sentence with those sentences received by other offenders in the same 

jurisdiction and with sentences imposed for the same crime in other jurisdictions.  Id. at 

60. Finally, if this comparison validates an initial judgment that the sentence is grossly 
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Despite its clear analysis in banning life without parole sentences for 

juvenile non-homicide offenders, the Court failed to analyze sentencing 

laws and practices regarding long-lasting consecutive, fixed-term 

sentences that are de facto life without parole sentences.
118

  Courts across 

the country are divided when it comes to determining whether Graham 

allows courts to sentence juvenile non-homicide offenders to consecutive, 

fixed-term, no parole sentences that result in a total sentence that exceeds 

the defendant’s life expectancy, a de facto life without parole sentence.
119

 

 

iii. Miller v. Alabama 

 

Two years later, in 2012, in Miller v. Alabama, the Supreme Court 

relied on Graham’s reasoning and held that courts may not impose 

mandatory life without parole sentences on juvenile offenders.
120

  A jury 

found fourteen-year-old Evan Miller guilty of murder in the course of 

arson.
121

  The Alabama trial court mandatorily sentenced him to life 

without parole.
122

  Despite Miller’s difficult personal and family 

background, the Alabama Court of Criminal Appeals affirmed Miller's 

sentence, holding that the mandatory life without parole sentence was not 

overly harsh and did not violate the Eighth Amendment.
123

 

Miller v. Alabama had a companion case, Jackson v. Hobbs.
124

  

Kuntrell Jackson, like Miller, was fourteen–years-old when he and two 

other boys robbed a video store; one of the boys had a shotgun and shot 

and killed the store clerk when she threatened to call the police.
125

  

Jackson was convicted with capital felony murder and aggravated robbery, 

and Arkansas law mandated that a defendant convicted of capital murder 

                                                                                                                         
disproportionate, the sentence violates the Eighth Amendment.  Id. 

118
 Bunch, 685 F.3d at 552. 

119
 See id. (“Some courts have held that such a sentence is a de facto life without 

parole sentence and therefore violates the spirit, if not the letter, of Graham.”); see, e.g., 

People v. J.I.A., 127 Cal. Rptr. 3d 141, 149 (Cal Ct. App. 2011); People v. Nunez, 125 

Cal. Rptr. 3d 616, 624 (Cal. Ct. Appl. 2011). Other courts, however, have rejected the de 

facto life sentence argument, holding that Graham only applies to juvenile non-homicide 

offenders expressly sentenced to “life without parole.” See, e.g., Henry v. State, 82 So.3d 

1084, 1089 (Fla. Ct. App. 2012); State v. Kasic, 265 P.3d 410, 415 (Ariz. Ct. App. 2011). 
120

 Miller, 132 S. Ct. at 2462. 
121

 Id. at 2463 (At the time, “[t]hat crime . . . carrie[d] a mandatory minimum 

punishment of life without parole” in Alabama). 
122

 Id. 
123

 Id. 
124

 Id. at 2460. (explaining that the cases were combined when the Court granted 

certiorari in both cases in November 2011). 
125

 Id. at 2461. 
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be sentenced either to death or to life without parole.
126

  The Arkansas trial 

court imposed mandatory life without parole.
127

 

The Supreme Court found that a sentencing scheme that mandates life 

without parole for juvenile offenders violates the Eighth Amendment.
128

  

The Court adopted Graham's reasoning and considered the risk of 

imposing the most serious punishment on such a class with diminished 

culpability—ultimately banning sentences of mandatory life without 

parole for juveniles.
129

  The opinion stated that the Supreme Court held on 

multiple occasions there are times “that a sentencing rule [is] permissible 

for adults” and is unconstitutional for children.
130

  Further, youth is a time 

in life where a person is most susceptible to influence and psychological 

damage, which may lead them down a path of criminality that may later be 

“fixed.”
131

  The Court stated that appropriate occasions for sentencing 

juveniles to life without parole would be uncommon due to the difficulty 

of distinguishing the recoverable juvenile offender with the irreparably 

corrupted juvenile offender.
132

 

Although the Court established a categorical rule, it did not decide 

whether a very lengthy mandatory fixed term-of-years sentence with no 

possibility of parole imposed on a juvenile offender is cruel and unusual 

under the Eighth Amendment.
133

  Like Graham, the Court in Miller also 

                                                 
126

 Miller, 132 S. Ct. at 2461 (citing ARK. CODE ANN. § 5-4-104(b) (1997)). 
127

 Id. 
128

 See id. at 2469 (holding that mandatory life without parole for juveniles violated 

the Eighth Amendment). 
129

 See id. at 2465, 2469 (citing Roper, 543 U.S. at 573 (relying on the sociological 

and psychological differences between adult and juvenile offenders, the Court applied 

those differences when considering life without parole sentences for juvenile homicide 

offenders because children's distinctive mental traits are not crime-specific)); see also 

Graham, 560 U.S. at 67-68. 
130

 Miller, 132 S. Ct. at 2470. 
131

 Id. at 2467 (quoting Eddings v. Oklahoma, 455 U.S. 104, 115 (1982) (stressing 

that youth is a “condition of life when a person may be more susceptible to influence and 

to psychological damage”)).  Although juveniles are particularly susceptible to negative 

influences, they are also more amenable to change because their brains and characters are 

still in the process of developing throughout adolescence.  See Angela McGowan et al., 

Effects of Violence of Laws and Policies Facilitating the Transfer of Juveniles from the 

Juvenile Justice System to the Adult Justice System:  A Systematic Review, 32 AM. J. 

PREVENTATIVE MED. S7, S7–28 (2007); EQUAL JUSTICE INITIATIVE, CRUEL AND 

UNUSUAL:  SENTENCING 13- AND 14-YEAR-OLD CHILDREN TO DIE IN PRISON 7 (2007), 

available at http:/eji.org/eji/files/20071017cruelandunusual.pdf. 
132

 See Miller, 132 S. Ct. at 2469, 2475–77 (Breyer, J., concurring) (noting that if 

Jackson did not kill or intend to kill the store clerk, his culpability would be “twice-

diminished” and Graham would preclude a life without parole sentence). 
133

 See Bunch, 685 F.3d at 552–53 (holding that an eighty-nine year sentence 

imposed on a juvenile with no possibility of parole was constitutionally permissible under 

Graham and Miller). 
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failed to address whether juvenile offenders, like Bunch, sentenced with 

fixed-terms that would outlast expected lifetimes, otherwise known as de 

facto life without parole sentences, should actually be enforceable based 

upon the rules set out by the Supreme Court.
134

 

 

D. The Unconstitutional Decision in Bunch v. Smith 

 

Courts are divided on how to enforce and interpret the rules set out in 

Roper, Graham, and Miller.
135

  Currently, some states do not impose life 

without parole sentences on any juvenile offenders, while some states do 

allow non-mandatory life without parole for juvenile homicide offenders.  

Some states have specifically addressed the issue of de facto life without 

parole sentences, while others have not.  The trend in the Supreme Court 

implies that the United States is moving towards a criminal justice system 

where fewer juveniles will be sentenced to any form of life without parole. 

In 2012, Chaz Bunch was convicted in Ohio state court of robbing, 

kidnapping, and repeatedly raping a woman when he was sixteen-years-

old.
136

 The state trial court imposed consecutive, fixed terms, totaling 

eighty-nine years of imprisonment—Bunch will be ninety-five years old 

before he can leave prison.
137

  Bunch appealed, arguing that his eighty-

nine-year prison sentence amounted to a life sentence without parole that 

runs afoul of the Court’s holding in Graham.
138

  The district court found 

Graham distinguishable from Bunch’s case.
139

  The Bunch court imposed 

a ten-year sentence on each of eight felonies for which he was convicted, 

and an additional nine-year sentence for firearm specifications, all of 

which were to be served consecutively.
140

  The Circuit Court affirmed that 

the categorical rule set out in Graham did not apply because in Graham 

the defendant was sentenced specifically to a life sentence.
141

 

                                                 
134

 Id. at 553 (explaining that Miller and Graham both failed to address whether a 

lengthy prison sentence that exceeds life expectancy can actually be considered a life 

sentence without parole). 
135

 Liptak, supra note 1. 
136

 Bunch, 685 F.3d at 547. 
137

 Id.; see also Liptak, supra note 1. 
138

 See Bunch, 685 F.3d at 547 (explaining the rule from Graham: “the Constitution 

prohibits the imposition of a life without parole sentence on a juvenile offender who did 

not commit homicide”). 
139

 See id. at 549 (differentiating between an explicit “life” sentence and a lengthy 

term of years sentence). 
140

 Id. 
141

 See id. (noting that based on Florida law, there would be no opportunity for 

parole, even though the sentencing court did not specifically impose “life without 

parole”). 
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The Supreme Court fails to address juvenile offenders, like Bunch, 

who receive consecutive fixed-term sentences for various non-homicide 

convictions.
142

  On its face, and as the United States Court of Appeals for 

the Sixth Circuit held, Bunch’s sentence was not contrary to clearly 

established federal law; however, when Roper, Graham, and Miller are 

read together, these cases clearly suggest that the Supreme Court is 

cautiously moving to less harsh sentencing practices for juveniles and is 

forcing courts to take a more rehabilitative approach when sentencing 

juveniles.  Therefore, Bunch’s de facto life without parole sentence ought 

to be considered unconstitutional.
143

  Bunch properly argued that because 

of his eighty-nine year sentence without the possibility of parole, he was 

not be given the “meaningful opportunity to obtain release based on 

demonstrated maturity and rehabilitation” called for specifically by the 

Graham decision.
144

 

The United States Court of Appeals for the Sixth Circuit essentially 

ignored societal demands and the Supreme Court trend when it decided 

Bunch v. Smith.  By sentencing Chaz Bunch to eighty-nine consecutive 

years, the Court deprived Bunch of the opportunity to achieve maturity 

and rehabilitation.
145

  The Sixth Circuit Court of Appeals failed to 

recognize the differences between adults and children that warrant 

different sentencing guidelines.
146

  Courts in Ohio have relied on Bunch, 

holding that “no federal court has ever extended Graham's holding beyond 

its plain language to a juvenile offender who received consecutive, fixed-

term sentences;” however, these courts fail to make any further, logical 

justification.
147

  Without the ability to rely strictly on the Supreme Court’s 

wording from Graham, Bunch’s Eighth Amendment claim swiftly, but 

mistakenly, evaporates.
148

 

                                                 
142

 Id. at 551. 
143

 See id. at 551 (explaining that the Supreme Court may not have included specific 

mention of consecutive, fixed-terms, but the Court intended for youths to have a better 

chance to rehabilitate outside of the prison system over the course of their lives); see also 

Liptak, supra note 1. 
144

 Bunch, 685 F.3d at 551 (citing Graham, 560 U.S. at 73). 
145

 Contra Graham, 560 U.S. at 75 (highlighting that no juvenile non-homicide 

offender should be deprived of the opportunity to achieve maturity and rehabilitation and 

to eventually be released from prison). 
146

 See Roper, 543 U.S. at 569-70 (discussing the main differences between children 

and adults that warrant different sentencing guidelines); see also Goins v. Smith, No. 

4:09-CV-1551, 2012 WL 3023306 at *7 (N.D. Ohio 2012) (holding that an eighty-four 

year sentence imposed on a teenager did not equate to cruel and unusual punishment 

justified by Bunch v. Smith). 
147

 See Goins, 2012 WL 3023306, at *5 (holding that the Supreme Court did not set 

out any categorical rule regarding consecutive life sentences that equated to a life term). 
148

 See Bunch, 685 F.3d at 552 (holding that Bunch did not suffer from an Eighth 
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II. BASED ON THE REASONING FROM GRAHAM V. 

FLORIDA, THE SUPREME COURT OUGHT TO BAN 

LIFE WITHOUT PAROLE SENTENCES FOR 

JUVENILE NON-HOMICIDE OFFENDERS 

 

This section explains why the Supreme Court ought to consider de 

facto life without parole sentences on juvenile non-homicide offenders 

unconstitutional.  Section A discusses the creation of a categorical rule 

against the sentencing practice because a national consensus exists against 

these types of sentences and because the sentencing practice violates the 

Eighth Amendment of the Constitution.  As a backup argument, Section B 

discusses how the holding from Graham—that states must offer juvenile 

defendants “a meaningful opportunity for release”—extends to de facto 

life without parole sentences, thus making these de facto life without 

parole sentences unconstitutional.  Part C addresses why de facto life 

without parole sentences for non-homicide juvenile offenders cannot be 

evaluated for constitutionality solely on a case-by-case basis. 

 

A. The Supreme Court Ought to Create a Categorical Rule 

Against De Facto Life Without Parole Sentences for 

Juvenile Non-Homicide Offenders 

 

In order to impose a categorical ban against de facto life without 

parole sentences for juvenile offenders, the Supreme Court must find that:  

(1) a national consensus exists against imposing de facto life without 

parole sentences for juvenile non-homicide offenders, and (2) in the 

Court’s independent judgment, the sentencing scheme violates the Eighth 

Amendment.
149

  When evaluating the second element, the Court must 

examine the culpability of juvenile non-homicide defendants and whether 

imposition of de facto life without parole sentences actually further any 

penological goals.
150

 

 

 

 

 

                                                                                                                         
Amendment violation of cruel and unusual punishment); see also Goins, 2012 WL 

3023306, at *5 (stating that Goins also did not suffer from cruel and unusual punishment 

by being sentenced to eighty-four consecutive years in prison as a juvenile non-homicide 

offender). 
149

 Graham, 560 U.S. at 65 (citing Roper, 541 U.S. at 572). 
150

 Id. at 60, 70-71 (citing Roper, 541 U.S. at 568, 572 (stating that the Court 

considers whether the defendant was under age eighteen or was mentally handicapped)). 
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i. A National Consensus Exists Against Sentencing 

Juvenile Non-Homicide Offenders With De Facto Life 

Without Parole Sentences  
 

In determining whether a national consensus exists against a certain 

sentencing practice, the Court must look to legislation and actual 

sentencing practices in different jurisdictions.
151

  In Graham, the Court 

evaluated the number of states that allowed juvenile non-homicide life 

without parole sentences, and how often those states actually imposed 

those particular sentences.
152

  Although the Court found that thirty-seven 

states and the federal government allowed life without parole sentences for 

juveniles that committed non-homicide crimes, the Court also found that 

“only 109 juvenile offenders” were actually serving such sentences.
153

  

Thus, this method can be extended to other situations—if a supermajority 

of states allows a sentencing practice, the Court may still find a national 

consensus against that practice if the states aren’t actually imposing it.
154

 

There is no exact data to show how many juvenile non-homicide 

offenders are currently serving de facto life without parole sentences;
155

 

however, there is data to show how many juveniles are serving life 

sentences.
156

  It is estimated that only seventy-one juvenile non-homicide 

offenders nationwide were serving de facto life without parole sentences 

in 2013.
157

  It is hypothesized that these sentences are probably being 

                                                 
151

 Id. at 62. 
152

 Id. at 62-63 (noting that in Graham, the Court found that thirty-seven states 

permitted life without parole sentences for juveniles that committed non-homicide 

crimes, but “an examination of actual sentencing practices in jurisdictions where the 

sentence in question is permitted . . . disclose[d] a consensus against its use”). 
153

 Id. at 62.  However, in his dissent, Justice Thomas argued that no national 

consensus existed because a supermajority of the states, and the federal government, 

allowed such sentences.  Id. at 107 (Thomas, J., dissenting).  Justice Thomas claimed that 

the Court’s recognition of the infrequent imposition of the sentence was meaningless—he 

claimed that just because “a punishment is rarely imposed demonstrates nothing more 

than a general consensus that it should be just that—rarely imposed.”  Id. at 111. 
154

 Id. at 62. 
155

 Telephone Interview with Ashley Nellis, Ph.D., Senior Research Analyst, The 

Sentencing Project (March 13, 2014). 
156

 Juvenile Life Without Parole, CENTER FOR CHILD. L. AND POL’Y, 

http://www.cclp.org/jlwop.php (last visited Dec. 19, 2015). 
157

 Mark T. Freeman, Comment, Meaningless Opportunities  Graham v. Florida and 

the Reality of the de Facto LWOP Sentences, 44 MCGEORGE L. REV. 961, 974-75 (2013).  

This estimate was based on 2011 data.  In order to get this number, Freeman first 

calculated the number of prisoners serving time in state prisons, he then calculated the 

number of those prisoners serving time for murder or other crimes irrelevant to this 

analysis and subtracted them from the total.  This left Freeman with a number of 1,414, 

and he conservatively and somewhat randomly assumed that only 5% of those were 
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served in California, Texas, Pennsylvania, Florida, and Nevada.
158

  

Besides these estimates, no other data exists addressing how many 

juvenile non-homicide offenders are serving de facto life without parole 

sentences across the nation.  In fact, there are no studies that estimate how 

many juveniles are serving de facto life without parole sentences 

generally.
159

 

Although, there are no hard statistics to declare that there is a national 

consensus against imposing de facto life without parole sentences for 

juvenile non-homicide offenders, there are many state laws that 

demonstrate such a national consensus has formed.  After finding de facto 

life without parole sentences unconstitutional for juvenile non-homicide 

offenders in People v. Caballero,
160

 California, one of the five states with 

the highest number of juveniles incarcerated, proposed a law to make all 

juvenile non-homicide offenders eligible for parole after twenty-five years 

of imprisonment.
161

  Likewise, Iowa, another state with highly punitive 

sentencing practices, found that juveniles mandatorily sentenced to terms 

over sixty years were serving sentences functionally the same as life 

without parole sentences, and these sentences should be considered 

unconstitutional for juvenile non-homicide offenders based upon Graham 

and Miller.
162

  Even Florida, which has had substantial publicity around 

                                                                                                                         
serving de facto life sentences:  71 juveniles.  In choosing this conservative 5% estimate, 

Freeman noted that, there are only a few circumstances in which a juvenile can receive a 

de facto life without parole sentence.  For example, in 2011, in California, a juvenile non-

homicide offender could only receive a de facto life without parole sentence if he 

committed: (1) a violent crime against multiple victims during separate incidents, or (2) 

certain enumerated offenses, discharged a gun, and inflicted great bodily harm against at 

least two victims.  Id.  Freeman notes that between 1985 and 1997, the average prison 

sentence for a juvenile offender who committed a violent crime was only eight and one 

half years.  Id.  at 974. 
158

 Freeman, supra note 157 at 974 (citing ASHLEY NELLIS & RYAN S. KING, NO 

EXIT: THE EXPANDING USE OF LIFE SENTENCES IN AMERICA 17-18 (2009), available at 

http://sentencingproject.org/doc/publications/publications/inc_NoExitSept2009.pdf 

(noting that these five states have the largest juvenile life offender populations)).  

Juvenile offenders who received actual life without parole sentences for non-homicide 

offenses were concentrated in only three states, with the majority in Florida.  PAOLO G. 

ANNINO ET AL, JUVENILE LIFE WITHOUT PAROLE FOR NON-HOMICIDE OFFENSES; 

FLORIDA COMPARED TO NATION 15 (2009). 
159

 This accounts for homicide offenders as well.  See Telephone Interview with 

Ashley Nellis, supra note 155. 
160

 282 P.3d 291 (2012). 
161

 A.B. 1276, Leg., Reg. Sess. (Cal. 2013) (Committee on Appropriations). 
162

 “For all practical purposes, the same motivation behind the mandates of Miller 

applies to the commuted sentence in this case or any sentence that is the practical 

equivalent to life without parole . . . Thus, the rationale of Miller, as well as Graham, 

reveals that the unconstitutional imposition of a mandatory life-without-parole sentence is 

not fixed by substituting it with a sentence with parole that is the practical equivalent of a 
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juvenile non-homicide offenders appealing de facto life without parole 

sentences, has proposed a law which would allow non-homicide offenders 

sentenced as juveniles to be eligible for parole and receive a resentencing 

hearing after serving twenty-five years.
163

  These relevant changes in state 

law, within some of the states that sentence juveniles most harshly, as well 

as the public’s negative take on such sentencing practices, demonstrate 

that a national consensus against the sentencing scheme exists.
164

 

For further support against the practice, the Supreme Court may look 

to other countries’ practices as well.
165

  The Supreme Court has  

treated the laws and practice of other nations and 

international agreements as relevant to the Eighth 

Amendment not because those norms are binding or 

controlling but because the judgment of the world’s nations 

that a particular sentencing practice is inconsistent with 

basic principles of decency demonstrates that the Court’s 

rationale has respected reasoning to support it.
166

 

The Graham decision noted that in 2010, the United States was the 

only country in the world that imposed life without parole for juveniles 

that committed non-homicide crimes.
167

  It is similarly notable that the 

United States is one of the only countries that allows for de facto life 

without parole sentences to emerge from regular prison terms.  Seventy-

nine countries in the world do not allow consecutive sentences or they 

mandate that the lesser offenses merge with the most serious offense when 

the different offenses are part of the same act.
168

  The United States is 

                                                                                                                         
life sentence without parole.”  State v. Ragland, 836 N.W.2d 107, 121 (Iowa 2013); see 

also Iowa Supreme Court Strikes Down Extreme Sentences, THE CAMPAIGN FOR THE 

FAIR SENT’G OF YOUTH (Aug. 23, 2013), http://fairsentencingofyouth.org/2013/08/23/ 

iowa-supreme-court-strikes-down-extreme-sentences/. 
163

 S.B. 0384, Leg, Reg. Sess. (Fla. 2014) (Appropriation). 
164

 Eckholm, supra note 10. 
165

 Graham, 560 U.S. at 79 (explaining that although not dispositive, the 

international consensus against the sentencing practice does influence the Supreme 

Court’s decision on whether or not a national consensus has developed against such a 

practice); Roper, 541 U.S. at 576–78. 
166

 Graham, 560 U.S. at 81. 
167

 Id. at 79–80. 
168

 CONNIE DE LA VEGA, ET AL., CRUEL AND UNUSUAL:  U.S. SENTENCING PRACTICES 

IN A GLOBAL CONTEXT 41 (2012) [hereinafter Cruel and Unusual], available at 

www.usfca.edu/law/clgj/criminalsentencing_pr/ (Across the world, forty-one other 

countries cap the length of time allowed for consecutive sentences, while some countries, 

like North Korea, have a general cap on all consecutive sentencing, and others, like 

Finland, have a cap for some offenses, but no cap for grave or violent crimes.  Eleven 

other countries, including Sweden, Iceland, and Hungary, only issue one sentence by 

enhancing the greatest offense by a mandatory sentence, but cap certain numbers of years 

or percentages). 



Spring, 2015 YOU HAVE YOUR WHOLE LIFE IN FRONT OF YOU 25 

 

among only thirty-six countries (21% of countries in the world) that 

continue to allow concurrent sentencing without any maximum cap.
169

  

These issues in extreme sentencing are especially apparent when they are 

applied to juvenile offenders, like Chaz Bunch.  Thirty-three states set no 

minimum age of criminal responsibility, which means, in essence, these 

states could sentence a five-year-old non-homicide offender to a de facto 

life without parole sentence.
170

  Thus, factors including low enforcement 

statistics, recent state laws, and international standards support that a 

national consensus does exist against this sentencing practice. 

 

ii. In the Court’s Independent Judgment, De Facto Life 

Without Parole Sentences for Non-Homicide Juvenile 

Offenders Violate the Eighth Amendment 

 

In order to independently decide that a sentencing practice violates 

the Eighth Amendment, the Court must look to the culpability of the class 

of offenders in light of changing standards of decency, and to whether the 

sentencing practice furthers any legitimate penological goals.
171

  First, the 

Court must look to the culpability of juvenile offenders as a class.
172

  The 

Supreme Court, in Roper v. Simmons, has established that juveniles are 

less mature, lack a strong sense of responsibility and fully formed 

character, and are vulnerable to peer pressure in comparison to adults.
173

  

Thus, juvenile offenders are categorically less culpable than adults who 

commit the same offenses.
174

  In Roper, the Court also recognized that 

neuroscience and psychology show that juveniles’ brains are less 

developed than adults’ brains.
175

 

Additionally, the Court has reasoned that a life without parole 

sentence is particularly harsh and unjust for juvenile offenders because, 

under such a sentence, a juvenile would spend a greater number of years 

                                                 
169

 Id. at 42. 
170

 Id. at 52–54.  Very young, non-homicide offending children may be sentenced to 

de facto life without parole sentences even though laws throughout the world reflect 

juveniles’ diminished culpability (i.e. age restrictions for drinking, gambling, contractual 

and marriage rights). 
171

 Graham, 560 U.S. at 70 (discussing how the Court evaluates whether a sentencing 

practice violates the Eighth Amendment). 
172

 Id. at 60. 
173

 Id. at 67; Roper, 541 U.S. at 569–70. 
174

 Graham, 560 U.S. at 67. 
175

 See generally Natalie Pifer, Is Life the Same as Death?:  Implications of Graham 

v. Florida, Roper v. Simmons, and Atkins v. Virginia of Life Without Parole Sentences for 

Juvenile and Mentally Retarded Offenders, 43 LOY. L.A. L. REV. 1495 (2010) (describing 

scientific findings). 
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and percentage of life in prison than would an adult offender.
176

  A de 

facto life without parole sentence is equally harsh and unjust because it is 

functionally the exact same as an express life without parole sentence; in 

both situations, the juvenile offender will spend an overwhelming majority 

of his life in prison.
177

 

The Court must also look to whether de facto life without parole 

sentences for juvenile non-homicide offenders actually further any 

legitimate penological goals when deciding whether a categorical ban 

against de facto life without parole sentences for this class of offenders is 

appropriate.
178

 First, de facto life sentences without parole for juvenile 

non-homicide offenders do not further the goal of retribution.  The 

Supreme Court has described retribution as a way for society to fix “the 

moral imbalance caused by the offense.”
179

  In order for retribution to be 

achieved, “a criminal sentence must be directly related to the personal 

culpability of the criminal offender.”
180

  In Graham, the Court explained 

that life without parole sentences imposed on juvenile non-homicide 

offenders do not properly acknowledge the lessened culpability of the 

class of juveniles in general.
181

  The same reasoning extends to de facto 

life without parole sentences because of juveniles’ diminished culpability. 

De facto life without parole sentences are the functional equivalent of 

“the second most severe penalty” in the United States criminal justice 

system.
182

  When states impose de facto life without parole sentences on 

juveniles, the government often overlooks the juvenile’s personal 

background.
183

  Many of these juveniles come from broken homes, suffer 

from mental illness, or have suffered through other personal trauma that 

ultimately led them down a path of criminality.
184

  Since de facto life 

                                                 
176

 Graham, 560 U.S. at 70. 
177

 People v. Caballero, 282 P.3d 291, 295 (2012) (finding that a de facto life without 

parole sentence is the functional equivalent of a “literal” life without parole sentence). 
178

 Graham, 560 U.S. at 70. 
179

 Id. 
180

 Id. (quoting Tison v. Arizona, 481 U.S. 137, 149 (1987)). 
181

 Id. at 70 (explaining that “retribution does not justify imposing the second most 

severe penalty [life without parole] on the less culpable juvenile non-homicide 

offender”). 
182

 Id.; California v. Mendez, 114 Cal. Rptr. 3d 870, 882 (Ct. App. 2d Dist. 2010) 

(recognizing the juvenile defendant’s de facto life without parole sentence as “materially 

indistinguishable” from a literal life without parole sentence). 
183

 See generally ASHLEY NELLIS, THE SENTENCING PROJECT, THE LIVES OF 

JUVENILE LIFERS:  FINDINGS FROM A NATIONAL SURVEY 22 (2012) [hereinafter Survey], 

available at http://sentencingproject.org/doc/publications/jj_The_Lives_of_Juvenile_ 

Lifers.pdf. 
184

 See Graham, 560 U.S. at 53-57 (noting that Graham’s parents were addicted to 

crack and Graham began drinking alcohol at age nine and smoked marijuana at age 
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without parole sentences often do not reflect a juvenile offender’s personal 

history, the sentences do not further the goal of retribution, which is 

supposed to be a reflection of the defendant’s personal culpability.
185

 

De facto life without parole sentences for juvenile non-homicide 

offenders also do not further the goal of rehabilitation.  The concept of 

rehabilitation is somewhat vague, but it certainly requires some 

“meaningful opportunity to obtain release.”
186

  Similar to a literal life 

without parole sentence, a de facto life without parole sentence keeps 

juvenile non-homicide offenders imprisoned for life and inherently 

“forswears altogether the rehabilitative ideal.”
187

  By imposing a de facto 

life without parole sentence, the states make “an irrevocable judgment 

about that person’s value and place in society”
188

 and a juvenile offender 

cannot take advantage of any positive transformations in their personality 

or moral character.
189

  De facto life without parole sentences for juvenile 

non-homicide offenders deny the juvenile offenders any hope for personal 

improvement and do not offer any meaningful opportunity for release.
190

  

Thus, these sentences fail to further the goal of rehabilitation.
191

 

De facto life without parole sentences for juvenile non-homicide 

offenders do not further the goal of deterrence.  Deterrence serves to 

prevent future crime.
192

  In Graham, the Supreme Court determined that 

                                                                                                                         
thirteen); See also Caballero, 282 P.3d at 293 (noting that Caballero had schizophrenia at 

the time of his crimes); California v. J.L.A., 127 Cal. Rptr. 3d 141, 146 (Ct. App. 4th 

Dist. 2011) (noting that J.L.A. was sexually abused as a child). 
185

 Brief for Petitioner at 8, California v. Caballero, 250 P.3d 179 (Cal. 2011) (No. B 

217709), 2011 WL 2357944, at *17. 
186

 Graham, 560 U.S. at 70. 
187

 Id. 
188

 Id. at 74. 
189

 Id.  Surveys have identified that most juveniles sentenced to life without parole do 

not participate in rehabilitation programming in the prison system.  Many are not 

permitted to participate because of their lengthy sentences, and many prisons are without 

sufficient programming or have taken everything available to them already.  Survey, 

supra note 183, at 23. 
190

 Graham, 560 U.S. at 69. 
191

 Id.  A sentence that denies “the convict of the most basic liberties without giving 

the hope of restoration” does not further the penological goal of rehabilitation.  Solem v. 

Helm, 463 U.S. 277, 300–01 (1983).  The Court recognizes that juveniles have not yet 

fully matured physically, cognitively, socially, or emotionally.  The adult facilities that 

juvenile offenders are often ordered into for sentencing have lower staff to inmate ratios 

than juvenile facilities.  Likewise, adult facilities are not equipped to handle the special 

educational, developmental, physical, and emotional needs of juveniles, thereby 

depriving them of rehabilitation and reform opportunities even more.  Wood, supra note 

12, at 1458. 
192

 Russell J. Christopher, Deterring Retributivism:  The Injustice of “Just” 

Punishment, 96 NW. U. L. REV. 843, 853 (2002). 
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juveniles, as a class, are less susceptible to deterrence because they lack 

maturity and a sense of responsibility, and because they frequently engage 

in “impetuous and ill-considered actions and decisions” without 

considering the consequences.
193

  Justice Kennedy further pointed out that 

life without parole sentences do not deter juvenile offenders from 

committing crimes because so many states already rarely imposed the 

sentence prior to 2010, so many juvenile non-homicide offenders did not 

even consider a life without parole sentence to be an expected 

consequence.
194

 

Finally, incapacitation does not justify de facto life without parole 

sentencing for juvenile non-homicide offenders.  The incapacitation theory 

of punishment suggests that a state should imprison criminals so that those 

criminals do not go on to commit more crimes against society.
195

  In 

Graham, the Supreme Court suggested that incapacitation is not an 

appropriate goal in juvenile sentencing because the theory requires “the 

assumption that the juvenile offender forever will be a danger to society” 

and requires courts to deem juvenile offenders irreparable and 

“incorrigible.”
196

 

Although advocates of de facto life without parole sentences for 

juvenile non-homicide offenders will argue that incapacitation is an 

important goal, it is completely contradictory to violate the central 

principle of Graham that juvenile non-homicide offenders must receive 

some meaningful opportunity for release.  Further, based on the Supreme 

Court’s emphasis on juvenile reform and rehabilitation, it is inappropriate 

for a court to assume any juvenile non-homicide offender will forever be a 

danger to society.  Thus, incapacitation does not justify de facto life 

without parole sentences.  It is entirely possible to impose stiff punishment 

on youth offenders while still allowing them some opportunity to seek 

release from imprisonment.
197

 

The Court should find that de facto life without parole sentences 

imposed on juvenile non-homicide offenders violate the Eighth 

Amendment.  De facto life without parole sentences for juvenile non-

homicide offenders do not adequately further any penological goals, and 

                                                 
193

 Graham, 560 U.S. at 70 (citing Roper, 543 U.S. at 571); see also Johnson v. 

Texas, 509 U.S. 350, 367 (1993). 
194

 Graham, 560 U.S. at 70–73. 
195

 Id. at 72–74 (noting the limitations of incapacitation as an explanation for life 

without parole sentences). 
196

 Id. at 72–74; see also Workman v. Kentucky, 429 S.W.2d 374, 378 (Ky. Ct. App. 

1968) (noting that “incorrigibility is inconsistent with youth”). 
197

 Survey, supra note 183, at 19 (Many juveniles in prisons actually act worse when 

they are initially locked up). 
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juvenile non-homicide offenders as a class are categorically less culpable 

than similar adult offenders or any homicide offenders. 

 

B. Extending Graham’s and Miller’s Holdings 

 

Rather than arguing for an entirely new categorical ban on de facto 

life without parole sentences for juvenile non-homicide offenders, a less 

controversial method to ban juvenile non-homicide life without parole 

sentences is for the Supreme Court to declare these sentences legally 

equivalent to those sentences outlawed by Graham.  Some lower courts 

already take this approach.
198

  The Graham decision specifically stated 

that all juvenile non-homicide offenders must be entitled to some 

meaningful opportunity for release, which de facto life without parole 

sentences inherently restrict.  This language means that states should give 

all juvenile non-homicide offenders some chance to grow and prove that 

they are rehabilitated and deserve another change to freely reenter 

civilized society.
199

 

According to the California Supreme Court in People v. Caballero, 

Miller “made it clear that Graham’s ‘flat ban’ on life without parole 

sentences applies to all non-homicide cases involving juvenile offenders, 

including the term-of-years sentence that amount[] to the functional 

equivalent of life without parole . . . .”
200

  California noted that Graham 

does not exclusively address the precise wording of an imposed 

sentence.
201

 Instead Graham forces states to provide a juvenile non-

homicide offender with some realistic opportunity to obtain release from 

imprisonment during his or her expected lifetime.
202

  Other courts have 

                                                 
198

 Floyd v. State, 87 So. 3d 45, 46–47 (Fla. Dist. Ct. App. 2012) (per curium) 

(“Graham applies not only to life without parole sentences, but also to lengthy term-of-

years sentences that amount to de facto life sentences” and “a de facto life sentence is one 

that exceeds the defendant’s life expectancy”). 
199

 See Graham, 560 U.S. at 2032 (“Maturity can lead to that considered reflection 

which is the foundation for remorse, renewal, and rehabilitation”); see also People v. 

Rainer, No. 10CA2414, 2013 WL 1490107, at *15 (Colo. App. Apr. 11, 2013) (finding 

that Rainer’s 112-year sentence was the functional equivalent of a life sentence without 

parole, which “improperly denie[d] [him] a chance to demonstrate growth and maturity” 

in violation of Graham). 
200

 Caballero, 282 P.3d at 294-95 (citing Miller, 132 S. Ct. at 2469); Thomas v. 

State, 78 So. 3d 644, 646 (Fla. 1st DCA 2011) (per curiam) (“at some point, a term-of-

years sentence may become the functional equivalent of a life sentence”). 
201

 Caballero, 282 P.3d at 295. 
202

 Id. (quoting Graham, 560 U.S. at 2034); see also People v. Rainer, No. 

10CA2414, 2013 WL 1490107, at *6, *12 (Colo. App. Apr. 11, 2013) (concluding that 

Rainer’s aggregate 112-year sentence “qualified as an unconstitutional de facto sentence 

to life without parole” because it did not “offer him . . . a meaningful opportunity to 
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found that the Supreme Court did not intend to narrow Graham’s 

application; rather, the Supreme Court purposefully “employed expansive 

language” that can and should be interpreted to include de facto life 

without parole sentences.
203

 

Several federal courts have also interpreted Graham to cover de facto 

life without parole sentences.  The United States District Court for the 

Southern District of Florida held that Graham is applicable to a de facto 

life without parole sentence.
204

  The Court reasoned that youth-defendant 

Mathurin’s mandatory minimum 307-year aggregate sentence did not 

provide him with the requisite opportunity to obtain release upon 

demonstrated maturity and rehabilitation, as Graham suggests is the 

standard in determining whether a sentencing scheme is the equivalent to a 

life without parole sentencing scheme that violates the Eighth 

Amendment.
205

 

Likewise, the United States District Court for the Eastern District of 

Pennsylvania also held that Graham applies to lengthy term-of-years 

sentences that fail to provide juvenile non-homicide offenders with a 

meaningful opportunity for release during their expected lifetimes.
206

  The 

Court extended Graham’s holding and reasoned that it did not “believe 

that the Supreme Court’s analysis would change simply because a 

sentence is labeled a term-of-years sentence rather than a life sentence if 

that term-of[-]years sentence does not provide a meaningful opportunity 

for parole in a juvenile’s lifetime.”
207

  The Court further concluded: 

[C]oncerns about juveniles’ culpability and inadequate 

penological justification apply equally in both situations, 

and there is no basis to distinguish sentences based on their 

label . . . [t]he sentence imposed in this case, though a term-

of-years sentence, violates Graham as it provides no 

meaningful opportunity to obtain release, based upon 

demonstrated maturity and rehabilitation, during Thomas’s 

expected lifetime.
208

 

Similar to these cases, Chaz Bunch’s sentence clearly denied him any 

meaningful opportunity for release during his expected lifetime.  In Bunch 

v. Smith, the petitioner, Bunch, argued that the imposed eighty-nine year 

                                                                                                                         
obtain release before the end of his expected life span . . .”). 

203
 People v. Rainer, 2013 WL 1490107 at *13–14. 

204
 United States v. Mathurin, No. 09-21075, 2011 WL 2580775, at *3 (S.D. Fla. 

June 29, 2011). 
205

 Id. at *3. 
206

 Thomas v. Pennsylvania, No. 10-4537, 2012 WL 6678686, at *2 (E.D. Pa. Dec. 

21, 2012). 
207

 Id. 
208

 Id. 
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sentence was completely contradictory to the Supreme Court’s 

rationale.
209

  The sentencing court was clear in its judgment that Bunch 

was intended to die in prison.  In fact, the judge stated, “I just have to 

make sure that you don't get out of the penitentiary. I've got to do 

everything I can to keep you there, because it would be a mistake to have 

you back in society. It would be--then I'd be the one committing the 

crime.”
210

  Obviously, the sentencing court completely ignored the 

Graham decision when the Ohio court decided to intentionally sentence 

Chaz Bunch without any “meaningful opportunity to obtain release based 

on demonstrated maturity and rehabilitation.”
211

 

In Miller, the Supreme Court noted that mitigating factors, including 

the age of the offender, must be considered, thereby erasing mandatory 

life without parole sentences for juvenile offenders.
212

  The Miller opinion 

is particularly focused on the circumstances of homicide offending 

juveniles, and the holding requires judges and juries to consider mitigating 

circumstances before imposing the harshest penalty for all homicide 

offending juveniles.
213

  De facto life without parole sentences should 

require the same considerations.  Because this paper discusses only non-

homicide crimes, the offenders are inherently less culpable than those 

addressed in the Miller opinion.  This reduced culpability, as well as 

individual mitigating factors, like family and home environment, should 

be considered before imposing any lengthy prison sentences. 

 

C. Case-by-Case Analysis 

 

Using the Court’s simplest approach, in order for juvenile offenders to 

challenge their sentences as grossly disproportionate to the offense 

committed, the juvenile must successfully prove that the sentence is 

grossly disproportionate to the crime committed.
214

  The convicted 

juvenile must first show that the severity of a de facto life without parole 

sentence is largely disproportionate to the gravity of the non-homicide 

offense.
215

  Courts can consider the defendant’s particular mental state, 

such that juvenile non-homicide offenders may argue “culpability or 

blameworthiness is diminished, to a substantial degree, by reason of youth 

                                                 
209

 Bunch, 685 F.3d at 547. 
210

 Resentencing Tr. Vol. V, 35, July 13, 2006, Bunch v. Smith, 2011 WL 1836020 

(6d Cir.) at *6. 
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 Graham, 560 U.S. at 75. 
212

 Miller, 132 S. Ct. at 2467–68. 
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 Miller, 132 S. Ct. at 2475. 
214

 Graham, 560 U.S. at 61. 
215

 Id. (citing Harmelin, 501 U.S. at 1005 (addressing the first element of the Grossly 

Disproportionate Test)). 
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and immaturity.”
216

  A de facto life without parole sentence is particularly 

severe because it renders “good behavior and character improvement” 

immaterial, and it denies the defendant all hope.
217

 

Assuming that a court agrees that the first prong of the test is 

satisfied, the next step under the Grossly Disproportionate Test is for the 

defendant to argue that his or her de facto life without parole sentence is 

harsher than sentences imposed on other offenders “in the same 

jurisdiction and with the sentences imposed for the same crime in other 

jurisdictions.”
218

  Unfortunately, there is no precise data to show how 

many juveniles are sentenced to de facto life without parole sentences 

across the United States.  Further, since this test is fact-specific, not all 

juvenile non-homicide offenders will successfully challenge their de facto 

life without parole sentences.
219

 

Successful challenges are “exceedingly rare” under the Grossly 

Disproportionate Test.
220

  Juvenile offenders are likely to raise inferences 

of gross disproportionality due to their age.
221

  However, even if most 

juveniles can satisfy the elements of this test, the test if fact-specific, and 

not all juvenile defendants will successfully challenge their de facto life 

without parole sentences.
222

  A de facto life without parole sentence is 

comprised of individual sentences for different convictions that all 

stemmed from one act of criminality.  Courts may analyze gross 

disproportionality by looking at each individual sentence for each count 

separately.  This method of analysis is arguably correct and constitutional, 

and it makes it very difficult for juvenile non-homicide offenders to prove 

that their de facto life without parole sentences are grossly 

disproportionate.  In order to achieve the highest level of fairness to all 

juvenile non-homicide offenders, the Supreme Court should impose a 

categorical ban against de facto life without parole sentences, or it should 

extend Graham’s holding to cover aggregate term-of-years sentences that 

last longer than the juvenile non-homicide offender’s predicted lifespan. 

                                                 
216

 Id. at 91 (Roberts, C.J., concurring) (citing Solem, 463 U.S. at 290–91); Roper, 

543 U.S. at 571. 
217

 Id. at 70 (quoting Naovarath v. State, 779 P.2d 944 (Nev. 1989) (internal 

quotation marks omitted)). 
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 Id. at 60 (citing Harmelin, 501 U.S. at 1005 (addressing the second element of the 

Grossly Disproportionate Test)). 
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 Id. at 60, 72. 
220

 Rummel v. Estelle, 445 U.S. 263, 272 (1980). 
221

 Graham, 560 U.S. at 91 (Roberts, C.J., concurring) (concluding that the Court 

should have invalidated Graham’s sentence under the Grossly Disproportionate Test and 

that an offender’s age should be factored into the proportionality analysis). 
222

 Id. at 2022, 2039. 
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The Supreme Court is moving toward a scheme where juveniles are 

sentenced less harshly than adults simply because of their juvenile 

status.
223

 At this point, courts can only sentence juvenile homicide 

offenders to explicit life without parole sentences when the state allows 

such sentencing and when homicide is the crime.  Many states are moving 

toward a less harsh juvenile sentencing scheme that forbids all juvenile 

life without parole sentences. 

Many of the same policy concerns for restricting juvenile life without 

parole sentences also demand that de facto life without parole sentences 

should be forbidden.  Currently, many states do not allow their inmates 

serving lengthy prison sentences to participate in rehabilitative programs 

because there is no possibility of reconsideration of sentence or release.
224

  

Banning de facto life without parole sentences for juvenile non-homicide 

offenders will encourage those convicted juveniles to demonstrate reform 

and rehabilitation in order to reach their eventual freedom. 

 

CONCLUSION 

 

The Supreme Court missed an important opportunity when it denied 

certiorari in Bunch v. Smith.  In doing so, the Court failed to create a 

categorical rule against juvenile non-homicide offender de facto life 

without parole sentences.  The Court also missed an invitation to extend 

Graham, which held that juvenile non-homicide offenders are entitled to a 

meaningful opportunity for release from imprisonment, such that 

Graham’s sentencing ban must also exclude de facto life without parole 

sentences for this class of offenders.  Even though the Supreme Court has 

yet to explicitly express a rule prohibiting juvenile non-homicide de facto 

life without parole sentences, based on the most recent juvenile justice 

decisions, it necessarily follows that the Court suggests that life without 

parole should never be a sentencing option for juveniles.
225

  Now is the 

perfect time for the Supreme Court to take one step further than it has in 

the past and either categorically ban de facto life without parole sentences 

or extend the rule from Graham and achieve the same result.  As the 

                                                 
223

 See supra Part I.C. 
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 In California, “prison security classifications prevent juveniles from accessing 

vocational and other rehabilitative services.”  Similarly, in Florida, inmates serving 

lengthy prison terms cannot participate in rehabilitative, vocational, or educational 

programs because they have no release date within their life expectancies.  See Gerald 

Glynn & Ilona Vila, What States Should Do to Provide a Meaningful Opportunity for 

Review and Release:  Recognizing Human Worth and Potential, 24 ST. THOMAS L. REV. 

310, 340 (2012). 
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 End Mandatory Life Sentences, N.Y. TIMES (Sept. 16, 2013), http://www.ny 

times.com/2013/09/17/opinion/end-mandatory-life-sentences.html?_r=0. 
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Supreme Court’s trend in juvenile justice suggests, society is moving 

away from harsh sentencing for juveniles.  Banning de facto life without 

parole sentences for juvenile non-homicide offenders will promote 

society’s interest in rehabilitating and reforming juveniles. 



 

 

 

DEATH ROW: MENTALLY IMPAIRED INMATES AND 

THE APPEAL PROCESS 

By Inalvis M. Zubiar
*
 

Introduction 

Capital punishment law in the United States has been and continues to 

be shaped by the decisions of the Supreme Court of the United States.
1
  

Without a doubt, capital punishment is one of the most controversial 

topics in our society.
2
 
 
 As a result, the Supreme Court has had to rule on 

controversial issues relating to the death penalty, including whether 

juveniles and mentally impaired offenders should be sentenced to death 

and the manners in which the death penalty is carried out.
3
 

The question of whether it is constitutional to execute an offender 

who is mentally impaired at the time of execution has reached the 

Supreme Court of the United States several times.
4
  Most recently, in 
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 LINDA E. CARTER & ELLEN KREITZBER, UNDERSTANDING CAPITAL PUNISHMENT 

LAW 2 (1st ed. 2004). 
2
 See Lewis F. Powell Jr., Capital Punishment, 102 HARV. L. REV. 1035, 1035 

(1989) (explaining how the Supreme Court established the death penalty as constitutional 

and that the majority of American citizens agree with the use of the death penalty 

sentence); see also CARTER & KREITZBER, supra note 1, at 7 (explaining that in 2003, 

74% of Americans supported the death penalty while only 24% disagreed with it); Brad 

Snyder, Disparate Impact on Death Row: M.L.B and the Indigent’s Right to Counsel at 

Capital State Postconviction Proceedings, 107 YALE L.J. 2211, 2211(1998) (stating that 

over the course of the past forty years, one perennial controversy surrounding the death 

penalty has been the fact that most defendants sentenced to death are poor).   
3
 See CARTER & KREITZBER, supra note 1, at 2. 

4
 See Penry v. Lynaugh, 492 U.S. 302, 340 (1989); Atkins v. Virginia, 536 U.S. 304 

(2002); Peggy M. Tobolowsky, Article: Atkins Aftermath: Identifying Mentally Retarded 

Offenders and Excluding Them From Execution, 30 J. LEGIS. 77, 77 (2003).  In 1989 the 

Supreme Court of the United States held that it was constitutional to execute a mentally 

impaired offender because there was no violation of the Eighth Amendment.  Penry, 492 

U.S. at 340. In the Penry case, five justices agreed it was not a violation of the Eight 

Amendment’s cruel and unusual punishment prohibition to execute mentally impaired 

offenders.  Tobolowsky, supra.  In 2002, when several states decided that the execution 

of mentally impaired offenders was not proper, the Supreme Court reviewed the issue 



36 LAW JOURNAL FOR SOCIAL JUSTICE Vol. 5 

 

Atkins v. Virginia, the Supreme Court held that the execution of mentally 

impaired offenders is a violation of the Eighth Amendment.
5
  However, 

the decision requires state legislatures to define mental impairment, assign 

the burden of proof, and determine post-conviction review procedures.
6
   

Although the Atkins decision provided relief to mentally impaired 

offenders, it has caused different interpretations by the states and 

confusion about the expectations of capital offenders awaiting execution.
7
  

During the aftermath of the decision, there have been several petitions 

asking the Supreme Court to intervene in the execution of mentally 

impaired offenders.
8
  Moreover, other concerns involving mentally 

impaired offenders have emerged.
9
  Currently, one specific concern is 

what should be done with mentally impaired offenders who are unable to 

assist their counsel during the appeal process.
10

  Should their appeal 

process continue or should it be indefinitely stayed?
11

 

                                                                                                                         
again.  Id.  The Supreme Court overruled Penry and held that the execution of mentally 

impaired offenders violated the Eight Amendment because it was cruel and unusual 

punishment.  Atkins, 536 U.S. at 321.  This time, six justices agreed that the execution of 

mentally impaired offenders violated the Eight Amendment.  Tobolowsky, supra. 
5
 Atkins, 536 U.S. at 321.  The execution of a mentally impaired offender is 

excessive.  Id.  The Constitution restricts the power of the States to execute mentally 

impaired offenders.  Id.  
6
 See Tobolowsky, supra note 4, at 85. 

7
 See id. (stating that the Supreme Court, although it held the execution of mentally 

impaired defendants unconstitutional, left many issues such as the implementation of the 

Constitutional ban, the procedural attributes of the exclusion, and the definition of mental 

impairment, unaddressed).  
8
 See, e.g., Petition for Writ of Certiorari at 3, Wilson v. Thaler,  2012 WL 3186106 

(U.S.) (July 19, 2012) (No.12-5349) (describing Marvin Wilson’s case where the 

Supreme Court refused to intervene in the execution of an offender diagnosed with a mild 

Mental Retardation and an IQ of 61); see also, John Rudolf, Marvin Wilson Execution: 

Texas Puts Man With 61 IQ To Death, THE HUFFINGTON POST (Aug. 7, 2012, 8:53 PM), 

http://www.huffingtonpost.com/2012/08/07/marvin-wilson-execution-texas_n_175 

3968.html (explaining that although Texas’ benchmark for mental retardation was a 70 

IQ and below, Wilson was still executed). 
9
 See Tobolowsky, supra note 4, at 85 (explaining that because the Supreme Court 

did not define or dictate specific definitions and procedural attributes of the death 

penalty, states had the opportunity to shape and interpret the Atkins decision in different 

ways).   
10

 See generally Ryan v. Gonzales, 133 S. Ct. 696 (2013) (encompassing two cases, 

Ryan v. Gonzales, No. 10-930 (U.S. filed Jan. 18, 2011) and  Tibbals v. Carter, No. 11-

218 (U. S. filed Aug. 17, 2011), that went in front of the Supreme Court of the United 

States presenting the question of whether a mentally impaired defendant has a 

competency right and whether the federal habeas proceedings should be indefinitely 

stayed because the defendants are unable to assist counsel). 
11

 See generally Ryan, 133 S. Ct. at  696  (providing both the state’s assertions that 

the appeal process should not be indefinitely stayed because incompetence to assist 

counsel and the respondents’ arguments they have the right of competency, therefore, the 
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The Supreme Court of the United States granted certiorari in In re 

Gonzales
12

 and Carter v. Bradshaw
13

 to determine whether habeas 

petitioners sentenced to death must be competent to assist counsel during 

the appeal process.
14

  The Court also considered whether district courts 

have authority to grant an indefinite stay of proceedings to a capital habeas 

petitioner who is not competent to aid counsel.
15

  Oral arguments were 

heard on October 9, 2012, and the Supreme Court decision was released 

on January 8, 2013.
16

 

This comment will focus on mentally impaired offenders, the capital 

punishment appeal process, and the right of the capital offender to assist 

counsel.  Part I of this comment provides a detailed explanation of the 

death sentence appeal process.
17

  The Gonzales case will be discussed in 

Part II of this comment.
18

  This part will also focus on the origins of the 

case, and will explore the intricacies and reasons for the Supreme Court’s 

decision to grant certiorari.
19

  In the same manner, Part III will analyze 

and evaluate the Carter case.
20

  Part IV will discuss the concerns the 

Supreme Court faced when deciding the cases.
21

  Part V will look at the 

concerns of the petitioners, respondents and the questions the Supreme 

Court raised during oral arguments.
22

  Furthermore, the Supreme Court 

decision will be discussed in Part VI.
23

  Part VII will discuss the Court’s 

decision and its benefits and consequences.
24

 

 

 

 

                                                                                                                         
state must wait until they are declared competent in order to continue with the 

proceedings). 
12

 In re Gonzales, 623 F.3d 1242 (9th Cir. 2010), cert. granted sub nom. Ryan v. 

Gonzales, No. 10-930 (U.S. Mar. 19, 2012). 
13

 Carter v. Bradshaw, 644 F.3d 329 (6th Cir. 2011), cert. granted sub nom. Tibbals 

v. Carter, No. 11-218 (U.S.  Mar. 19, 2012). 
14

 Stay of Capital Habeas Proceeding if Petitioner Lacks Competence to Assist 

Counsel, CRIM. L. NEWS (Eagan, M.N), May 7, 2012, at 1 [hereinafter CRIM. L. NEWS]. 
15

 Id.  
16

 SUPREME COURT OF THE UNITED STATES, ARGUMENT CALENDAR (Oct. 1, 2012), 

available at http://www.supremecourt.gov/oral_arguments/argument_calendars.aspx 

[hereinafter ARGUMENT CALENDAR]; Ryan v. Gonzales, 133 S. Ct. 696 (2013). 
17

 See infra Part I. 
18

 See infra Part II. 
19

 See infra Part II. 
20

 See infra Part III. 
21

 See infra Part IV. 
22

 See infra Part V. 
23

 See infra Part VI. 
24

 See infra Part VII. 
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I. BACKGROUND: THE DEATH SENTENCE APPEAL 

PROCESS 

 

The concept of capital punishment was first introduced to the United 

States by colonial governments during the seventeenth century.
25

  As time 

passed, the concept evolved and by the beginning of the twenty-first 

century, it was clear that the United States supported and enforced the 

execution of capital offenders.
26

  Capital punishment has been one of the 

most controversial topics over the last decades.
27

  Out of the fifty states, 

thirty-one currently impose the death penalty.
28

 

A. Death Penalty: Trial 

Criminal prosecution in the United States consists of two phases: a 

trial phase and a sentencing phase.
29

  However, the terminology changes 

                                                 
25

 Hugo Adam Bedau, Background and Developments, in THE DEATH PENALTY IN 

AMERICA 3, 3 (Hugo Adam Bedau ed., 1997).  The capital punishment laws that were 

developed in the different colonies were a series of variations of the laws of England.  Id.  

Although the capital law varied from colony to colony, all colonies authorized public 

hanging as the mandatory punishment for certain crimes against the person, property and 

the state.  Id. at 4. 
26

 Franklin E. Zimring, THE CONTRADICTIONS of AMERICAN CAPITAL PUNISHMENT 

3, 5 (2003) (explaining that capital punishment is a singular practice in the United States 

and as such, the country is not willing to stop executing criminal defendants). 
27

 See CARTER & KREITZBER, supra note 1, at 1 (explaining that capital punishment is 

a controversial topic not only in the United States, but also in many parts of the world 

today); See generally Bedau, Preface, in THE DEATH PENALTY IN AMERICA, supra note 

25, at v (stating that the death penalty continues to be part of the news in the United 

States).  There are 111 countries that do not impose the death penalty by law.  CARTER & 

KREITZBER, supra note 1, at 1.  On the other hand, there are eighty-four countries that 

continue to authorize the death penalty for crimes including murder, corruption, rape, 

robbery, and adultery.  Id. 
28

 DEATH PENALTY INFORMATION CENTER, FACTS ABOUT the DEATH PENALTY 1 

(2015), available at http://www.deathpenaltyinfo.org/documents/FactSheet.pdf.  The 

following states impose the death penalty: Alabama, Arizona, Arkansas, California, 

Colorado, Delaware, Florida, Georgia, Idaho, Indiana, Kansas, Kentucky, Louisiana, 

Mississippi, Missouri, Montana, Nevada, New Hampshire, North Carolina, Ohio, 

Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, 

Utah, Virginia, Washington, and Wyoming.  Id.  Since the beginning of 2012, 131 

executions have occurred in the United States.  Id.  In addition, there are currently 3,019 

inmates on death row awaiting execution as of January 1, 2015.  Id. at 2.  The five states 

that currently have the most inmates awaiting execution are: California with 743 inmates, 

Florida with 403 inmates, Texas with 276 inmates, Alabama with 198 inmates and 

Pennsylvania with 188 inmates.  Id. 
29

 John G. Douglas, Confronting Death: Sixth Amendment Rights at Capital 

Sentencing, 105 COLUM. L. REV. 1967, 1967 (2005) (comparing the phases of regular 

criminal prosecution cases to the phases in capital cases). 

http://www.deathpenaltyinfo.org/documents/FactSheet.pdf
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when referring to capital offenses.
30

  In a capital case, the phases are 

referred to as the “guilt phase” and the “penalty phase,” respectively.
31

  

Although capital procedure may vary from jurisdiction to jurisdiction, all 

of the jurisdictions require both phases.
32

   

The defendant’s guilt is determined during the guilt phase.
33

  If the 

defendant is found guilty of an offense punishable by death, the penalty 

phase takes place in order to determine whether the offender should be 

sentenced to death.
34

  During the penalty phase, an analysis and 

determination regarding the sentence to be imposed on the defendant is 

made by the jury and then by the judge, who makes the ultimate 

decision.
35 

 

B. The Appeal Process 

Once a defendant is sentenced to death, the appellate process begins 

automatically.
36

  States that enforce the death penalty provide the 

defendant a direct appeal of their capital conviction.
37

  A death sentence is 

usually appealed to both the state and the federal courts.
38

 

                                                 
30

 See id.  The two phases, no matter how they are named, are separate universes.  Id. 

at 1968.  The trial phase is adversarial and it is governed by the Sixth Amendment.  Id. 

On the other hand, the sentencing phase is regulated by very few rules.  Id.  
31

 Id. at 1967.   
32

 See CARTER & KREITZBER, supra note 1, at 51.  The capital sentencing procedures 

require the two phases, the guilt and the penalty, to take place.  Id.  These two stages are 

the structure of the bifurcated trial.  Id. 
33

 Id.; see also OFFICE OF VICTIM’S SERVICES, CAL. ATTORNEY GENERAL’S OFFICE, 

A VICTIM’S GUIDE TO THE CAPITAL CASE PROCESS 1, available at 

http://oag.ca.gov/sites/all/files/pdfs/publications/deathpen.pdf (explaining that during the 

guilt phase, the jury must decide whether the prosecution has proved beyond a reasonable 

doubt that the defendant is guilty of the crime) [hereinafter OFFICE OF VICTIM’S 

SERVICES]. 
34

 CARTER & KREITZBER, supra note 1, at 51. The penalty phase prolongs the capital 

punishment procedure.  Id.  
35

 Id.; MICHIGAN STATE UNIVERSITY AND DEATH PENALTY INFORMATION CENTER, 

STAGES IN A CAPITAL CASE 3 (2000), available at http://deathpenaltycurriculum.org/ 

student/c/about/stages/stages.PDF [hereinafter STAGES IN A CAPITAL CASE].  The penalty 

phase is similar to the guilt phase in several aspects, including opening and closing 

statements, interrogation of witnesses, introduction of exhibits, and jury instructions.  

CARTER & KREITZBER, supra note 1, at 51.  At the end of the phase, after reviewing 

aggravating and mitigating circumstances, the jury decides whether to recommend the 

death sentence to the defendant. STAGES IN A CAPITAL CASE, supra, at 4.  Once the jury 

gives its recommendation, the trial judge makes the ultimate determination whether or 

not to impose the death penalty. Id.  The offender may be sentenced to death, or the judge 

may lower the sentence to life imprisonment without parole.  Id. 
36

 OFFICE OF VICTIM’S SERVICES, supra note 33, at 2.  
37

 See CARTER & KREITZBER, supra note 1, at 183 (explaining that once a defendant 
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i. Direct Appeal 

 

In most states, the appeal automatically goes to the state’s highest 

court.
39

  The appellate process reviews issues that arose during the guilt 

phase.
40

  These issues are similar to those presented in the appellate 

process of any criminal trial.
41

  Issues may include motions to suppress 

evidence, erroneous jury instructions, evidentiary errors, etc.
42

  

There are several issues on appeal that are germane to capital cases.
43

  

These issues usually emerge during the penalty phase and may include 

challenges to the recommendation of the death penalty or aggravating 

circumstances, failure to admit mitigating evidence, and problems with the 

jury instructions.
44

  After reviewing the case, the highest court of each 

state will either affirm the sentence or vacate it and remand the case for a 

new sentencing hearing.
45

  If the state’s highest court renders a decision 

adverse to the defendant, the last step of the direct appeal process is to 

petition review to the Supreme Court of the United States.
46

  Once the 

                                                                                                                         
has been sentenced to death an appeal of that sentence is permitted). 

38
 OFFICE OF VICTIM’S SERVICES, supra note 33, at 2.  

39
Death Penalty Appeals Process, CAP. PUNISHMENT IN CONTEXT 

http://www.capitalpunishmentincontext.org/resources/dpappealsprocess (last visited Jun. 

3, 2015) [hereinafter CAPITAL PUNISHMENT] (explaining and describing the different 

stages of the appeal process). 
40

 CARTER & KREITZBER, supra note 1, at 183.  
41

 Id.; see also CAPITAL PUNISHMENT, supra note 39 (explaining the direct appeal is 

limited to issues that occurred during trial); Jillian Redding, Death Penalty Appeals and 

Habeas Proceedings, OLR RESEARCH REPORT (Apr. 24, 2009), http://www.cga.ct.gov/ 

2009/rpt/2009-R-0178.htm (clarifying that at this point the defendant may only challenge 

trial errors and if his claim challenges the effectiveness of counsel only, the defendant 

may forgo a direct appeal and bring a habeas corpus claim). 
42

 CARTER & KREITZBER, supra note 1, at 183; see also GRASSROOTS INVESTIGATION 

PROJECT OF EQUAL JUSTICE USA & NATIONAL DEATH ROW ASSISTANCE NETWORK OF 

CURE, Capital Defense Handbook: For Defendants and their Families, 

http://www.ndran.org/Capital%20Defense%20Handbook.htm (last visited Oct. 18, 2012) 

(explaining issues such as a judge’s wrongful ruling on a motion, a jury’s exposure to 

prohibited evidence, prosecutor’s use of improper statements when referring to the jury, 

or any other action that is considered unlawful).  
43

 CARTER & KREITZBER, supra note 1, at 183.  
44

 Id.  
45

 See Redding, supra note 41 (providing an explanation of the appeals that are 

possible for a defendant sentenced to life, a description of the federal and habeas 

proceedings and a compilation of the status of appeals by inmates sentenced to death in 

the state of Connecticut); see also CAPITAL PUNISHMENT, supra note 39 (clarifying that 

after reviewing the case the judges can affirm or reverse the conviction and sentence). 
46

 CAPITAL PUNISHMENT, supra note 39. 
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direct appeal is exhausted, the defendant’s conviction and sentence is 

challenged through the state habeas procedure.
47

 

 

ii. Post-Conviction Relief: State Habeas Procedure 

 

In order to initiate post-conviction proceedings, the defendant must 

request a writ of habeas corpus to the state’s original trial judge.
48

  If the 

writ is denied, the conviction is then appealed to the intermediate trial 

court and finally to the state’s highest court.
49

  During the habeas corpus 

stage, the defendant is permitted to raise facts and issues not reflected in 

the record on appeal.
50

  Ineffective assistance of counsel, evidence 

regarding the defendant’s innocence, prosecutorial misconduct, and juror 

misconduct are some of the issues that may be introduced during this stage 

of the appeals process.
51

  Once the state habeas corpus proceeding has 

been exhausted and if it fails, the defendant has one last opportunity to 

save his life through the federal habeas procedure.
52

   

 

iii. Post-Conviction Relief: Federal Habeas Procedure  

 

Once the defendant exhausts the state’s habeas procedure, the 

defendant can file a writ of habeas corpus in federal court.
53

  The federal 

                                                 
47

 See CARTER & KREITZBER, supra note 1, at 197 (explaining that once the direct 

avenues of the appellate review are exhausted, the defendant has the option of 

challenging his conviction and sentence). 
48

 CAPITAL PUNISHMENT, supra note 39; see also Redding, supra note 41 (stating 

that a habeas corpus claim challenges defects in regard to a defendant’s constitutional 

rights).  Some examples of constitutional rights that may be included in a habeas corpus 

petition are ineffective assistance of counsel, illegal detention, deprivation of liberty, and 

actual innocence, among others. Redding, supra.    
49

 CAPITAL PUNISHMENT, supra note 39. 
50

 STAGES IN A CAPITAL CASE, supra 35, at 5; see also CARTER & KREITZBER, 

supra note 1, at 197 (clarifying that post-conviction proceedings give the defendant the 

opportunity to present facts and issues discovered by the attorney after the original trial 

took place); OFFICE OF VICTIM’S SERVICES, supra note 33, at 6 (explaining that facts not 

reflected in the trial court’s record may be considered during this stage of the appeal 

process). 
51

 See CARTER & KREITZBER, supra note 1, at 197; STAGES IN A CAPITAL CASE, supra 

note 35, at 5. 
52

 See CAPITAL PUNISHMENT, supra note 39 (clarifying that federal habeas corpus is 

the last stage of the appeals process); see also Redding, supra note 41 (showing that the 

determination the court makes if the state habeas corpus proceeding is successful depends 

on the type of error the court finds, the court could either grant a new trial or new penalty 

phase.). 
53

 See STAGES IN A CAPITAL CASE, supra note 35, at 6 (explaining that the writ 

entails a request to bring a person before the court to ensure the defendant’s 
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court, however, may only review issues concerning a violation of the 

defendant’s constitutional rights.
54

  In order to facilitate the decision-

making process, a record of all the previous proceedings, including the 

trial and appeal stages, is compiled and submitted to the court.
55

  The 

federal habeas corpus proceeding is regulated by the 1996 Antiterrorism 

and Effective Death Penalty Act (“AEDPA”).
56

 

The federal habeas corpus appeal process entails three stages: petition 

to the United States District Court, an appeal to the United States Court of 

Appeals, and ultimately an appeal to the Supreme Court of the United 

States.
57

  The United States District Court has the power to grant a new 

hearing, dismiss the petition, or overturn the conviction and sentence.
58

  

An appeal to the United States Court of Appeals is limited to only those 

issues raised in the United States District Court.
59

  If the defendant is 

denied relief, his last option is to request a writ of certiorari to the 

Supreme Court of the United States.
60

  If the Supreme Court denies 

certiorari, the denial will represent the last and final stage of the appellate 

process.
61

 

 

 

 

 

 

                                                                                                                         
imprisonment is legal). 

54
 See OFFICE OF VICTIM’S SERVICES, supra note 33, at 8 (explaining that the 

defendant will argue that the sentence should be overturned because it was the result of a 

violation of defendant’s constitutional rights). 
55

 See id. (explaining the record includes the trial, direct appeal and state habeas 

action). 
56

 28 U.S.C. § 2244 (1996); 28 U.S.C. § 2254(d) (1996); 28 U.S.C. § 2254(b) (1996); 

28 U.S.C. § 2254 (b)(3) (1996); see also Redding, supra note 41. According to the 

AEDPA, a defendant has a one-year deadline to file a habeas petition in federal court. 

Redding, supra.  The time limit begins from the conclusion of the direct review.  Id.  The 

direct review includes all direct appeals from sentencing and any appeal to the Supreme 

Court of the United States.  Id.  The AEDPA also bars relief on a claim already decided 

in a state court. §2254(d).  The defendant must exhaust all state remedies prior to seeking 

federal habeas proceedings unless there is no proper state proceeding or the process 

would be ineffective.  Id.  The state is allowed to waive the state exhaustion and 

procedural defenses allowing the defendant to forgo the state exhaustion procedure.  § 

2254 (b)(3).  The AEDPA also bars repetitious habeas petitions and allows for the tolling 

of time when a state proceeding has been filed.  § 2244.  
57

 CAPITAL PUNISHMENT, supra note 39. 
58

 Id. 
59

 Id. 
60

 Id.  
61

 Id.  
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iv. Post-Conviction Relief: Federal Habeas Procedure 
 

After the appeal process has been exhausted, the defendant may seek 

executive clemency as final recourse.
62

  Clemency is based on the idea of 

mercy and a presumption that there is a need to remedy an incorrect or 

unjust result in the criminal justice system.
63

  A governor or other 

governmental body may grant executive clemency to an inmate facing 

execution in the form of pardon, reprieve, or commutation.
64

 

When a pardon is issued, the inmate is relieved from his conviction 

and sentence.
65

  A reprieve entails a temporary delay of the execution.
66

  

The execution may be delayed or postponed in order to grant additional 

time for review.
67

 Among other reasons, additional time for review is 

granted in order to allow DNA testing to be made.
68

  The commutation of 

a sentence, where the governor reduces the inmate’s sentence, is the most 

common form of relief.
69

  In these cases, the death sentence is usually 

commuted to life imprisonment without the possibility of parole.
70

 

 

II. THE GONZALES CASE: MENTALLY IMPAIRED OR 

THE DESIRE TO BE 

 

Ernest Valencia Gonzales (“Gonzales”) was sentenced to death after 

he was found guilty of felony murder, aggravated assault, theft, armed 

                                                 
62

 See CARTER & KREITZBER, supra note 1, at 253 (explaining that clemency is the 

ultimate recourse for a death row inmate). 
63

 Id. at 255. 
64

 See CAPITAL PUNISHMENT, supra note 39 (stating that a governor may postpone an 

execution, may commute a death sentence to a lesser sentence, or may pardon the 

defendant); see also OFFICE OF VICTIM’S SERVICES, supra note 33, at 15 (explaining that 

the governor has the power of granting full or conditional pardons, reprieves of 

executions, and commutation of sentences). 
65

 CARTER & KREITZBER, supra note 1, at 253. 
66

 Id.; see, e.g., Condemned Georgia Inmate Gets Reprieve, CNN JUSTICE (July 23, 

2012), http://articles.cnn.com/2012-07-23/justice/justice_georgia-execution-stay_1_ 

mental-retardation-georgia-inmate-fellow-inmate (reporting that Georgia’s Supreme 

Court issued a reprieve to an inmate who was sentenced to death and going to be 

executed for procedural reasons).   
67

 See CAPITAL PUNISHMENT, supra note 39. 
68

 CARTER & KREITZBER, supra note 1, at 253. 
69

 CAPITAL PUNISHMENT, supra note 39; see also CARTER & KREITZBER, supra note 

1, at 254 (explaining that the death row inmate usually seeks to have his sentence(s) 

commuted to life imprisonment). 
70

 See CARTER & KREITZBER, supra note 1, at 254 (discussing as an example, 

Governor Ryan of Illinois, and explaining that most of the death sentences commuted by 

him in 2003 were from a death sentence to life imprisonment without parole). 
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robbery, and two counts of burglary.
71

  On February 20, 1990, Gonzales 

stabbed Darrel Wagner (“Wagner”) seven times.
72

  Although Wagner was 

still alive at the time Gonzales fled from the scene of the crime, Wagner 

died later that night as a result of his injuries.
73

  Gonzales’ first trial ended 

in a hung jury.
74

  In the second trial, the jury found Gonzales guilty of all 

six counts.
75

 

                                                 
71

 State v. Gonzales, 892 P.2d 838, 842 (Ariz. 1995); see also Brief for Petitioner at 

4, Ryan v. Gonzales, 133 S. Ct. 696 (2013) (No. 10-930), 2012 WL 3041301 [hereinafter 

Gonzales Brief for Petitioner]; Arizona Department of Corrections Inmate Data Search of 

Ernest Gonzales, Inmate No. 058534, https://corrections.az.gov/ (follow the “Inmate Data 

Search” hyperlink; then enter “058534” into the “Number Search” box; then follow the 

“Go” hyperlink; click on the blue hyperlink inmate number) (reporting that in addition to 

the death penalty Gonzales was sentenced to three consecutive life terms for the other 

offenses). 
72

 Gonzales, 892 P.2d at 842; see also December 99 Executions, PRO-DEATH 

PENALTY.COM, http://www.prodeathpenalty.com/pending/99/dec99.htm (last updated 

Oct. 12, 2014) [hereinafter DECEMBER 99] (explaining that Deborah perceived a light 

coming from inside the house and Darrel proceeded to investigate after he noticed the 

door ajar).  Darrel Wagner, his wife Deborah, and Deborah’s son arrived home after 

dinner to find Gonzales burglarizing their house.  Gonzales, 892 P.2d at 838.  Deborah 

and her son stayed outside.  Id.  As Darrel entered the house, he and Deborah saw 

Gonzales holding their VCR under his arm.  Id.  Deborah told her son to run to the 

neighbor’s house and call 911.  Id.  Gonzales shoved Darrel out the front door.  Id.  

Darrel lost his balance and fell. Id.  Gonzales stabbed him seven times. Id.  Deborah, who 

was witnessing the event, implored Gonzales to stop and leave.  Id.   When Gonzales 

ignored her demands she jumped on his back and wrapped her arms around him to keep 

him from stabbing Darrel.  Id.  Gonzales swung at Deborah and stabbed her twice.  Id.  

Gonzales then left with her purse.  Id. 
73

 Gonzales, 892 P.2d at 842; see also DECEMBER 99, supra note 72 (stating that 

Darrel died as a result of stab wounds to his chest, to the lower lobe of his right lung, and 

to the left ventricle of his heart).  Although he was severely injured, Darrel managed to 

help his wife up and called 911.  Gonzales, 892 P.2d at 842.  Darrel then collapsed and 

died the same night.  Id.  Deborah spent five days in intensive care.  Id. 
74

 Gonzales, 892 P.2d at 843; see also Brief for the United States as Amicus Curiae 

Supporting Petitioners at 2, Ryan v. Gonzales, 133 S. Ct. 696 (2013) (No. 10-930), 2012 

WL 1979938 [hereinafter Brief of Amicus Curiae] (explaining that Gonzales’ first trial 

resulted in a hung jury and it was after retrial that Gonzales was convicted on all counts).  

Gonzales claimed the first trial resulted in a hung jury because of Deborah’s less than 

positive in-court identification.  Gonzales, 892 P.2d at 843.  Deborah positively identified 

Gonzales during the second trial.  Id. 
75

  Gonzales, 892 P.2d at 843; see also Brief of Arizona Voice For Crime Victims as 

Amicus Curiae In Support of Petitioner at 3, Ryan v. Gonzales, 133 S. Ct. 696 (2013) 

(No. 10-930), 2012 WL 1997853 [hereinafter Gonzales Brief of Arizona Voice] 

(explaining that Gonzales was convicted of the six counts against him and sentenced to 

death after two trials, yet, it was not until six years after the murder, on January 8, 1996, 

that his convictions and death sentence became final).  The six counts included one for 

felony murder, one for aggravated assault, one for theft, one for armed robbery and two 

for burglary.  Gonzales, 892 P.2d at 838. 
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The State of Arizona has been prevented from carrying out Gonzales’ 

sentence for the last sixteen years.
76

  Gonzales’ death sentence has been 

the cause of multiple appeals that have resulted in indefinite stays of the 

execution and have thus prolonged his life.
77

  On direct appeal, Gonzales 

raised several issues, including a claim of judicial bias.
78

  After reviewing 

each issue, the Supreme Court of Arizona upheld Gonzales’ conviction 

and death sentence.
79

  The Supreme Court of the United States denied 

certiorari at that time.
80

 

After the Supreme Court of the United States denied certiorari, 

Gonzales continued the appeal process by pursuing post-conviction relief 

in state court.
81

  In addition to other claims, Gonzales raised the judicial 

bias issue once again.
82

  Gonzales’ attempt was once again unsuccessful in 

the state court process.
83

 

On November 15, 1999, Gonzales filed a petition for a writ of federal 

habeas corpus.
84

  In response to his request, the district court appointed the 

Federal Public Defender’s Office to represent Gonzales.
85

  The Court then 

requested an amended petition from Gonzales listing every constitutional 

error or deprivation entitling him to habeas relief.
86

  Thirteen of the sixty 

                                                 
76

 See Gonzales Brief of Arizona Voice, supra note 75, at 3 (explaining the appeal 

process was the cause of the delay). 
77

 Id. 
78

 Brief of Amicus Curiae, supra note 74, at 3; see also Gonzales, 892 P.2d at 847; 

Brief for Respondent at 4, Ryan v. Gonzales, 133 S. Ct. 696 (2013) (No. 10-930), 2012 

WL 3027353 [hereinafter Gonzales Brief of Respondent] (explaining that the judicial 

bias claim was first raised by Gonzales after his first trial).  Before the second trial, 

Gonzales moved to disqualify Judge Howe.  Gonzales, 892 P.2d at 847.  He claimed the 

trial judge had been biased against him.  Id.  Another judge, Judge Coulter, heard 

Gonzales’ motion and denied it.  Id.  Although Gonzales made the same claim during 

direct appeals, the Supreme Court of Arizona affirmed Judge Coulter’s denial of his 

motion.  Id. at 848. 
79

 Gonzales Brief of Respondent, supra note 78, at 4; see also Gonzales, 892 P.2d at 

852 (explaining that after all the issues were reviewed, no error was found, therefore, the 

court affirmed Gonzales’ conviction and sentence). 
80

 Gonzales Brief for Petitioner, supra note 71, at 4. 
81

 Id. 
82

 Brief of Amicus Curiae, supra note 74, at 3. 
83

 See Gonzales Brief for Petitioner, supra note 71, at 5 (explaining the trial court 

and the Arizona Supreme Court denied relief). 
84

 Gonzales v. Schriro, 617 F. Supp. 2d 849, 852 (D. Ariz. 2008); see also Gonzales 

Brief of Respondent, supra note 78, at 5 (stating Gonzales filed his petition for federal 

habeas corpus the same year his state petition for post-conviction relief was denied). 
85

 Schriro, 617 F. Supp. 2d at 852; Gonzales Brief of Respondent, supra note 78, at 

5.  Gonzales filed a request for appointment of habeas counsel for the District of Arizona 

in November 1999.  Schriro, 617 F. Supp. 2d at 852. 
86

 Schriro, 617 F. Supp. 2d at 852; see also Brief of Amicus Curiae, supra note 74, at 

3 (explaining that once again as part of the sixty claims, Gonzales included the judicial 
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claims were withdrawn from the federal court and filed in state court 

because they had not been exhausted at the state level.
87

  On January 12, 

2006, the District Court of Arizona dismissed some of the claims in the 

amended petition on procedural grounds and set a deadline for Gonzales to 

submit a brief on the merits for the remaining claims.
88

 

During the appeal process, Gonzales’ mental health deteriorated.
89

  

He was unable to understand his legal situation and the consequences of 

the death penalty sentence.
90

  Between 2003 and 2006, Gonzales refused 

twenty-six visits from his habeas counsel and support staff, who were 

trying to discuss the upcoming proceedings.
91

  Furthermore, he claimed to 

be connected with the Department of Corrections through “a telephonic, 

science monitoring device, in which other prisoners, attorneys, police, 

prison officials, civilians etc., are attached to [his] hearing daily.”
92

  

Gonzales also claimed that his imaginations, fantasies, and thoughts were 

being stolen by attorneys, prisoners, police, etc.
93

 

Gonzales’ condition prompted the district court to order an evaluation 

of his mental capacity.
94

  Both the state and Gonzales sought the opinions 

of mental health experts.
95

  Two different expert reports with different 

                                                                                                                         
bias claim).  The petition needed to “set forth in a clear and concise fashion, the legal and 

factual basis for each ground for relief.”  Schriro, 617 F. Supp. 2d at 852.  A 237 page 

amended petition raising sixty claims was filed on July 17, 2000.  Id. 
87

 Schriro, 617 F. Supp. 2d at 852; see also Gonzales Brief of Respondent, supra 

note 78, at 5 (stating the filing of the claims in the state court resulted in a stay of the 

federal proceedings). 
88

 Schriro, 617 F. Supp. 2d at 852; Gonzales Brief for Petitioner, supra note 71, at 7. 

Before the briefing deadline, Gonzales’ counsel moved to stay the action claiming 

Gonzales was no longer capable of assisting and communicating counsel.  Schriro, 617 F. 

Supp. 2d at 852.  Defense counsel’s inability to speak with Gonzales and Gonzales’s 

apparent inability to understand counsel made it impossible for counsel to address 

evidentiary and other issues relevant to the presentation of the issues in front of the Court.  

Gonzales Brief for Petitioner, supra note 71, at 7. 
89

 Gonzales Brief of Respondent, supra note 78, at 5. 
90

 Id. In addition, Gonzales grew suspicious of his appointed counsel.  Id.  Starting in 

2001, Gonzales sent numerous letters to federal and state court.  Id. at 6. In some of the 

letters, he reflected his belief that he was a victim of studies and projects conducted upon 

him without his authorization.  Id. 
91

 Schriro, 617 F. Supp. 2d at 852; see also Gonzales Brief of Respondent, supra 

note 78, at 5 (discussing that during one of the times Gonzales refused counsel and staff, 

he accused them of poisoning his food). 
92

 Gonzales Brief of Respondent, supra note 78, at 6. 
93

 Id. 
94

 Schriro, 617 F. Supp. 2d at 852. 
95

 Id. Dr. Anna Scherzer was selected as the expert for the State.  Id.  On the other 

hand, Dr. Raphael Morris served as the expert for Gonzales.  Id. at 853. 
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conclusions were presented to the Court.
96

  Based on her eight-hour 

interview with Gonzales, the state’s expert, Dr. Anna Scherzer, concluded 

that Gonzales had the capacity to communicate and to understand his legal 

position.
97

  The defendant’s expert, Dr. Raphael Morris, diagnosed 

Gonzales with Schizophrenia, Disorganized Type,
98

 and concluded that 

Gonzales lacked the capacity to rationally communicate with counsel.
99

  

Therefore, Gonzales was unable to engage in a coherent discussion or give 

input about the claims raised on appeal.
100

 

Prior to an evidentiary hearing where the experts’ conclusions were to 

be discussed, the State filed a motion requesting an extended mental health 

assessment of Gonzales to be conducted by the Arizona State Hospital.
101

  

The Court granted the request, and after a ninety-day assessment was 

conducted, Dr. James Seward (“Dr. Seward”) explained in his report that 

he continued to question the truthfulness of Gonzales’ symptoms, and 

suggested that malingering was possible.
102

  Dr. Seward also opined that 

Gonzales suffered from a psychotic disorder, and could not communicate 

rationally for an extended period.
103

  The Court thereafter determined that 

it lacked discretion to grant Gonzales a stay 
104

 and ordered that the 

                                                 
96

 Id. at 852-53; see also Brief of Amicus Curiae, supra note 74, at 4 (explaining 

Gonzales’ expert concluded Gonzales was not competent to understand his legal situation 

or assist counsel and the State’s expert concluded he was competent but faking his 

symptoms). Both experts were psychiatrists.  Schriro, 617 F. Supp. 2d at 852. 
97

 Schriro, 617 F. Supp. 2d at 852; Brief of Amicus Curiae, supra note 74, at 5.  

During the evaluation Gonzales showed normal speech, logical appreciation and 

awareness of his death sentence.  Schriro, 617 F. Supp. 2d at 852.  Dr. Scherzer further 

explained Gonzales mentioned he had chosen to present himself as severely mentally ill.  

Id.  However, she could not exclude the possibility of mental illness and recommended 

Gonzales to be placed under observation with medications to be administered if 

necessary.  Brief of Amicus Curiae, supra note 75, at 5. 
98

 Schriro, 617 F. Supp. 2d at 853; Schizophrenia – Disorganized Type, MEDLINE 

PLUS, http://www.nlm.nih.gov/medlineplus/ency/article/000937.htm (last updated Mar. 7, 

2012) [hereinafter MEDLINE PLUS] (explaining that Schizophrenia, Disorganized Type is 

a type of schizophrenia in which behavior is disturbed and has no purpose); see also 

Types of Schizophrenia, WEBMD, http://www.webmd.com/schizophrenia/guide/ 

schizophrenia-types (last updated May 1, 2013) (explaining that Schizophrenia, 

Disorganized Type, is characterized by speech and behavior that are disorganized or 

difficult to understand, and flattening or inappropriate emotions). 
99

 Schriro, 617 F. Supp. 2d at 853. 
100

 Id.  Dr. Morris recommended anti-psychotic medication.  Id. 
101

 Id. 
102

 Id. 
103

 Id.  Dr. Seward explained Gonzales’ symptoms were genuine after observing his 

improvement when taking anti-psychotic medication.  Id.  Gonzales refused to continue 

taking the medications because of side effects such as back pain and restlessness.  Id. 
104

 Gonzales Brief of Respondent, supra note 78, at 8. 
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proceedings continue although defense counsel was unable to 

communicate with Gonzales.
105

 

As a result of the Court’s ruling, on May 23, 2008, defense counsel 

filed an emergency motion for stay of the district court’s proceedings and 

an emergency motion requesting the Circuit Court to enter an order 

requiring the district court to establish Gonzales’ mental capacity.
106

  The 

Ninth Circuit Court of Appeals rejected the district court’s analysis and 

held that federal courts have discretion to stay habeas proceedings.
107

  

Additionally, the Circuit Court explained that a court may properly 

exercise this discretion when dealing with a mentally incompetent 

defendant who is unable to communicate with counsel.
108

  The Supreme 

Court of the United States granted certiorari.
109

 

 

III. THE CARTER CASE: MENTAL INCAPACITY FROM 

BIRTH TO DEATH 

 

Sean Carter’s (“Carter”) childhood was full of abuse and instability.
110

  

In February 1997, after Carter was thrown out of his parent’s house days 

before turning eighteen, he went to live with his adoptive grandmother, 

Veader Prince (“Prince”).
111

  During the period he was living with Prince, 

                                                 
105

 Id.; see also Brief of Amicus Curiae, supra note 74, at 4 (explaining that the court 

concluded that a finding of incompetence would not give Gonzales the possibility to stay 

the proceedings). 
106

 Gonzales Brief of Respondent, supra note 78, at 8. The motion asked the Court to 

order the District Court to issue a temporary stay of proceedings, hold a hearing, and 

make a finding on the issue of Gonzales’ competency.  Id. at 9. 
107

 Id. at 8.  
108

 Id.  Because the record supported Gonzales’ mental incapacity and the 

communication between him and his counsel was essential for the proceedings, the Court 

explained it was proper to stay the proceedings pending determination of Gonzales’ 

competency.  Id. 
109

 CRIM. L. NEWS, supra note 14, at 1. 
110

 See Brief of Respondent at 2, Ryan v. Gonzales, 133 S. Ct. 696 (2013) (No. 11-

218), 2012 WL 3027158 [hereinafter Carter Brief of Respondent]. Carter’s biological 

mother, his half uncle, and aunt suffered from schizophrenia.  Id.  When he was only two 

years old, Children’s Services found him tied to a couch, malnourished with an enlarged 

stomach.  Id.  He was removed from the care of his biological mother and placed with a 

foster mother.  Id.  At age eight, Carter was placed with a prospective adoptive family but 

then suffered from verbal and physical abuse.  Id.  Once again, when he was ten, Child 

Services removed him and placed him with the Carter family.  Id.  Carter later reported 

he was physically abused by his adoptive father, and his adoptive mother threatened to 

cut off his penis.  Carter Brief of Respondent, supra.  Carter also explained that he was 

sexually abused during his childhood.  Id.  In February 1997, when he was thrown out the 

Carter’s residence, Carter went to live with his adoptive grandmother, Veader Prince.  Id. 
111

 State v. Carter, 734 N.E.2d 345, 347 (Ohio 2000).  Carter stayed with his adoptive 

grandmother until July 1997 when he was incarcerated for theft.  Id. 



Spring, 2015 DEATH ROW: MENTALLY IMPAIRED INMATES 49 

 

Carter was incarcerated for theft.
112

  When Carter was released from jail, 

approximately six months after his eighteenth birthday, he returned to 

Prince’s house and stayed there without Prince’s knowledge until she 

discovered Carter and asked him to leave.
113

  Although Carter left for 

some time, he returned later that day. This resulted in an argument where 

Prince tried to push him out the door, and in response, Carter began to beat 

her.
114

  Carter anally raped Prince and stabbed her with a kitchen knife 

eighteen times.
115

  When interrogated, Carter confessed to murdering 

Prince but denied that he raped her.
116

  The State convicted Carter of 

aggravated murder, aggravated robbery, rape, and criminal trespass.
117

 

Before trial, because Carter claimed he suffered from auditory 

hallucinations, the state conducted a competency hearing.
118

   Dr. Stanley 

                                                 
112

 Id.  
113

 Id.  Prince’s son, Vernon, discovered Carter sleeping in the house but decided to 

leave when he was unable to find his mother.  Id.  Prince arrived home as Vernon was in 

the process of leaving and when questioned about Carter’s presence in the house, Prince 

responded she had no idea Carter was there.  Id. at 348.  Prince and Vernon proceeded to 

talk to Carter.  Id. at 348.  Prince requested Vernon to give him the keys and title to his 

car in order for Carter to leave.  Id. at 348.  Upon receiving the keys, Carter left the house 

and drove around for some time.  Carter, 734 N.E.2d 345 at 349.  Carter returned to 

Prince’s house to find the door locked.  Id.   In order to enter the house, Carter climbed 

through a bedroom window.  Id. at 350. 
114

 Id. at 350.  Carter was hoping to convince Prince to let him stay one week with 

her, because he had nowhere to go.  Id.  During the argument, Prince told him to leave.  

Id. 
115

 Brief of Petitioner at 5, Ryan v. Gonzales, 133 S. Ct. 696 (2013) (No. 11-218), 

2012 WL 1950264   [hereinafter Carter Brief of Petitioner]; Carter, 734 N.E.2d at 350.  

One of the stabs severed the aorta, which became the cause of death.  Id.  A DNA test 

matched the semen obtained from her rectum to Carter.  Carter Brief of Petitioner, supra.  

Carter explained that at some point during the encounter, he took a knife from the kitchen 

and started stabbing her.  Carter, 734 N.E.2d at 350.  He could not provide exact details 

of what happened.  Id.  He remembered hitting Prince’s face and stabbing her neck.  Id.  

According to his testimony, the next event Carter remembered was being in the kitchen 

washing his hands and the knife.  Id.  Carter tried to cover up the evidence as much as 

possible.  Id.  He covered the body with some clothes, moved the couch in Prince’s 

bedroom to cover up the blood, put a chicken in a pot on the stove, left a note saying 

“Took Sean to the hospital,” changed his clothes, took the money she had in her purse 

and one of the cars and left the house.  Id.  On September 15, 1997, a Pennsylvania police 

officer found Carter sleeping in a vehicle parked among some small trees. Id.at 349.  The 

vehicle was traced to Ohio and police officer learned Carter was a suspect for Prince’s 

death, and he was wanted for questioning.  Carter Brief of Petitioner, supra. 
116

 Carter, 734 N.E.2d at 350. 
117

 Id. at 345; see also Brief of Amicus Curiae, supra note 74, at 7 (clarifying that 

Carter was sentenced to death for the aggravated murder conviction and prison time for 

the other counts). 
118

 Carter Brief of Respondent, supra note 110, at 3; see also Carter Brief of 

Petitioner, supra note 115, at 5 (explaining that the court appointed Dr. Stanley Palumbo 
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Palumbo (“Dr. Palumbo”), the court appointed expert, opined that Carter 

was competent to stand trial.
119

  The defense failed to introduce the 

testimony and reports of social worker Albert Linder or psychologist 

Douglass Darnall, which indicated that Carter may have been suffering 

from mental illness.
120

  The only testimony presented in favor of Carter’s 

mental incapacity was that of a sheriff’s deputy, who testified that Carter 

was suicidal and had attempted to kill himself with a shank while he was 

in custody.
121

  Although the trial court found that Carter was competent to 

stand trial, Carter pleaded not guilty by reason of insanity.
122

 

During the second competency hearing, three experts provided their 

independent opinions and analysis of Carter’s competency.
123

  Dr. Stephen 

King (“Dr. King”) diagnosed Carter with a psychotic disorder and testified 

that Carter had thoughts of killing defense counsel, had constant 

hallucinations, and laughed inappropriately.
124

  Because of this, Dr. King 

concluded that Carter was not competent to assist counsel.
125

  Conversely, 

                                                                                                                         
to examine Carter’s competence to stand trial). 

119
 Carter Brief of Respondent, supra note 110, at 3; Carter, 734 N.E.2d at 355.  Dr. 

Palumbo explained that Carter suffered from auditory hallucinations, including hearing 

the voice of the devil.  Carter Brief of Respondent, supra.  Dr. Palumbo also explained it 

seemed Carter did not want to listen to and trust his attorneys but he emphasized this was 

a complete different situation from not being capable to aid counsel.  Carter, 734 N.E.2d 

at 355.  Dr. Palumbo further testified that Carter did not suffer from a gross mental 

disorder that interfered with Carter’s understanding of the proceedings or the ability to 

aid in his defense.  Id.  The competency standard requires the court to find the defendant 

incompetent to stand trial when the defendant is incapable of understanding the nature 

and objective of the proceeding and/or is incapable of assisting in his defense.  Id. 
120

 Carter Brief of Respondent, supra note 110, at 3.  Both Linder and Darnall had 

previously evaluated Carter.  Id.  Linder had concluded that Carter suffered from 

paranoia and auditory and visual hallucinations.  Id.  He also concluded that it was 

possible Carter was suffering from a major psychiatric disorder.  Id.  Similarly, Dr. 

Darnall found that Carter was suffering from a mental disorder.  Id. 
121

 Id. 
122

  Carter, 734 N.E.2d at 355; Carter Brief of Petitioner, supra note 115, at 6. 

Carter’s insanity plea prompted the trial court to again examine his mental competence to 

stand trial.  Carter Brief of Petitioner, supra. 
123

 Carter Brief of Petitioner, supra note 115, at 6; Carter, 734 N.E.2d at 355.  The 

experts were Dr. Stephen King, Dr. Stanley Palumbo, and Dr. Robert Alcorn. Carter 

Brief of Petitioner, supra.  Dr. King was the defense expert and his opinion differed from 

the other two experts.  Id.  Dr. Palumbo, one of the state’s experts did not change his 

previous recommendation.  Carter, 734 N.E.2d at 355.  Furthermore, Dr. Alcorn, also a 

state’s witness, determined Carter was competent.  Id. at 356. 
124

 Carter, 734 N.E.2d at 355; Carter Brief of Respondent, supra note 110, at 4.  Dr. 

King explained Carter showed bizarre behavior during their interview.  Carter, 734 

N.E.2d at 355.  He further explained Carter thoughts kept him from assisting trial 

counsel.  Id. 
125

 Carter, 734 N.E.2d at 355. 
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Dr. Palumbo testified that although Carter showed irritability and anger 

towards his attorney, Carter was competent to assist counsel and stand 

trial.
126

  Additionally, the State’s second expert, Dr. Robert Alcorn, 

concluded Carter was competent to stand trial.
127

 Whether competent or 

not, Carter did not want to go to trial because he disliked the fact that he 

had to be shackled for court proceedings.
128

  Before trial, Carter attempted 

to commit suicide.
129

  Once trial started, Carter manifested his desire to be 

absent from trial and even lunged at the judge when he insisted Carter’s 

presence was necessary.
130

 

During the penalty phase, the defense called two witnesses.
131

  The 

first witness, the social worker who handled Carter’s case with Children’s 

Services when he was younger, testified that she feared Carter was 

“schizoid-prone.”
132

  The second witness, psychologist, Sandra 

                                                 
126

 Id. at 356.  Dr. Palumbo explained that Carter’s reactions against counsel were 

exactly the same as other defendants had experienced toward their attorneys.  Id. 
127

 Id.  Dr. Alcorn testified Carter was not happy with his attorney’s job but 

explained this was a common reaction due to the situation Carter was in.  Id. 
128

 Id.; Carter Brief of Petitioner, supra note 115, at 6; Carter Brief of Respondent, 

supra note 110, at 4. Carter disliked the fact he had to be shackled for court proceedings.  

Carter, 734 N.E.2d at 355. Carter’s disagreements with counsel were also apparent.  Id. 
129

 Carter, 734 N.E.2d at 355. 
130

 Carter Brief of Petitioner, supra note 115, at 6; Carter Brief of Respondent, supra 

note 110, at 4. At trial, during opening statements, Carter asked whether he had to 

proceed with the trial or if he could just plead guilty. Carter Brief of Petitioner, supra. 

When the judge insisted that he needed to remain in court for the rest of the day, Carter 

lunged at the judge and had to be restrained and removed from the courtroom. Carter 

Brief of Respondent, supra. As a result, Carter observed the remainder of trial from a 

separate room where he could monitor the proceeding by closed circuit television. Id. 

Courtroom deputies were instructed to call his attorneys in the event Carter wanted to 

communicate with them.  Id.  Due to Carter’s removal, neither the judge nor Carter’s 

attorneys were able to observe Carter and his mental state during trial.  Id. at 5.  Carter 

remained absent every day thereafter, and each day his counsel communicated to the 

court Carter still did not want to attend trial.  Id. at 7.  During the last day of the guilt 

phase, Carter expressed his desire to return but imposed the condition he needed to be 

unshackled.  Id. at 5.  Because what Carter was requesting was dangerous for his 

attorneys, the court decided that Carter would only return on the condition that his 

attorneys were willing to waive their own protection.  Id. at 5. One of the attorneys 

refused to give the waiver.  Id.  Ultimately, Carter remained absent and was convicted.  

Id. at 5. 
131

 Carter Brief of Respondent, supra note 110, at 5.  One of the witnesses was a 

social worker and the other was a mitigation specialist.  Id. 
132

 Id.; Schizoid Personality Disorder, ENCYCLOPEDIA OF MENTAL DISORDERS, 

http://www.minddisorders.com/Py-Z/Schizoid-personality-disorder.html (last visited Jun. 

3, 2015).  Schizoid personality disorder is characterized by persistent withdrawal from 

social relations and lack of emotional responses.  Id.  A person with this type of disorder 

appears aloof, with no intention to engage in close relationship.  Id. The social worker 

explained she had no personal knowledge of the events because she last had contact with 
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McPherson, concluded that Carter did not understand pain, had no ability 

to understand what other people were thinking, and that he did not care 

because he was always alone.
133

  During closing arguments, the defense 

described Carter as a “piece of machinery that doesn’t feel for other 

people.”
134

  The court sentenced Carter to death by lethal injection.
135

 

Carter raised several issues in his direct appeal to the Ohio Supreme 

Court.
136

  Carter challenged the trial court’s competency finding, claimed 

ineffective assistance of counsel, and questioned the constitutionality of 

the lethal injection.
137

  The Ohio Supreme Court held that the death 

penalty was an appropriate sentence.
138

 

During the state’s habeas proceedings, Carter claimed that his 

attorneys failed to develop a complete record that would show his 

incompetence to stand trial.
139

  The state trial court held that Carter’s 

claims were barred because they were raised on direct appeal.
140

  The 

court of appeals affirmed the trial court’s ruling and rejected Carter’s 

claims on the merits.
141

  The Ohio Supreme Court refused to review the 

case or decisions of the lower courts.
142

 

                                                                                                                         
Carter when he was seven.  Carter Brief of Respondent, supra. 

133
 Carter Brief of Respondent, supra note 110, at 6; Carter Brief of Petitioner, supra 

note 115, at 7.  Dr. McPherson concluded Carter’s IQ was in the normal range, there was 

no substantial incapacity affecting his conduct but he had a genetic potential for 

schizophrenia.  Carter Brief of Petitioner, supra.  She explained Carter’s family history of 

mental illness, childhood emotional problems and familial placement history.  Id. 
134

 Carter Brief of Respondent, supra note 110, at 6. 
135

 Brief of Amicius Curiae, supra note 74, at 7. 
136

 State v. Carter, 734 N.E.2d 345, 350 (Ohio 2000); Carter Brief of Respondent, 

supra note 110, at 6. Fourteen propositions of law were presented to the Ohio Supreme.  

Carter, 734 N.E.2d at 350.  The Court rejected each of the propositions of law and 

affirmed each of the convictions and the death sentence.  Id. 
137

 Carter Brief of Petitioner, supra note 115, at 8.  Carter also objected to the grand 

jury’s indictment, and the jury instructions).  Id. 
138

 Brief of Amicus Curiae, supra note 74, at 7; see also Carter Brief of Petitioner, 

supra note 115, at 8 (explaining that the Ohio Supreme Court also affirmed all of Carter’s 

convictions). 
139

 Brief of Amicus Curiae, supra note 74, at 7; Carter Brief of Petitioner, supra note 

115, at 8; Carter Brief of Respondent, supra note 110, at 7.  Carter further alleged his 

attorneys not only failed to challenge the sufficiency of the indictment, but also failed to 

prepare for the penalty phase of the trial.  Carter Brief of Petitioner, supra.  In order to 

establish the facts relevant to his claims, Carter requested an evidentiary hearing. Carter 

Brief of Respondent, supra. The state trial court refused to provide the hearing.  Id. at 7.  

The trial court rejected Carter’s claims, explaining that the records of the case were 

complete.  Id. 
140

 Carter Brief of Respondent, supra note 110, at 7.  The trial court rejected Carter’s 

claims explaining the record of the case was complete.  Id. 
141

 Carter Brief of Petitioner, supra note 115, at 8; Brief of Amicus Curiae, supra 

note 74, at 8.  The appellate court determined Carter’s inability or unwillingness to aid 
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Attorneys from the Ohio Public Defender’s Office began to represent 

Carter in 2002.
143

  They requested an examination of Carter’s mental 

capacity and a competency hearing.
144

  During the competency hearing, 

Carter presented the opinion of two different experts, psychologist Dr. 

Bob Stinson (“Dr. Stinson”) and neuropsychologist Dr. Michael Gelbort 

(“Dr. Gelbort”).
145

  Dr. Stinson explained that Carter could only provide 

vague answers to questions and that he was unable to communicate 

effectively.
146

  Similarly, Dr. Gelbort opined that Carter’s fragmented and 

distracted thinking prohibited him from responding to questions and 

recalling prior events.
147

  The State’s expert, Dr. Philip Resnick (“Dr. 

Resnick”), agreed with Dr. Stinson’s diagnosis of schizophrenia, but 

                                                                                                                         
his counsel in the defense of his case was well documented in the record.  Brief of 

Amicus Curiae, supra.  The court claimed nothing in Carter’s new petition raised new 

grounds or established any new evidence outside the record that would give the court 

reasons to review the case again.  Id. 
142

 Carter Brief of Respondent, supra note 110, at 7. 
143

 Id.  The Office of the Public Defender tried to reopen the direct appeal in 2003.  

Id.  They claimed ineffective assistance of appellate counsel for insufficient pursuit of the 

claims regarding ineffective assistance of trial counsel, but the Ohio Supreme Court 

denied the motion.  Id.  Carter gave counsel an affidavit stating he wanted them to 

continue with the federal habeas process on his behalf.  Id. at 8.  By the time Carter’s new 

attorneys decided to pursue the federal habeas corpus relief, Carter refused to meet with 

them and cooperate.  Id.  During this time, Carter was placed in a psychiatric 

incarceration facility.  Id. In the federal habeas petition, the attorneys included claims 

such as incompetence to stand trial and ineffective assistance of trial and appellate 

counsel.  Id.  The fact Carter was removed from trial and placed in a separate room 

allowed attorneys to assert a violation of Carter’s right to a fair trial.  Id. 
144

 Carter Brief of Petitioner, supra note 115, at 9; Carter v. Bradshaw, 583 F. 

Supp.2d 872, 873 (N.D. Ohio 2008).  The attorneys filed a Suggestion of Incompetence 

the same date the federal habeas proceeding was initiated.  Bradshaw, 583 F. Supp.2d at 

873. Carter amended his habeas petition three times, in 2003, 2004 and 2005.  Carter 

Brief of Petitioner, supra. He asserted incompetency at trial, ineffective assistance of 

counsel, prosecutorial misconduct, and unconstitutional jury instructions.  Id.  He claimed 

the execution of a mental ill prisoner was a violation of the Eighth Amendment and that 

Ohio’s lethal injection method was unconstitutional.  Id. 
145

 Carter Brief of Respondent, supra note 110, at 8–9; Brief of Amicus Curiae, 

supra note 74, at 8.  Dr. Stinson concluded that Carter suffered from schizophrenia, a 

depressive disorder and a personality disorder.  Brief of Amicus Curiae, supra.  Dr. 

Stinson testified that Carter suffered from hallucinations, distorted thinking, 

unpredictable agitation, and spontaneous laughter.  Carter Brief of Respondent, supra. 
146

 Carter Brief of Respondent, supra note 110, at 9.   Dr. Stinson further explained 

Carter did not understand the nature of the habeas proceeding, and held the false belief he 

could not be executed unless he volunteered.  Id. 
147

 Id.; see also Brief of Amicus Curiae, supra note 74, at 8 (stating that Dr. Gelbort 

explained that while Carter could provide some basic assistance, this would not be very 

beneficial to counsel because Carter’s cognitive capabilities were limited). 
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disputed that Carter held false beliefs about the risk of execution.
148

  

Therefore, Dr. Resnick explained that Carter could sufficiently 

communicate with counsel.
149

 

After the competency hearing, Dr. Stinson submitted an updated report 

explaining that Carter’s condition had deteriorated.
150

  Carter could no 

longer comprehend or respond to communications and engaged in nightly 

screaming and laughing.
151

  Habeas counsel explained that Carter was 

unable to remember his trial, the trial verdict, his attorneys, or even the 

experts who had recently examined him.
152

  The district court concluded 

that it was inappropriate to render a decision in the case, dismissed 

Carter’s habeas petition, and tolled the statute of limitations, allowing 

Carter to re-file after his competency was restored.
153

 

On appeal, the Sixth Circuit amended the district court’s order and 

remanded the case for reconsideration.
154

  The Sixth Circuit issued its 

decision relying on Rees v. Payton, which recognized a statutory right of 

competence in the federal habeas proceeding.
155

  The court concluded that 

the district court did not abuse its discretion when it found Carter 

                                                 
148

 Carter Brief of Respondent, supra note 110, at 9; see also Brief Amici Curiae of 

the American Civil Liberties Union and The National Association of Federal Defenders, 

in Support of Respondents at 3, Ryan v. Gonzales, 133 S. Ct. 696 (2013) (No. 11-218),  

2012 WL 3109425 (stating that the experts for both the State and Carter diagnosed Carter 

as suffering from debilitating schizophrenia, yet the experts disagreed as to how well 

Carter was able to assist counsel in his case); Brief of Amicus Curiae, supra note 74, at 8  

(clarifying that Dr. Resnick concluded Carter understood the nature and punishment of 

his conviction and was capable of assisting counsel). 
149

 Carter Brief of Respondent, supra note 110, at 9. 
150

 Id. 
151

 Id. 
152

 Id. 
153

 Id. at 10; Rohan ex rel. Gates v. Woodford, 334 F.3d 803, 803 (9th Cir. 2003).  

The Court explained that Carter’s recollections about his claims were an essential part of 

his assistance to counsel.  Carter Brief of Respondent, supra.  The district court based its 

conclusion on Rohan ex rel. Gates v. Woodford.  Id.  In the Rohan case, the Ninth Circuit 

decided that the statutory right to counsel in federal post-conviction relief in capital cases 

implies a statutory right to competence for the proceeding.  Rohan, 334 F.3d at 803.  The 

case also held that based on the ineffective assistance claim an incompetent petitioner 

was entitled to stay the proceeding until found competent.  Id. 
154

 Brief of Amicus Curiae, supra note 74, at 10; see also Carter Brief of Petitioner, 

supra note 115, at 12 (explaining that the Sixth Circuit agreed with the district court’s 

ultimate ruling but did not agree with the analysis or the remedy). 
155

 Carter Brief of Petitioner, supra note 115, at 12.  Rees recognized “a statutory 

right to competence” for federal habeas petitioners sentenced to the death penalty.  Id.  

The court explained, “the prisoner must be competent enough to (1) understand the nature 

and consequences of the proceedings against him, and (2) assist properly in his defense.”  

Id. 
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incompetent to assist counsel.
156

  However, the court rejected the district 

court’s remedy, explaining that it was too broad.
157

  According to the 

circuit court, the district court needed to stay the proceedings and monitor 

Carter’s mental condition.
158

  The Sixth Circuit ordered the district court 

to rule on the claims that did not require Carter to assist counsel.
159

  The 

State appealed the decision to the Supreme Court of the United States and 

certiorari was granted.
160

 

 

IV. DEATH PENALTY AND THE APPEAL PROCESS: 

CONCERNS AND ISSUES 

 

Each case, in its unique way, grants the Supreme Court an opportunity 

to decide whether the appeal process of a mentally impaired capital 

defendant can be stayed due to the defendant’s mental incapacity to assist 

counsel.
161

  Does a district court have the authority to grant an indefinite 

postponement of the appeal process if an individual is claiming he cannot 

assist counsel?
162

  If it does not, would it be fair to continue the appeal 

process if neither Gonzales nor Carter is able to communicate with 

counsel?
163

  The States and the defendants have both formulated their own 

answers to these questions.
164

 

As it was previously discussed, Gonzales and Carter were unable to 

communicate with counsel because of their mental incapacity.
165

  As a 

result, both district courts stayed their federal habeas proceedings.
166

  Each 

                                                 
156

 Carter Brief of Respondent, supra note 110, at 10. 
157

 Id.  The court explained that the remedy set by the district court shifted the burden 

to the warden to continuously file petitions seeking to enforce Carter’s sentence.  Id. 
158

 Id. at 11; see also Carter Brief of Petitioner, supra note 115, at 13 (clarifying that 

the Sixth Circuit ruled that habeas proceedings should be stayed until Carter was found to 

be competent to assist counsel). 
159

 Carter Brief of Respondent, supra note 110, at 11; see also Brief of Amicus 

Curiae, supra note 74, at 10 (explaining that a “next friend” was to be appointed to 

litigate those claims where Carter’s assistance was irrelevant). 
160

 Carter Brief of Petitioner, supra note 115, at 13. 
161

 See Gonzales Brief for Petitioner, supra note 71, at I (reflecting this issue in front 

of the Supreme Court); see also Carter Brief of Petitioner, supra note 115, at I 

(discussing this question to the Supreme Court). 
162

 See Gonzales Brief of Respondent, supra note 78, at 10–13; see also Carter Brief 

of Respondent, supra note 110, at 12–15. 
163

 See Gonzales Brief of Respondent, supra note 78, at 10–13; Carter Brief of 

Respondent, supra note 110, at 12–15. 
164

 See Gonzales Brief of Respondent, supra note 78, at 10–13; Gonzales Brief for 

Petitioner, supra note 71, at 8–9; Carter Brief of Respondent, supra note 110, at 12–15; 

Carter Brief of Petitioner, supra note 115, at 14–15. 
165

 See supra discussion Parts III and IV. 
166

 Id. 
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side, the government and the defendants, took varying positions on 

whether the district courts have discretion to stay habeas proceedings due 

to a defendant’s incapacity to communicate with counsel. 
167

  In order to 

evaluate the district courts’ discretion, it is imperative to first determine 

whether a defendant is entitled to a right of competency in a death penalty 

habeas proceeding. 

According to the State in both cases, there is no existing right of 

competency.
168

  The State in Tibbals v. Carter
169

 claimed the Sixth Circuit 

erred in its interpretation of Rees v. Peyton
170

 and 18 U.S.C. § 4241 when 

it granted the right of competency to Carter.
171

 Similarly, the State in Ryan 

v. Gonzales
172

 alleged that the Ninth Circuit erred in its interpretation of 

18 U.S.C. § 3599(a) (2) when it determined Gonzales had the right to be 

competent during the appeal process.
173

 On the other hand, Carter claimed 

the Sixth Circuit did not err because section 4241 grants him the right to 

be competent during the appeal process and Rees confirmed the right.
174

  

Gonzales claimed the district court correctly stayed the proceedings 

because communication with counsel was impossible.
175

 

                                                 
167

 See Gonzales Brief for Petitioner, supra note 71, at 8 (stating that staying a 

federal habeas corpus proceeding based on the incompetency of an offender to 

communicate with counsel contravenes the State’s interest in the finality of the 

conviction); Gonzales Brief of Respondent, supra note 78, at 11 (alleging the stay is 

proper if communication between the capital habeas petitioner and his counsel is 

impossible due to the petitioner’s incompetence); Carter Brief of Petitioner, supra note 

115, at 14 (claiming that any competency related stay of the habeas proceeding would be 

an abuse of the district court’s discretion); Carter Brief of Respondent, supra note 110, at 

12–13 (claiming courts have an inherent discretion to grant stays and that no individual 

should lose his chance to have a proper defense because of his mental illness). 
168

 See Carter Brief of Petitioner, supra note 115, at 15-16 (claiming the Sixth Circuit 

Court of Appeals erred when it found a habeas petitioner to be competent in order to 

understand the nature and consequences of the proceedings and to properly assist 

counsel); Gonzales Brief for Petitioner, supra note 71, at 9 (explaining the Ninth Circuit 

Court of Appeals incorrectly interpreted Title 18 of United States Code § 3599 (a)(2) 

when it concluded it created the right to competently assist counsel). 
169

 See generally Carter Brief of Petitioner, supra note 115, at 14 (alleging the 

provision, 18 U.S.C § 424, utilized by the Sixth Circuit when concluding the right of 

competency existed is “far off base” and Rees does not confer a right of competency). 
170

 See generally Rees v. Payton, 384 U.S. 312, 314 (1966) (remanding the case to 

the district court in order for it to determine the mental capacity of Rees while retaining 

jurisdiction over the case). 
171

 Carter Brief of Petitioner, supra note 115, at 14; see also Carter v. Bradshaw, 644 

F.3d 329 (6th Cir. 2011) (explaining that according to § 4241(d) a court may hospitalize 

incompetent defendants until they are competent to proceed with the proceedings). 
172

 See Carter Brief of Respondent, supra note 110, at 15. 
173

 Id. 
174

 See Carter Brief of Respondent, supra note 110, at 15. 
175

 Gonzales Brief of Respondent, supra note 78, at 11. 
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Section 3599(a) (2) gives a defendant seeking to vacate or set aside a 

death sentence the right to obtain adequate representation.
176

  Moreover, it 

has been established that a habeas petitioner’s right to qualified legal 

counsel includes the right of counsel to properly present habeas claims.
177

  

Inadequate communication with counsel would jeopardize the right to 

have qualified legal counsel.
178

 

According to 18 U.S.C. § 4241, any time after prosecution has been 

initiated and prior to the completion of a sentence, a defendant may file a 

motion for a hearing to determine competency.
179

  Furthermore, the 

section explains that if the court determines the defendant is mentally 

impaired and is unable to understand the nature and consequences of the 

proceedings, or is unable to assist counsel, the Attorney General should 

hold the defendant for treatment until the defendant’s mental condition 

improves or a new determination about his competency is made.
180

  In 

Rees, the Supreme Court of the United States upheld the validity of 

section 4241 when it stayed Rees’ habeas procedure until the lower court 

could reach a decision on the defendant’s competency.
181

  Thus, the 

question remains whether the Supreme Court’s decision to stay Rees’ 

proceedings in order to determine his mental state is an indication that all 

defendants have a right of competency during the appeal process. 

The discretion of a federal court to stay proceedings against a 

defendant is permitted by 28 U.S.C. § 2251.
182

  The question of this 

discretion has been an issue in several cases and has been discussed by the 

Supreme Court on several occasions.
183

  In McFarland v. Scott,
184

 the 

Supreme Court held that district courts have jurisdiction to stay the 

                                                 
176

 18 U.S.C. § 3599 (2008). 
177

 Gonzales Brief of Respondent, supra note 78, at 10; see also McFarland v. Scott, 

512 U.S. 850, 858 (1994) (explaining the right to counsel includes a right for the counsel 

to meaningfully research and present the habeas claims). 
178

 See Gonzales Brief of Respondent, supra note 78, at 11. 
179

 See 18 U.S.C. § 4241(a) (2006). 
180

 18 U.S.C. § 4241 (d). 
181

 Rees, 384 U.S. at 314; see also Rohan ex rel. Gates, 334 F.3d at 807 (declaring 

the right of competency was established at common law when it prohibited the trial and 

executions of incompetents). 
182

 See 28 U.S.C. § 2251 (a)(1) (2006) (explaining that a habeas proceeding judge 

may grant a stay based on any matter before the judge during the habeas proceeding). 
183

 See, e.g., Clinton v. Jones, 520 U.S. 681, 706 (1997) (stating the district courts 

have the authority to stay grants when exercising their discretion properly); Landis v. 

North Amer. Co., 299 U.S. 248, 254 (1936) (explaining district courts ordinarily have the 

authority to grant stays). 
184

 See McFarland, 512 U.S. at 859 (holding that when the right to legal 

representation for capital defendants in federal habeas proceedings is jeopardized, the 

district court has sufficient reason to stay the proceeding). 
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execution of a capital defendant while the defendant pursues the right to 

appointment of counsel.
185

  Similarly, the Supreme Court gave district 

courts discretion to stay a mixed habeas petition in order to allow the 

capital defendant to present his unexhausted claims to the state court.
186

  

In Gonzales and Carter, the Supreme Court was faced with the question of 

whether district courts have discretion to grant a stay because of the 

inability to communicate with counsel because of incapacity.
187

 

Although Gonzales filed his first petition for a writ of habeas corpus in 

November 1999, the merits of the petition have yet to be decided.
188

  In 

the same manner, an indefinite stay was issued in Carter, and the State of 

Ohio has spent ten years trying to carry out his sentence.
189

  These 

decisions have prompted the state in both cases to request writs of 

certiorari from the Supreme Court.
190

  Because of the different opinions, 

interpretations, and discrepancies regarding the grant of the indefinite 

stays, the Supreme Court should define the scope of the indefinite stays 

and determine whether they are proper in light of the rights of both the 

states and the defendants. 

Gonzales and Carter both argued to the Supreme Court that an 

indefinite stay is proper because it is not fair to continue the appellate 

process while defendants are unable to communicate with counsel.
191

  It 

has been established that sometimes a petitioner’s interest in achieving 

federal review of his claims outweighs the presumption that a federal 

petition should be finalized in a speedy manner.
192

  On the other hand, the 

interest of the states should also be considered.
193

  The purpose of AEDPA 

is to “reduce delays in the execution of state and federal criminal 

                                                 
185

 Id. 
186

 Rhines v. Weber, 544 U.S. 269, 269 (2005). 
187

 See Gonzales Brief for Petitioner, supra note 71, at i; Carter Brief of Petitioner, 

supra note 115, at 5. 
188

 Gonzales Brief for Petitioner, supra note 71, at 2.  For the last five years, the State 

of Arizona has tried to carry the sentence and has been litigating Gonzales’ 

incompetency.  Id.  The district court indefinitely stayed the proceedings.  Id. 
189

 Carter Brief of Petitioner, supra note 115, at 3.  No federal court has examined 

the merits of Carter’s habeas claims since he filed the habeas petition.  Id. 
190

 See Gonzales Brief for Petitioner, supra note 71, at 3; Carter Brief of Petitioner, 

supra note 115, at 13.  The state in Gonzales claims the indefinite stay imposed by the 

Ninth Circuit is prejudicial to the State of Arizona.  Gonzales Brief for Petitioner, supra.  

Similarly, in Tibbals the state claimed the indefinite stay goes against the AEDPA 

purpose to reduce delays in the executions of state and federal death sentences. Carter 

Brief of Petitioner, supra. 
191

 Gonzales Brief of Respondent, supra note 78, at 20. 
192

 Rhines, 544 U.S. at 278. 
193

 See generally, Carter Brief of Petitioner, supra note 115, at 21 (explaining the 

purpose of AEDPA is to reduce delays in states cases, especially capital cases). 
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sentences, particularly in capital cases.”
194

  The reinstatement of the death 

penalty in 1976 increased the procedural regulations of capital cases.
195

  

As a result, the costs of pre-trial, trial, appeals, and incarceration has 

increased.
196

  Indefinitely prolonging executions will increase both the 

costs to the state, and the number of federal habeas proceedings. 

 

V. ORAL ARGUMENTS: THE ROAD TO A DECISION 

 

The Gonzales and the Carter cases were scheduled for oral arguments 

on October 9, 2012.
197

  Alexandra T. Schimmer (“Mrs. Schimmer”), 

counsel for the State of Ohio, and Scott Michelman (“Mr. Michelman”), 

counsel for Carter, appeared before the Supreme Court first.
198

  Thomas C. 

Horne (“Mr. Horne”), counsel for the State of Arizona, Ann O’Connell 

(“Mrs. O’Connell”), Assistant to the Solicitor General as amicus curiae 

supporting both Carter and Gonzales, and Leticia Marquez (“Mrs. 

Marquez”), representing Gonzales, presented their arguments to the 

Supreme Court thereafter.
199

 

 

A. The Tibbals v. Carter Oral Argument 

 

Mrs. Schimmer presented the argument on behalf of the State of Ohio 

and declared that the Sixth Circuit’s decision to stay Carter’s habeas 

proceedings was wrong because an indefinite stay of habeas proceedings 

                                                 
194

 Rhines, 544 U.S. at 276 (citing Woodford v. Garceau, 538 U.S. 202, 206 (2003)). 
195

 Adam M. Gershowitz, Pay Now, Execute Later: Why Counties Should Be 

Required To Post A Bond To Seek The Death Penalty, 41 U. RICH. L. REV. 861, 861 

(2007). 
196

 See also S.V., The High Price of Killing Killers, DEATH PENALTY INFORMATION 

CENTER (Jan. 4, 2000), http://www.deathpenaltyinfo.org/node/2289 (explaining the State 

of Florida spends $51 million a year to enforce the death penalty); see generally, Cost of 

the Death Penalty: Financial Facts About the Death Penalty, DEATH PENALTY 

INFORMATION CENTER http://www.deathpenaltyinfo.org/costs-death-penalty 

#financialfacts, (last visited Jun. 3, 2015) [hereinafter DEATH PENALTY INFORMATION 

CENTER]. (The cost of the death penalty in California has totaled over $4 billion since 

1978.  DEATH PENALTY INFORMATION CENTER, supra.  If the Governor of California 

would commute the sentences of those offenders currently in death row, the state would 

save $170 million per year.  Id.  At the same time, there is an additional $90,000 cost of 

confinement per inmate on death row compared to the maximum-security prisons where 

those sentenced to life without possibility of parole serve their sentences.  Id. 
197

 ARGUMENT CALENDAR, supra note 16. 
198

 See Carter Oral Argument Transcript at 1, Ryan v. Gonzales, 133 S. Ct. 696 

(2013) (No. 11-218), 2012 WL 4793856 [hereinafter Carter Oral Argument Transcript]. 
199

 See Gonzales Oral Argument Transcript at 1, Ryan v. Gonzales, 133 S. Ct. 696 

(2013) (No. 10-930), 2012 WL 4793855 [hereinafter Gonzales Oral Argument 

Transcript]. 
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is “fundamentally incompatible with the timeliness concerns underlying 

AEDPA.”
200

  The State of Ohio recognized that limited stays could be 

appropriate in certain circumstances, but argued this was not the case 

because Carter’s claims were record-based.
201

  According to the State, 

limited stays would only be appropriate when the disclosure of evidence 

or the prisoner’s ability to communicate with his counsel would be 

necessary for the claim presented.
202

  Moreover, no matter the 

circumstances, indefinite stays are never appropriate.
203

  Accordingly, the 

State requested the Court to implement a “bright boundary line.”
204

 

Such a request caused the Supreme Court to be concerned about the 

State’s proposition.
205

  In the Court’s view, the State of Ohio was 

requesting that there be no stays of any length to determine competency.
206

  

The State clarified that an indefinite stay is “a stay that is imposed until 

the prisoner is restored to competence.”
207

  If restoring competence is 

feasible, the Court was concerned about the point in time the stay would 

become indefinite.  In addition, the Court wondered if it was possible to 

extend the time granted for treatment every time the recovery of 

                                                 
200

 Carter Oral Argument Transcript, supra note 198, at 3. 
201

 Id.  Record-based claims, according to Mrs. Schimmer, could be resolved by 

counsel without the assistance of his client. Id. 
202

 Id. at 4.  Justice Kagan asked for a circumstance where a stay of the proceedings 

would be proper. Id.  Ms. Schimmer explained those circumstances when a limited stay 

would be proper would only be applicable in a case where the AEDPA does not restrict 

the federal review of the state record. Id.  In this case, she opined that Carter’s assistance 

would not be necessary. Id.  As a result, a limited stay would not be proper. Id.  

Furthermore, Ms. Schimmer explained all of Carter’s claims are record-based and 

decided on the merits in the state proceedings. Id. 
203

 Id.  Justice Kennedy was concerned that an indefinite stay is never appropriate. 

Id. at 4.  Mrs. Schimmer explained an indefinite stay would frustrate the AEDPA’s 

timeliness concerns. Id. at 5.  Consequently, district courts should only have the power to 

grant limited stays. Id.  Furthermore, it is the petitioner’s opinion that it would not be 

proper to allow a prisoner to essentially win the case by postponing or suspending his 

death sentence, the punishment afforded by the law. Id. 
204

 Id.  According to Justice Kagan, the facts of this case would not allow the 

Supreme Court to determine the question of how much of a stay is proper. Id.  

Consequently, Mrs. Schimmer explained that drawing a boundary line would be proper. 

Id. To the State, a “bright boundary line” would be for the Supreme Court to rule that 

indefinite stays are never permitted, but limited stays would be fine for claims that are not 

record-based. Id. at 6. 
205

 Carter Oral Argument Transcript, supra note 198, at 8. Justice Sotomayor 

expressed her concern about the proposition made by the State of Ohio. Id. 
206

 Id. 
207

 Id. at 6.  According to the State, if a doctor says competence can be restored, the 

State agreed they have to try, but “it cannot come at all costs.” Id. at 10. At the end, it is 

in the State of Ohio’s interest to have a competent prisoner in a habeas case. Id. at 11. 
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competency was unsuccessful.
208

  One year is presumed to be sufficient to 

restore the competence of a prisoner.
209

  Most prisoners regain 

competence within a period of six to nine months.
210

  Once the prisoner is 

given a reasonable time to regain competence, the State argued, the 

proceedings have to continue in order to meet the finality concerns of the 

AEDPA.
211

  Further, if within a reasonable time the prisoner does not 

regain competence, it is fair to conclude there is no longer a reasonable 

probability he will recover.
212

  Therefore, a stay is no longer required.
213

 

The respondent started by asking the Court to take into consideration 

the important principle that “no individual should lose potentially 

meritorious claims because of mental illness.”
214

  Concerned with the 

State’s contention that a defendant could always come back and present 

new evidence, Carter argued this is not always the case.
215

  Once a claim is 

adjudicated without the defendant’s assistance, and he loses, a defendant 

who regains competence cannot come before the court asking to be heard 

on the same claim.
216

  The Court explained that once a claim has been 

adjudicated, to be able to come back with new evidence, a defendant must 

show there is new law or new facts in regard to the claim.
217

  The new 

facts must accompany a showing of actual innocence.
218

  In other words, 

the defendant must show that no reasonable fact finder would have found 

                                                 
208

 Id. at 12. Justice Roberts wondered if it would be appropriate to grant six months 

for the defendant’s competence to be restored and extend the time if treatment was 

unsuccessful. Id. 
209

 Id.; Brief for American Psychiatric Association and American Academy of 

Psychiatry and the Law as Amici Curiae in Support of Respondents at 19–21, Ryan v. 

Gonzales, 133 S. Ct. 696 (2013) (No. 10-930) (No. 11-218), 2012 WL 3090948 

[hereinafter Brief of Psychiatric Association].  Mrs. Schimmer explained the one year of 

time is supported by the American Psychiatric Association and Carter’s own amici.  

Carter Oral Argument Transcript, supra note 198, at 12.  According to the American 

Psychiatric Association, most incompetent defendants recover competence within a 

“finite period of time.”  Brief of Psychiatric Association, supra at 20.  For example, in the 

State of Florida during the years of 2002 to 2004, 78.5% percent of defendants recovered 

their competence within 180 days and 87.3% within 270 days. Id. at 20 n. 30.  In 

Michigan from 2002 to 2005, defendants stayed in a hospital to have their competence 

restored an average of 134 days and a median of 100 days. Id. 
210

 Carter Oral Argument Transcript, supra note 198, at 13. 
211

 Id. at 14. 
212

 Id. 
213

 Id. at 15.  At this point, the State’s interest in the continuation of the proceedings 

weighs more. Id.  Therefore, the proceedings must continue. Id. 
214

 Id. at 16. 
215

 Id. 
216

 Id. at 17.  Section 2244(b) creates a bar on second or successive petitions. Id. 
217

 Id. at 19. 
218

 Carter Oral Argument Transcript, supra note 198, at 19. 
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him guilty.
219

  Instead of this burden, Carter argued, district courts should 

determine whether the record suggests a claim is potentially meritorious 

and whether the petitioner is genuinely incompetent.
220

 

The Supreme Court expressed concerns regarding the standard to be 

used to determine competence.
221

  Although mental health experts will be 

involved in the competency decision, the Court was concerned about the 

limits on the inherent authority district courts have regarding the length of 

stays. 
222

  As Carter explained, most defendants would not be able to 

establish incompetency.
223

  The Court viewed the question as an issue of 

whether the stay could simply go on and on.
224

  Carter admitted he agreed 

with the State that in most cases competency issues are resolved within a 

matter of months.
225

  His case, on the other hand, is different because six 

months, nine months, or one year, would not be long enough due to his 

severe incapacity and the number of meritorious claims that required his 

assistance.
226

 

 

B. The Ryan v. Gonzales Oral Argument 

 

The State of Arizona reminded the Supreme Court that Congress’ 

objective when it passed the AEDPA was “that the death penalty process 

needs to be speeded up, and habeas should not result in undue delays.”
227

  

In addition, the State of Arizona agreed with the State of Ohio’s 

proposition that competency can be restored within six to nine months.
228

  

As a result, the State requested the Court to set a standard of no more than 

                                                 
219

 Id. at 20. 
220

 Id. at 22.  In order for the standard not to be a loose one, it must include the two 

considerations.  Chief Justice Roberts explained that considering only whether the claim 

is merely suggested by the record is a pretty loose standard that entitled the defendant to a 

stay.  Id. at 21. 
221

 See id. at 25–26 (showing the concern of Justice Kennedy, Justice Scalia and 

Justice Ginsburg about the standard to prove incompetence). 
222

 Id. at 30. Chief Justice Roberts expressed his concern about the limits on the 

district court’s power. Id. Justice Scalia elucidated the point that mental health experts do 

not always agree. Id. at 27. 
223

 Id.  A defendant would have to prove to mental experts he is really incompetent. 

Id. 
224

 Carter Oral Argument Transcript, supra note 198, at 30. 
225

 Id. 
226

 Id. at 31. Justice Ginsburg stated Carter’s situation was different because he had 

never been competent. Id.  Consequently, he was not competent to stand trial and his 

mental condition never improved. Id. 
227

 Gonzales Oral Argument Transcript, supra note 199, at 3.  Mr. Horne also 

explained that the Rees case was pre-AEDPA. Id.  In addition, Rees is not applicable to 

the issues presented by the Gonzales case. Id. 
228

 Id. 
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one year for a stay.
229

  There needs to be a balance between the purpose of 

“finality, comity, federalism, and reduction of delays in death sentences 

cases” and the defendant’s need to be competent.
230

 

The State of Arizona argued that there should not be grants of stays for 

record-based claims and, where a stay is appropriate, one year should be 

the maximum time allotted for a defendant to regain competency 

regardless of whether subsequent stays are granted.
231

  The allotted time 

should begin to run when treatment starts.
232

  Once the time has been 

exhausted, the proceedings should continue whether the defendant is 

competent or not.
233

  Even when there is evidence or testimony of a mental 

health expert showing there is a ninety percent chance the defendant will 

recover competency within a month after the allotted time, no other stay 

should be granted.
234

  The State explained that if one additional stay is 

granted after the maximum allotted time has expired then there is no way 

to stop courts from granting several subsequent stays.
235

 

Supporting the petitioners in both cases, Mrs. O’Connell declared that 

the United States agreed with Arizona and Ohio as to their propositions.
236

  

Attempting to persuade the Supreme Court on how a limited stay would 

work, Mrs. O’Connell explained incompetent defendants should be given 

a period of time in order to be treated. 
237

  If the defendant cannot regain 

competency at the end of the allotted time, then the court may grant an 

additional reasonable extension of time as long as doctors substantiate the 

probability of recuperation.
238

  Nevertheless, it is imperative to keep in 

                                                 
229

 Id. Mr. Horne elucidated that the one-year standard would give some guidance to 

the district courts. Id. 
230

 Id. at 5.  Because the Court has determined no stay can be indefinite, Mr. Horne 

asked the court to form a guideline and declared the way to balance both interests. Id. 
231

 Id. 
232

 Id. at 8.  The American Psychiatric Association serves as basis for the 

proposition. Id.  Their brief indicates that six to nine months is the time within which 

ninety percent of the cases of incompetent defendants are cured. Id. Treatment usually 

begins after some type of hearing or after the case has been stayed.  Id. at 8-9. 
233

 Gonzales Oral Argument Transcript, supra note 199, at 11. 
234

 Id. 
235

 Id. 
236

 Id. at 14.  Mrs. O’Connell explained to the Court that she agreed with the 

guidelines proposed by the petitioners declaring when a stay should or should not be 

granted. Id. 
237

 Id.  During treatment, an assessment of the probability that the defendant could 

regain competency is made. Id. 
238

 Id.  The phrase a “reasonable extension of time” made Justice Scalia wonder if 

this framework would work in the case of stays. Id.  For him, the definition of a 

“reasonable extension” is imperative in the stay context. Id. at 16.  Mrs. O’Connell 

explained that the extension is up to the district courts to determine. Id.  After all, they 

have discretion and they need to keep in mind that one year would be the maximum time 
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mind that there will be an outer limit of one year to grant the stay.
239

  A 

district court cannot grant several stays that would amount to a period of 

more than one year.
240

  District courts should not grant stays at all in 

matters concerning record-based claims.
241

 

Gonzales was asked to provide an example of a case limited to the 

record where a stay would be appropriate and communication with the 

client would be necessary for fair and full adjudication.
242

  A good 

example, according to Gonzales, would be claims arising from the 

sentencing phase.
243

  The Court was concerned that incompetent clients 

would be unable to make the decision of whether to pursue sentencing 

claims.
244

  Gonzales clarified that a stay would not be proper in every 

single case but explained it is the attorney’s duty to communicate with the 

client, therefore having a competent client is clearly important.
245

 

Gonzales also argued that one year, in certain situations, may not be 

enough.  As a result, district courts needed to have discretion to explore 

other options if the defendant was not competent after the one-year period. 

Based on the Gonzales case, where it took his attorney six years to bring 

the competency claim and Gonzales refused treatment, the Court 

expressed its concern about the finality of  a stay if an incompetent 

defendant who is receiving treatment, once he is about to recuperate, 

demands treatment to stop because it makes him sick.
246

  The facts of this 

case did not allow the Supreme Court to test the one-year standard 

proposed by Ohio and Arizona. 

 

VI. FINAL DECISION: RIGHT OF COMPETENCY OR 

NOT? 

 

Although both the Sixth and the Ninth Circuits concluded there was a 

right of competency for death row inmates pursuing federal habeas, the 

                                                                                                                         
allotted for the stay. Id. 

239
 Gonzales Oral Argument Transcript, supra note 199, at 16. 

240
 See id. at 18 (explaining that setting a standard saying no stays of more than one 

year will be of guidance for the district courts). 
241

 Id. at 19.  On record-based cases, it would be an abuse of discretion for district 

courts to grant stays. Id.  AEDPA does not allow stays without justification. Id.  In 

record-based cases, there is no role for a defendant to play. Id. at 19-20. 
242

 Id. at 25–26.  Justice Kagan declared that although she has been thinking about 

one example, she has to confess she has not been successful. Id. 
243

 Id. at 26.  Sentencing claims are usually not pursued by petitioners of habeas 

proceedings. Id.  These claims are strictly on the record. Id.  Deciding whether to make 

these claims is an “all-encompassing” decision that a client needs to make. Id. 
244

 Id. at 26–27. 
245

 Gonzales Oral Argument Transcript, supra note 199, at 26–27. 
246

 Id. 
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reasoning for the conclusions differed.
247

  While the Sixth Circuit, in the 

Carter case, determined 18 U.S.C. § 4241 gave district courts discretion to 

stay the proceedings due to incompetence, the Ninth Circuit concluded the 

discretion was granted by 18 U.S.C. § 3599.
248

  The Supreme Court 

concluded: “neither 18 U.S.C. § 3599 nor 18 U.S.C. § 4241 provides such 

a right.”
249

  The Court reversed the judgment in Gonzales and remanded 

the Carter case for proceedings consistent with the holding. 
250

 

The Supreme Court began with an analysis of section 3599.
251

  Section 

3599 only guarantees the right to federally funded counsel for a federal 

habeas petitioner on death row.
252

  Once an attorney is appointed, unless 

the attorney or the defendant requests otherwise, the attorney must 

represent the defendant throughout every subsequent stage of available 

judicial proceedings.
253

  The Supreme Court clarified that section 3599 

does not “direct district courts to stay proceedings when habeas petitioners 

                                                 
247 

Ryan, 133 S. Ct. at 702; see also Carter, 644 F.3d at 337 (holding that the habeas 

proceedings should be stayed until Carter is rendered competent according to section 

4241); In re Gonzales, 623 F.3d at 1246 (explaining that because Gonzales had raised at 

least one claim that could benefit from communication with counsel, he was eligible for a 

stay of his habeas proceedings). The Sixth Circuit based its conclusion on the 

interpretation of section 4241, while the Ninth Circuit followed section 3599. Ryan, 133 

S. Ct. at 702. 
248 

Ryan, 133 S. Ct. at 702; see also Gonzales Brief of Respondent, supra note 78, at 

15 (claiming the district courts have discretion to stay habeas proceeding in situations of 

incompetency as it is confirmed by section 3599); see also Carter, 644 F.3d at 337 

(explaining that staying the proceedings according to section 4241(d) would enable all 

parties to remain actively involved in the litigation and the court to monitor Carter’s 

condition). 
249 

Ryan, 133 S. Ct. at 700. 
250 

Id. at 709–710. 
251

 See id. at 702 (describing § 3599’s purpose and applicability). 
252

 Id.; 18 U.S.C. § 3599 (2008). In an action where a criminal defendant is charged 

with a crime punishable by death, if the defendant is unable to obtain adequate 

representation, experts, investigation, and other services because it is financially 

impossible, the court shall appoint the attorneys and furnish those services necessary. § 

3599. According to § 3599(b), those attorneys who are appointed are required to have 

experience in death penalty litigation. § 3599(b).  Depending on the stage they are 

appointed to represent the death row defendant, the attorneys must be admitted to practice 

in the court where prosecution is to be tried or in the appellate court for no less than five 

years. § 3599(b)–(c).  In addition, the attorneys must have no less than three years’ 

experience in the trial of felony prosecution or handling of felony appeals in the court. 

§3599(b)–(c). 
253

 Ryan, 133 S. Ct. at 702; see also 18 U.S.C. § 3599(d) (2008) (explaining that 

subsequent stages may include trial, sentencing, motions for new trial, pretrial 

proceedings, appeals, applications for writ of certiorari to the Supreme Court of the 

United States, all post-conviction processes, including applications for stays of execution, 

motions, competency proceedings and clemency petitions and proceedings). 
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are found incompetent.”
254

  In fact, the only portion of the section that 

references competency is §3599(e), which simply explains that appointed 

attorneys shall represent the defendant in competency proceedings.
255

  The 

Court, therefore, concluded that it is doubtful that Congress would have 

authorized an attorney to represent a death row defendant in post-

conviction competency proceedings only if the defendant was 

competent.
256 

 

The Supreme Court explained that implying the right to counsel 

affords the criminal defendant a right to competency does not follow the 

constitutional precedent of the United States.
257

  Although there is a 

connection between the right to counsel and the right to be competent in 

order to assist counsel, there is no derivation of the right to competence 

from the right to counsel.
258

  The Supreme Court refused to infer that 

Congress deviated from precedent to include a right of competence within 

the right to counsel in federal proceedings.
259

 

The reliance of the Ninth Circuit on the Rohan Ex Rel. Gates v. 

Woodford case prompted the Supreme Court to analyze the case and its 

reasoning.
260

  In Rohan, a habeas petitioner claimed a right of competency 

based on the Due Process Clause and on 21 U.S.C. § 848(q)(4)(B), which 

granted appointment of counsel to a defendant having financial problems 

during post-conviction proceedings.
261

  The Ninth Circuit concluded the 

                                                 
254

 Ryan, 133 S. Ct. at 702. 
255

 Id.; see also 18 U.S.C. § 3599(e) (2008) (declaring: “shall also represent the 

defendant in such competency proceedings and proceedings for executive or other 

clemency as may be available to the defendant”). 
256

 Ryan, 133 S. Ct. at 702 n. 3. 
257

 See id. at 703 (explaining that if the right to counsel would carry an implied right 

to competence at trial, such a right would flow from the Sixth Amendment. On the other 

hand, it has been repeatedly recognized that the criminal trial of an incompetent 

defendant violates due process and not the Sixth Amendment). 
258

 Id. 
259

 Id.  The assumption is that when Congress enacts a statute, it is aware and 

following judicial precedent. Id. 
260

 Rohan ex rel. Gates, 334 F.3d at 803; see also Ryan, 133 S. Ct. at 702 (declaring 

the Court briefly addresses the Rohan case because it was the controlling precedent of the 

Ninth Circuit).  The Ninth Circuit held that the statutory right to counsel in federal post-

conviction relief proceedings implied a right of competence. Rohan, 334 F.3d at 803.  In 

addition, a petitioner is entitled to a stay until found incompetent. Id. 
261

 Ryan, 133 S. Ct. at 703; 21 U.S.C. § 848(q)(4)(B) (1996-2006); see also 21 U.S.C 

§ 848 (2006) (explaining part of (q)(4)(B) was repealed in 2006, and therefore, is not 

applicable anymore).  Section 848(q)(4)(B) declared that in any post-conviction 

proceeding where a defendant is seeking to set aside a death sentence and is having 

financial problems, he is entitled to the appointment of one or more attorneys. 21 U.S.C. 

§ 848(q)(4)(B) (repealed 2006). 
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Due Process claim represented substantial constitutional questions.
262

  The 

Supreme Court found the conclusion “puzzling in light of the Ninth 

Circuit’s acknowledgment that there is ‘no constitutional right to counsel 

on habeas,’ and that ‘there is no due process right to collateral review at 

all.’”
263

  The Supreme Court, therefore, found there were no constitutional 

or substantial concerns.
264

 

Moreover, the reliance on § 848(q)(4)(B) was also incorrect.
265

  

Following the holding in Calderon v. United States Dist. Court for Central 

Dist. of Cal.,
266

 the Ninth Circuit determined that as long as a petitioner’s 

statutory right depended on his ability to communicate with counsel, 

making him pursue relief in his condition “is no less an infringement than 

dismissing his late petition.”
267

  The Supreme Court refused to accept the 

Ninth Circuit’s assertion because the “backward-looking,” “record-based” 

nature of the federal habeas proceeding allows counsel to provide effective 

representation to a petitioner regardless of whether he is competent or 

not.
268

  Consequently, by studying only the record of the state court 

proceedings, attorneys are capable of identifying legal errors and forming 

relevant arguments without the assistance of their clients.
269

 

The Court also found that § 4241 is “simply inapplicable to federal 

habeas proceedings.”
270

  According to its language, § 4241 only applies to 

trial proceedings prior to sentencing and “at any time after the 

commencement of probation or supervised release.”
271

  Federal habeas 

proceedings are the direct result of sentencing.
272

  As a result, federal 

habeas petitioners are incarcerated and not on probation.
273

  The Court 

noted that Carter had been incarcerated since April 3, 1998, was sentenced 

to death, had not been on probation or supervised release, and the 

                                                 
262

 Rohan, 334 F.3d at 814. 
263

 Ryan, 133 S. Ct. at 704 (quoting Rohan ex rel. Gates, 334 F.3d at 814 (internal 

citations omitted); see also Rohan, 334 F.3d at 814 (explaining that habeas is a limited 

and secondary component of the criminal justice process and, therefore, many of the 

defendant’s rights do not attach). 
264

 Ryan, 133 S. Ct. at 704.  
265

 Id.; Section 848(q)(4)(B) was superseded by 18 U.S.C. § 3599(a)(2). Id. at 704 n. 

5. 
266

 Calderon v. United States Dist. Court for Central Dist. Of Cal., 163 F. 3d. 530 

(1998).  In this case, the Ninth Circuit explained that a prisoner’s incompetence could 

“eviscerate the statutory right to counsel.” Id. at 541. 
267

 Ryan, 133 S. Ct. at 704 (quoting Rohan ex rel. Gates, 334 F.3d at 814). 
268

 Id  
269

 Id. at 705. 
270

 Id. at 707. 
271

 18 U.S.C. § 4241 (2006). 
272

 Ryan, 133 S. Ct. at 707. 
273

 Id. 
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expiration of his maximum sentence of January 1, 7777.
274

  Therefore, § 

4241 is not applicable to Carter.  Similar to the rest of Title 18, the 

Supreme Court explained that § 4241 is applicable exclusively to federal 

defendants subject to prosecution by the United States.
275

  Carter is not a 

federal defendant, but a state prisoner challenging his conviction in a 

federal action.
276

  Lastly, if there is reasonable cause to believe that a 

defendant’s incompetence renders him unable to assist in his defense and 

understand the proceeding, § 4241 authorizes the district court to grant a 

motion for competency determination.
277

  However, this statutorily 

provided right is inapplicable to habeas proceedings under § 2254, the 

proceedings applicable to both Gonzales and Carter.
278

 

In these cases, both respondents and petitioners agreed that district 

courts have authority to issue stays if exercising their discretionary power 

properly.
279

  The parties disagreed, however, about whether a stay would 

be proper and about the proper duration of the stay.
280

  The Supreme Court 

did not limit the discretion of the district courts: “[w]e do not presume that 

district courts need unsolicited advice from us on how to manage their 

dockets.”
281

  The Court found it “unnecessary to determine the precise 

contours of the district court’s discretion,”
282

 and addressed only the 

district court’s discretion in regards to the “outer limits.”
283

 

Title 28 U.S.C. § 2254(d) regulates the type of claims allowed in a writ 

of habeas corpus.
284

  The section precludes claims that were adjudicated 

                                                 
274

 Ohio Department of Corrections Inmate Search of Sean Carter, Inmate No. 

A356659, http://www.drc.ohio.gov/OffenderSearch/Search.aspx (make sure “A” is 

selected in the “number” drop down box; then enter “356659” into the “number” box; 

then follow the search hyperlink ). 
275

 Ryan, 133 S. Ct. at 707. 
276

 Id.; see also Carter Brief of Petitioner, supra note 115, at 5–13 (stating the State 

of Ohio is the sole prosecutor of Carter and the one carrying the execution of the death 

sentence). 
277

 Ryan, 133 S. Ct. at 707. 
278

 Id.; see generally 28 U.S.C. § 2254 (1996) (this section gives the power to a 

capital offender to request a writ of habeas corpus and regulates the request and the 

claims that can be raised). 
279

 Ryan, 133 S. Ct. at 708.  Both Gonzales and Carter argued extensively in their 

briefs that district courts have discretion to grant stays when a determination was made 

that the petitioner is not competent. Id. at 707.  The petitioners do not dispute this and 

agree with the fact that the AEDPA has not deprived the district courts of such authority. 

Id. at 708. 
280

 Id. 
281

 Id. 
282

 Id. 
283

 Id. By “outer limits,” the Supreme Court refers to the circumstances where a stay 

is proper or improper. Id. at 708–10. 
284

 See 28 U.S.C. § 2254(d) (1996) (setting up the limits for the claims that can be 
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on the merits in state court proceedings unless the determination was made 

because of an unreasonable application of the law or facts of the case.
285

  

Federal habeas is “a guard against extreme malfunctions in the state 

criminal justice systems, not a substitute for ordinary error correction 

through appeal.”
286

  As a result, once the claims are classified as record-

based, irrespective of the petitioner’s competence, a stay of the 

proceedings should not be granted.
287

  In the end, Counsel can read the 

record and formulate the claims.
288

  Because all the claims raised by 

Gonzales were properly exhausted claims and record-based, the District 

Court did not err nor abuse its discretion when it denied the stay.
289

  On 

the other hand, the Ninth Circuit improperly reversed this decision when it 

granted the stay of the proceedings.
290

 

Although similar to Gonzales, the Carter case presented an 

inconclusive determination.  The District Court concluded Carter’s 

assistance was necessary to four of his claims.
291

  However, three out of 

the four claims were adjudicated on the merits in state post-conviction 

proceedings.
292

  Therefore, they were subject to scrutiny under § 

2254(d).
293

  As a result, Carter could not present extra record evidence.
294

  

Consequently, no stay of the proceedings would be necessary. 

Assuming Carter’s claim was not exhausted, an indefinite stay of the 

proceedings would not be proper.
295

  The Supreme Court explained that 

the purpose of AEDPA is “to reduce delays in the execution of state and 

                                                                                                                         
raised on the federal habeas proceedings). 

285
 Id. 

286
 Ryan, 133 S. Ct. at 708 (quoting Harrington v. Ritcher, 131 S. Ct. 770 (2011)). 

287
 See id. (explaining that record-based claims can be formed by counsel without the 

assistance of their client). 
288

 Id. 
289

 Id.  Gonzales’ claims included that he was prejudiced by the presence of the 

victim’s wife in the courtroom during jury selection, the trial judge’s refusal to recuse 

himself, that the wife’s in-court identification was tainted, that Arizona’s statutory death 

penalty scheme is unconstitutional because it precludes the sentencer from considering all 

mitigating evidence, and that there was insufficient evidence supporting two aggravating 

factors found by the judge. Id. 
290

 Id. 
291

 Id. at 709. 
292

 Ryan, 133 S. Ct. at 709.  Claim one alleges Carter was incompetent to stand trial 

and was unlawfully removed from the trial. Claims two, five and six include ineffective 

assistance of counsel. Id. at 709 n. 15. 
293

 Id.; 28 U.S.C. § 2254(d). Once a claim is adjudicated on the merits in state 

proceedings, it becomes precluded from review in habeas proceedings unless one of the 

exceptions is met. Id. at (d)(1)–(2). 
294

 Ryan, 133 S. Ct. at 709. 
295

 Id. 
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federal criminal sentences.”
296

  As a result, staying a federal habeas 

proceeding goes against the finality objective encouraged by the 

AEDPA.
297

  Finality, as the Supreme Court elucidated, is of extreme 

importance in habeas proceedings: “[w]ithout time limits on stays, 

petitioners could frustrate AEDPA’s goal of finality by dragging out 

indefinitely their federal habeas review.”
298

  The Supreme Court explained 

that district courts have the discretion to determine whether a claim will  

substantially benefit from the petitioner’s assistance.
299

  If this is the case, 

and the petitioner is incompetent to assist counsel, the district court should 

take into account the probability that the petitioner will regain competence 

in the foreseeable future.
300

  In cases where no reasonable hope of 

competence is visible, a stay of the proceedings would be inappropriate.
301

  

As a result, the federal habeas proceedings must continue without the 

assistance of the petitioner.
302

  A prolongation of the stay would frustrate 

the State’s attempts to defend the presumptively valid judgment.
303

 

The Supreme Court did not completely define the discretion of the 

district courts.  However, it did set limits to their discretion.  On the one 

hand, the Court found no stay should be granted to record-based claims.
304

  

Consequently, whether the petitioner is competent or not, his assistance is 

not necessary to continue the federal habeas proceedings.
305

  On the other 

hand, when there is a probability a claim could be enhanced by the 

assistance of the petitioner, the district court has discretion to grant a stay 

if the petitioner is incompetent.
306

  Yet, such a stay is not indefinite, and as 

soon as the district court learns the petitioner will not be brought to 

                                                 
296

 Id. 
297

 Rhines, 544 U.S. at 277. Stays, if granted too frequently, undermine the purposes 

of the AEDPA. Id. AEDPA’s finality objective would be destroyed if a defendant is 

allowed to delay the resolution of his proceedings. Id.  Stays also undermine AEDPA’s 

goal of reorganizing federal habeas proceedings by decreasing the incentive petitioners 

have to exhaust all their claims in state court prior to filing their federal petitions. Id. 
298

 Ryan, 133 S. Ct. at 709 (quoting Rhines, 544 U.S. at 277–278). 
299

 Id. 
300

 Id. 
301

 Id. 
302

 Id. 
303

 Id. 
304

 Ryan, 133 S. Ct. at 709. Record-based claims, as it is implied by the term, arise 

from a review of the record. Id. 
305

 See id. at 708 (explaining attorneys can review the record by themselves to create 

the claims that will be raised on appeal and that the assistance of the petitioner is not 

relevant). 
306

 See id. at 709 (stating that district courts have discretion to grant the stay). 
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competence, the district court should allow the proceeding to continue 

without assistance of the petitioner.
307

 

 

VII. RYAN V. GONZALES: BENEFITS OF A DECISION 

AND CONCLUSION 

 

In the Ryan v. Gonzales decision, the Supreme Court once again 

defined the history of the death penalty in the United States.  The decision 

not only defined the discretion of the district courts when granting stays, 

but also limited the number of incompetency claims allowed for capital 

offenders awaiting the execution of their sentences.  For now, the Supreme 

Court determined no stays would be granted to record-based claims.
308

  In 

this sense, the Supreme Court enhanced the efficiency of the federal 

habeas proceeding process.  No stays for record-based claims means no 

delay in the process, effective representation of counsel, and in the long 

run, less expenses for legislatures.  This rule takes some responsibility 

from the capital offender petitioner and places it in the hands of the 

attorneys.  As a result, the seriousness of the death penalty and the rules of 

professional conduct requiring an attorney to zealously and diligently 

represent his client would prompt attorneys to look at the record closely to 

form adequate claims on behalf of their clients.  In addition, because the 

record itself would be the only basis for many of the claims raised on 

appeals, the handling and the preservation of the record below could 

improve substantially.  Because this decision limited the discretion of the 

district courts when facing record-based claims, the district court’s 

decision would be simple and no conflicts guided by a difference of 

opinion will emerge between the judges listening to the cases during 

appeals. 

Although the Supreme Court limited the discretion district courts have 

when dealing with record-based cases, the Court did not implement a 

definite period of time for the stays.  To the Supreme Court, it is clear that 

district courts have the discretion to grant stays if a capital offender claims 

he is incompetent to assist counsel.  As long as the claims before the 

district court are not record-based, the court may grant a stay, require 

treatment, and evaluate the defendant’s recuperation.
309

  This decision 

should help the district courts make better assessments of their discretion.  

Furthermore, the decisions of the different courts will become consistent 

                                                 
307

 See id. (elucidating that a stay should not be indefinite and whether the petitioner 

regains competence or not, the proceedings must continue). 
308 

Id. 
309

 See id. 
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with each other because, although judges have different opinions about the 

death penalty, the stays they can grant are limited. 

By deciding not to grant a definite period of time a stay could last, the 

Supreme Court has given every defendant a fair chance to claim 

incompetency and recover at his or her own pace. After all, not every 

defendant will regain competency by the ninth month of his or her 

treatment.  In this regard, refusing to set a specific limit of time gives 

defendants an equal opportunity to recuperate.  In addition, it allows the 

district courts to play an active role in each individual’s treatment while 

preserving the decision of the Supreme Court not to allow indefinite stays. 

By defining an “outer limit” and ruling that once the capital offender 

receives treatment but does not recuperate, the competency the process 

will continue, the Supreme Court has closed the doors to fraudulent 

claims.  It is a fact that after Atkins, claiming incompetency is one of the 

ways to avoid execution of the death sentence.
310

  As a result, if a claim of 

incompetency is made in relation to the appeal process, treatment will be 

ordered and the process will eventually continue whether the defendant 

regains competency or not.  Therefore, both truthful and fraudulent cases 

will continue in one way or the other.  Consequently, there is a probability 

that capital offenders’ fraudulent claims of incompetence will diminish, 

and little by little will disappear.  Another benefit of setting an “outer 

limit” is a reduction in the battles between the experts.  For years, the 

intricacies that define the mental incapacity finding have placed courts in 

the middle of the battles of the experts, where one side claims insanity and 

the other normality with the aim of obtaining a definite outcome.  Because 

the appeal process will continue whether a defendant recuperates 

competency or not, it is probable these battles will evolve and their 

competitive aspect will weaken. 

The fact that no indefinite stays will be granted will be beneficial for 

state legislatures and the judicial system in general.  As it is, the capital 

appeals process takes a long time. Limiting the stays will speed up the 

process and make the post-conviction stages more efficient and definite.  

In addition, states will eventually be able to carry out the sentences and 

their backlogs will be reduced.  Once the appeal process is enhanced and 

the time of the proceedings is diminished, the states will be able to execute 

the capital offenders placed on death roll sooner.  As a result, the costs of 

having capital offenders incarcerated for many years before execution will 

diminish.  In addition, the victims and their families will also have closure 

sooner. 

                                                 
310

 See Atkins v. Virginia, 536 U.S. 304 (2002) (holding that that the execution of 

mentally impaired offenders is a violation of the Eighth Amendment). 
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Although the Ryan v. Gonzales decision will raise several issues, and 

will probably cause many concerns and a variety of discussions, it was 

imperative for the Supreme Court to render a decision.  The case not only 

allows society to see how capital punishment continues to evolve in the 

country, but it also provides guidance and defines the rights of individuals 

and those of the states.  As a result, this comment serves as an update of 

capital punishment law, mental impaired capital offenders, and the appeal 

process. 



 

 

 

LETHAL INJECTION AND THE RIGHT OF ACCESS: 

THE INTERSECTION OF THE RIGHT AND FIRST 

AMENDMENTS 

By Timothy F. Brown
 *
 

Introduction 

The Spring and Summer of 2014 witnessed renewed debate on the 

constitutionality of the death penalty after a series of high profile legal 

battles concerning access to lethal injection protocols and subsequent 

questionable executions.  Due to shortages in the drugs traditionally used 

for lethal injection, States changed their lethal injection protocols to shield 

information from the prisoners and the public.  Citing public safety 

concerns, States refused to release information concerning the 

procurement of the drugs to the public.  Such obstruction hinders the 

public’s ability to consider the cruelty of the punishment imposed and 

creates the potential for unconstitutional execution.  Within the coming 

years, the Supreme Court will be faced with deciding the extent of the 

public’s right of access to government proceedings and that right’s effect 

on lethal injections. 

The State of Ohio executed Dennis McGuire on January 19, 2014.
1
  

The execution of McGuire involved the use of a new drug to administer 

the lethal injection.
2
  Rather than the traditional three-drug cocktail of 

sodium thiopental, pancuronum bromide, and potassium chloride,
3
 Ohio 

opted to use only two drugs: “midazolam, a sedative and anesthetic, and 

hydromorphone, a painkiller and morphine derivative.”
4
  Officials 

expected the change of drugs would not prolong the typical five-minute 

execution.
5
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After strapping McGuire to a gurney, the prison officials inserted an 

IV into his arm before injecting him with the lethal drugs.
6
  Three minutes 

into his execution, McGuire told his family members present at his 

execution that he loved them.
7
  A minute later, his stomach began to swell, 

as if he had a sudden hernia.
8
  Then for the next eleven minutes, McGuire 

gurgled as if struggling for breath and clenched his fists.
9
  One witness 

described McGuire’s death “much like a fish lying along the shore puffing 

for that one gasp of air that would allow it to breathe.”
10

  Once the loud 

breathing sounds subsided, medical technicians listened for a heartbeat for 

four minutes before the warden pronounced McGuire dead.
11

  All told, the 

typical five minute execution took about twenty-five minutes from the 

time the drugs were injected to the time McGuire was pronounced dead.
12

  

Ohio postponed an execution scheduled for the next week so that the state 

could reevaluate its lethal injection procedure in light of McGuire’s 

execution.
13

 

A week prior to McGuire’s execution, the State of Oklahoma 

executed Michael Lee Wilson.
14

  Like Ohio, Oklahoma did not use the 

typical three-drug cocktail for Wilson, substituting sodium thiopental for 

pentobarbital.
15

  Although he showed no outward signs of pain, twenty 

seconds after the administering of the injection, Wilson called out: “I feel 

my whole body burning.”
16

 

On July 23, 2014, Arizona executed Joseph R. Wood, III.
17

  Instead of 

the typical five to ten minute procedure, Mr. Wood’s execution lasted an 
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astonishing hour and fifty-seven minutes.
18

  During the procedure, Mr. 

Wood coughed, gurgled, and gasped over 600 times for air.
19

  State 

officials have maintained the appropriateness of the medical procedures 

involved in the execution.
20

  The initial, physical autopsy of Wood 

indicated that the IVs were “perfectly placed” and “the catheters in each 

arm were completely within the veins and there was no leakage of any 

kind… anything that was put through the IVs went into the veins.”
21

  

Questions remain about the actual drugs used in the proceeding.  Arizona 

had used the new two-drug cocktail of the midazolam and hydromorphone 

previously in the McGuire execution.
22

  However, execution logs indicate 

that Wood was actually injected with a dosage fifteen times more than the 

dosage required in the most up-to-date Arizona execution protocols.
23

 

Common to these recent executions has been the alteration of the 

typical three-drug cocktail due to shortages of the drug sodium 

thiopental.
24

  Most of the bulk-suppliers of sodium thiopental are 

companies within the European Union, which openly supports the 

abolition of the death penalty throughout the world.
25

  In 2011, the EU 

prohibited the export of sodium thiopental to countries that administer 

lethal injections.
26

  As a result, the states that administer the lethal 

injection have had to find new means of securing the drugs necessary to 

carry out the sentences.  Some states, such as Missouri, have sought the 

use of local pharmacists to create a compound to use during lethal 

injections.
27

  Others have relied upon stockpiled reserves of sodium 

thiopental, which typically has a four-year shelf life.
28
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In the face of this drug shortage, the death penalty states have become 

increasingly secretive about where they have received their drugs.  The 

states hide behind various statutes and regulations that shield the identity 

of the executioner from the public.  They claim that the identity of the 

drug manufacturer, whether a compounding pharmacy or a pharmaceutical 

company, counts as part of the instrumentalities of the execution.
29

  To 

release such information could hinder later attempts by the states to 

acquire more of the drugs due to outside pressures on the companies not to 

do business with the state.
30

  Accordingly, the states argue that the public 

and the condemned inmate do not have a right to the information. 

This article does not attempt to argue for the abolition of the death 

penalty and accepts Chief Justice Roberts’ assertion that because “[c]apital 

punishment is constitutional…it necessarily follows that there must be a 

means of carrying it out.”
31

  However, the constitutionality of capital 

punishment is governed by the Eighth Amendment’s prohibition of cruel 

and unusual punishment, which “draw[s] its meaning from evolving 

standards of decency that mark the progress of a maturing society.”
32

  This 

article argues for increased access to lethal injection procedures in order to 

enable the public to have a true understanding of the constitutional 

boundaries of lethal injections under the Eighth Amendment.  By denying 

the public access to all of the information surrounding executions, the 

states ensure the failure of Justice Marshall’s hypothesis that a well-

informed public would reject the death penalty.
33

 

The concept of the informed citizenry has its basis in the First 

Amendment.
34

  This article will explore the use of the First Amendment as 

a tool in death penalty litigation.  In particular, it will explore the viability 

of using First Amendment Right of Access jurisprudence to maneuver 

around states’ attempts to limit the information surrounding executions.  A 

First Amendment claim can be helpful in two regards: 1) its success can 

delay the execution; and 2) it can gain information for a subsequent Eighth 

Amendment claim. 

Part I recounts the history of capital punishment in the American 

justice system, explaining how executions evolved from public events 

involving hangings to secretive affairs involving lethal injection.  Part II 

explores the Supreme Court’s Eighth Amendment jurisprudence, with a 
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particular focus on capital punishment.  Part II also considers how the 

Marshall Hypothesis should guide Eighth Amendment capital punishment 

claims.  Part III of the article focuses on the concept of the First 

Amendment Right of Access.  The idea of a public right of access to 

government proceedings has its roots in the notion that a well-informed 

citizenry is essential for proper regulation of democratic governments.  

Part III moreover analyzes the way the Supreme Court has interpreted the 

right of access in cases concerning prison inmates.  Part IV describes 

recent attempts by condemned prisoners to use the First Amendment Right 

of Access to delay their executions and gather information for potential 

Eighth Amendment violations. 

Finally, the article concludes by arguing that condemned men and 

women should first bring suits based upon the First Amendment prior to 

any Eighth Amendment claim.  Recent decisions have severely limited the 

use of the Eighth Amendment as a starting point for litigation because the 

inmates often lack the requisite information to make out a valid Eighth 

Amendment claim.
35

  The inmate can use the First Amendment as a sword 

to gain information needed to win a subsequent Eighth Amendment claim. 

 

I. CAPITAL PUNISHMENT IN THE UNITED STATES 

 

One need look only to the early written legal codes to see the death 

penalty was an entrenched aspect of Western Civilization and its concept 

of justice.  As the power of the centralized state grew, the public execution 

served as a reminder of the state’s ultimate control over the individual’s 

life.  The early public executions enabled the state to “display the majestic, 

awesome power of sovereignty as it was materialized on the body of the 

condemned.”
36

  These early public executions ensured that citizens knew 

their place within society as a whole.  “Executions were designed to make 

the state’s dealing in death majestically visible to all.  Live, but live by the 

grace of the sovereign; live, but remember that your life belongs to the 

state: these were the messages of the state killing of an earlier era.”
37

  The 

public aspect of these executions also sought to deter others from 

committing the same offense, reminding viewers of the consequences of 

trespassing against the law.
38

 

Although various means of execution have existed throughout history, 

death by hanging became the most popular means of public execution 
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within the English system and as such took hold in the American 

colonies.
39

  Scholars believe that hanging as a form of execution arrived in 

England by way of the invading Germanic tribes of the fifth century C.E.
40

  

Hanging is a simple means of execution, one that required little 

expertise.
41

  The executioner needed only a length of rope to create the 

noose and a tree from which to hang the rope.
42

  Upon hoisting the 

condemned up with the rope, gravity set to work as the condemned died 

from asphyxiation.
43

 

While hanging provided an easy and accessible means for the state to 

execute convicts, the death penalty in England was not a common 

sentence until around the Tudor Age.
44

  William the Conqueror, who 

reigned from 1066-1087, used the death sentence rarely, reserving it 

mostly for cases involving treason.
45

  Nearly five hundred years later, 

during the reign of Henry VIII, executions occurred at a rate of no less 

than two thousand a year.
46

 

As previously mentioned, executions at this time were extremely 

public affairs: theater for the common folk.
47

  By the Eighteenth Century, 

a well-orchestrated display followed the conviction of a criminal.  Upon 

pronouncement of his or her sentence, the condemned was executed the 

subsequent morning, provided the next morning was not a Sunday.
48

  In 

London, the condemned were originally dragged three miles through the 

city streets to the place used for hangings.
49

  Often the condemned died 

along the route as onlookers and passersby hurled refuse and beat the 

condemned, preventing the public from viewing the ultimate spectacle.
50

  

Consequently, the condemned was placed on an exposed cart as he or she 

traveled the three miles to the site of execution.
51

  The original site in 

London consisted of trees from which the noose was hung.
52

  Eventually, a 

portable scaffold was developed and used at the prison, which was 
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constructed outside the prison walls for the public to observe the 

execution.
53

  In 1760, a scaffold with a trapdoor was developed so that 

when the executioner triggered it, the bottom fell away, allowing gravity 

to pull the condemned down and the noose to cause suffocation.
54

  By 

1783, executioners developed a scaffold with a trapdoor, which permitted 

the execution of up to ten people simultaneously.
55

 

Public executions became must-attend events in communities.  People 

flocked to towns for the chance to see an execution.  One early Nineteenth 

Century contemporary describes witnessing the events surrounding an 

aborted execution in Pennsylvania: 

After the execution of Lechler had gratified the people 

about York and Lancaster with the spectacle of his death, 

and had produced its proper complement of homicide and 

other crimes, a poor wretch was condemned to suffer the 

same fate in another part of the State of Pennsylvania, 

where the people had not yet been indulged with such a 

spectacle.  They therefore collected by the thousands and 

tens of thousands.  The victim was brought out.  All the 

eyes in the living mass that surrounded the gibbet were 

fixed on his countenance, and they waited with strong 

desire, the expected signal for launching him into eternity.  

There was a delay.  They grew impatient; it was prolonged, 

and they were outrageous; cries like those which preceded 

the tardy rising of the curtain in a theater were heard.  

Impatient for delight they expected in seeing a fellow-

creature die, they raised a ferocious cry.  But, it was at last 

announced that a reprieve had left them no hope of 

witnessing his agonies, their fury knew no bounds; and the 

poor maniac—for it was discovered that he was insane—

was with difficulty snatched by the officers of justice from 

the fate which the most violent among them seemed 

determined to inflict.  This most awful and humiliating 

instance of the degrading depth to which human nature may 

descend, occurred at a place called Orwigsburgh, in 

Pennsylvania, and Mr. Livingston declares the picture by 

no means overcharged, the name of the rescued maniac was 

Zimmerman.
56

 

                                                 
53

 KAUFMAN-OSBORN, supra note 40, at 76. 
54

 Id. 
55

 Id. 
56

 SCOTT, supra note 38, at 54. 



Spring, 2015 INJECTION AND THE RIGHT OF ACCESS 81 

 

At the last public execution in Philadelphia in 1837, an estimated 20,000 

people attended with the hope of seeing James Moran hang.
57

 

The first half of the Nineteenth Century witnessed the formation of a 

number of reform movements in the United States, including the death 

penalty abolition movement.  Growing out of the prison reform 

movement, the abolitionists believed the death penalty to be another 

example of inhumane treatment of prisoners.
58

  The first major victory for 

the abolitionists occurred in 1847 when Michigan became the first state to 

abandon the use of capital punishment.
59

 

As death penalty abolitionists began to gain momentum, proponents 

for the death penalty sought to remove the public aspect of the sentence.  

States began to pass private execution laws in which the execution would 

occur within the prison walls in the presence of a selected group of 

witnesses.
60

  Abolitionists opposed these measures because they believed 

that if executions took place in private, the public would not fully 

understand the consequences of a death sentence.
61

  The great social 

reformer Horace Greely believed that private executions “subtracted much 

of the force” from the abolitionist cause.
62

  Nevertheless, in 1833, Rhode 

Island became the first state to enact a private execution law.
63

  By 1849, 

when Michigan abolished the death penalty, fifteen states had enacted 

private execution statutes.
64

  The passage of the private execution laws did 

not completely eliminate public executions.  Executions were a local affair 

governed in many states by the local county sheriff.
65

  It was not until state 

governments took control from the county sheriffs in the early Twentieth 

Century that public executions faded into history.
66

  The last recorded 

public execution occurred on May 21, 1937 in the town of Galena, 

Missouri.
67

 

The latter half of the Nineteenth Century saw a movement to find 

more humane means to execute prisoners.  Wilkerson v. Utah, one of the 

first challenges to capital punishment heard by the Supreme Court, upheld 
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the use of a firing squad to execute a man convicted of first-degree 

murder.
68

  While recognizing the limits imposed by the Eighth 

Amendment, the Court found “that the punishment of shooting as a mode 

of executing the death penalty for the crime of murder in the first degree is 

not included” in the ban on cruel and unusual punishment.
69

  The use of a 

firing squad, however, was more of an outlier among execution methods, 

as hanging remained the more popular method.
70

 

In 1885, New York authorized a commission to discover “whether the 

science of the present day” could not find a less barbaric means to execute 

prisoners.  After a thorough two-year study, which considered every 

known method of execution, the commission suggested the use of the 

electric chair.
71

  The commission considered the possibility of using some 

form of lethal injection, but decided the procedure was impractical.
72

  

Moreover, medical professionals feared the use of hypodermic needles 

would create an unwanted association between the practice of medicine 

and executions.
73

  In 1890, after the Supreme Court ruled in favor of the 

use of the electric chair,
74

 William Kemmler became the first condemned 

prisoner executed by it.
75

   Thereafter, the electric chair gained acceptance 

as a humane means of executing prisoners.  By 1913, fifteen states had 

adopted the electric chair as the primary method of execution.
76

  By 1949, 

the total number of states authorizing the use of the electric chair had 

increased to twenty-six.
77

 

Unlike hanging, which at its most rudimentary form required a rope 

and a tree, the electric chair required more skill from the executioner to 

carry out the procedure.  Mainly the executioner needed familiarity with 

electricity.
78

  A contemporary newspaper account described the method by 

which the electrical current would flow into Mr. Kemmler’s body: 

Then come two switches, one for short circuiting the 

current, the other the fatal switch which carries the current 

to the wires connecting with the body of the condemned 
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man.  Two wires at the top connect with a dynamo 1,000 

feet away in the north wing of the prison.  One of the wires 

at the bottom will be connected with the metal cap to be 

worn on the head and the other will be adjusted to the base 

of Kemmler’s spine.
79

 

The medical report of the first execution by electricity asserted: “the 

important fact remains that unconsciousness was instantly effected, and 

death was painless.”
80

  The report also lauded the humaneness of 

execution by electricity in contrast to hanging: 

Compared with hanging, in which death is frequently 

produced by strangulation, with every indication of 

conscious suffering for an appreciable time on the part of 

the victim, execution by electricity is infinitely preferable, 

both as regards the suddenness with which death is effected 

and the expedition with which all the immediate 

preliminary details may be arranged.  By the latter method 

the fatal stroke renders its victim unconscious in an 

infinitesimal fraction of a second, so small as to be beyond 

the power of the human mind to estimate, while, at the 

same time, it disintegrates the nerve tissues and blood to an 

extent which insures an absoluteness of death in a shorter 

space of time than is possible by any other known method.  

In other words, it is the surest, quickest, most efficient, and 

least painful method that has yet been devised.
81

 

Despite these accolades for execution by electricity, the author of the 

report, Dr. C.E. Spitzka, preferred the guillotine as a primary means of 

execution.
82

 

The next advance in execution technology involved the adoption of 

lethal gas.  In 1921, Nevada became the first state to adopt lethal gas 

execution and end executions by hanging and firing squad.
83

  Although 

lethal gas never surpassed the electric chair in popularity, by 1955 eleven 
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states used lethal gas as their execution method of choice.
84

  The 

promotion of lethal gas was short lived.  By 1994, states no longer viewed 

the gas chamber as an acceptable means of execution.
85

 

In the aftermath of Gregg v. Georgia,
86 

which reopened the death 

penalty after a four-year moratorium, states looked to technological 

advances yet again to find a more humane execution method.
87

  States 

settled on execution by lethal injection because of the proposed humane 

and economic benefits of the method.
88

  The first state to authorize lethal 

injection as a form of execution was Oklahoma in 1977.
89

  By 1982, when 

the first execution by lethal injection was performed, five states had 

adopted the method.
90

  As of 2015, lethal injection is the primary method 

of execution in thirty-two states in addition to the United States military 

and the federal government.
91

 

As states passed legislation authorizing lethal injection, they faced the 

problem of finding executioners with enough medical training to carry out 

the procedure.  The medical profession openly opposed doctor 

participation in lethal injection and threatened sanctions against members 

who participated.
92

  When New Jersey authorized lethal injection, the state 

hired Fred A. Leuchter, Jr. to construct a lethal injection machine that 

would remove the need for medical specialists in administering the drug.
93

  

Leuchter was not himself a medical expert, but was self-taught in the 

intricacies of “the execution business” after entering the “business” in 

1979.
94

  Leuchter advised sixteen states on execution equipment and sold 

his lethal injection machine for an estimated $25,000 to four states—

Illinois, Delaware, Missouri, and New Jersey.
95

  In late 1990, information 

surfaced that Leuchter held a bachelor’s degree in history and was not a 

licensed engineer.
96

  Massachusetts charged Leuchter “with fraudulently 

practicing engineering,” to which he pled guilty.
97
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States often leave the specifics of the actual lethal injection protocol 

to the discretion of the prison administration.  Wyoming’s lethal injection 

statute provides information meant to guide corrections officials during 

the execution by listing the types of permitted drugs for the injection.
98

  In 

contrast, South Dakota has left much of the decision to the warden of how 

to administer the lethal injection.
99

  For the most part, states are hesitant to 

release all information about the execution protocols unless faced with 

litigation.
100

  The states will often cite fears of prison security and the need 

to protect drug manufacturers from potential harassment from abolitionist 

groups.
101

  While the states may differ on the minute details, the traditional 

lethal injection consisted of a three-drug cocktail: first sodium thiopental, 

next pancuronium bromide, and finally potassium chloride.
102

  Chief 

Justice Roberts explained the effects of the drugs: 

The first drug, sodium thiopental…is a fast-acting 

barbiturate sedative that induces a deep, comalike 

unconsciousness when given in the amounts used for lethal 

injections. . . .  The second drug, pancuronium bromide…is 

a paralytic agent that inhibits all muscular-skeletal 

movements and, by paralyzing the diaphragm, stops 

respiration. . . . Potassium chloride, the third drug, 

interferes with the electrical signals that stimulate the 

contractions of the heart, inducing cardiac arrest . . . .  The 

proper administration of the first drug ensures that the 

prisoner does not experience any pain associated with the 

paralysis and cardiac arrest caused by the second and third 

drugs.
103

 

Once the condemned inmate is led into the execution chamber, the 

executioners fasten him or her “to a gurney… insert a catheter into a vein, 

and inject a nonlethal solution.  After the reading of a death warrant, a 

lethal mixture is injected by one or more executioners or, depending upon 
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the state, by a machine.”
104

  From the first administration of the sodium 

thiopental, the execution should last around five minutes.
105

 

Recently, states have had to reconsider the three-drug cocktail due to 

shortages of the first drug—sodium thiopental.  Hospira, the only U.S. 

manufacturer of sodium thiopental, stopped production of the drug in 2011 

because it opposed the use of the drug in executions.
106

  When states 

attempted to switch to pentobarbital as a substitute, the only American 

licensed maker of the drug, the Danish company Lundbeck, Inc., 

announced a new distribution system of the drug designed to keep the drug 

out of the execution chamber.
107

  By the end of 2011, the European Union 

banned the export of “‘products which could be used for the execution of 

human beings by means of lethal injection,’ including ‘short and 

intermediate acting barbiturate anesthetic agents’ like pentobarbital and 

sodium thiopental, among others.”
108

  In response to the shortage of 

sodium thiopental, Missouri considered using the drug propofol as a 

substitute because of its similar qualities to sodium thiopental.
109

  Unlike 

sodium thiopental, which is no longer a widely accepted anesthetic in the 

medical community,
110

 propofol is still used by doctors for medical 

procedures.
111

  However, Missouri decided not to pursue that avenue 

because of fears propofol would suffer the same fate from the European 

Union as sodium thiopental.
112

 

States have also looked to new drug combinations in an effort to find 

alternatives to the traditional three-drug lethal injection.  Ohio, Oklahoma, 

Arizona, and Florida have begun to use a two-drug combination of 

“hydromorphone, an opioid painkiller that suppresses breathing, and 

midazolam, a sedative.”
113

  However, the States differ in regards to the 

actual dosage administered during the execution.  Florida uses 500 
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milligrams of midazolam and Oklahoma uses 100 milligrams.
114

  Both 

Ohio’s and Arizona’s protocols call for 50 milligrams of the drug.
115

  

Texas uses only one drug for lethal injection purposes: pentobarbital.
116

 

The recent drug shortage directly affects state policies.  First, as is the 

case when supply is limited and the demand great, states have faced 

increased costs for the execution drugs.
117

  Second and more importantly, 

states have begun to use compounding pharmacies to supply the drugs 

needed for lethal injections.
118

  When using the compounding pharmacies, 

the states sought the help of laws protecting the identity of members of the 

execution team, arguing that the compounding pharmacies are members of 

the execution team.
119

  By denying access to information concerning the 

drug manufacturers, the states have transformed the execution from a 

public event, demonstrating the power of the state to uphold the 

community’s sense of justice, to a completely private and secretive event, 

hiding from the public one of the most tremendous powers of the state—

the power over life and death. 

The recent shortages have also led some states to take questionable 

methods to acquire the necessary drugs.  In 2011, the Drug Enforcement 

Administration seized Georgia’s cache of sodium thiopental.
120

  The 

legality of the importation of the drug from the United Kingdom 

concerned federal authorities.
121

  Georgia bought the drugs from the 

British company Dream Pharma, which apparently “operated out of the 

back of a London driving school.”
122

  In response to the importation 

problems, the Food and Drug Administration declared that “in 

‘defer[ence] to law enforcement’ agencies, henceforth it would exercise its 
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‘enforcement discretion not to review [shipments of sodium thiopental] 

and allow processing through [Customs’] automated system for 

importation.’”
123

  Death row inmates from Arizona, California, and 

Tennessee sued the FDA for violation of the Food, Drug, and Cosmetic 

Act
124

 when it failed to sample and examine imported misbranded sodium 

thiopental for use in lethal injections.
125

  The Circuit Court for the District 

of Columbia upheld a district court order requiring the FDA to enforce the 

Food, Drug, and Cosmetic Act but vacated the order requiring the FDA to 

seize the drugs already held by the states because the states were not a 

named party to the suit.
126

  In particular, the DC Circuit found the FDA 

was required to: 

(1) sample “any drugs” that have been “manufactured, 

prepared, propagated, compounded, or processed” in an 

unregistered establishment and (2) examine the samples 

and determine whether any “appears” to violate the 

prohibitions listed in § 381(a)(1)-(3).  If, “from the 

examination of such samples or otherwise,” the FDA finds 

an apparent violation of the Act, then it must (3) “refuse[] 

admission” to the prohibited drug.
127

 

As foreign markets from which to acquire the drugs have dried up, 

states have become increasingly hesitant to release any information about 

how they have obtained the drugs.   Recent federal cases such as 

Landrigan v. Brewer,
128

 In re Lombardi,
129

 and Schad v. Brewer
130

 show 

how far the states are willing to go in order to limit access to information 

regarding lethal injection drugs.  In particular, the states have attempted, 

with varying success, to deny access to the name of the manufacturer and 

information as to how the state acquired the drug.
131

  As will be discussed 

in subsequent sections, the information concerning the drugs is vital for 

the defendant seeking to make a valid Eighth Amendment claim.  By 

denying access to the information, the states have forced defense lawyers 

to find new arrows for their quiver of legal arguments and pushed Eighth 

Amendment “cruel and unusual punishment” litigation towards the realm 

of First Amendment Right of Access. 
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II. THE EVOLUTION OF THE EIGHTH AMENDMENT 

 

Any analysis of the Eighth Amendment begins with the language 

itself.  The text provides: “Excessive bail shall not be required, nor 

excessive fines imposed, nor cruel and unusual punishments inflicted.”
132

  

Of particular interest, the ban on “cruel and unusual punishments” has 

been the crux of all arguments concerning the death penalty.
133

  However, 

the addition of that phrase to the Amendment was viewed as 

“constitutional boilerplate” and generated little debate during 

ratification.
134

  The phrase “cruel and unusual punishment” comes word-

for-word from the English Bill of Rights, adopted after the Glorious 

Revolution in 1689.
135

  While the language appears on its face fairly 

straight forward, the Supreme Court’s definition and understanding of 

“cruel and unusual” has evolved over time. 

One of the first Supreme Court cases to deal with the “cruel and 

unusual punishment” clause was Wilkerson v. Utah.
136

  A jury convicted 

Wilkerson of first-degree murder.
137

  Subsequently, the trial judge 

sentenced him to “be publicly shot until [he was] dead.”
138

  Wilkerson 

challenged the use of a firing squad. At the time, federal law had limited 

the sentencing power of federal courts to imposing death by hanging 

only.
139

  The Utah Territory enacted legislation in 1852, which authorized 

execution by firing squad, hanging, or beheading.
140

  In 1876, the 

territorial legislature passed a new statute that punished first degree 

murder with death but did not prescribe the means of execution from 

which the judge was to choose.
141

  Wilkerson attempted to argue that the 

limits placed on federal judges superseded state methods.
142

  The Court 

rejected that argument noting that traditionally capital punishment had 

been carried out in courts-martial by either shooting or hanging.
143

 

Next, the Court addressed concerns about the constitutionality of 

using a firing squad under the Eighth Amendment.  While attempting to 
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outline “cruel and unusual,” the Court noted “[d]ifficulty would attend the 

effort to define with exactness the extent of the constitutional provision 

which provides that cruel and unusual punishments shall not be 

inflicted.”
144

  At a minimum, unnecessarily cruel punishments, such as 

being hanged, drawn, and quartered, are not permitted under the Eighth 

Amendment.
145

  The Court held that the sentencing judge was within his 

power to sentence Wilkerson to death by firing squad because the sentence 

did not pass over to the realm of cruel and unusual.
146

  One should note the 

importance the Court placed upon the military’s use of a firing squad to 

justify imposing the same sentence on Wilkerson.
147

  The Court implicitly 

looked to what society deemed an appropriate method of execution, 

finding justification in its use by the military. 

A few years after deciding the constitutionality of the firing squad, the 

Court determined for the first time the constitutionality of the electric 

chair.  In re Kemmler
148

 involved New York State’s attempt to become the 

first state to execute a man by electricity.  William Kemmler had been 

sentenced to death for the murder of Matilda Zeigler.
149

  Kemmler simply 

argued that the use of electricity for his execution violated the prohibition 

of “cruel and unusual” punishment.
150

  The lower courts deferred to the 

judgments of the New York legislature that had determined “that the use 

of electricity as an agency for producing death constituted a more humane 

method of executing the judgment of the court in capital cases.”
151

  

Building off the definition used in Wilkerson, the Court went on to 

describe the parameters of the “cruel and unusual” clause: 

Punishments are cruel when they involve torture or a 

lingering death; but the punishment of death is not cruel, 

within the meaning of that word as used in the Constitution.  

It implies there something inhuman and barbarous, 

something more than the mere extinguishment of life.
152

 

Ultimately, the Court upheld New York’s statute authorizing the 

electric chair under a highly deferential standard toward both the state 

legislature and the state courts.
153

  The Court reasoned that the legislature 

had apprised itself of all of the facts necessary to determine that the 

                                                 
144

 Id. at 135-36. 
145

 Id. at 136. 
146

 Id. at 137. 
147

 Id. at 133. 
148

 136 U.S. 436 (1890). 
149

 Id. at 441. 
150

 Id. 
151

 Id. at 443. 
152

 Id. at 447. 
153

 In re Kennler, 136 U.S.  at 449. 



Spring, 2015 INJECTION AND THE RIGHT OF ACCESS 91 

 

electric chair constituted a humane mode of execution.
154

  By relying on 

the legislative findings of the New York legislature, the Court gave a nod 

towards the use of social mores as a means for defining “cruel and 

unusual” punishment.  Indeed, the stimulus for using the electric chair 

grew out of a belief that hanging was a barbarous relic of the Dark 

Ages.
155

  “Cruel and unusual,” therefore, could change based upon 

legislative findings. 

The next two cases of significance in terms of Eighth Amendment 

jurisprudence did not actually involve the death penalty.  First, Weems v. 

United States,
156

 involved a case arising from the then-United States 

Territory of the Philippine Islands.  Weems, a member of the Coast Guard, 

had falsified public documents in order to embezzle government funds.
157

  

Upon his conviction, Weems was sentenced to a minimum of 

“confinement in a penal institution for twelve years and one day, a chain at 

the ankle and wrist of the offender, hard and painful labor, no assistance 

from friend or relative, no marital authority or parental rights or rights or 

property.”
158

  Weems argued that his sentence constituted cruel and 

unusual punishment.
159

  After discussing the nature of the punishment, the 

Court asserted that a cornerstone of the American penal system “is a 

precept of justice that punishment for crime should be graduated and 

proportioned to offense.”
160

  The Court attempted to give deference to the 

penalty because the legislature had duly enacted the statute authorizing the 

penalty.
161

  However, the Court could not reconcile the statute with the 

Eighth Amendment’s ban on cruel and unusual punishment.
162

  Weems 

demonstrates the Supreme Court’s first steps towards accepting the 

concept of proportionality within the definition of “cruel and unusual.” 

The second case was Trop v. Dulles in which the Court declared 

unconstitutional a statute authorizing the denationalization of convicted 

military deserters.
163

  While serving as a private in the Army during World 

War II, Trop was confined to a stockade in Casablanca.
164

  Trop escaped 

but returned the next day.
165

  A court-martial convicted him of desertion 
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and “sentenced him to three years at hard labor, forfeiture of all pay and 

allowances and a dishonorable discharge.”
166

  In addition, he was stripped 

of his status as an American citizen.
167

  After the war, upon denial of a 

passport application, Trop challenged the last aspect of his sentence.
168

   

After declaring the authorizing statute penal in nature, the Court 

analyzed the denationalization of Trop in light of the Eighth 

Amendment.
169

  Although desertion during time of war is punishable by 

death, the Court stated, “the existence of the death penalty is not a license 

to the Government to devise any punishment short of death within the 

limit of its imagination.”
170

  On the contrary, the Court used the 

opportunity presented by Trop’s case to add more defined boundaries to 

the ambiguity present in the Eighth Amendment.  The Court stated: 

The basic concept underlying the Eighth Amendment is 

nothing less than the dignity of man.  While the State has 

the power to punish, the Amendment stands to assure that 

this power be exercised within the limits of civilized 

standards.  Fines, imprisonment and even execution may be 

imposed depending upon the enormity of the crime, but any 

technique outside the bounds of these traditional penalties 

is constitutionally suspect.
171

 

Here, the Court fully embraced the concept of proportionality in 

determining the constitutionality of a punishment; but couches the terms in 

ensuring humane punishment.  The Court further declared that the Eighth 

Amendment “must draw its meaning from the evolving standards of 

decency that mark the progress of a maturing society.”
172

  The definition 

of cruel and unusual punishment changes as the values of society evolve.  

In adopting this view, the Court embraced the ambiguity in attempting to 

define the Seventeenth Century phrase in terms of Twentieth Century life. 

One should also note in particular that the Court rejected 

denationalization because “[t]he civilized nations of the world are in 

virtual unanimity that statelessness is not to be imposed as punishment for 

crime.”
173

  The Court makes clear that when interpreting the Eighth 

Amendment the Court will consider the international consensus with 

regards to particular punishments. In so doing, the Court gave the Eighth 

Amendment a universal application.  While the Eighth Amendment is 
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rooted in the dignity of men, it is not stagnant, because society’s definition 

of cruel and unusual continuously evolves.  At the same time, “dignity of 

men” cannot be defined only by a strictly American perspective.  The 

Court recognized that the concept of human dignity transcends national 

borders, requiring comparison in order for the country to judge properly its 

ever-changing social mores. 

In 1972, the Supreme Court issued a fractured decision that, for the 

first time, called into question the validity of the death penalty as a means 

of punishment.  Furman v. Georgia
174

 contained a concise per curium 

opinion that held that “the imposition and carrying out of the death penalty 

in [the underlying] cases constitute cruel and unusual punishment in 

violation of the Eight and Fourteenth Amendments.”
175

  Nine separate 

opinions followed the five-four decision.  Of the five Justices who 

concurred with the decision, only two held capital punishment to 

constitute cruel and unusual punishment: Justices Brennan and Marshall, 

leaving the door open for a constitutionally acceptable system by which a 

state could impose the death penalty. 

Of the various opinions, Justice Marshall’s presents an interesting 

theory on public support for capital punishment.  In what has become 

known as the “Marshall Hypothesis,”
176

 Justice Marshall contended that 

Americans would reject capital punishment if they knew all of the facts 

surrounding its application.
177

  Before introducing his theory on public 

attitudes on capital punishment, Justice Marshall provided a history of the 

formation of the “cruel and unusual” clause and the Court’s 

interpretation.
178

  Justice Marshall then discussed the constitutionality of 

capital punishment by downplaying past decisions on the legitimacy of 

capital punishment: 

The fact, therefore, that the Court, or individual Justices, 

may have in the past expressed an opinion that the death 

penalty is constitutional is not now binding on us. . . .  

There is no holding directly in point, and the very nature of 

the Eighth Amendment would dictate that unless a very 

recent decision existed, stare decisis would bow to 

changing values, and the question of the constitutionality of 
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capital punishment at a given moment would remain 

open.
179

 

According to Justice Marshall, because the interpretation of the “cruel and 

unusual punishment” clause relies upon the “evolving standards of 

decency that mark the progress of a maturing society,” current public 

perception of “cruel and unusual” outweighs any prior Court decision.
180

 

In order to guide his analysis on the constitutionality of the death 

penalty, Justice Marshall put forth four reasons for finding a punishment 

unconstitutional, similar to those advocated by Justice Brennan.
181

  In the 

first category, Justice Marshall placed “punishments that inherently 

involve so much physical pain and suffering that civilized people cannot 

tolerate them,” which at the time of the adoption of the Eighth 

Amendment were outlawed.
182

  Next, Justice Marshall identified 

“punishments that are unusual, signifying that they were previously 

unknown as penalties for a given offense.”
183

  The third category 

comprised penalties that are “excessive and serve[] no valid legislative 

purpose”
184

 because “[t]he entire thrust of the Eighth Amendment is… 

against that which is excessive.”
185

  The fourth and final category 

consisted of punishments invalidated because “popular sentiment abhors 

it.”
186

  Since capital punishment had enjoyed validity since the founding of 

the country, Justice Marshall focused his inquiry on whether capital 

punishment fell within one of his two remaining categories.
187

  Eventually, 

Justice Marshall concluded that the death penalty does not serve a valid 

penlogical purpose and in fact “is an excessive and unnecessary 

punishment that violates the Eighth Amendment.”
188

 

Justice Marshall continued his analysis by discussing public opinion 

of capital punishment.  A proper gauge of the public’s opinion on the 

death penalty requires the public to know all of the information 

surrounding it: 

…[T]he question with which we must deal is not whether a 

substantial portion of American citizens would today, if 
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polled, opine that capital punishment is barbarously cruel, 

but whether they would find it to be so in the light of all 

information presently available.
189

 

Justice Marshall recognized that the public has very little information 

concerning capital punishment and would seem to base most of its ideas 

concerning capital punishment on a perceived need for retribution.
190

  

Justice Marshall pointed to the great depth of discrimination in the death 

penalty’s application—against minorities, the poor, even based upon 

gender.
191

  Moreover, the public failure to recognize the death penalty’s 

finality has led to the deaths of people later discovered to be innocent.
192

  

Finally, the public does not know the effect the death penalty has on the 

legal system as a whole by sensationalizing certain crimes and impeding 

prison reform.
193

  If the public had knowledge of the flaws inherent in 

capital punishment, Justice Marshall believed the public would “find it 

shocking to [its] conscience and sense of justice.”
194

 

Justice Marshall’s theory assumes first that the public has complete 

access to all the information surrounding capital punishment, and second 

that if the public lacks immediate access, the government would willingly 

provide all of the information.  In order for the average citizen to become 

enlightened about the cruel and unusual elements of the death penalty, the 

government must share the information.  Otherwise, the public remains 

ignorant, relying on its “desire for retribution.”
195

  If the definition of 

“cruel and unusual punishment” relies upon society’s evolving standards 

of decency, the public must stay informed as to the types of punishments 

imposed to ensure the punishments remain within society’s evolving 

standards.  Similarly, if as Justice Marshall suggests, complete information 

on all aspects of the death penalty helps society define “cruel and 

unusual,” then public access to information concerning the death penalty 

becomes key to the evolution of the definition.  By limiting access to 

information, the government stalls the evolution of the definition of “cruel 

and unusual punishment,” freezing a supposed fluid standard at a 

particular moment in time. 

The death penalty in the United States lasted until the Court decided 

Gregg v. Georgia
196

 four years later.  In another fractured decision, Justice 

Stewart announced the opinion of the Court upholding Georgia’s 
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reworked death penalty statute that created a bifurcated jury process to 

determine whether or not to impose the death penalty.
197

  Unlike Justice 

Marshall in Furman, Justice Stewart found guidance in past decisions, 

focusing on the method used to execute the prisoner rather than the 

constitutionality of the death penalty as a whole.
198

 

Although Justice Stewart accepted the evolving nature of the Eighth 

Amendment, he did not apply it to the punishment of death, but limited its 

application to the method of execution.
199

  Still, Justice Stewart applied a 

two-part test: “First, the punishment must not involve the unnecessary and 

wanton infliction of pain.  Second, the punishment must not be grossly out 

of proportion to the severity of the crime.”
200

  Nevertheless, the Court 

must defer to the decisions of the legislature: 

We may not require the legislature to select the least severe 

penalty possible so long as the penalty selected is not 

cruelly inhumane or disproportionate to the crime involved.  

And a heavy burden rests on those who would attack the 

judgment of the representatives of the people.
201

 

As representatives of the people, the legislature stands in a good position 

to know the public’s opinion of the death penalty.  The Court also looked 

to the United States’ history and noted the imposition of the death penalty 

since the country’s beginning.
202

  Moreover, concerns of the death 

penalty’s discriminatory application are rectified through “a carefully 

drafted statute that ensures that the sentencing authority is given adequate 

information and guidance.”
203

  Justice Stewart’s deference to the 

legislature and reliance on history limits the definition of “cruel and 

unusual” in a way that does not question the sentence, but rather, the 

method for imposing the sentence.  The death penalty itself, because of its 

historical acceptance, does not face scrutiny under the evolving standards 

of decency. 

Justice Marshall’s dissent in Gregg reiterated his position in Furman.  

For Justice Marshall, the enactment of new death penalty legislation post-

Furman does not indicate public support.
204

  Once again, the crux of 

Justice Marshall’s argument lies with the need for the public to have all 

the information about the death penalty:  “But if constitutionality of the 

death penalty turns, as I have urged, on the opinion of an informed 
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citizenry, then even the enactment of new death statutes cannot be viewed 

as conclusive.”
205

  Citing a study about public perception of the death 

penalty after the enactment of the new statutes, Justice Marshall argued 

that the average citizen still lacked full knowledge of capital 

punishment.
206

  Similarly, Justice Marshall questioned the need for the 

death penalty when an alternative—life imprisonment—exists.
207

  Finally, 

Justice Marshall criticized what he saw as a punishment based solely on 

retribution.
208

 

Once again, Justice Marshall focused on the ignorance of the public in 

forming its opinion.  According to Justice Marshall, the public’s ignorance 

kept its focus on an antiquated mode of punishment.  Widespread 

dissemination of information concerning the procedures used to execute 

prisoners would humanize the process, making it more real to the average 

citizen.  Information concerning alternatives to execution, such as lifetime 

imprisonment, would offer the public more humane and less antiquated 

means of punishing criminals.  Such information could conceivably sway 

public opinion against the death penalty, creating a vocal majority for 

abolishment within the country. 

In the years following Gregg v. Georgia, the Court accepted the basic 

premise of the death penalty as constitutional, but limited its application to 

certain procedures and certain classes of offenders.  The Burger Court 

“indicated that states may enact capital statutes provided that application is 

limited to clearly defined classes of murder, and that due process 

requirements have been followed.”
209

  An early case during the Rehnquist 

Court explained the state of the Eighth Amendment with regards to capital 

punishment: 

First, there is a required threshold below which the death 

penalty cannot be imposed.  In this context, the State must 

establish rational criteria that narrow the decision maker’s 

judgment as to whether the circumstances of a particular 

defendant’s case meet the threshold.  Moreover, a societal 

consensus that the death penalty is disproportionate to a 

particular offense prevents a State from imposing the death 

penalty for that offense.  Second, States cannot limit the 

sentencer’s consideration of any relevant circumstances 

that could cause it to decline to impose the penalty.  In this 

respect, the State cannot channel the sentencer’s discretion, 
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but must allow it to consider any relevant information 

offered by the defendant.
210

 

This analysis shifts the focus from the constitutionality of the death 

penalty itself to the application of the death penalty.  While societal 

attitudes may change and impact how to administer the death penalty, 

society’s attitude toward the punishment itself, on a general scale, does not 

matter.  Post-Gregg, the Court limited the application of the death penalty, 

striking down its use as a punishment for rape of an adult woman
211

 as 

well as the rape of a minor;
212

 declaring the execution of mentally retarded 

offenders unconstitutional;
213

 and barring the execution of offenders who 

committed their offense while still a minor.
214

  In each decision, the Court 

envisioned the Eighth Amendment as allowing the death penalty but with 

specific limitations for its use. 

More recently, in Baze v. Rees,
215

 the Court addressed the 

constitutionality of a particular method for executing an offender.  In this 

case, death row inmates from Kentucky challenged the constitutionality of 

the state’s lethal injection protocol.
216

  The inmates argued, “because of 

the risk that the protocol’s terms might not be properly followed, resulting 

in significant pain” the procedures violated the Eighth Amendment.
217

  

Ultimately, the Court rejected the petitioner’s claims.  Writing for a 

plurality, Chief Justice Roberts addressed the general proposition of 

capital punishment: 

Capital punishment is constitutional… it necessarily 

follows that there must be a means of carrying it out.  Some 

risk of pain is inherent in any method of execution—no 

matter how humane—if only from the prospect of error in 

following the required procedure.  It is clear, then that the 

Constitution does not demand the avoidance of all risk of 

pain in carrying out executions.
218

 

Once again, the inquiry accepts the constitutionality of the death penalty, 

leaving in dispute only the method through which to challenge the 

sentence. 

Here, the inmates tried to have Kentucky’s method declared “cruel 

and unusual” by comparing it to a proposed method with less of a risk for 
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mishap and resulting pain.
219

  The plurality rejected this argument.  The 

possibility of pain does not rise to the level of “cruel and unusual” under 

the Eighth Amendment; the Amendment bars “wanton exposure to 

objectively intolerable risk.”
220

  Instead, Chief Justice Roberts provided a 

test for inmates proposing alternative execution procedures: 

To qualify, the alternative procedure must be feasible, 

readily implemented, and in fact significantly reduce a 

substantial risk of severe pain.  If a State refuses to adopt 

such an alternative in the face of these documented 

advantages, without a legitimate penological justification 

for adhering to its current method of execution, then a 

State’s refusal to change its method can be viewed as “cruel 

and unusual” under the Eighth Amendment.
221

 

The societal views on capital punishment serve as less of a factor 

because the Court has acknowledged the constitutionality of the capital 

punishment.  Instead, the burden rests on the inmate to demonstrate the 

procedure is unconstitutional by providing an alternative.  Moreover, the 

inmate must show a refusal on the part of the State to change the 

procedures.  By focusing on the procedures, the capital punishment 

inquiry does not address the larger constitutional question of capital 

punishment itself.  Nevertheless, access to information still plays an 

important role.  In order for the inmate to challenge the constitutionality of 

the death penalty procedure or to propose a different procedure, the inmate 

must first know all the facts of the State’s death penalty procedures.  

While public opinion is not an important factor in Chief Justice Robert’s 

analysis, information and access to information remains at the center of 

any challenge to capital punishment under the Eighth Amendment. 

 

III. THE FIRST AMENDMENT AND THE RIGHT OF 

ACCESS 

 

Of the various provisions contained in the First Amendment, the 

Right of Access finds its basis within the right of free speech.  In pertinent 

part, the Amendment provides: “Congress shall make no law… abridging 

the freedom of speech, or of the press.”
222

  The Constitution ensures that 

the citizens retain sovereignty over the government; as such, the citizen 

needs information to make the best decisions.
223

  The First Amendment 
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ensures that “[w]hen he decides an issue, he is entitled to information or 

opinion or doubt or disbelief or criticism which is relevant to that 

issue.”
224

  By ensuring the free flow of information to the citizenry, the 

Constitution provides for meaningful oversight of the government by the 

people and promotes accountability. 

For a period of time, the Supreme Court flirted with finding a “Right 

of Access” to the courts via the Sixth Amendment, which ensures the right 

to a “speedy and public trial.”
225

  This issue was addressed in the 1948 

Supreme Court case of In re Oliver,
226

 which involved the denial of an 

inmate’s habeas corpus petition by the Michigan State Supreme Court.  

The inmate had been convicted of contempt of court during a judge-grand 

jury hearing.
227

  At the time, Michigan had in place a grand jury system in 

which a judge sat as the sole fact-finder.
228

  The secretive nature of the 

grand jury led to the inmate’s conviction for contempt of court behind 

closed doors without the benefit of counsel.
229

  The Supreme Court held 

that this proceeding violated the inmate’s right to a public trial.
230

  The 

Court reasoned that the public trial serves “as a safeguard against any 

attempt to employ our courts as instruments of persecution.  The 

knowledge that every criminal trial is subject to contemporaneous review 

in the forum of public opinion is an effective restraint on possible abuse of 

judicial power.”
231

  Certain court proceedings could be held in chambers, 

but the majority of proceedings remained opened to the public.
232

  

Although a court had great powers to ensure the dignity of the court 

through contempt proceedings, the use of contempt still must abide by the 

Sixth Amendment guarantee of a public trial.
233

 

While In re Oliver opened the door to a right to public court 

proceedings, Gannett Co. v. DePasquale
234

 limited the Sixth 

Amendment’s application to the defendant alone.  During the pre-trial 

hearings of a murder case, local newspapers sought access to the 

courtroom in order to report on the proceedings.
235

  The Supreme Court 
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upheld the denial of access to the press because “members of the public 

have no constitutional right under the Sixth and Fourteenth Amendment to 

attend criminal trials.”
236

  According to the Court, the public-trial 

guarantee of the Sixth Amendment attaches to the individual for his or her 

own benefit, rather than serving as some general public right.
237

  The 

defendant, therefore, must assert a Sixth Amendment public-trial claim, 

not a third party.  By limiting the Sixth Amendment to the individual, the 

Court undercuts the power of the public to serve as “an effective restraint 

on possible abuse of judicial power.”
238

  Nevertheless, the Sixth 

Amendment does not stand for general rights, forcing litigants to find 

other means for ensuring government accountability within the criminal 

justice system. 

One of the first inklings from the Supreme Court of any type of Right 

of Access came in the case Zemel v. Rusk.
239

  The majority denied the 

appellant’s visa application to visit Cuba, finding “[t]he right to speak and 

publish does not carry with it the unrestrained right to gather 

information.”
240

  The government can restrict travel to both domestic and 

international areas if access “would directly and materially interfere with 

the safety and welfare of the area or the nation as a whole.”
241

  Although 

the majority rejected the Right of Access argument, Justice Douglas, in his 

dissent, laid the basis from which later courts would construct a First 

Amendment Right of Access.  Justice Douglas explained his theory behind 

the First Amendment: 

The right to know, to converse with others, to consult with 

them, to observe social, physical, political and other 

phenomena abroad as at home gives meaning and substance 

to freedom of expression and freedom of press.  Without 

those contacts, First Amendment rights would suffer.
242

 

For the First Amendment to have any force, people must have access to 

the information.  According to Justice Douglas access to the information 

and to different places permits the free flow of ideas.  Interesting to note, 

in the first iteration, the right of access theory has little to do with 

government oversight, but the general First Amendment idea of the 

marketplace of ideas. 
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During the 1970s, the Supreme Court issued a series of opinions 

pertaining to the limits of a prisoner’s First Amendment rights.  In two 

cases decided on the same day,
243

 the Court deferred to prison 

administrators’ experience when regulations touched upon inmates’ First 

Amendment rights.  In Pell v. Procunier, the Court upheld regulations 

denying reporters interviews with inmates of their choice.
244

  The Court’s 

inquiry began with the proposition that inmates retain “those First 

Amendment rights that are not inconsistent with [their status as prisoners] 

or with the legitimate penological objectives of the corrections system.”
245

  

Thus, Courts must perform a balancing test in determining the 

constitutionality of prison regulations that impede prisoner contact. 

As the basis of its decision, the Court reasoned that: 

Institutional considerations, such as security and related 

administrative problems as well as the accepted and 

legitimate policy objectives of the corrections system itself, 

require that some limitations be placed on [visitations to 

prisoners].  So long as reasonable and effective means of 

communication remain open and no discrimination in terms 

of content is involved, we believe that in drawing such 

lines prison officials must be accorded latitude.
246

 

Since the prison officials permitted the prisoners to communicate to 

outside sources through letters, the Court held the regulations did not 

violate the First Amendment rights of the prisoners.
247

  In response to the 

claims brought by newspaper reporters requesting access to the prisoners, 

however, the Court held “[n]ewsmen have no constitutional right of access 

to prisons or their inmates beyond that afforded the general public… The 

Constitution does not require government to accord the press special 

access to information not shared by members of the public generally.”
248

  

The Court reiterated this view in Saxbe v. Washington Post Co., reasoning 

that because the prison policy in question did not deny access to 

information available to the general public, the regulations did not infringe 

upon the First Amendment.
249

 

The two companion cases were announced with two separate dissents.  

In his Pell dissent, Justice Douglas argued for a right of access for the 
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press to gather information from inmates.
250

  While he accepted the 

majority’s balancing test, Justice Douglas did not believe the interest in 

prison discipline permitted the blanket ban on interviews to reporters.
251

  

Justice Douglas also advocated for a reading of the Free Press Clause 

based upon the public need for information about public institutions and 

the press as the means by which the public will receive that information.
252

  

In particular, Justice Douglas noted: “Prisons… are ultimately the 

responsibility of the populace.  Crime… is a matter of grave concern in 

our society and our people have a right and the necessity to know not only 

of the incidence of crime but of the effectiveness of the system designed to 

control it.”
253

  The press needs access to the information in order to fulfill 

its duty to ensure an informed public. 

In his Saxbe dissent, Justice Powell further explained the role of the 

press within the First Amendment: “The underlying right is the right of the 

public generally.  The press is the necessary representative of the public’s 

interest in this contest and the instrumentality which effects the public’s 

right.”
254

  Although neither Justice Douglas nor Justice Powell explicitly 

found a public right of access within the First Amendment, their dissents 

definitely recognize the special relationship the press has with the public.  

For an informed public to participate in the democratic process, the public 

needs access to information about the government.  Through the press, the 

public receives the information necessary to make informed decisions.  

Therefore, the press needs access to government information not 

accessible to the general public. 

Four years later, the Supreme Court decided Houchins v. KQED, 

Inc.,
255

 which arose from attempts by reporters to gain access to prisoners.  

After the suicide of an inmate at a county jail, the local television station 

sought to inspect and take pictures of the facility.
256

  When prison officials 

refused, the television station brought a First Amendment claim.
257

  The 

Court eventually rejected the claim, finding “[n]either the First 

Amendment nor the Fourteenth Amendment mandates a right of access to 

government information or sources of information within the 

government’s control… the media have no special right of access… 

different from or greater than that accorded the public generally.”
258
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The Court did recognize the important place the media has in 

American society.  “[A]cting as the ‘eyes and ears’ of the public, they can 

be a powerful and constructive force, contributing to remedial action in the 

conduct of public business.”
259

  However, the Court did not recognize the 

existence of any First Amendment Right of Access.  While the media 

could help to inform the public, reporters did not necessarily have to rely 

on their own inspection of the prisons or interviews of prisoners.  The 

public had access to information through communications inmates had 

with family members as well as citizen task forces, which inspected the 

facilities.
260

 

In his dissent, Justice Stevens offered a wider reading of the First 

Amendment.  According to Justice Stevens, the First Amendment, at its 

core, protects the free exchange of information.
261

  As such, the First 

Amendment has a dual purpose, protecting “not only the dissemination but 

also the receipt of information and ideas.
262

  Moreover, the free flow of 

information ensures the success of the American democratic system 

predicated upon “the existence of an informed citizenry.”
263

  Justice 

Stevens argued: “Without some protection for the acquisition of 

information about the operation of public institutions such as prisons by 

the public at large, the process of self-governance contemplated by the 

Framers would be stripped of all its substance.”
264

  With access to 

information about the prisons, the public can better oversee its 

governments.  Here, Justice Stevens ties the First Amendment to the 

notion of public oversight of the government.  The access to information 

enables the public to better assert its constitutional rights in the face of 

government violations.  Constitutional rights do not disappear once 

individuals are imprisoned.  Justice Stevens noted: 

While a ward of the State and subject to its stern discipline, 

he retains constitutional protections against cruel and 

unusual punishment… a protection which may derive more 

practical support from access to information about prisons 

by the public than by occasional litigation in a busy 

court.
265

 

Using Justice Stevens’ reasoning, the First Amendment becomes an 

important tool in the public’s duty to oversee the government.  Through 
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access to information, the public can ensure the government does not 

infringe upon the rights of even the least politically powerful. 

With the plurality decision of Richmond Newspapers v. Virginia,
266

 

the Supreme Court found a public right of access to government 

proceedings within the First Amendment.  During a high profile murder 

trial, the judge had closed his courtroom to the public.
267

  In response, the 

local newspaper sued to reopen the trial.
268

  After stressing the 

traditionally public nature of trials in the United States, Chief Justice 

Burger described the First Amendment as a means to ensure government 

accountability.  The various provisions of the First Amendment “share a 

common core purpose of assuring freedom of communication on matters 

relating to the functioning of government.”
269

  The press relates the events 

of a trial to the people, alerting the people to miscarriages of justice.  

Although the First Amendment makes no explicit mention of the Right of 

Access, to permit the government to limit access to proceedings would 

undermine the concept of freedom of speech and freedom of the press.
270

 

Perhaps the more important opinion issued in Richmond Newspapers 

came from Justice Brennan.  While the Chief Justice proclaimed a First 

Amendment Right of Access, he noted the government could limit access 

provided “an overriding interest” existed.
271

  According to Justice 

Brennan, the First Amendment “has a structural play in securing and 

fostering our republican system of self-government.”
272

  Because of the 

structural role of the First Amendment, the government may not interfere 

with “meaningful communication” that informs the public.
273

  In deciding 

Right of Access cases, Justice Brennan offered a two-part test.  First, 

courts should consider whether there exists “an enduring and vital 

tradition of public entree to particular proceedings or information.”
274

  

Next, courts should consider “whether access to a particular government 

process is important in terms of that very process.”
275

 

In the context of Richmond Newspapers, Justice Brennan noted the 

long history of public trials.
276

  Under the second prong, Justice Brennan 

noted the important role open trials serve “in furthering the efforts of our 
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judicial system to assure the criminal defendant a fair and accurate 

adjudication of guilt or innocence.”
277

  Denying access to the trial 

undermines the entire legal system.  Justice Brennan wrote: 

Secrecy is profoundly inimical to this demonstrative 

purpose of the trial process.  Open trial assure the public 

that procedural rights are respected, and that justice is 

afforded equally.  Closed trials breed suspicion of prejudice 

and arbitrariness, which in turn spawns disrespect for law.  

Public access is essential, therefore, if trial adjudication is 

to achieve the objective of maintaining public confidence in 

the administration of justice.
278

 

Using his test, Justice Brennan found that trials should be open to the 

public.  Of more importance, Justice Brennan provided a method of 

analysis with farther reaching application.  Although Chief Justice Burger 

relied heavily upon the tradition of public trials to justify a Right of 

Access, Justice Brennan looks beyond, accepting the Right of Access as a 

given and then moving to define the Right’s limits. 

Two years later, the Court adopted Justice Brennan’s test in Globe 

Newspaper Co. v. Superior Court.
279

  However, Justice Brennan noted the 

limited nature of the Right of Access.
280

  The State must provide 

“weighty” justifications for limiting access.
281

  Specifically, to deny 

access, the State must show that “denial is necessitated by a compelling 

governmental interest, and is narrowly tailored to serve that interest.”
282

  

Globe Newspaper Co. involved a Massachusetts statute that limited access 

to all trials involving the rape of minors.
283

  The State argued that the 

statute protected minors from further trauma.
284

  While the reason 

provided by the State had some merit, the Court found that the statute in 

question went too far because of its mandatory application.
285

  The Right 

of Access may have limitations, but the State has a heavy burden if it 

seeks to limit that right. 

Throughout the Right of Access line of cases, the Court never 

explicitly dealt with public access to the execution itself.  That is not to 

say that the Supreme Court has never had the opportunity to address the 

issue.  In 1890, the Supreme Court considered Minnesota’s execution 
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authorization statute in Holden v. Minnesota.
286

  The statute limited the 

means of execution to hanging “within the walls of the jail” or “within an 

enclosure which shall be higher than the gallows, and shall exclude the 

view of persons outside.”
287

  The statute permitted the presence of select 

witnesses provided “no person so admitted shall be a newspaper reporter 

or representative.”
288

  Moreover, newspapers could not publish an account 

of the execution “beyond the statement of the fact that such convict was 

on the day in question duly executed according to law.”
289

  Such 

restrictions would seem incongruous with First Amendment principles; 

however, the challenge to the statute focused on whether a section 

imposing a period of solitary confinement upon the prisoner prior to his or 

her execution violated the Ex Post Facto Clause.
290

  Nevertheless, the 

Court upheld the statute because “it only prescribed the hour of the day 

before which, and the manner in which, the punishment of hanging shall 

be inflicted.”
291

  The Court then proceeded to find the other regulations of 

the statute constitutional: 

Whether a convict, sentenced to death, shall be executed 

before or after sunrise, or within or without the walls of the 

jail, or within or outside of some other enclosure, and 

whether the enclosure within which he is executed shall be 

higher than the gallows, thus excluding the views of 

persons outside, are regulations that do not affect his 

substantial rights.  The same observation may be made 

touching the restriction…as to the number and character of 

those who may witness the execution, and the exclusion 

altogether of reporters or representatives of newspapers.  

These are regulations which the legislature, in its wisdom, 

and for the public good, could legally prescribe in respect 

to executions occurring after the passage of the act…
292

 

While upholding the statute, the Court does not even consider the First 

Amendment implications of private executions.  Indeed, the entire concept 

of a Right of Access has yet to enter into the Supreme Court’s 

jurisprudence.  Although the Court validates private execution statutes, the 

Court does so in passing.  The Court has since never broached the concept 

of private execution laws nor has the Court overturned Holden.  However, 
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the case’s applicability to any Right of Access challenge to modern 

execution procedures would seem miniscule in light of more recent 

Supreme Court cases—most notably the analysis adopted by the Court in 

Globe Newspaper Co. 

 

IV. THE FIRST AMENDMENT AS A SWORD 

 

Two recent lower court decisions addressed the connection between 

the First Amendment Right of Access and the Eighth Amendment: In re 

Lombardi
293

 and Schad v. Brewer.
294

  This section will begin with a brief 

reiteration of the drug shortages states are facing.  Next, the section will 

explore the litigation tactics used by inmates and the varying degrees of 

success the inmates have had.  The final section will argue for the 

extension of the Right of Access to the protocols surrounding capital 

punishment. 

In recent years, death penalty states have had difficulty procuring the 

drugs traditionally used in lethal injection procedures.  The European 

manufacturers of the drugs have stopped manufacturing the drugs in an 

effort to curtail the supply in the United States.  Consequently, states have 

had to turn to alternative methods either to acquire the drugs or to carry 

out the lethal injection procedure.  Some states have resorted to using 

compound pharmacists to manufacture the necessary drugs.  Other states 

have resorted to more questionable methods.  The result has been the same 

for each state: a shortage in the supply of the lethal injection drugs. 

As states have struggled to acquire the drugs, they have also become 

less transparent in regards to lethal injection procedures.  In particular, 

states have sought to shield the public from information about the sources 

of the drugs.  Missouri and Arizona have similar provisions to limit access 

to information about the execution procedures.  Specifically, states shield 

the identities of the executioners, as defined by the state.  In the face of 

drug shortages, states have sought to expand the definition of the 

executioner beyond a specific individual.  Defendants have responded, 

with varying success, with new tactics to acquire shielded information. 

 

A. In re Lombardi 

 

Missouri’s death penalty statute grants discretion to the Director of 

the Missouri Department of Corrections to devise the lethal injection 

                                                 
293

 In re Lombardi, 741 F.3d 888 (8th Cir. 2014). 
294

 No. CV-13-2001-PHX-ROS, 2013 U.S. Dist. LEXIS 145387 (D. Ariz. Oct. 7, 

2013)aff’d 732 F.3d 946 (9th Cir. 2013). 



Spring, 2015 INJECTION AND THE RIGHT OF ACCESS 109 

 

protocol.
295

  The Director also chooses the members of the “execution 

team” comprised of “those persons who administer lethal gas or lethal 

chemicals and those persons, such as medical personnel, who provide 

direct support for the administration of lethal gas or lethal chemicals.”
296

  

The chosen execution protocol “that directly relates to the administration 

of…lethal chemicals” remains open to the public.
297

  However, other 

elements of the execution remain confidential, such as the “identities of 

members of the execution team” and execution protocols not directly 

related to the actual administration of the drugs.
298

 

In response to the dwindling supply of lethal injection drugs, 

Missouri’s Director “issued a new execution protocol in May 2012 that 

called for the injection of two grams of propofol.”
299

  However, the 

Director abandoned the use of propofol in October 2013 because its use as 

an anesthetic in surgical procedures could be jeopardized by resulting 

European Union trade restrictions.
300

  Consequently, Missouri adopted 

new procedures that replaced propofol with pentobaribital.
301

  Missouri 

also added the compound pharmacy responsible for providing the 

pentobaribital to the execution team.
302

 

In 2012, death row inmates in Missouri sued the Director alleging that 

the new protocol violated the Eighth Amendment’s cruel and unusual 

punishment clause.
303

  After Missouri revised its lethal injection protocol, 

the inmates filed an amended complaint on December 3, 2013, challenging 

“the current protocol and the use of pentobarbital.”
304

  The district court 

issued a discovery order that required “the Director to disclose to counsel 

for the plaintiffs…the identities of the physician who provides a 

prescription for the compounded pentobarbital, the pharmacist who 

compounds the pentobarbital used in executions, and the laboratory that 

tests the compounded drug.”
305

  The district court asked the inmates’ 

attorneys to keep the information “confidential ‘other than as needed to do 

the investigation.’”
306

  The plaintiffs sought to use the discovery to 

possibly form the basis of an Eighth Amendment claim, believing that the 
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use of pentobarbital from a compounding pharmacy “creates a substantial 

risk of severe pain or an objectively intolerable risk of severe pain.”
307

 

The Director sought a writ of mandamus from the Eighth Circuit to 

stop the district court from enforcing the discovery orders.
308

  A three-

judge panel granted the writ in part, prohibiting the disclosure of the 

prescribing physician’s identity.
309

  However, the Director still needed to 

disclose “the identities of the compounding pharmacy and the testing 

laboratory.”
310

  The Eighth Circuit then granted a rehearing en banc.
311

 

The Director put forth two reasons to deny the inmates access to the 

requested information.  First, the Director argued that the information was 

protected by Missouri statute.
312

  Specifically, by declaring the 

compounding pharmacy and testing laboratory members of the execution 

team, the identities fell under the Missouri execution statute, which 

ensures the confidentiality of members of the execution team.
313

  Second, 

the Director asserted that the plaintiffs had failed to state a claim in the 

underlying litigation.
314

  The plaintiffs did not provide enough information 

in their Eighth Amendment complaint to support their claim; therefore, the 

district court should not have granted discovery, but should have 

dismissed the claim.
315

  The Director also feared that disclosure of the 

information could lead to “collateral consequences” that would prevent 

future acquisition of lethal injection drugs.
316

  If known to the public, 

compounding pharmacies might succumb to outside pressure and no 

longer sell drugs to the government.
317

 

The Eighth Circuit agreed with the Director’s argument that the 

inmates lacked a claim that could withstand a motion to dismiss.  The 

plaintiffs failed to show that “the risk of harm arising from the State’s 

current lethal-injection protocol is substantial when compared to known 

and available alternatives.”
318

  Relying on Baze v. Rees, the Court stated: 

Where, as here, there is no assertion that the State acts 

purposefully to inflict unnecessary pain in the execution 

process, the Supreme Court recognized only a limited right 
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under the Eighth Amendment to require the State to change 

from one feasible method of execution to another. 

. . . Without a plausible allegation of a feasible and more 

humane alternative method of execution, or a purposeful 

design by the State to inflict unnecessary pain, the plaintiffs 

have not stated an Eighth Amendment claim based on the 

use of compounded pentobarbital.
319

 

The inmates had hoped to use the information acquired through discovery 

to support their Eighth Amendment claims.  Without the identity of the 

compounding pharmacy, the inmates could not research and ensure the 

safety of the drugs administered during the lethal injection.  Caught in a 

Catch-22, the inmates’ claim failed because the inmates did not have the 

information they sought to acquire in discovery.  Ultimately, In re 

Lombardi shows the difficulty in not only succeeding on, but also 

proceeding to, discovery of an Eighth Amendment claim without access to 

all the information concerning the execution protocols.  An Eighth 

Amendment claim by itself does not gain the plaintiff access to the 

execution protocols the state seeks to keep private. 

 

B. Schad v. Brewer 

 

Like Missouri, Arizona’s death penalty statute gives the state 

department of corrections leeway in determining the protocol.  The statute 

limits the method of execution to lethal injection, but does not define the 

drugs to be used.
320

  As such, the Arizona Department of Corrections 

makes the ultimate decision on the exact drugs used for the execution.  

Arizona’s death penalty statute also keeps the identity of the executioner 

out of the public domain: 

The identity of executioners and other persons who 

participate or perform ancillary functions in an execution 

and any information contained in records that would 

identify persons is confidential and is not subject to 

disclosure…
321

 

Two Arizona death row inmates filed a complaint against the 

governor of Arizona, the director of the Arizona Department of 

Corrections, and their respective wardens.
322

  The inmates hoped to 
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receive an injunction from the district court requiring the defendants to 

disclose the information about the lethal injection drugs.
323

  Specifically, 

the inmates requested to know: 

a. The manufacturer of lethal-injection drugs; 

b. The NDCs of lethal-injection drugs; 

c. The lot numbers of lethal-injection drugs; 

d. The expiration dates of lethal-injection drugs; 

e. Documentation indicating that those who will handle 

pentobarbital or other controlled substances in the 

execution have the appropriate DEA authorization to do 

so.
324

 

Of particular interest, the inmates did not claim any Eighth Amendment 

violation, but sought the information under alleged violations of the First 

and Fourteenth Amendment.
325

  Unlike the plaintiffs from In re Lombardi, 

the plaintiffs did not claim a breach of the Eighth Amendment.  Rather 

than seek the information through discovery, the plaintiffs in Schad v. 

Brewer made the lack of information the basis of their claim. 

The plaintiffs had attempted to receive the information outside of 

litigation.  Lawyers for the plaintiffs wrote two letters over the summer of 

2013 requesting information about the lethal injection protocols.
326

  The 

plaintiffs hoped to learn “the name of the manufacturer of the drug, the 

brand name of the drug, the expiration date, whether the drug is 

compounded, and the Drug Enforcement Administration registrations 

authorizing the execution team members to handle controlled 

substances.”
327

  The State refused to provide the name of the manufacturer 

or the source of the drug, citing A.R.S. §13-757(C) and its prohibition on 

the revelation of the identity of execution team members.
328

  A public 

records request by the American Civil Liberties Union of Arizona 

succeeded in obtaining “a highly redacted document regarding the 

acquisition of the execution drugs,” revealing “only that the drug is 

Nembutal® that was purchased sometime in 2011.”
329

 

The conflict surrounding the drug information stemmed from 

plaintiffs’ perceptions that Arizona may have either improperly acquired 

the drug or would use expired drugs.  Plaintiffs cited Cook v. FDA in 
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which the DC Circuit found that the FDA had permitted Arizona, 

California, and Tennessee to import lethal injection drugs in violation of 

the Food, Drug, and Cosmetic Act.
330

  At one execution, Arizona 

discovered that the drugs to be used had expired.
331

  In fact, the plaintiffs 

alleged that the state’s stockpile of pentobarbital, comprised of 

Nembutal®, had expired in March 2013.
332

  The manufacturer of 

Nembutal® no longer sold the drug to departments of corrections, leaving 

Arizona without a source to acquire the drug legitimately.
333

 

Plaintiffs’ arguments focused on Arizona’s attempts to conceal the 

requested information from the public.  First, plaintiffs attempted to 

establish a right to the information under the First Amendment.
334

  

According to the plaintiffs, the lack of information leaves plaintiffs 

“unable to vindicate any potential Eighth Amendment claim that they may 

have.”
335

  For their First Amendment claim, the plaintiffs relied upon 

California First Amendment Coalition v. Woodford, which recognized a 

public “right to be informed about how the State and its justice system 

implement the most serious punishment a state can exact from a criminal 

defendant—the penalty of death.”
336

  In furtherance of their argument, the 

plaintiffs noted that Arizona had previously provided similar information 

in past public-records proceedings.
337

  Second, the plaintiffs claimed that 

the denial of access to the information “violate[d] their right to due 

process and meaningful access to the courts by preventing them from 

discovering whether they have a colorable claim that their executions will 

be carried out in violation of the Eighth Amendment.”
338

 

Defendants countered by doubting the ability of the plaintiffs to make 

an eventual Eighth Amendment claim.
339

  Moreover, defendants relied 

again upon Arizona’s execution statute, which prohibits the disclosure of 

the executioner’s identity.
340

  Under the defendant’s arguments, the drug 

manufacturers fell under the definition of a “person” for whom the death 

penalty statute required confidentiality.
341

  Defendants also argued that by 
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revealing the information, the sources of the drugs may become subject to 

public pressure and attacks.
342

  If the information were to become well 

known, the state could find it even more difficult to maintain a supply of 

lethal injection drugs.
343

 

The district court rejected the inmates’ due process claim. The court 

reasoned that the plaintiffs could not show an actual injury:  “Because 

Plaintiffs do not have a constitutional right to assess whether they have [an 

Eighth Amendment] claim, they have failed to state a claim for denial of 

access to the courts in violation of their due process rights.”
344

  However, 

the court did accept the First Amendment claim.  Relying on California 

First Amendment Coalition, the district court found a public right of 

access under the First Amendment to the drug information “because there 

is both an historical tradition with public access to information about the 

means of executions and a public importance of public access to that 

information.”
345

  Having found a right to access the information, the Court 

then determined that Arizona’s attempts to deny access to the information 

lacked a rational relationship to a legitimate penological interest.
346

  The 

court found the defendants’ concerns of possible public backlash to be 

speculative.
347

  Moreover, some requested information, such as the drug 

expiration date, lot number, or National Drug Code, would not reveal the 

manufacturer’s identity.
348

  In granting plaintiffs’ motion, the court did not 

require Arizona to provide all the requested information, for fear of 

disclosing the executioner’s identity.  Instead, the court ordered the state 

to disclose: 

a. The manufacturer of lethal injection drugs; 

b. The NDCs of lethal-injection drugs; 

c. The lot numbers of lethal-injection drugs; 

d. The expiration dates of lethal-injection drugs.
349

 

The decision in Schad v. Brewer provides an interesting new twist in 

death penalty litigation.  As the Schad court implied in rejecting the due 

process claim, discovery is not a right for plaintiffs.  In order to succeed 

on an Eighth Amendment claim, plaintiffs must have all of the information 

prior to filing their complaint for any chance at moving on to the 

discovery stage of litigation.  When the state appears uncooperative in 

granting access to lethal injection protocols, the response should not be 
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grounded in an Eighth Amendment claim.  Plaintiffs’ claim would most 

likely not survive a motion for dismissal.  Rather, the plaintiffs should 

look to the First Amendment as a sword.  Through a right of access claim, 

the plaintiffs can acquire the information needed to bring forth an Eighth 

Amendment claim with a better potential for success.  Of course, plaintiffs 

would need to move quickly in the face of possible executions; however, 

temporary stays would provide a means of delaying executions. 

After the decision in Schad v. Brewer, the defendants provided the 

plaintiffs with the requested information.
350

  Ultimately, the information 

could not form the basis of an Eighth Amendment claim and both 

plaintiffs were executed.
351

 

 

C. The Future of Right of Access 

 

Both the public and the condemned inmate have an interest in 

knowing the exact procedures used in implementing the death penalty.  As 

such, the Right of Access should extend to the state execution protocols, 

albeit for different reasons.  In terms of the public, society has an interest 

in seeing that when the State implements the most severe punishment, the 

State does so in keeping with Eighth Amendment principles.  Similarly, 

the condemned individual has an interest in knowing that when the State 

executes him, or her, the State does so humanely.  The idea of the 

individual right admittedly is a more nuanced argument and rests less 

upon extension of Supreme Court precedent and more upon general ideas 

of morality.  In both instances, the Right of Access should be extended to 

include all information pertaining to executions. 

A public Right of Access to execution information is an extension of 

the Richmond-Globe theory of court access.  Although the Court denied a 

Right of Access under the Sixth Amendment,
352

 the test articulated by the 

Court in Globe clearly finds a Right of Access an integral part of the First 

Amendment.  Applying the Globe test to execution protocols, the 

argument for public access to the information becomes more compelling.  

First, a long history of public access to executions has existed.  True, for 
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the last one hundred-fifty years the states have curtailed the public’s 

ability to view executions in the open.  However, the public still had 

access to the information as to how the executions took place.  Although 

the hangings of Minnesota occurred behind closed doors, the public still 

knew that the state would use the simple rope and gallows to execute a 

condemned person.  Similarly, as New York prepared to implement the 

first execution via electrocution, newspaper articles provided the pubic 

with detailed accounts of exactly how the execution would occur.  In 

terms of lethal injections, only in the past few years have states sought to 

curtail public access to the information surrounding the implementation of 

the execution.  The details surrounding execution procedures have 

traditionally been open to the public.  Under the second prong of the 

Globe test, access to lethal injection protocols would seem important to 

ensure that States execute individuals in a manner consistent with Eighth 

Amendment principles.  Similar to public access to trials, public access to 

execution procedures would ensure the constitutionality of the proceeding 

and maintain public confidence in capital punishment. 

Of course, a fundamental difference exists between the trial and the 

implementation of punishment.  The Court has consistently deferred to 

prison officials in cases that challenged regulations restricting public 

access to prisoners.
353

  However, a key difference exists between such 

regulations and the denial of information concerning execution protocols.  

In seeking access to the execution protocols, the public does not attempt to 

conduct interviews with selected prisoners nor does it attempt to film 

segments of the prison.  The public seeks general information from the 

prison officials as to how a government proceeding—perhaps the most 

severe and grave proceeding a government can undertake—is to be 

conducted.  In each of the prison access cases, the Court also noted the 

ability of the public to obtain the information through other means—

citizens committees, prison mail to family members.
354

  State secrecy 

surrounding execution protocols provides no alternative means for the 

public to know the details of the execution itself.  Prisoners cannot write 

letters to family members detailing how the state procured the drugs 

because the state does not provide access to the information.  Unlike 

prison conditions, the lethal injection protocols are not readily observable 

and capable of dissemination to outside sources by prisoners because the 

states refuse to provide the information. 

Courts confronted with demands for the information pertaining to the 

acquisition of lethal injection drugs have discussed the interest the State 

has in maintaining the secrecy of the executioner.  Most notably, Chief 
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Judge Kozinski in Landrigan v. Brewer argued that states should protect 

the drug manufacturers from potential public attacks.
355

  Chief Judge 

Kozinski also seems to accept the need to protect European suppliers from 

criminal investigations under the European Union: 

Indeed, Arizona had good reasons not to [provide the name 

of the drug manufacturer]; just twenty-four hours after the 

state attorney general conceded the drug was imported from 

Great Britain, one journalist suggested the company might 

be criminally liable under an EU regulation that makes it 

illegal to “trade in certain goods which could be used for 

capital punishment, torture, or other cruel, inhuman or 

degrading treatment.”
356

 

Such arguments not only seem to condone the violation of the laws of 

other jurisdictions but also, and more importantly, fail to appreciate the 

role of the public in the Eighth Amendment’s evolution.  If the public 

expresses displeasure with a company providing the State with lethal 

injection drugs, the public does so as a showing of the evolving standards 

of decency.  If a company chooses to respect public concerns and abstain 

from lethal injection proceedings, it does so of its own volition. 

The First Amendment Right of Access provides the means through 

which society can properly evaluate the evolving standards of decency 

integral to the Eighth Amendment.  As the Right of Access gives 

substance to the Freedom of the Press Clause, so too does it provide 

substance for the Eighth Amendment.  Society cannot accurately judge the 

humaneness of current punishments if it lacks all the information required 

to do so.  By keeping various death penalty protocols secret, states keep 

arguments about the constitutionality of lethal injections and the death 

penalty as a whole limited.  The Right of Access enables the public to 

receive information concerning government proceedings.  The free access 

to all of the information concerning execution proceedings ensures a true 

discussion of whether current practices remain constitutional in light of 

evolving standards of decency. 

When considering whether an individual inmate should be able to 

assert the Right of Access on his or her own behalf, one must look beyond 

the societal benefits of the right.  True, the individual can gain information 

that will then become subject to public scrutiny through the open courts.  

However, something more fundamental should compel the State to 

provide the inmate with all information surrounding the execution process, 

especially when the information directly pertains to the exact method 
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employed to end the inmate’s life.  The inmate cannot ensure the 

constitutionality of the punishment if he or she does not know the details 

of the method itself.  Such secrecy seems contrary to fundamental 

understandings of morality and fairness within the punishment stage of the 

criminal justice system.  The individual should know the details of the 

punishment that the state will impose upon him or her.  When the 

individual receives a sentence of a term of imprisonment, the individual 

can observe the conditions once inside the prison and report upon them.  

Executions do not have such benefits.  Once the punishment has been 

administered, a life ends.  Therefore, it is incumbent upon the state to 

provide the information in advance. 

Extending the Right of Access to include all information concerning 

executions does not come without some limits.  For the public, the right 

would not extend to include access to watch the execution.  Rather, the 

right would simply require states to disclose the details of the execution 

protocols.  Likewise, the individual prisoner would have a right to know 

the means by which the state will execute him, but not necessarily to 

broadcast the execution or invite unlimited guests to view the execution.  

Such limits take into account the states’ interests in maintaining order 

within prisons and keep with the Supreme Court prison access cases of the 

1970s. 

 

CONCLUSION 

 

This article does not seek to argue against the constitutionality of the 

death penalty, nor does it seek to delve into the morality of such a 

punishment.  It seeks to shed light on a potential new frontier for death 

penalty litigation—First Amendment Right of Access.  Current state 

government practices have attempted to obscure from the public the means 

by which inmates are executed.  By using a First Amendment claim, 

inmates can combat state obfuscation and perhaps gain access to 

information that could form the basis of an Eighth Amendment claim. 

Justice Marshall theorized that if the public had all the information 

concerning the application and administration of capital punishment, a 

majority of the public would reject the punishment.
357

  State attempts to 

keep the protocols surrounding executions outside the public domain make 

it difficult to test Justice Marshall’s theory.  A Gallup poll released in 

October 2013 showed the lowest support for the death penalty in forty 

years at sixty percent in favor of the punishment.
358

  However, in that 
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same poll, fifty-two percent of Americans believed the death penalty is 

applied fairly and forty percent thought the death penalty was applied 

unfairly.
359

  The numbers from the polls come when states have actively 

sought to shield from the public the exact details of how an inmate is put 

to death. 

The basis of the Eighth Amendment, the evolving standards of 

decency that mark the progress of a maturing society, is meaningless 

unless the standards are permitted to evolve.  To do so, society must have 

access to information, hence, the importance of a First Amendment Right 

of Access.  Once the information is available, the citizenry can make a 

fully informed decision.  In the interim, inmates should be able to use the 

Right of Access as a means to circumvent the limitations presented by 

state attempts to keep lethal injection protocols secret. 
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Introduction 

States are increasingly turning to automated camera systems as a 

means of enforcing traffic regulations. According to the Insurance Institute 

for Highway Safety, 24 states and the District of Columbia had some form 

of camera enforcement program as of February 2015.
1
 Only eight states 

(AR, ME, MS, MT, NV, NH, SC, and WV) specifically prohibit most 

forms of unattended photo enforcement (e.g., enforcement when a police 

officer is not present and operating the equipment that records the 

violation).
2
 The extent to which jurisdictions use photo enforcement 

varies, as do the fines assessed for violations resulting therefrom. Most 

states use one or more of the following types of photo enforcement: red 

light cameras (19 states), speed enforcement (8 states), rail crossings (5 

states).
3
 Some jurisdictions are also using photo enforcement to ticket 

drivers for failing to make a complete stop at a stop sign
4
 or for passing a 

stopped school bus.
5
 On its face, camera enforcement of traffic laws seems 

like a reasonable tool for police to ensure public safety. However, the 
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technology is not without controversy and raises serious issues about 

privacy, due process, public policy, basic fairness and the overarching 

danger of allowing cash strapped municipalities to embrace the 

technologies for their economic value. 

 

I. PUBLIC SAFETY OR REVENUE GENERATION 

 

Before exploring the more controversial aspects related to camera 

enforcement of traffic regulations such as privacy and due process, it is 

useful to examine the factors that motivate municipalities to implement 

such programs. If they are primarily motivated to protect drivers and 

pedestrians, and if there is clear evidence that public safety is significantly 

improved by the use of these devices, then perhaps a compelling argument 

can be made in favor of camera enforcement. On the other hand, if the 

state interest in using cameras to enforce traffic regulations is primarily to 

raise revenue, then the permissibility of encroachments on 

Constitutionally protected rights to privacy and due process are harder to 

justify. 

A. Public Safety Consideration 

According to the most recent statistics compiled by the National 

Highway Traffic Safety Administration (NHTSA), traffic fatalities have 

shown a general decrease from 1994 through 2012.
6
 (See Table 1 for 

details). These data show a modest overall decrease in the total number of 

fatal crashes from 36,254 in 1994 to 30,800 in 2012.
7
 The total number of 

fatalities involved also decreased during the period from 40,716 in 1994 to 

33,561 in 2012.
8
 Although the numbers are still high, that the incidence of 

traffic fatalities and death resulting from these has been decreasing over a 

period of 17 years is noteworthy.  There does not appear to be an 

increased incidence of fatalities that law enforcement is attempting to 

address through the extraordinary means of red light cameras and related 

camera based traffic enforcement. Nor does there seem to be much 

evidence that camera enforcement can significantly reduce traffic 

accidents or fatalities. The available data on the impact of red light 

cameras, for example, are inconclusive.
9
 A 2005 report by the Federal 
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Highway Administration (“FHA”) examined before and after data from 

seven jurisdictions across the United States that had implemented red light 

cameras.
10

 The FHA found that the incidence of right-angle crashes in fact 

decreased by 379 in these jurisdictions but the incidence of rear-end 

crashes actually increased by 375 during the test period. 
11

 

The lack of conclusive evidence that the use of red light cameras and 

similar camera-based traffic enforcement significantly reduces traffic 

accidents has not stopped municipalities across the country from 

implementing these types of automated traffic enforcement devices, even 

in instances where they have been proven to cause more accidents than 

they prevent. The reason is simple. According to reports by a number of 

media sources, there is tremendous revenue generating potential for these 

municipalities.
12

 For example, an investigative report by television station 

KCAL in Los Angeles disproved the city’s claims of a 34% reduction in 

accidents after the installation of red light cameras. The report, obtained 

by the station only after a public records request at a cost of $500, went on 

to show that 20 of 32 intersections using red light cameras had an increase 

in accidents in the six months following the installation of the cameras in 

comparison to the six months preceding their installation.  During the 

same period, the accident rates at three intersections remained the same 

                                                                                                                         
http://www.nhtsa.gov/DOT/NHTSA/Traffic%20Injury%20Control/Articles/Associated%

20Files/HS810763.pdf (last visited March 5, 2015) (noting after an evaluation of all key 

studies including national and international data on red light cameras that “General 

findings across the key studies were consistent with those found in earlier studies. That is, 

a decrease in right-angle crashes occurred; with a concomitant increase in rear-end 

crashes”). 
10

 FED. HIGHWAY ADMIN., Safety Evaluation of Red Light Cameras -- Executive 

Summary (2005), available at http://www.fhwa.dot.gov/publications/research/safety/ 

05049/05049.pdf. 
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 U.S. DEP’T OF TRANSP., FHWA-HRT-05-049, FEDERAL HIGHWAY 

ADMINISTRATION, Safety Evaluation of Red Light Cameras—Executive Summary (2005), 

available at http://www.fhwa.dot.gov/publications/research/safety/05049/05049.pdf (last 

visited Jun. 8, 2015). 
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 See, e.g., James. C. Walker, Stop the Red-Light Cameras: They Raise Money But 

Do Not Improve Traffic Safety, PITTSBURGH POST-GAZETTE, June 25 2012, at B7, 

available at http://www.post-gazette.com/opinion/Op-Ed/2012/06/25/Stop-the-red-light-

cameras-They-raise-money-but-do-not-improve-traffic-safety/stories/201206250138; 

Tom McIlroy, City’s Most Lucrative Speed Camera Nets $1.54m, 6408 drivers, 

CANBERRA TIMES (Australia), Mar. 22, 2014, § A, at A001; Maggie Clark, Red-light 

Cameras Generate Revenue, Controversy, USA TODAY, Oct. 15, 2013, available at 

http://www.usatoday.com/story/news/nation/2013/10/15/stateline-red-light-cameras/ 

2986577/; John J. Miller, The Red-Light District – At Too Many Intersections, There Are 

Cameras of Ill Repute, NATI’L REVIEW, Dec. 31, 2014, https://www.nationalreview.com/ 

nrd/articles/394966/red-light-district; 18 Does the Road to Hell Have Red Light 

Cameras?, THE WKLY STANDARD, No. 37, June 10, 2013, http://www.weekly 
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and only nine intersections showed an improvement.
 13

 A 2010 audit of the 

Los Angeles County Photo Red Light Program concluded that the data 

presented by the Los Angeles Police Department (“LAPD”) in their 

evaluation of the Photo Red Light Program was “inadequate to show a 

significant increase in public safety.”
14

 Reports about increased accidents 

after the implementation of red light cameras are available from a wide 

range of sources.
15

 

Table 1: NHTSA Statistics on traffic fatalities from 1994-2012.
16

 

 

B. Revenue Considerations 

While there seems to be no definitive evidence that red light cameras 

or similar camera-based traffic enforcement improves safety, and in fact 

                                                 
13

 See Red Light Cameras Increase Accidents, NAT’L MOTORITS ASSOC., 

http://www.motorists.org/red-light-cameras/increase-accidents (last visited June 8, 2015). 
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26 (2010), available at http://controller.lacity.org/stellent/groups/electedofficials/ 

@ctr_contributor/documents/contributor_web_content/lacityp_011808.pdf. 
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 See e.g., NAT’L MOTORITS ASSOC., supra note 13 (quoting a Washington Post 

article showing an increase of 107 percent in accidents at red light cameras in 

Washington D.C.; a report from KATU News in Portland, Oregon that found 140 percent 

increase in rear-end crashes at intersections with red light cameras; a report from 

Colorado’s The Coloradoan noting an 83 percent increase in accidents in Fort Collins, 

Colorado since the implementation of red light cameras; a Philadelphia Weekly report 

noting a 10-21 percent increase in accidents at Philadelphia, PA intersections with red 

light cameras; a North County Times, Oceanside, CA report claiming up to 800 percent 

increases in accident rates at red light camera intersections; a report from The 

Newspaper.com in Corpus Christi, TX noting a 14 percent increase in accident, a 28 

percent increase in accidents with injuries and a 33 percent increase in rear-end collisions 

since the installation of red light cameras; and a report from the Winnipeg Sun showing 

an 18 percent increase in accidents in Winnipeg, Ontario since cameras were installed in 

2003, with accident rates increasing rather than decreasing over a period of six years 

since the installation of the cameras). 
16

 Fars Data Tables: National Statistics, supra note 6. 
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may actually increase automobile accidents,
17

 there is no question that 

there is a financial motivation behind implementing traffic cameras as a 

means of increasing a municipality’s revenue through traffic fines. The 

proposed 2013 budget for Washington D.C., for example, included an 

additional $90 million in new revenue, $36 million of which is to come 

from enhanced compliance efforts for existing taxes, fees, and fines and 

$31 million would come from expansion of automated traffic 

enforcement.
18

 According to The Washington Times, traffic cameras 

generated a record $80.4 million for the District of Columbia in fiscal 

2010 and were on pace to exceed that total in fiscal 2011.
19

 In the first 

quarter of 2012, Dayton Ohio had collected $800,000 in red light and 

speed camera tickets.
20

 According to a recent Tampa Bay editorial, 

cameras at five existing intersections produced nearly 9,700 citations in 

their first six months of operations, with 80 percent of the violations 

issued to vehicles registered to out-of-towners, and produced an average 

net monthly income to the city of $54,000.
21

 

Although data on camera enforcement revenue is not readily 

available, examples like the representative samples just cited make it clear 

that camera enforcement has the  potential to provide significant new 

revenue to state and local governments. It is even more clear that camera 

enforcement can generate large revenue for the private companies that 

make services available to local municipalities on a revenue sharing 

arrangement.
22

 Some have criticized this arrangement as emphasizing the 

generation of citations over public safety and for providing the lion’s share 

of the ticket revenue to the vendor in some circumstances. In 2011, for 

example, the City Council of Los Angeles, California voted to allow its 

                                                 
17
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2015). 
19
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20

 Doug Page, City's Fiscal Outlook Better; Income Tax, Traffic Cam Revenue Up. 

Key Fund's Surplus is $1.9 Million for the First Quarter, DAYTON DAILY NEWS, May 29, 

2012, at B1, available at http://www.daytondailynews.com/news/news/local/daytons-

fiscal-outlook-better/nPShD/. 
21
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Safety, TAMPA BAY TIMES, Jan. 21, 2012, at 2, available at http://www.tampabay.com/ 

opinion/editorials/votes-on-alcohol-cameras-show-new-port-richey-council-values-

income-over/1211602. 
22

 Gary Biller, Red-Light Cameras About Revenue, Not Safety, U.S. NEWS & WORLD 

REP. (May 14, 2012, 9:00 AM), http://www.usnews.com/opinion/articles/2012/05/14/red-
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initial contract with American Traffic Solutions to expire after installing 

32 red light cameras around the city after a Police Commission concluded 

that the arrangement did not increase revenue for the city or improve 

safety after the city had paid $2.7 million under the contract to the 

vendor.
23

 

In jurisdictions that outsource installation and maintenance of the 

automated traffic ticketing systems, vendors can get up to half of the 

revenue from tickets.
24

 According to a recent study, ticketing tends to be 

governed by contracts that focus more on profits than safety.
25

 One telling 

example of profit over safety could be seen last year in Florida where 

camera vendors employed nearly 40 lobbyists “whose agenda included 

killing a bill that would have required communities to adopt longer yellow 

light times to increase intersection safety.”
26

 This type of legislation has 

been shown to increase public safety. For example, Loma Linda, 

California realized an immediate 92% reduction in red light offenses after 

increasing yellow light duration by one second.
27

 

The revenue generating motivation for photo enforcement is perhaps 

clearest in instances when such devices are installed at intersections or 

areas where few or no previous accidents were reported. A clear case in 

point is the seven stop sign cameras installed in parks in the Santa Monica 

Mountains, California, “along rustic roads, out-of-the-way parking lots 

and cul-de-sacs that serve trailheads and scenic outlooks.”
28

 According to 

the LA Weekly News, the cameras produced revenue of $2.4 million for the 

Mountains Recreation and Conservation Authority in 2010 and have 

produced 70,000 tickets since 2007 for motorists who failed to come to a 

complete stop at these stop signs.
29

. 
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II. PRIVACY CONSIDERATIONS 

 

Unlike traditional policing that requires a police officer to observe a 

traffic violation, and allows that officer to apply his/her discretion in 

issuing a citation, camera enforcement captures every instance of a 

technical violation and automatically issues a ticket based on the 

photographic evidence. This removes officer discretion for circumstances 

that justify minor violations of the traffic laws.  Thus, someone who 

stopped two inches after an arbitrary line that triggers the photograph will 

be issued a ticket whereas that person may not be cited by a police officer. 

The same is true for a stop sign photo that requires a car to both come 

to a complete stop and to do so at a specific line that triggers the 

photograph. An automobile which stops a few inches after the line and one 

that fails to come to a complete stop will both be ticketed, whereas such 

technical violations are not often enforced by police officers. Likewise, 

someone taking their foot off the brake and rolling a few feet into an 

intersection after coming to a complete stop in order to avoid being rear-

ended by someone screeching to a halt behind them will also be ticketed, 

whereas they may not be if a police officer on the scene observed the 

infraction. Someone who runs a light after waiting twenty minutes for it to 

change due to its obvious malfunction would also be ticketed, whereas a 

police officer on the scene who observed that the light was not working 

may either wave the motorist through the light or would not issue a 

citation under the same circumstances. 

Police officers use their discretion to make such judgments, as justice 

and their common sense dictate; cameras do not. Of course, a police 

officer might escort a car that ran a red light to the nearest hospital 

because of a pregnant occupant who is in labor rather than ticketing the 

driver after learning of the circumstances as to why the driver ran the red 

light, but the same driver might instead be issued numerous citations on 

the way to the hospital. 

Camera enforcement in essence turns traffic violations into strict 

liability offenses and denies the accused the right to cross examine the 

primary witness against him or her. Commentators who support the use of 

cameras in traffic enforcement often rely on the fact that occupants in an 

automobile on a public road have no reasonable expectation of privacy 

under the Fourth Amendment.
30

 However, camera enforcement and 

camera surveillance raise qualitative and quantitative issues of privacy that 

go beyond the traditional analysis of search and seizure of items in plain 

sight. As one commentator noted, “[t]he sheer number of cameras 

                                                 
30

 See generally Mary Lehman, Comment, Are Red Light Cameras Snapping Privacy 

Rights?, 33 U. Tol. L. Rev. 815 (2002). 
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monitoring public spaces today makes it difficult to go into public without 

exposing oneself to continuous and permanent image capture. Few of our 

actions in public spaces are protected from visual surveillance by current 

privacy law, either under the search and seizure protections of the Fourth 

Amendment or current tort law provisions.”
31

 

The privacy issue is not dismissed by the fact that the driver of an 

automobile on a public street may not have a reasonable expectation of 

privacy. If a municipality possessed sufficient resources to hire a police 

officer to follow all citizens whenever they are in public places for the 

express purpose of issuing them citations for every technical violation of 

the law, such as jaywalking, driving violations, littering, spitting on the 

sidewalk, and the like, would such conduct be deemed permissible? And 

even if it were, and even if it could be shown to lower crime and not just 

increase the revenue to municipalities’ coffers, would such policing be 

permissible under our Constitution and tolerated in a free society? Limited 

resources makes this extensive policing system impossible. The same, 

however, cannot be said of the same level of monitoring being 

accomplished with cameras or other monitoring devices. There is the 

potential for these devices to be deployed on every lamppost and traffic 

signal, ATM machine, and mounted on unmanned drones, satellites and 

any number of yet to be discovered techniques for inexpensively, 

effectively and discreetly looking over the shoulder of all citizens as they 

go about their daily lives. 

 

III. CONSTITUTIONAL CONSIDERATIONS 

 

A. Right to Privacy 

 

Challenges to the use of cameras to enforce traffic laws on the 

grounds that such enforcement violates the constitutionally guaranteed 

right to privacy have not generally met with success in federal courts.  

“While the Supreme Court has read the Fourteenth Amendment's 

guarantee of liberty as creating broad rights to privacy in many areas 

including child rearing, procreation, and termination of medical treatment, 

it has never held that driving is a protected area.”
32

 The U.S. Supreme 

Court has held that “[o]ne has a lesser expectation of privacy in a motor 

vehicle because its function is transportation and it seldom serves as one's 

                                                 
31
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residence or as the repository of personal effects. A car has little capacity 

for escaping public scrutiny. It travels public thoroughfares where both its 

occupants and its contents are in plain view."
33

 

The Constitutional right to privacy is limited by an objective 

expectation of privacy.
34

 Drivers cannot successfully claim a violation of a 

right to privacy under the U.S. Constitution when a red light camera 

captures them running a red light since they have no reasonable 

expectation of privacy when driving on a public road. Compelling 

arguments to date about the need to place limits on video surveillance to 

protect privacy rights have failed to convince Congress or the U.S. 

Supreme Court to limit the use of video and photo surveillance.
 35

 As 

technological advances and lower cost make photo and video surveillance 

an increasingly attractive tool for law enforcement, the traditional rule 

articulated by the U.S. Supreme Court in Katz will need to evolve as 

courts face the reality of increased encroachment on privacy by red light 

cameras and other forms of video surveillance. Neither the drafters of the 

U.S. Constitution nor the U.S. Supreme Court in its 1967 Katz decision 

could have foreseen the technology today that makes video surveillance 

possible at every traffic light, to say nothing of satellites, surveillance 

drones and the myriad other devices available to law enforcement. 

A privacy theory forged under traditional community policing 

standards that involved a limited number of police officers on foot, 

motorcycles or cruisers patrolling the streets has little relevance when 

viewed from the modern reality. Add facial recognition technology which 

can be used to identify individuals captured by video surveillance cameras 

on the public streets and sidewalks
36

 and the specter of an Orwellian 

dystopia looms large indeed. 

 

B. Due Process 

 

Courts have consistently held that camera-enforced traffic control 

devices are not violative of due process.
37

 A vehicle owner who challenges 

                                                 
33
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a citation issued by photo radar is given all the process to which he or she 

is due when he or she has the opportunity to challenge the citation in 

municipal court.
38

 Courts evaluating automated traffic ordinances have 

found that an administrative scheme provides constitutionally adequate 

procedural due process.
39

 A driver who receives a citation generated by an 

automated photo-enforcement system, and is given a reasonable period of 

time to contest it at an administrative hearing, therefore, will not likely 

succeed in a Fourteenth Amendment procedural due process challenge.
40

 

Challenges to photo-enforcement of traffic laws alleging substantive 

due process violations have also failed when raised in federal courts.
41

 

This is the case even when municipalities ticket the owner of an 

automobile for a red light violation without proof that the owner was 

actually driving the vehicle, essentially presuming guilt and turning the 

presumption of innocence on its head.
42

 Municipalities employing 

automated traffic enforcement systems can successfully avoid substantive 

due process challenges by making camera-enforced traffic citations civil 

penalties rather than criminal penalties. As long as there are no punitive 

measures beyond a fine, such as potential incarceration or points added to 

a license that could result in its suspension, for such violations substantive 

and procedural due process are satisfied.
43

 

 

IV. PUBLIC POLICY CONSIDERATIONS 

 

Although federal courts are unlikely to hold photo enforcement of 

traffic laws unconstitutional, there are, nonetheless, serious questions that 
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arise from the use of these programs as they become increasingly 

attractive to cash strapped municipalities who can realize high revenues 

from high volumes of relatively small fines.
44

 In Maryland, for example, 

where the maximum fine for camera enforced traffic violations is $40,
45

 

five vendors, including several which are large multinational companies, 

vied for the chance to run the City of Bowie’s automated speed monitoring 

enforcement program.
46

  The winning vendor, a joint venture between 

Cisco systems, Inc. and Xerox Corporation, retains $16.25 from each $40 

fine with no up-front costs to the City of Bowie and also provides all of 

the processing and customer services required by the program.
47

 In the 

first year of operation, the speed camera program netted the City of Bowie 

$2 million in revenue and captured more than 86,000 violations.
48

 These 

cameras are required by law to be calibrated once a year and operators are 

also required to self-test the devices daily.
49

 

For equipment that operates autonomously and is exposed to the 

elements, such tests provide little guarantee as to the accuracy of any 

given speeding citation it issues.
50

 This fact should be particularly 

troubling when private contractors are entrusted to install, run, maintain 

and issue citations from which they directly profit, and against which 

citizens have no effective protection, given that even the presumption of 

innocence is denied them by municipalities who treat the fines issued for 

alleged camera-enforced traffic infractions as civil penalties.
51

 Making 

matters worse, some municipalities have purposely shortened yellow light 

intervals for the express purpose of increasing fines and their attendant 

revenue at the expense of public safety.
52

 

Another troubling aspect of camera-enforced traffic regulations in 

many states relates to the vicarious liability of automobile owners for 

traffic citations issued  to other drivers of their vehicles. For example, 

Knoxville, Tennessee’s red light enforcement program holds the owner of 

a vehicle photographed illegally running a red light liable for the $50 civil 
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penalty.
53

 Under the ordinance, an owner can escape responsibility if, on 

the designated court date, the owner furnishes to the city court "the name 

and address of the person or entity who leased, rented, or otherwise had 

care, custody, and control of the vehicle at the time of the violation" or 

swears "the vehicle involved was stolen or was in the care, custody, or 

control of some person who did not have his permission to use the 

vehicle."
54

 

In Chicago, Illinois, the red light camera ordinance places vicarious 

liability on the owners of motor vehicles for a $90 citation when their 

vehicles are photographed illegally running a red light.
55

 While liability 

can be avoided if the vehicle or its plates were stolen, the fact that 

someone other than the owner was driving the vehicle when the citation 

was issued is not a valid defense.
56

 In Cleveland, Ohio, owners of vehicles 

cited for speeding through red lights are also vicariously liable for fines 

that can exceed $100.
57

 However, in Cleveland as in Knoxville, 

Tennessee, the owner can avoid liability if someone other than the owner 

was the driver when the citation was issued, the owner names that person 

in an affidavit, and the alleged driver does not deny being the driver.
58

 

Nassau County, New York, also imposes vicarious liability on motor 

vehicle owners for violations of the county’s photo-enforced traffic 

regulations issued to drivers who operate vehicles owned by others with 

their express or implied consent.
59

 The maximum penalty is $50 per 

violation with another $25 permitted to be added if the owner fails to 

respond on a timely basis to a notice of liability.
60

 Liability may be 

avoided if the owner forwards a copy of a police report showing that the 

vehicle was stolen and not recovered before the date of the violation.
61

 

The statute provides that an owner is not liable for fines when their 

vehicles are operated without their consent, but a presumption of consent 
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is implied.
62

 The statute also provides for the rather obvious fact that the 

owner may maintain an action for indemnification against the operator of 

the vehicle when the citation was issued.
63

 Given the inconvenience and 

fees associated with filing small claims actions for the recovery of such 

fees, this should prove of little comfort to vehicle owners when those 

whom they allow to drive their vehicles commit infractions that they are 

unwilling to pay for voluntarily. The path of least resistance and least cost 

for vehicle owners faced with taking a day off from work in such 

circumstances, may well be to simply pay the fine and let the municipality 

reap the benefit of an unjustified fine--at the expense of justice. 

A third troubling effect of using automated systems to enforce traffic 

regulations is their disparate impact on automobile and motorcycle drivers 

over pedestrians, bicyclists and others who are also subject to traffic laws 

but who are not ticketed by automated systems for the reason that, without 

a license plate, the current technology is unable to issue citations for their 

infractions. In a similar vein, these programs can have a disparate impact 

on out of town drivers who, unlike local residents, will be unlikely to 

know where traffic cameras are located. Municipalities may be able to 

avoid the Constitutional substantive due process issues by penalizing such 

infractions as civil penalties and assessing relatively small fines for such 

violations.
64

 But questions of fairness in implementing selective 

enforcement schemes that by design single out one class of violators while 

ignoring others and subjects out of town residents to a greater likelihood 

of being ticketed by red light cameras, stop sign cameras, speed 

enforcement cameras-and similar automated devices of which they are 

unaware-leaves unanswered the question of whether these legally 

permissible traffic enforcement schemes violate the spirit of the 14
th

 

Amendment’s guarantee of due process. 

 

V. CONSTITUTIONAL AND PUBLIC POLICY 

CONSIDERATIONS 

 

In a free society, people often become fed up with a political system 

that permits intrusive legislation which interferes with everyday activities 

that have customarily been expected by that society.  This is especially 

true where the legislation is becoming increasingly pervasive, and whose 

legitimacy thrives on technicalities that fly in the face of the spirit of 

society’s traditional and historically founded expectations and values. 

                                                 
62

 N.Y. VEH. & TRAF. Law § 1111-b (k)(2) (McKinney 2012). 
63

 N.Y. VEH. & TRAF. Law § 1111-b (k)(1) (McKinney 2012). 
64

 See Scherr, supra note 31. 
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Every reasonable person values safety, particularly in inherently 

dangerous instrumentalities such as automobiles traveling on open 

roadways.  However, modern automobiles and roadways together with 

reasonable traffic law enforcement have combined to make driving safer 

without camera technology (which, as shown, can be counter-productive 

as regards safety.) Factor in the deterrent effects of reasonable fines for 

violations, increasing auto insurance rates for careless drivers, and 

lawsuits and even jail for extreme cases of driver misbehavior, and it 

would appear that safety concerns regarding driving are adequately 

addressed without problematic camera enforcement.
65

 This is especially 

reasonable when balanced against citizens’ expectations of being able to 

travel where they wish freely, without undue tension, and without undue 

fear that otherwise reasonable behavior will result in their government 

penalizing them; such expectations being, in a word, that of freedom. 

In short, the basic balancing is articulated as between reasonable 

concerns for safety and freedom. Regrettably, it is clear that the safety 

motivation and effects, as claimed by the government, are fallacious. The 

motivation is revenue raising.
66

 The effect is decreasing society’s 

freedoms.  Constitutionally, the basic authority for revenue raising is the 

authority to tax.  User fees are also permissible, and fines, if not 

excessive,
67

 are as well. Additionally, taking by eminent domain is 

allowed, but only with just compensation.
68

 As such, non-tax revenue and 

resource raising are legitimate activities of government. But the fact 

remains that the primary authority for and nexus to revenue raising is the 

power to tax, not the power to police. The effect of being photographed by 

a red light or other traffic enforcement camera is a fine, whose customary, 

primary, and legitimate purposes are to deter and punish wrongful 

behavior. It is clear that in some cases the primary purpose and effect of 

red light camera fines is to raise revenue, not police in a manner that 

alleviates safety concerns.
69

  What legislators are apparently unable to 
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 See Fars Data Tables: National Statistics, supra note 6;  AUDIT OF THE RED LIGHT 
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 See D.C. FISCAL POLICY INSTITUTE, supra note 18. 
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accomplish by way of fair taxation to support reasonable governmental 

spending, they try to accomplish in the name of safety by punishing 

allegedly dangerous behavior.  Ironically, red light cameras can change 

otherwise careful driving behavior into dangerous behavior, such as where 

a driver, fearful of being caught by the camera, suddenly stops short at a 

yellow light causing a rear end collision that would not have occurred 

otherwise. 

Government employment of this scheme seriously compromises many 

fundamental rights of citizens, including those historically considered 

among the most basic natural rights of human beings, the spirit of which 

has been attained and maintained by much blood and treasure since this 

country’s founding.  These rights are thus relegated to the trash heap on 

technical grounds.  This approach of governing indicates that the rights 

involved are relatively unimportant as opposed to those involved in higher 

level crimes. In essence, however, the approach regulates in ways that 

seriously compromise fundamental rights  by the use of technology and 

administrative governmental rules and court facilities.
70

  The basic rights 

so compromised and related considerations include: 
Right Derivation  Deprivation Offsetting 

Consideration 
Privacy 4

th
 and 14

th
 

Amendments 
No expectation of 

privacy while in 

public. 

Proliferation of 

cameras in public 

areas. 
Due process 5

th
 and 14

th
 

Amendments 
Administrative 

hearing opportunity 

is sufficient. 

Courtroom setting 

where Prosecutor v. 

Defendant Citizen 

where defendant 

needs to testify and 

thereby risk self- 

incrimination. 
Confront witness 6

th
 & 14

th 

Amendments 

Violation not a 

“crime” and so the 

right is 

inapplicable. 

Conviction is 

“guilty” for which 

fines are increasing. 

                                                                                                                         
including an investigative report by the Washington Post, have shown 

accident rates increasing by double-digit percentages after the 

introduction of cameras. 

Red-light cameras do not improve intersection safety, they degrade it. 

If the cameras significantly reduced infractions, they would eventually 

vanish from the landscape. But cameras only disappear when they 

aren't making a profit. A recent example is the demise of the Los 

Angeles red-light camera program. Another is the elimination of red-

light cameras by several North Carolina cities in the mid to late 2000s 

after a higher court ruled that 90 percent of ticket camera revenue in the 

state had to be applied to public education programs). 
70

 See generally Mills, 2010 WL 3526208. 
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No excessive fines 8
th

 and 14
th

 

Amendments 

Fining a non-driver 

any amount is 

excessive. 

Only violators 

themselves should 

account for any 

wrongful conduct. 

Privileges & 

immunities 

14
th

 Amendment No “list” exists, so 

states assume 

powers under the 

10
th

 Amendment 

Rights and powers 

reserved “to the 

people” (9
th

 and 10
th

 

Amendments) 

should be liberally 

construed in a free 

society. 

 

No reasonable citizen would or should consider these rights 

unimportant.  While no rights are absolute, the sacrifice of these rights for 

mere revenue raising, as important as funding government may be, is 

simply unreasonable.  The loss of due process rights by way of the 

impracticality of the average citizen to take the time to fight a red light 

ticket, or hire an attorney to do so, is nothing short of the compromise of a 

guarantee provided for twice in constitutional amendments
71

.  Even if such 

citizen went through the time and expense of doing so, he or she would 

still find himself or herself unable to examine the accuser-camera and the 

people behind it in court.
72

   This alone should make the courts take notice 

that while individual technical considerations can rule the day in favor of 

these laws, when the considerations are taken in total, they should not. 

In this context, the U.S. Constitution should be society’s ultimate 

guide.  The Constitution does not purport to list all rights of the people, 

with a very strong implication being that the rights of the people should be 

very liberally construed.
73

  The Constitution does enumerate the legislative 

powers granted to the federal government,
74

 but it does not do so as to the 

individual states or their subdivisions.  Such state legislative powers are 

acknowledged by exception, that is, if legislative powers are “not 

delegated to the United States by the Constitution, nor prohibited by it to 

the states, [they] are reserved to the states respectively, or to the people.”
75

 

While this arguably provides some facial justification for the camera laws 

for states and their subdivisions, the overwhelming  weight regarding the 

rights of members of American society clearly demand the opposite 

conclusion: the attendant rights should be construed to inhere in the people 

to the greatest extent reasonably possible, and the government should not 

be permitted to infringe on the many important civil and constitutionally 

                                                 
71

 U.S. CONST. amend. V, XIV. 
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73

 U.S. CONST. amend. IX, X. 
74

 U.S. CONST. art. I § 8. 
75
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protected rights by way of traffic camera regulatory schemes.
76

 It is clear 

that these laws are insidious in their sacrifice of cherished rights, with no 

reasonable nexus to police powers reasonably necessary to help assure 

traffic safety.  The nexus is to revenue raising, an area best left to taxation, 

not police powers. 

Indeed, regarding Red Lights, some courts and judges have begun to 

see the light.  In December 2013, the Missouri Court of Appeals - Eastern 

District, ruled that the city of Arnold, Missouri red light camera law 

violates the Missouri Constitution by creating a rebuttable presumption of 

guilt.
77

 Meanwhile, in May 2013, Hernando County, Florida Judge Donald 

E. Scaglione issued an order stating that he would begin dismissing 

camera right turn on red violation cases calling that law “vague (and) 

arbitrary and capricious.”
78

  If the courts ultimately cannot find their way 

to invalidate these pernicious laws, it is likely only a matter of time until 

society rises up and demands its legislators do the right and courageous 

thing and repeal red light enforcement and similar laws. 
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2013). 
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CONCLUSION 

 

Red light cameras, stop sign cameras, speed enforcement cameras-and 

similar automated devices-are only a first step down the slippery slope 

towards a police state wherein every citizen’s public acts are closely 

monitored for the express purpose of ensuring compliance with the law—

and raising revenue.  Municipalities and the private companies that receive 

a large percentage of every fine paid for infractions recorded, processed 

and verified by the equipment they provide, maintain and calibrate, clearly 

benefit. The benefit for drivers and motorcycle riders is decidedly less 

clear. For the time being, it is automobile and motorcycle drivers who are 

singled out for scrutiny as they are easy targets for camera-based 

enforcement since their vehicles must be registered and bear license plates 

that are easily traceable to their owners. 

Facial recognition, voice recognition, and related technologies that are 

already in use to screen people, can easily be adapted to monitor every 

citizen as they go about their business in public. Their actions recorded by 

video and still cameras ready, willing and able to record every infraction 

from littering, to jaywalking, to spitting on the sidewalk among many 

others, and issue citations for those violations. And, unlike a beat cop, 

automated surveillance cameras can capture everything, forget nothing, 

never get tired, and can record images both by day and at night under low 

light conditions, capturing images not visible to the naked eye.
79

 Would a 

free society tolerate police officers being assigned to follow every citizen 

as they go about their business in public for the express purpose of issuing 

citations to them for every infraction they commit? Would the substantive 

due process and equal protection guarantees of the Fourteenth Amendment 

tolerate police officers following behind every motorist for the express 

purpose of recording citations for every infraction they commit every time 

they drive on public roads (while turning a blind eye to every other 

infraction committed by non-drivers around them)? 

Even assuming arguendo that there are no substantive due process or 

privacy issues whatsoever raised by automated camera-enforcement 

programs, Congress and state legislatures should not allow localities to 

allow the seeds of an Orwellian dystopia to continue to be sown by state 

and local governments seeking to balance their budgets on the backs of 

motorists through the use of cheap, ubiquitous technology, to record and 

collect civil penalties for every possible transgression, thereby sacrificing 

privacy rights and the spirit of Constitutional Due Process guarantees to 

death by a thousand cuts on the altar of expediency. 
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FICTITIOUS LABELING: THE IMPLICATIONS IN AN 

IMMIGRATION CONTEXT 

By Efe Ukala
*
 

Introduction 

The Supreme Court has held that deportation
1
 is not punishment.

2
 

However, a historical review of ancient forms of punishment suggests that 

despite the Supreme Court’s reluctance to label deportation as criminal 

punishment, deportation is indeed punishment. In reaching this 

conclusion, the definition of crime and punishment will be explored, and 

the different theories of punishment will be discussed to juxtapose 

deportation today with its ancient forms, such as ostracism, banishment, 

and transportation. 

This article begins by discussing the theoretical framework of crime 

and punishment with particular consideration given to the philosophies of 

Émile Durkheim, Jeremy Bentham, and Michel Foucault, renowned 

contributors to the classic debate on the functional analysis of criminal 

punishment. Thereafter, Part II gives a brief history of ancient forms of 

punishment: ostracism, transportation, and banishment.  Part III then 

discusses deportation jurisprudence.  Part IV explores how deportation fits 

into the theoretical definitions of punishment and the ancient forms of 

punishment; it argues that deportation is within the meaning of 

punishment on both theoretical and historical grounds and therefore 

should be labeled as criminal punishment. Consequently, Part V considers 

the constitutional implications of labeling deportation a “civil penalty” 

rather than a criminal punishment. As a result of these constitutional 

implications, Part VI proposes recommendations that could help address 

these constitutional issues. Part VII concludes this article. 

Before discussing deportation jurisprudence and why deportation 

should be labeled as punishment, it is necessary to map out the different 

theoretical definitions of crime and the roles of punishment. The 

discussion of crime and punishment illustrates that deportation aligns with 

                                                 
* Efe Ukala is an in-house attorney at a private equity firm where she 

practices business law and handles immigration matters. She earned her law degree from 

Washington and Lee University School of Law and her undergraduate degree from the 

University of Chicago. 
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the theoretical roles of punishment in that deportation is a tool used to 

construct a larger social order. 

 

I. THEORETICAL FRAMEWORKS OF CRIME AND 

PUNISHMENT 

A. The Definition of Crime and Punishment 

Black’s Law Dictionary defines crime as “[a]n act that the law makes 

punishable,”
3
 whereas punishment is “[a] sanction—such as a fine, 

penalty, confinement, or loss of property, right, or privilege—assessed 

against a person who has violated the law.”
4
 Although these definitions 

appear quite simplistic, there are competing views on the definition of 

crime and the characteristics of punishment.
5
 Some scholars argue that 

punishment was created to avoid the recurrence of deviant behaviors.
6
 

Others posit that punishment is used as a tool to prevent members of 

society from engaging in certain actions, as well as to restore the 

individual to society after a crime has been committed.
7
 Subsection B 

details Émile Durkheim, Jeremy Bentham, and Michel Foucault’s 

competing theoretical definitions of crime and punishment. This article 

focuses on these theorists because they represent competing schools of 

thought. For instance, Émile Durkheim is a key exemplar of the 

sociological analysis of punishment;
8
 Jeremy Bentham, the founder of 

modern utilitarianism, posits the utilitarian’s definition and role of 

punishment;
9
 whereas Michel Foucault defines punishment and the role of 

punishment from a genealogical lens.
10

 Part I interweaves these different 

theoretical definitions to frame an analysis of the reasons deportation 

should be labeled as criminal punishment. 
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B. Theoretical Framework 

i. Émile Durkheim on Crime and the Social Function of 

Punishment 

 

Émile Durkheim defined crime as an act that “shocks the collective” 

conscience of society.
11

 Simply put, crime is an action that defies the 

moral fabric of society.
12

  In contrast, Durkheim depicts punishment as a 

tool to help construct the social order of society.
13

 According to 

Durkheim, punishment helps maintain solidarity, reinforces the collective 

conscience of society, and seeks vengeance on behalf of society.
14

 

Durkheim’s view of punishment is best summarized by the assertion, “the 

law that has been violated must somehow bear witness that despite 

appearances it remains always itself, that it has lost none of its force or 

authority despite the act that repudiated it.”
15

 Thus, the “real function [of 

punishment] is to maintain inviolate the cohesion of society by sustaining 

the common consciousness in all its vigor.”
16

 Punishment helps members 

of society “strengthen one another by giving mutual assurance that they 

are still in unison,”
17

 thereby avenging what society depicts as “outrage to 

morality.”
18

  To this end, under Durkheim’s view, the community 

continually redefines the scope and extent to which it remains committed 

to executing its penal laws. 

 

ii. Jeremy Bentham on Crime and Punishment 

 

In contrast, Bentham argues that crime is any action that produces 

detrimental results to members of a community. Thus, an action that 

harms even one member of the community could be categorized as a 

crime.
19

  Under this view, punishment is justifiable only if it has a positive 

externality in society.
20

  As Bentham posits: 

Prevention ought to be the chief end of punishment as its 

real justification.  If we could consider an offence which 

has been committed as an isolated fact, the like of which 
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would never recur, punishment would be useless.  It would 

only be adding one evil to another. But when we consider 

that an unpunished crime leaves the path of crime open, not 

only to the same delinquent but also to all those who may 

have the same motives and opportunities for entering upon 

it, we perceive that punishment inflicted on the individual 

becomes a source of security for all. That punishment 

which considered in itself appeared base and repugnant to 

all generous sentiments is elevated to the first rank of 

benefits when it is regarded not as an act of wrath or 

vengeance against a guilty or unfortunate individual who 

has given way to mischievous inclinations, but as an 

indispensable sacrifice to the common safety.
21

 

Hence, under Bentham’s view, punishment does not serve as revenge 

or vengeance.
22

 Rather, punishment serves as a deterrent; a rehabilitative 

and preventive tool preventing others from committing the same offense.
23

 

Put alternatively, Bentham depicts punishment as an effective means of 

controlling human behavior because it deters crime.
24

 As a deterrent, 

punishment also inflicts fear among the members of society, reminding 

them that antisocial behaviors affect the peace and order of the 

community.
25

 In sum, under Bentham’s view, punishment not only deters 

a particular offender from committing a criminal act but also deters other 

members of society from violating the law.
26

 

 

iii. Michel Foucault on Crime and Punishment  

 

In a third vein, Michel Foucault defines crime as any act that breaches 

regulations established by the government,
27

 whereas punishment serves 

to cure individuals who act contrary to government-imposed regulations.
28

 

For Foucault, punishment quenches morally sick individuals’ thirst to 

commit future crimes.
29

 As Foucault posits, “the power to punish is not 

essentially different from that of curing or educating,”
30

 the purpose of 
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punishment is to “strike the soul rather than the body.”
31

 Thus, under 

Foucault’s view, punishment is an educative and rehabilitative tool. 

Despite these competing theories, it is reasonable to conclude that 

crime could be defined as any action that defies the moral fabric of society 

and punishment serves as a sanction for the violation of a crime or for 

engaging in unpopular behavior.  Against this backdrop, Part II applies 

these theoretical frameworks to the use of ostracism, transportation, and 

banishment, which have been widely recognized as forms of punishment. 

Such analysis is necessary because these historical forms of punishment 

have a striking similarity to deportation, helping illustrate why deportation 

should be labeled as punishment. 

 

II. BRIEF HISTORY OF THE ANCIENT FORMS OF 

PUNISHMENT 

 

This section presents a brief introduction to ostracism, transportation, 

and banishment, which is relevant to understanding the idiosyncrasies of 

why deportation is punishment. Subpart A presents a detailed introduction 

to the practice of ostracism in ancient Greece, shedding light on how 

ostracism served as a tool to punish individuals who engaged in certain 

behavior. Subpart B discusses transportation in eighteenth century Britain 

and its use as punishment for certain deviant actions. Subpart C gives a 

brief history of banishment in early American colonies, explaining how it 

was used as a method of punishing certain individuals in society.  Subparts 

A, B, and C apply the theoretical framework of crime and punishment 

mapped out in Part I of this article. This Section concludes that ostracism, 

transportation, and banishment fit into the theoretical definitions of 

punishment. 

 

A. Ostracism in Greece 

 

Ostracism, practiced in Athens, Greece in the sixth century, B.C., was 

a method of eliminating or ousting criminals, and political threats from 

society, through a democratic process.
32

 To determine who was to be 

ostracized or barred from leadership, members of society engaged in a 

two-part vote.
33

 First, members of society voted on whether expulsion was 

                                                 
31
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33
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necessary.
34

  Second, if expulsion was deemed necessary, members of 

society would determine who should be expelled.
35

 

If at least 15% of the population voted in favor of ostracism, the 

senate would determine whether “the state of the Republic was menacing 

enough to call for such an exceptional measure.”
36

 If the senate answered 

its inquiry in the affirmative, the individual was ostracized for ten years—

forced to cut all ties to family and friends in the community.
37

 

Ostracism was generally used as a tool to oust “dangerous” 

individuals,
38

 and to curb the elite’s abuse of power.
39

 Some scholars 

argue that ostracism discouraged “ambitious elites from trying to seize 

power by force.”
40

 Others argue that ostracism was used as a tool to oust 

individuals who were deemed dangerous to society because it was 

“design[ed] . . . [by] the legislator . . . shortly before the elections in order 

to prevent a dangerous candidate from being elected general.”
41

 To 

support this position, scholars in the second school of thought cite 

examples such as the ostracism of Hyperbolus, an Athenian politician,
42

 

who was arguably ostracized “not from fear of his influence or position, 

but because he was a rascal and a disgrace to the city.”
43

 

Consequently, ostracism was used as a tool of negative preference in 

ancient Greece to oust deviants or unpopular individuals such as 

politicians, who were perceived as threats to the stability of the 

governmental institution, or the most dangerous individuals.
44

 This meant 

that individuals who were already scorned in society and had no chance of 
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assuming leadership roles did not face ostracism
45

 and such individuals 

did not have a chance of being ostracized.
46

 

Ostracism fits into the theoretical framework of crime and punishment 

discussed in Part I. Although ostracism was not associated with any 

particular crime, it is reasonable to conclude that the crimes associated 

with ostracism were: (1) the abuse of power and (2) being a dangerous 

influence on society. Alternatively, individuals who engaged in the abuse 

of power or those deemed dangerous to members of society were 

ostracized because of their negative influence on society. In sum, the 

ostracized individual’s action defied the moral fabric of society, thereby, 

necessitating that such individual be removed from society: ostracism. 

Ostracism falls within the definition and role of punishment posited 

by Bentham: it served as a social deterrent. By ousting an individual, the 

community or the government sent a strong signal not only to the ousted 

individual but also to members of the community that certain actions 

would not be condoned. Consequently, members of the community were 

reminded of the acceptable norms of society through the ostracism of 

others. 

Further, under Foucault’s model, ostracism was rehabilitative because 

it gave the ostracized individual the opportunity to start a new reformed 

life. Through ostracism, the individual was implicitly given an opportunity 

to be “cured” of the desire to abuse power and be a dangerous influence to 

society. Ostracizing an individual from his place of residence for a period 

of time arguably allows the individual to reflect on his deviant behavior 

and “cure” himself of it so as to prepare for a successful reintegration into 

society. The motive to cure the deviant is implied by the fact that an 

ostracized individual was permitted to keep his belongings,
47

 and was 

allowed to return after the ten-year period elapsed.
48

 Upon return, the 

ostracized individual’s citizenship was restored.
49

 Thus, ostracism was 

rehabilitative. 

In addition, ostracism was used to construct the social order of society 

by preventing the most dangerous in society from taking power, thereby 

helping to maintain solidarity in society. This role of punishment echoed 

Durkheim’s philosophy on punishment.  In light of these differing 
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theoretical views, it is reasonable to conclude that ostracism was indeed 

punishment. 

 

B. Transportation in Eighteenth Century England 

 

Transportation was to England as ostracism was to Greece.
50

 In 

England, transportation, established in Britain through the enactment of 

the Transportation Act of 1718 (hereinafter, the “Transportation Act”),
51

 

was used to deter individuals from engaging in actions that shamed the 

community. 

Unlike ostracism in Greece, transportation explicitly targeted 

particular offenses.
52

 The main objective of the Transportation Act was to 

combat the increased crime rate in Britain.
53

 As a result of its explicit goal, 

transportation was a popular method of punishment and subsequently 

became the second worst penalty for a criminal act—the first being the 

death penalty.
54

 As J. M. Beattie observed: “transportation . . . became the 

dominant punishment for noncapital felonies after 1718, and certainly for 

men, the normal consequence of conviction for a property crime [even 

petty larceny] for which they were not liable to be hanged.”
55

 In the 

eighteenth century alone, approximately 50,000 individuals convicted of a 

crime were transported to other colonies.
56

 Approximately 70% of 

convicted felons were transported to other colonies whereas approximately 

16% were hanged.
57

 In fact, transportation became a popular method of 

punishment and was depicted as a “royal pardon” for an offense that 

would have otherwise warranted death by hanging.
58

 Convicted 

individuals were transported to American colonies, the Caribbean, 

Australia, and so forth.
59

 

As with ostracism in ancient Greece, an individual was transported for 

a specific period of time.
60

 However, all transportation sanctions were not 
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equal. For example, people convicted of clergiable
61

 offenses faced a 

transportation sentence of seven years, whereas, those who knowingly 

bought or received stolen goods faced a transportation sentence of 

fourteen years.
62

 Regardless of the varying transportation sentences, a 

transported individual was banned from returning to England until he or 

she had completed his or her sentence.
63

 Returning prior to the conclusion 

of a transportation sentence was punishable by death.
 64

  Thus, 

transportation removed individuals who were perceived as dangerous to 

society; those whose actions shocked the society’s collective conscience.
65

 

Ousting such individuals implied that society was freed from the 

individual’s future delinquent behavior. 

Simultaneously, transporting a deviant also deterred other members of 

society from committing the same offenses so as not to face such harsh 

punishment: being severed from family and friends. The preface of the 

Transportation Act captured this purpose by stating transportation was 

necessary because the current punishment for “robbery, larceny and other 

felonious taking and stealing of money and goods, [did] not prove 

effectual to deter wicked and evil-disposed persons from being guilty of 

the said crimes.”
66

 Thus, the Transportation Act promised relief for 

delinquent actions and falls squarely within Bentham’s definition of 

punishment. 

Transportation not only prevented individuals from engaging in 

deviant acts, but also rehabilitated and stroked the soul of individuals with 

“wicked and evil-disposed” ways.  Presumably, an ousted individual was 

forced to reflect on his deviant behavior and rehabilitate himself before 

                                                 
61
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returning to England or else face the possibility of alienation. At the time, 

transportation gave individuals who were alienated from Britain an 

opportunity to start a new life, often in the “new land” of America.
67

 

 

C. Banishment in Early American Society: Sowing the Seeds 

of Deportation 

 

Like transportation, banishment was used systematically in early 

America as a social engineering tool. The philosophy of using banishment 

as a form of punishment was exemplified by its use to punish dissidents in 

early American communities; these individuals were perceived as 

traitors.
68

 For example, beginning January 1, 1777, Virginia banished alien 

merchants who refused to profess loyalty to Virginia and who “continued 

to profess allegiance to an enemy nation.”
69

  Similarly, on September 16, 

1777, 

County [the State of Georgia] created inquisition 

committees, consisting of twelve members, each whom 

examined the loyalty of any male over twenty-one years of 

age called before the committee; subscribing to oaths of 

allegiance to Georgia and abjuration of George III and 

having two or more ‘friends of freedom’ vouch for . . . [his] 

allegiance. . . . Failure to comply with the demands of an 

inquisition resulted in banishment, loss of property, and if 

returning, death.
70

 

As in Georgia and Virginia, Massachusetts enacted a Banishment Act 

in 1778, which banished individuals who “left the state or either the 

United States, and joined the enemies thereof.”
71

 These widespread 

banishment practices during the Revolutionary War resulted in the 

banishment of 80,000 to 100,000 people from America.
72

 

Not only were dissidents banished from American colonies, but 

Quakers were also exiled because they were perceived as traitors.
73

 For 

example, in Pennsylvania, Quakers were punished because they posed a 

threat to the State during the Revolutionary War.
74

 Pennsylvania feared 

that Quakers would aid the British army. Consequently, Quakers who 

                                                 
67
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were depicted as “dangerous to the State” were exiled to Virginia.
75

 The 

exiled Quakers were not allowed to return to Pennsylvania until two 

months before the British army evacuated.
76

 

Accumulating from the need to punish dissidents and traitors, and in 

anticipation of the war with France, Congress passed two Alien Acts, 

namely, the Alien Friends Acts and the Alien Enemies Acts in 1798.
77

 The 

Alien Friends Act instilled in the President the power to expel any alien 

who was perceived as a threat to the security of the United States.
78

 

Failure to leave resulted in imprisonment and deprivation of attaining 

American citizenship.
79

 Similarly, the Alien Enemies Act conferred on the 

President the power to expel an alien of an enemy country during the time 

of war.
80

 These Acts targeted those who opposed the Federalists, the party 

in power at the time.
81

 Thus, expulsion was used as a tool to exile 

individuals who were deemed a threat to the ruling party. 

Consequently, banishment and expulsion were punishments 

associated with disloyal conduct: any action that forestalled the 

government’s political agenda or threatened political stability. This 

implied definition of crime—any action that threatened political 

stability—is within the meaning of Durkheim’s definition of crime, which 

is any actions that “shock the collective” conscience of society. During the 

Revolutionary War and the American–French crises, the collective 

conscience of society endorsed solidarity toward American colonies and 

the ruling party, respectively. 

Furthermore, banishment was a severe punishment, as a banished 

individual was “looked upon as one having contagious political disease.”
82

 

Although banishment does not squarely fit into Foucault’s definition of 

punishment in that it did not necessarily cure or educate the deviant, it 

served as a deterrent and reinforced the collective conscience of society. In 

addition to reaffirming the social norm, banishment inflicted a positive 

externality on society because it instilled fear in citizens of the colony, 

deterring them from opposing the colony or becoming a British loyalist. 

Thus, the role of banishment during early American society fits into 

Durkheim and Bentham’s definition of crime and punishment. 

In conclusion, this Section illustrates how ostracism, transportation, 

and banishment fit into the theoretical framework of the definition of 

                                                 
75

 See id. at 33. 
76

 See id. 
77

 WARD, supra note 68, at 34. 
78

 See id.  
79

 See id.  
80

 See id.  
81

 See id.  
82

 Id. at 31. 



Spring, 2015 FICTITIOUS LABELING 149 

 

crime and the role of punishment. Couched in the theoretical and historical 

discourse in this Part and Part I, Parts III and IV delineate deportation 

precedents and illustrates that deportation fits into the theoretical and 

historical framework of punishment. 

 

III. THE LEGAL FRAMEWORK OF DEPORTATION 

 

In the seventeenth century, the United States Supreme Court 

announced that deportation is not punishment.
83

 Since then, the courts 

have issued opinions consistent with this ideology.
84

 Thus, this Section 

begins by tracing how Fong Yue Ting v. United States, a landmark case 

that establishes that deportation is not punishment, shaped modern 

immigration jurisprudence. Fong Yue Ting also sets the tone for 

understanding why deportation should be labeled as punishment. 

Thereafter, Section III.B describes the judicial analysis applied in 

deportation cases. Part III uses this discourse to frame the discussion in 

order to understand why deportation should be labeled as criminal 

punishment. 

 

A. Fong Yue Ting v. United States 

 

The roots of modern deportation are embedded in Fong Yue Ting v. 

United States.  In Fong Yue Ting v. United States, the issue was whether 

Congress had the right to legislate expulsion from the United States 

through executive orders; in other words, whether Congress had the 

plenary power to exclude Chinese laborers pursuant to the Chinese 

Exclusion Act.
85

  The events giving rise to the case are as follows. 

Fong, a Chinese man and resident of New York City since 1879, was 

arrested on the grounds that he had violated the provisions of the 1892 

amendments to the Chinese Exclusion Act [hereinafter, the “Chinese 

Act”].
86

 The Chinese Act required persons of Chinese ancestry who were 

physically present in the United States to obtain a certificate of residence 

to prove that their presence in the United States was legal.
87

 All Chinese 

laborers were required to acquire the certificate of residence within one 
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year after the Chinese Act was passed.
88

 Failure to have such certification 

resulted in a deportation order by a federal judge.
89

 

Although failure to get a certificate of residence resulted in 

deportation, deportation could be halted if such individual could prove that 

at the time the law was passed he was a resident and that he had a valid 

reason for not attaining the certification of residence.
90

 To establish such 

proof, the individual was required to present “at least one credible white 

witness.”
91

 As mentioned above, Fong was found without a certificate of 

residence and was subsequently arrested.
92

 In Court, Fong argued that his 

arrest and detention violated the Due Process Clause of the United States 

Constitution and that the Chinese Act was unconstitutional.
93

 

The Court concluded that Congress had plenary power to mandate 

deportation.
94

 Justice Gray, writing for the majority, found that the 

“manner in which Congress . . . exercised this right in sections 6 and 7 of 

the act of 1892 . . . [was] consistent with the Constitution.”
95

 He reasoned 

that Congress has, 

the right, as it may see fit, to expel aliens of a particular 

class, or to permit them to remain, has undoubtedly the 

right to provide a system of registration and identification 

of the members of that class within the country, and to take 

all proper means to carry out the system which it 

provides.
96

 

As a result of Congress’ plenary power, Congress could “direct . . . 

any Chinese laborer, found in the United States without a certificate of 

residence, to be removed out of the country by executive officers, without 

judicial trial or examination.”
97

 

Against this backdrop, the Court announced that deportation was not 

punishment.  The Court reasoned that the Chinese Act was “in no proper 

sense a trial and sentence for a crime or offence”
98

 and that deportation is 
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“not a punishment for crime. It is not a banishment, in the sense in which 

that word is often applied to the expulsion of a citizen from his country by 

way of punishment.”
99

 The Court further noted that deportation is, 

a method of enforcing the return [of an alien] to his own 

country . . . [an alien who] has not complied with the 

conditions upon . . . which the government of the nation, 

acting within its constitutional authority . . . has determined 

that his continuing to reside here shall depend.
100

 

Consequently, the Court held that deportation was not punishment and that 

Fong, by being deported, was not being “deprived of life, liberty, or 

property without the due process of law; and the provisions of the 

Constitution.”
101

 In sum, the Court concluded that Congress has plenary 

power over the expulsion of aliens and that the use of deportation is not as 

punishment for a crime. 

However, Justice Brewer, in his dissent, rightly recognized that 

deportation is punishment and that the Chinese Act imposed a cruel and 

severe punishment.
102

 Deportation is punishment because after an alien is 

arrested he is removed from his home, family, and business, and deprived 

of his ability to enjoy his property.
103

 Deportation “places the liberty of 

one individual subject to the unrestrained control of another.”
104

 

Further, Justice Fields, in a dissenting opinion, emphatically echoed 

Justice Brewer’s sentiments.  He explained that deportation is a cruel and 

unusual punishment because “nothing can exceed a forcible deportation 

from a country of one’s residence, and the breaking up of all the relations 

of friendship, family, and business there contracted.”
105

 Moreover, “[i]f a 

banishment of the sort described [deportation] be not a punishment, and 

among the severest of punishments, it will be difficult to imagine a doom 

to which the name can be applied.”
106

 Thus, Justice Fields concluded that 

deportation is punishment. 

 

B. Recent Deportation Cases 

 

Despite the Court’s reluctance to dub deportation as criminal 

punishment, recent cases and the circumstances surrounding deportation 

proceedings proves that deportation is punishment. First, deportation of 
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lawful permanent residents is usually tied to criminal action. Second, a 

lawful permanent resident is subject to deportation after it is found that the 

alien is guilty of a certain crime or has failed to abide by a said law. Third, 

deportation proceedings embed the characteristics of criminal proceedings 

and are based on criminal statutes. These conclusory assertions are best 

exemplified by two recent cases, namely, Matter of Soram
107

 and Matter 

of Julio E. Velasquez.
108

 However, before delving into the details of these 

cases, it is imperative to outline the statute on which these recent cases are 

based. 

 

i. Grounds For Deportation/Removal 

 

Generally, an alien could be subject to removal proceedings or 

deportation if the alien’s action falls within an action enumerated under 

the Immigration and Nationality Act (“INA”). Pursuant to INA § 

237(a)(1)(A), an alien who is inadmissible at the time of entry into the 

United States is subject to deportation/removal.
109

 Also, an alien in the 

United States is subject to removal under INA § 237(a)(1)(B), if the alien 

violates the INA or any other law of the United States.
110

 Such United 
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States laws include actions that constitute criminal acts under state laws. 

The interplay of deportation and state criminal laws is analyzed below in 

Sections III.B.ii and III.B.iii. 

 

ii. Matter of Soram 
 

In the Matter of Soram,
111

 the Immigration Board’s decision illustrates 

that deportation is punishment.
112

 In Soram, the alien pled guilty to a 

crime of child abuse pursuant to Colo. Rev. Stat. § 18-6-401(1)(a).
113

 

After his guilty plea, the Department of Homeland Security initiated a 

removal proceeding.
114

 The Immigration Judge found that the alien was 

subject to deportation because he was convicted of a “crime of child 

abuse.”
115

 The alien appealed to the Board of Immigration Appeals 

(hereinafter, “the Board”).
116

 

The Board affirmed the Immigration Judge’s decision, finding that the 

alien was subject to deportation because the alien was “convicted of a 

‘crime of domestic violence, a crime of stalking, or a crime of child abuse, 

child neglect, or child abandonment,’”
117

 pursuant to 237(a)(2)(E)(i) of the 

Immigration and Nationality Act, 8 U.S.C. § 1227(a)(2)(E)(i) (2006).
118

 

The Board found that leaving a child in a manner that poses threat of 
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injury to the child’s life violated section 18-6-401(1)(a) of the Colorado 

Revised Statutes and therefore is a crime of child abuse under section 

237(a)(2)(E)(i) of the Immigration and Nationality Act, 8 U.S.C. § 

1227(a)(2)(E)(i) (2006).
119

 

In finding that the alien’s action fell within the meaning of a crime of 

child abuse under section 237(a)(2)(E)(i), the Board took judicial notice of 

how the Colorado courts have interpreted the term “threat of injury” under 

Colo. Rev. Stat. § 18-6-401(1)(a).
120

 Section 18-6-401(1)(a) of the 

Colorado Revised Statutes reads: 

A person commits child abuse if such person causes an 

injury to a child’s life or health, or permits a child to be 

unreasonably placed in a situation that poses a threat of 

injury to the child’s life or health, or engages in a continued 

pattern of conduct that results in malnourishment, lack of 

proper medical care, cruel punishment, mistreatment, or an 

accumulation of injuries that ultimately results in the death 

of a child or serious bodily injury to a child.
121

 

The Board found that the Colorado courts have held that a violation of 

Colo. Rev. Stat. § 18-6-401(1)(a) requires the showing of mens rea.
122

 

Based on the mens rea requirement, the Colorado court found that 

pursuant to Colo. Rev. Stat. § 18-6-401(7)(b)(I), the alien had “knowingly 

or recklessly” allowed a child to be unreasonably placed in a situation that 

posed a threat of injury to the child’s life or health.
123

 

In contrast, 237(a)(2)(E)(i) of the INA, provides in part that an alien is 

deportable for, 

crimes of domestic violence, stalking, or violation of 

protection order, crimes against children [and] . . . domestic 

violence, stalking, and child abuse.  Any alien who at any 

time after admission is convicted of a crime of domestic 

violence, a crime of stalking, or a crime of child abuse, 

child neglect, or child abandonment.
124

 

Thus, in finding that the alien’s action fell within the meaning of 8 

U.S.C. § 1227(a)(2)(E)(i), the Board reasoned that “an act or omission that 

constitutes maltreatment of a child” under the definition of a crime of 

child abuse is broad enough to include endangerment-type crimes such as 
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the one stipulated in the Colorado statute.
125

 Consequently, the Board 

found that the Colorado court’s finding that the alien met the “knowingly 

or recklessly” mens rea was consistent with the definition of a crime of 

child abuse under section 237(a)(2)(E)(i) of the INA.
126

 Importantly, the 

Board noted that the purpose of Colorado’s crime of child abuse statute is 

similar to the purpose of INA § 237(a)(2)(E)(i), which is to “to single out 

those who have been convicted of maltreating or preying upon 

children.”
127

 Thus, the Board found that the alien’s conduct fell within the 

meaning of a “crime of child abuse” and thereby dismissed the alien’s 

deportation appeal.
128

 

 

iii. Matter of Julio E. Velasquez 

 

Furthermore, the language of deportation opinions and the judicial 

analysis conducted in deportation proceedings suggest that deportation is 

punishment. In the Matter of Julio E. Velasquez,
129

 the Board held that an 

alien was not subject to deportation because his “crime” was not within 

meaning of the INA. In other words, given that the alien did not commit 

any crime that was within the language of the INA, he was not subject to 

punishment—deportation. 

In the Matter of Julio E. Velasquez, at issue was “whether the offense 

of misdemeanor assault and battery of a family member in violation of 

section 18.2-57.2(A) of the Virginia Code Annotated categorically 

qualifie[d] as a crime of domestic violence within the meaning of section 

237(a)(2)(E) of the Act, 8 U.S.C. § 1227(a)(2)(E) (2006).”
130

  In the 

Matter of Julio E. Velasquez the alien was convicted of assault and battery 

of a family member in violation of section 18.2-57.2(A) of the Virginia 

Code Annotated.
131

 Consequently, he was sentenced to 10 days 

imprisonment.
132

 Thereafter, the Department of Homeland Security 

initiated a removal proceeding on grounds that the alien’s conviction was 

a categorical crime of domestic violence.
133

 Upon appeal, the Board noted 

that a crime of violence was within the meaning of the INA. The 

                                                 
125

 See id. at 383-84. 
126

 See id. at 385-86. 
127

 Id. at 383-84. 
128

 See id. at 378. 
129

 Matter of Julio E. Velasquez, 25 I. & N. Dec. 278, 278, 2010 WL 2830632 

(B.I.A. 2010). 
130

 See id. 
131

 See id. at 279. 
132

 See id. 
133

 See id. 



156 LAW JOURNAL FOR SOCIAL JUSTICE Vol. 5 

 

applicable section, 18 U.S.C. § 16 (2006), states that a crime of violence 

is: 

(a) an offense that has as an element the use, attempted use, 

or threatened use of physical force against the person or 

property of another, or (b) any other offense that is a felony 

and that, by its nature, involves a substantial risk that 

physical force against the person or property of another 

may be used in the course of committing the offense.
134

 

In contrast, 18.2-57.2(A) of the Virginia Code Annotated, provides 

that any “person who commits an assault and battery against a family or 

household member is guilty of a Class 1 misdemeanor.”
135

 However, 

given that punishment for assault and battery under the Virginia statute 

does not exceed one-year imprisonment, under Federal law, the alien 

committed a felony.
136

 As such, the Board held that “because the Virginia 

statute reache[d] conduct that . . . [could not] be classified as ‘violent 

force,’ the respondent’s offense . . . [was not] categorically a ‘crime of 

violence’ and thus . . . [could not] be classified as a categorical crime of 

domestic violence for purposes of section 237(a)(2)(E) of the Act.”
137

 

Consequently, the Board found that the alien’s offense did not constitute a 

felony under federal law.
138

 

Next, the Board determined whether the alien’s offense had “an 

element [of] the use, attempted use, or threatened use of physical force 

against the person or property of another under § 16(a).”
139

 In defining the 

term “assault and battery,” the Board reviewed the definition as applied in 

Virginia criminal law and Supreme Court cases.
140

 The Board chose a 

definition of violent felony based on that dictated by the Supreme Court 

because its similarity to 18 U.S.C. § 16(a).
141

 In applying the Supreme 

Court’s definition of violent felony, the Board concluded that 
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the “physical force” necessary to establish that an offense is 

a “crime of violence” for purposes of the Act must be 

“violent” force, that is, force capable of causing physical 

pain or injury to another person. The key inquiry is not the 

alien’s intent for purposes of assault, but rather whether 

battery, in all cases, requires the intentional use of “violent 

force.” An offense cannot therefore be classified as a 

“categorical” crime of violence unless it includes as an 

element the actual, attempted, or threatened use of violent 

force that is capable of causing pain or injury. The crime of 

assault and battery in Virginia does not contain such a 

requirement.
142

 

As a result, the Board held that the alien’s offense was not within the 

meaning of a crime of domestic violence under section 237(a)(2)(E) of the 

Immigration Act.
143

 The Board remanded the case to the Immigration 

Judge to determine whether the alien’s offense constituted a categorical 

crime of violence under the INA.
144

 

Relying on this judicial framework, Part III discusses the legal analysis in 

deportation cases, juxtaposing the theoretical ideologies of punishment as 

well as historical forms of punishment. Part III concludes that deportation 

is criminal punishment in that it fits within the meaning of the theoretical 

definition of punishment and closely parallels ostracism, transportation, 

and banishment; concepts that have been widely accepted as forms of 

punishment. 

 

IV. THREE TALES: ONE CONCLUSION 

 

A. Theoretically, Deportation is Punitive 

 

This Part draws from the three cases discussed in Part III to argue that 

deportation is criminal punishment. First, for a lawful permanent residence 

to be deportable, the alien must have committed a crime within the 

meaning of a statute. In determining whether a lawful permanent 

resident’s action is within the meaning of the applicable statute, the court 
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examines whether the alien’s conduct satisfies the generic definition of 

crime under the statute—both state and federal.
145

  The lawful permanent 

resident has the burden of proving that state statute creates an offense 

outside the generic definition of a listed crime in a federal statute. 

However, determining whether a, 

State statute creates a crime outside the generic definition 

of a listed crime in a federal statute requires more than the 

application of legal imagination to a State statute’s 

language.  It requires a realistic probability, not a 

theoretical possibility, that the State would apply its statute 

to conduct that falls outside the generic definition of a 

crime. To show that realistic probability, an offender, of 

course, may show that the statute was so applied in his own 

case. But he must at least point to his own case or other 

cases in which the State courts in fact did apply the statute 

in the special (nongeneric) manner for which he argues.
146

 

Thus, deportation bears a close nexus to criminal cases and is a sanction 

triggered by the commission of a crime enumerated in a state or federal 

statute. Simply stated, deportation is an extension of the criminal process. 

Moreover, crimes, as defined in these deportation cases, fall within 

the theoretical framework of Durkheim, Bentham, and Foucault. As 

discussed in Part III, the actions that are defined as crime, thereby 

warranting deportation, are actions that were perceived as shocking to the 

collective conscience of society, likely to create negative externality, and 

actions that breached government regulation. Thus, Part III evidences that 

the actions that subject a lawful permanent resident to deportation could 

be defined as a crime within the meaning of the theoretical frameworks of 

Durkheim, Bentham, and Foucault. 

The cases reviewed in Part III also illustrate that deportation is 

punishment. First, deportation is the consequence of engaging in a dictated 

prohibited offence or, arguably, an action that shocks the collective 

conscience of society: crime. Second, deportation serves a social function 

of cleansing society of deviant aliens, thereby fitting into Durkheim’s role 

of punishment. Third, deportation arguably incapacitates a lawful 

permanent resident from committing more crimes within United States 

borders because it removes aliens who defy the moral fabric of society 

from the United States. Thus, deportation seeks vengeance for society. 

Deportation of deviant lawful permanent residents also serves as a 

deterrent: a role of punishment posited by Bentham.  By deporting aliens 
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who have committed a particular crime, the entire immigrant community 

is alerted to the consequence of engaging in such actions, thereby 

deterring others from committing such crimes, or at the very least, from 

being caught after committing such crimes.  Furthermore, deportation 

“strikes the soul rather than the body.”
147

 Deportation strikes the soul in 

that deported lawful permanent residents are alienated from family and 

friends, and arguably, lose all emotional support needed to nourish their 

daily lives.
148

 The emotional trauma associated with deporting a lawful 

permanent resident is best illustrated in the recent deportation of a lawful 

permanent resident who had resided in the United States since he was 

three years old, he states: “I feel like I’m stuck in a perpetual nightmare. I 

can’t seem to adjust to this life [in Mexico].”
149

 It is evident that such 

severances are emotionally tasking. Thus, deportation also falls within 

Foucault’s framework of punishment. 

In sum, theoretically, deportation fits squarely into the definition and 

roles of punishment posited by Durkheim, Foucault, and Bentham, thereby 

leading to the conclusion that deportation is indeed punishment. 

 

B. Historically, Deportation is Punitive 

 

Even if one argues that the theoretical frameworks of crime and 

punishment are too tangential to be applicable to deportation, deportation 

also parallels the ancient forms of punishment discussed in Part II—

ostracism, transportation, and banishment— as widely accepted forms of 

punishment.  Deportation echoes the characteristics of ostracism, 

transportation, and banishment, because of one common factor: exclusion 

from the community on grounds that the individual committed a crime or 

engaged in an action on which society frowns. Like banishment, 

ostracism, and transportation, a lawful permanent resident is subject to 

deportation as a result of engaging in (1) a criminal offence, (2) an action 

that violates a statute, or (3) an action that shocks the conscience of 

society: arguably, crimes of moral turpitude.
150

 

The effects of deportation are similar to those of ostracism, 

transportation, and banishment. Like ostracism, transportation, and 

banishment, a deported lawful permanent resident is ousted from the 
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community, which the alien has deemed as home for a period of time. 

Although ostracism and banishment did not differentiate between aliens 

and citizens, the lack of such differentiation is immaterial in finding that 

banishment and ostracism have striking similarities to deportation.  

Indeed, ostracism, banishment, and transportation have been generally 

accepted as punishment.
151

 Therefore, the Court’s reluctance to label 

deportation as criminal punishment is a judicial fiction.  As succinctly 

surmised by Judge Bauer: 

How can deportation of an alien legally residing in the 

United States be considered anything but punishment? 

The . . . [alien] stands to lose his residence, livelihood, and 

most importantly, his family. Certainly if the same thing 

occurred to a United States citizen a court would not 

hesitate to call it punishment—moreover, cruel and unusual 

punishment.
152

 

As hinted by Judge Bauer, the Court’s reluctance to label deportation as 

criminal punishment has daunting constitutional implications.
153

 

Consequently, Part V examines the grave constitutional implications of 

current judicial labeling. 

 

V. IMPLICATIONS OF CURRENT JUDICIAL LABELING 

 

This Section explores the practical reality of the fictitious labeling that 

deportation is a “civil sanction” and concludes that such misplaced 

labeling results in numerous constitutional violations. Such constitutional 

violations include cruel and usual punishment and double jeopardy 

violations. However, before delving into the constitutional implications of 

labeling deportation as a civil sanction, it is imperative to discuss the 

constitutional safeguards protecting aliens.  Accordingly, Subpart A 

explores the constitutional protections afforded to aliens. Thereafter, 

Subparts B and C build on the constitutional framework of Subpart A by 

analyzing the Double Jeopardy and Cruel and Unusual Punishment 

Clauses in the context of deportation. This Section concludes that 

deportation of criminal lawful permanent residents violates the Double 

Jeopardy and Cruel and Unusual Punishment Clauses. 
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A. Constitutional Safeguards for Legal Permanent Residents 

 

As early as 1886, the Supreme Court held that resident aliens are 

entitled to the protection of the equal protection clause of the Fourteenth 

Amendment.
154

 In 1896, in Wong Wing v. United States, one of the 

seminal cases regarding the constitutional protections afforded to aliens, 

the Supreme Court articulated that the provisions of the Fifth Amendment 

applies to all persons within the United States.
155

 The Court noted, “all 

persons within the territory of the United States are entitled to the 

protection guaranteed by those amendments [Sixth and Fifth].”
156

 

Decades later, in Kwong Hai Chew v. Colding, the Supreme Court 

further held that lawful permanent residents fall within the meaning of 

“persons.”
157

 The Court dictated: 

It is well established that if an alien is a lawful permanent 

resident of the United States and remains physically present 

there, he is a person within the protection of the Fifth 

Amendment. He may not be deprived of his life, liberty or 

property without due process of law. . . [A lawful 

permanent resident’s] status as a person within the meaning 

and protection of the Fifth Amendment cannot be 

capriciously taken from him.
158

 

Subsequently, in Plyler v. Doe, the Court noted that despite an alien’s 

status under the immigration laws, an alien is surely a 

“person” in any ordinary sense of that term. Aliens, even 

aliens whose presence in this country is unlawful, have 

long been recognized as “persons” guaranteed due process 

of law by the Fifth and Fourteenth Amendments.
159

 

Thus, lawful permanent residents are guaranteed some constitutional 

protection.
160

 Consequently, Subparts B and C delve deeper into some 

constitutional implications of deporting criminal lawful permanent 

residents. 
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B. The Double Jeopardy Clause 

 

Given that, generally, the Double Jeopardy Clause does not apply to 

civil sanctions,
161

 the judicial fiction that deportation is a civil penalty and 

not criminal punishment has shielded deportation from double jeopardy 

analysis, thereby, leading to the violation of the Double Jeopardy Clause. 

Put alternatively, the judicial label of deportation as a civil sanction and 

not criminal punishment has mooted the issue of Double Jeopardy Clause 

violations.  However, building on the conclusion that deportation is 

criminal punishment, this Subpart concludes that, as a result of the 

fictitious notion that deportation is not criminal punishment, Double 

Jeopardy violations resulting from deportation are overlooked. 

 

i. Double Jeopardy Clause Jurisprudence 

 

Lawful permanent residents are entitled to constitutional protections 

under the Fifth Amendment.
162

 The Double Jeopardy Clause of the Fifth 

Amendment provides in part that “[n]o person shall . . . be twice put in 

jeopardy of life or limb” for the same offence.
163

 In Hudson v. United 

States, the Supreme Court established a two-prong test to examine 

whether the Double Jeopardy Clause has been violated.
164

  In examining 

whether the Double Jeopardy Clause has been violated, the court set forth 

the following analysis: 

[1] [whether] a particular punishment is criminal or civil is, 

at least initially, a matter of statutory construction.  [2] 

Even in those cases where the legislature has indicated an 

intention to establish a civil penalty . . . [the court must] 

further [determine] whether the statutory scheme was so 

punitive either in purpose or effect, as to transform what 

was clearly intended as a civil remedy into a criminal 

penalty.
165

 

In making the latter determination, the court may consider the seven-factor 

test established in Kennedy v. Mendoza-Martinez, 
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(1) whether the sanction involves an affirmative disability 

or restraint; (2) whether it has historically been regarded as 

a punishment; (3) whether it comes into play only on a 

finding of scienter; (4) whether its operation will promote 

the traditional aims of punishment—retribution and 

deterrence; (5) whether the behavior to which it applies is 

already a crime; (6) whether an alternative purpose to 

which it may rationally be connected is assignable for it; 

and (7) whether it appears excessive in relation to the 

alternative purpose assigned.
166

 

Nonetheless, the Kennedy factors only serve as guideposts. Thus, the 

Kennedy factors “must be considered in relation to the statute on its 

face . . . [as] only the clearest proof will suffice to override legislative 

intent and transform what has been denominated a civil remedy into a 

criminal penalty.”
167

  Subparts ii, iii, iv, and v, apply the Hudson and 

Kennedy tests to the deportation context. Relying on the legal framework 

of Hudson, this Subpart concludes that deportation is cruel and unusual 

punishment. 

 

ii. The First Prong of the Hudson Test: The Statutory 

Construction 

 

As dictated in Hudson, in determining whether the Double Jeopardy 

Clause has been violated, the first step in determining whether “a 

particular punishment is criminal or civil is, at least initially, a matter of 

statutory construction.”
168

 Thus, the first step in this analysis is to review 

the relevant legislative history. 

Notwithstanding the judicial label that deportation is a “civil sanction,” 

the legislative history of the Immigration Reform and Immigrant 

Responsibility Act (IRIRA) of 1996 is littered with references to 

Congress’ punitive intent. As the Senate report noted, 

While there is a continuing debate in our Nation concerning 

what to do about crime and criminals, a consensus seems to 

exist regarding criminal aliens. That is, there is just no 

place in America for non-U.S. citizens who commit 

criminal acts here.  America has enough criminals without 

importing more.
169
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Similarly, prior to the enactment of the IRIRA, the legislative history 

indicates that Congress intended for deportation to be punitive.
170

 

Representative Lamar Smith articulated, 

Too few criminal aliens are being deported today. . . . 

Americans should not have to tolerate the presence of those 

who abuse both our immigration and criminal laws.  

Criminal aliens should be on the fast track out of the 

country. This bill addresses the concerns of the American 

people by giving the INS and prosecutors tools they need to 

expedite the deportation of criminal aliens.
171

 

As such, the IRIRA expanded the definition of aggravated felony under 

INA § 101(a)(43) to include aggravated felonies and crimes such as 

perjury and money laundering.
172

 Commission of such crimes subjects an 

alien to deportation even after serving a prison sentence.
173

 

Indeed, subjecting a criminal lawful permanent resident to deportation 

after completing a prison sentence is not a mere happenstance—it was 

intended by Congress. As Representative Anthony C. Beilenson noted, 

[T]he Federal Government, through the INS, needs to do a 

much better job of identifying deportable aliens and 

beginning proceedings against them while these aliens are 

still in custody. Although the majority of these criminal 

aliens are eligible for immediate deportation from prison, 

the INS rarely takes action against them. This has to 

change. Bluntly put, an alien who has been convicted of a 

criminal act in this county and has served his or her term in 

jail or prison should not be allowed to remain here. It is an 

outrage that these prisoners can be allowed to return to the 

streets rather than to be deported immediately.
174

 

Thus, a cursory review of the legislative history, arguably, leads to the 

conclusion that Congress intended that deportation be punitive. As such, 

the legislative history is trenched with inferences that Congress intended 

for deportation to serve as a social engineering tool—an instrument used 

to disinfect society of villainous aliens.
175

 Thus, a cursory review of the 
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legislative history, arguably, leads to the conclusion that Congress 

intended for deportation to be punitive. 

 

iii. The Second Prong of the Hudson Test: The Kennedy 

Factors 

 

However, “[a]bsent conclusive evidence of congressional intent as to 

the penal nature of a statute,”
176

 the Kennedy factors must be applied to 

determine whether the sanction has a punitive effect. This Subpart, 

therefore, applies the Kennedy factors to the deportation framework and 

concludes that deportation passes the 7-pronged Kennedy test. 

Deportation satisfies the first prong of the Kennedy test as it involves 

restraint. Justice Field observed in Fong Yue Ting, that deportation 

constitutes an affirmative disability because it entails ousting an individual 

“from a country of one’s residence, and the breaking up of all the relations 

of friendship, family, and business there contracted.”
177

 Evidencing the 

restraint imposed on deported aliens and their families, a family member 

of a deported alien reported, “the separation is still a bitter pill to swallow. 

. . . I have to wait at least 10 years before I can be with my husband again. 

It does frustrate me.”
178

 Deportation also involves physical restraint 

because the alien is usually deported after serving a prison sentence and is 

also restricted from reentering the United States for a specified time 

period.
179

 

The second Kennedy factor is met, as fully discussed in Part IV. Part 

IV concluded that although deportation has not been historically labeled as 

punishment, deportation is the modern equivalent of ostracism, 

banishment, and transportation, all depicted as punishment.  Deportation 

satisfies the third prong of the Kennedy test. As the analysis in Part III.B 

illustrates, deportation of lawful permanent residents occurs only after 

finding a scienter.
180

  The fourth Kennedy factor is met because, as already 
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fully detailed in Part II, deportation promotes the traditional aims of 

punishment—retribution and deterrence. More succinctly stated by the 

Supreme Court, “[t]he purpose of deportation is . . . to put an end to a 

continued violation of the immigration laws.”
181

 

Similarly, deportation satisfies the fifth element of the Kennedy 

factors: the action to which deportation is applied is already a crime. As 

detailed in Part III.B, a lawful permanent resident becomes deportable 

usually after the alien has committed a crime. As the Supreme Court 

recently acknowledged, “recent changes in our immigration law have 

made removal nearly an automatic result for a broad class of noncitizen 

offenders. Thus, we find it ‘most difficult’ to divorce the penalty from the 

conviction in the deportation context.”
182

 

Deportation also meets the “excessive in relation” seventh element 

enumerated in the Kennedy factors. First, removing a lawful permanent 

resident from a place where the alien calls home has been perceived as the 

severest of punishments. 

Everyone knows that to be forcibly taken away from home 

and family and friends and business and property, and sent 

across the ocean to a distant land, is punishment, and that 

oftentimes most severe and cruel. . . . If the banishment of 

an alien from a country into which he has been invited as 

the asylum most auspicious to his happiness—a country 

where he may have formed the most tender connections; 

where he may have invested his entire property, and 

acquired property of the real and permanent, as well as the 

movable and temporary, kind; where he enjoys, under the 

laws, a greater share of the blessings of personal security 

and personal liberty than he can elsewhere hope for; . . . if, 

moreover, in the execution of the sentence against him, he 

is to be exposed, not only to the ordinary dangers of the 

sea, but to the peculiar casualties incident to a crisis of war 

and of unusual licentiousness on that element, and possibly 

to vindictive purposes, which his immigration itself may 

have provoked—if a banishment of this sort be not a 

punishment, and among the severest of punishments, it will 

be difficult to imagine a doom to which the name can be 

applied.
183
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Recently, the Supreme Court articulated that “noncitizen defendants 

facing a risk of deportation for a particular offense find it even more 

difficult.”
184

 Consequently, the practical reality is that lawful permanent 

residents who commit a crime are subjected to “the harsh consequences of 

deportation.”
185

 

In sum, applying the Kennedy factors to deportation illustrates that 

deportation has a punitive effect. As discussed above, deportation 

involves: (1) restraint, (2) a crime, (3) finding a scienter, (4) deportation 

promotes the traditional aims of punishment such as deterrence and 

retribution, and (5) deportation applies to criminal acts. Furthermore, the 

cases discussed in Part III, coupled with the theoretical framework laid out 

in Part I, establish that deportation has a punitive effect. On historical 

grounds, deportation bears striking similarities to ostracism, 

transportation, and banishment, all of which have generally been accepted 

as having punitive effects. Thus, the statutory scheme of deportation “is so 

punitive . . . in effect, as to transform what . . . [may have been] intended 

as a civil remedy into a criminal penalty.”
186

 In other words, despite the 

fact that deportation has not been historically labeled as punishment, the 

substantive weighing of the Kennedy factors indicates that deportation is 

indeed punitive. Also, as discussed in Subpart iv, deportation also meets 

the seventh Kennedy factor—it is excessive in relation to the alternative 

purpose assigned. 

 

iv. Deportation Often Leads to Double Prosecution 

 

The plain reading of the constitutional text suggests that deportation 

violates the Double Jeopardy Clause because it subjects criminal lawful 

permanent residents to two prosecutions for the same offence.  The first 

prosecution being the court proceedings associated with the criminal act, 

and the second being the deportation proceeding resulting from the 

criminal offence. 

As illustrated by the Board’s decision in Part IV, before a lawful 

permanent resident is deported, the alien is first convicted of a crime in 

federal or state court.
187

 Upon the completion of the federal or state court 

criminal case during which the lawful permanent resident is convicted, the 

second proceeding is commenced: the deportation proceeding
188

. Indeed, 

the deportation proceeding is based on the criminal conviction in the 
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federal or state court. During that deportation proceeding, the government 

aims to establish that (1) the individual is not a United States citizen and 

(2) the individual has committed a crime. If these two elements are 

established, the lawful permanent resident is subject to deportation 

pursuant to the Immigration and Nationality Act.
189

 Thus, the lawful 

permanent resident facing deportation is subjected to two prosecutions for 

one offence: the criminal action. This is so because a lawful permanent 

resident is subject to two different court proceedings for the same offence. 

In the criminal proceeding, the alien’s guilt is determined and sentencing 

is determined.
190

 Thereafter, based on the INA, the immigration court 

determines whether the crime committed falls within the crimes 

enumerated in the INA and, if it does, the alien will be subject to 

deportation upon the completion of the criminal sentence.
191

 

Thus, deportation of lawful permanent residents for criminal offenses 

violates the Double Jeopardy Clause because (1) deportation meets the 

Kennedy and Hudson tests, and (2) deportation leads to at least two 

separate prosecutions for one crime.  Given that a criminal lawful 

permanent resident subjected to deportation is “twice put in jeopardy of 

life or limb”
 192

 for the same offence, the next Subpart examines the 

constitutionality of deportation as punishment. 

 

C. Cruel and Unusual Punishment 

 

Before presenting the analysis of whether deportation of criminal 

lawful permanent residents violates the cruel and unusual punishment 

clause of the Eighth Amendment, it is imperative to discuss cruel and 

unusual punishment jurisprudence. Thus, this Subpart begins by 

discussing Eighth Amendment jurisprudence then turns to an exploration 

of deportation in the Eighth Amendment context. In applying Eighth 

Amendment judicial framework, this Subpart concludes that deportation 

of criminal lawful permanent residents is cruel and unusual punishment. 

 

i. The Historical Roots of Cruel and Unusual Punishment 

 

The Eighth Amendment states in pertinent part that “cruel and unusual 

punishment [shall not be] inflicted.”
193

 Accordingly, in Weems v. United 

                                                 
189

 See id. 
190

 See id. 
191

 See id. 
192

 U.S. CONST. amend. V. (emphasis added). 
193

 U.S. CONST. amend. VIII. 



Spring, 2015 FICTITIOUS LABELING 169 

 

States,
194

 the Supreme Court articulated that “punishment for crime should 

be graduated and proportioned to [the] offense.”
195

 In building on the legal 

framework of Weems, a plurality of the Supreme Court, in Trop v. Dulles, 

held that the denationalization of an American citizen, who had abandoned 

his Army unit for one day during wartime, was cruel and unusual 

punishment
.196

. In reaching this conclusion, the Court reasoned: 

The basic concept underlying the Eighth Amendment is 

nothing less than the dignity of man.  While the state has 

the power to punish, the Amendment stands to assure that 

this power be exercised within the limits of civilized 

standards. . . . [A]ny technique outside the bounds of 

traditional penalty is constitutionally suspect.
197

  [Further, 

denationalization results in] the total destruction of the 

individual’s status in organized society.  It is a form of 

punishment more primitive than torture, for it destroys . . . 

the individual[’s] . . . political existence that was centuries 

in the development.
198

 

Relying on the analytical framework of Weems, Trop, and its progeny, 

coupled with the notion that the Eighth Amendment “is not static” but 

draws “its meaning from the evolving standards of decency that mark the 

progress of a maturing society,”
199

 the Supreme Court formulated the 

current Eighth Amendment jurisprudence. 

 

ii. Current Legal Framework of Cruel and Unusual 

Punishment 

 

The Supreme Court enunciated two traditional frameworks for 

determining when punishment violates the Eighth Amendment. The first 

traditional framework applies to a length of incarceration sentence and the 

second traditional framework applies to categorical cases. 

 

a. The Length of Sentence Framework 

 

The origins of the legal framework for determining whether the length 

of a defendant’s sentence violates the Eighth Amendment can be traced to 

                                                 
194
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195

 Id., at 367-68 (noting that the interpretation of the Eighth Amendment is “not 

fastened to the obsolete, but may acquire meaning as public opinion becomes enlightened 

by a humane justice.”). 
196

 Trop v. Dulles, 356 U.S. 86, 101 (1958). 
197

 Id. at 102. 
198

 Id. at 100. 
199

 Id. at 101. 



170 LAW JOURNAL FOR SOCIAL JUSTICE Vol. 5 

 

Harmelin v. Michigan.
200

 At issue in Harmelin was whether a sentence of 

life imprisonment without parole for a conviction of possessing 672 grams 

of cocaine was unconstitutionally cruel and unusual under the Eighth 

Amendment.
201

 The Court held the said sentence did not violate the Eighth 

Amendment because “the legislature ‘has the power to define criminal 

punishments without giving the courts any sentencing discretion.’”
202

 

In reaching this holding, the Harmelin Court established a two-prong 

test to determine when a length of sentence is cruel and unusual.
203

 In the 

first line of analysis, the court must determine whether “a threshold 

comparison of the crime committed and the sentence imposed leads to an 

inference of gross disproportionality.”
204

 If the court responds 

affirmatively, then the court proceeds to the second step.
205

 During the 

second line of analysis, the court then compares the defendant’s sentence: 

(a) to the sentences received by “other [offenders] in the same 

jurisdiction”
206

 and (b) with “the sentence[] imposed for commission of 

the same crime in other jurisdictions.”
207 

If, upon concluding the second 

inquiry, the court finds the defendant’s sentence is grossly 

disproportionate, the sentence violates the Eighth Amendment.
208

  

Regardless of this two-pronged analysis, the Court noted strong deference 

is given to legislatures because fashioning proportional criminal sentences 

falls within the legislature’s jurisdiction.
209

 

 

b. The Categorical Proportionality Analysis 

Framework 

 

The second traditional framework involves categorical challenges to a 

particular sentencing practice. The categorical approach has been 

historically applied in death penalty cases but has most recently been 

applied to non-death penalty cases, as observed in Graham v. Florida.
210
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The categorical proportionality analysis employs a two-pronged test.
211

  In 

the first line of analysis, the court applies the “objective indicia of 

society’s standards, as expressed in legislative enactments and state 

practice”
212

 to determine whether there is a national consensus against the 

defendant’s sentence. In the second line of analysis, guided by “the 

standards elaborated by controlling precedents and by the Court’s own 

understanding and interpretation of the Eighth Amendment’s text, history, 

meaning, and purpose,”
213

 the Court exercises its independent judgment 

and determines whether the defendant’s punishment violates the Eight 

Amendment. In exercising its independent judgment, the Court considers 

factors such as whether the sentence furthers legitimate penological goals 

and the culpability of the offender.
214

 If the Court analysis meets the two 

elements discussed above, the Court finds that the punishment is cruel and 

unusual. 

However, given that the categorical proportionality analysis is applied 

to both death penalty and non-death penalty cases involving a specific 

population, a discussion of how the Court applies the categorical approach 

analysis is relevant to the dialogue of whether deportation fits within this 

framework. Thus, Subparts 1 and 2 discuss Atkins v. Virginia,
215

 a death 

penalty case, and Graham v. Florida,
216

 a non-death penalty case. 

 

1. Atkins v. Virginia 

 

In Atkins, the issue was whether imposing a sentence of capital 

punishment on a mentally challenged individual violated the Eighth 

Amendment.
217

 The Supreme Court, upon applying the categorical 

analysis, held that imposing the death penalty on the mentally ill defendant 

constituted cruel and unusual punishment.
218

  Under the first prong of the 

categorical analysis—the objective indicia analysis—the Atkins Court 

noted, 
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[T]he large number of States prohibiting the execution of 

mentally retarded persons (and the complete absence of 

States passing legislation reinstating . . . such executions) 

provides powerful evidence that today our society views 

mentally retarded offenders as categorically less culpable 

than the average criminal. The evidence carries even 

greater force when it is noted that the legislatures . . . 

address[ing] the issue have voted overwhelmingly in favor 

of the prohibition. Moreover, even in those States . . . 

allow[ing] the execution of mentally retarded offenders, the 

practice is uncommon.
219

 

Under the second prong of the subject analysis, the Court examined 

the penological goals of the punishment, retribution and deterrence, and 

noted that, 

[O]ur death penalty jurisprudence provides two reasons 

consistent with the legislative consensus that the mentally 

retarded should be categorically excluded from execution. 

First, there is a serious question as to whether either 

justification that we have recognized as a basis for the 

death penalty applies to mentally retarded offenders. Gregg 

v. Georgia, 428 U.S. 153, 183 (1976), . . . identified 

“retribution and deterrence of capital crimes by prospective 

offenders” as the social purposes served by the death 

penalty. Unless the imposition of the death penalty on a 

mentally retarded person “measurably contributes to one or 

both of these goals, it is ‘nothing more than the purposeless 

and needless imposition of pain and suffering,’ and hence 

an unconstitutional punishment.” Enmund, 458 U.S., at 798 

. . . Thus, pursuant to our narrowing jurisprudence, which 

seeks to ensure that only the most deserving of execution 

are put to death, an exclusion for the mentally retarded is 

appropriate.
220

 

Based on the foregoing analysis, the Court held that execution of mentally 

challenged criminals is cruel and unusual punishment and therefore, 

prohibited by the Eighth Amendment.
221
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2. Graham v. Forida 

 

In contrast, in Graham
222

 the issue was whether sentencing a juvenile 

to serve a life sentence without parole for armed robbery during his 

probation was cruel and unusual punishment.
223

 The Court applied the 

categorical approach in reaching its holding. 

Under the object indicia of national consensus, the Court noted, 

[T]he ‘clearest and most reliable objective evidence of 

contemporary values is the legislation enacted by the 

country’s legislatures.”’ Six jurisdictions do not allow life 

without parole sentences for any juvenile offenders.  Seven 

jurisdictions permit life without parole for juvenile 

offenders, but only for homicide crimes.  Thirty-seven 

States as well as the District of Columbia permit sentences 

of life without parole for a juvenile nonhomicide offender 

in some circumstances.  Federal law also allows for the 

possibility of life without parole for offenders as young as 

13.
224

 

Thereafter, the Court engaged in its independent analysis and 

surmised, 

[P]enological theory is not adequate to justify life without 

parole for juvenile nonhomicide offenders. This 

determination; the limited culpability of juvenile 

nonhomicide offenders; and the severity of life without 

parole sentences all lead to the conclusion that the 

sentencing practice under consideration is cruel and 

unusual. This Court now holds that for a juvenile offender 

who did not commit homicide the Eighth Amendment 

forbids the sentence of life without parole. This clear line is 

necessary to prevent the possibility that life without parole 

sentences will be imposed on juvenile nonhomicide 

offenders who are not sufficiently culpable to merit that 

punishment. Because “the age of 18 is the point where 

society draws the line for many purposes between 

childhood and adulthood,” those who were below that age 

when the offense was committed may not be sentenced to 

life without parole for a nonhomicide crime.
225
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Also, the Graham Court heavily relied on the status of the 

defendant—a juvenile—and reasoned that states should “give [juvenile] 

defendants . . . some meaningful opportunity to obtain release based on 

demonstrated maturity and rehabilitation.”
226

 “For juvenile offenders, who 

are most in need of and receptive to rehabilitation . . . the absence of 

rehabilitative opportunities or treatment makes the disproportionality of 

the sentence all the more evident.”
227

 Thus, the Graham Court held life 

sentences without parole for juvenile offenders for non-homicide offenses 

violated the Eighth Amendment.
228

  Together, the analytical framework of 

Atkins, Graham, and Harmelin, paves the way for a discussion of whether 

deportation is cruel and unusual punishment. 

 

iii. Is Deportation Cruel and Unusual Punishment? 

 

Given that the Supreme Court has noted that deportation is a “civil 

penalty” and not criminal punishment, the Court has not enunciated a 

framework for determining whether deportation is cruel and unusual 

punishment. Thus, this Subpart analyzes deportation under existing Eighth 

Amendment jurisprudence and concludes deportation of lawful permanent 

residents is cruel and unusual punishment. 

 

a. Deportation and the Cruel and Unusual Punishment 

Framework 

 

Although the Supreme Court has established two analytical 

frameworks for Eighth Amendment challenges—a framework for 

challenging a defendant’s length of sentence and a framework for 

categorical cases—neither of these frameworks fit squarely into 

deportation cases. Deportation is not, in a narrow sense, a length of time 

sentence.  In the same light, deportation does not fit into the categorical 

proportionality analysis.  However, between the two, deporting a lawful 

permanent resident is more analogous to a length of time sentence. This is 

because, depending on the crime committed, a lawful permanent resident 

when deported could be banned from entering the United States from ten 

years to indefinitely.
229

 

Although deportation applies to a class of offenders who have 

committed a range of crimes, deportation does not fit into the categorical 

                                                 
226

 Id. at 79 (reasoning that “a categorical rule gives all juvenile non-homicide 

offenders a chance to demonstrate maturity and reform”). 
227

 Id. at 74 (internal citation omitted). 
228

 Id. 
229

 See 8 U.S.C. § 1182 (a)(9)(A). 



Spring, 2015 FICTITIOUS LABELING 175 

 

proportionality analysis for two reasons. First, in applying the categorical 

proportionality analysis, the Court examines the uniqueness of the 

offenders.
230

  For example, in applying the categorical proportionality 

analysis to Atkins and Graham, the Court observed that children are 

constitutionally different from adults and the mentally ill are 

constitutionally different from the general offender population.
231

 

However, aliens subjected to deportation are a mixture of different 

categories of offenders; thus, unlike Graham and Atkins and their progeny, 

aliens are not a special subset of the general offender population. The only 

distinguishable factor between legal permanent residents and the general 

offender population is alienage, which arguably, is not sufficient to 

warrant a “constitutionally different” label. Second, federal immigration 

law determines whether an alien should be deported.
232

 Thus, states do not 

dictate when a legal permanent resident should be deported. Therefore, 

there are no state statutes to help inform the Court of the national 

consensus on deportation. Hence, deportation is not akin to the death 

penalty or a life sentence without the possibility of parole for a specific 

group of offenders, which are based on state statutes.
233

 

Thus, the categorical proportionality analysis is not an appropriate test 

to determine whether deportation is cruel and unusual punishment for the 

general lawful permanent resident population, with the exception of 

specific subgroups such as children and those who are mentally ill. 

Accordingly, the issue of whether deportation is cruel and unusual 

punishment will be analyzed under the Harmelin test: the test applied for a 

length of time sentence.
234

 

 

1. First Prong of Harmelin: The Inference of Gross 

Disproportionality 

 

Deporting criminal lawful permanent residents from a place they have 

called home leads to an inference of gross disproportionality.
235

 As Justice 

Field observed in his dissent in Fong Yue Ting, 
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[Deportation] is beyond all reason in its severity.  It is out 

of all proportion to the alleged offense.  It is cruel and 

unusual.  As to its cruelty, nothing can exceed a forcible 

deportation from a country of one’s residence, and the 

breaking up of all the relations of friendship, family, and 

business there contracted. . . . [I]f a banishment of the sort 

described be not a punishment, and among the severest of 

punishments, it will be difficult to imagine a doom to 

which the name can be applied.
236

 

Similarly, in Bridges v. Wixon,
237

 Justice Douglas noted in dicta: 

Though deportation is not technically a criminal 

proceeding, it visits a great hardship on the individual and 

deprives him of the right to stay and live and work in this 

land of freedom.  That deportation is a penalty—at times a 

most serious one—cannot be doubted. 
238

 

Thus, deportation of criminal lawful permanent residents leads to an 

inference of gross disproportionality.  This conclusion leads to the second 

line of analysis, which compares the lawful permanent resident’s 

punishment to the punishment of other offenders in the same and other 

jurisdictions. 

 

2. Second Prong of Harmelin: The Comparison 

 

Comparing a lawful permanent residence’s sentence—deportation—

to the sentence received by other offenders in the same jurisdiction and 

other jurisdictions reaffirms the inference of gross disproportionality. For 

example, if a lawful permanent resident and a United States citizen 

commit an aggravated felony, the lawful permanent resident and the 

United States Citizen are both likely to serve prison sentences. Indeed, the 

legislature has already deemed such prison sentence proportionate to the 

crime under the sentencing guidelines. Thus, at first blush, the United 

States citizen and the lawful permanent resident are subjected to a 

“proportional sentence.” 

Nonetheless, after the lawful permanent resident serves the 

“proportional sentence,” the lawful permanent resident is subject to 

deportation, which as discussed, is criminal punishment.
239

 As such, the 

lawful permanent resident receives an additional punishment upon the 
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completion of the first “proportional sentence,” whereas, the punishment 

of the citizen has long ended. Thus, the lawful permanent resident receives 

a disproportionate punishment compared to citizen offenders in the same 

and other jurisdictions. 

Indeed, as discussed, supra, the Harmelin test accords great deference 

to the legislature. However, such deference cannot be accorded in this 

analysis because, although Congress may have had a punitive intent, 

Congress did not establish deportation as a sentencing scheme. 

Consequently, Congress never made a substantive penological analysis to 

determine whether deportation is an appropriate “sentence.” As such, 

legislative deference cannot be accorded here. 

Nonetheless, deportation meets the two-prong test enunciated in 

Harmelin. Thus, labeling deportation as a “civil sanction” inevitably leads 

to lawful permanent residents being subjected to cruel and unusual 

punishment, contrary to the spirit of the Eighth Amendment.
240

 

Accordingly, failure to acknowledge deportation as cruel and unusual 

punishment is a judicial fiction.
241

 

 

VI. IS THERE A LIGHT AT THE END OF THE TUNNEL? 

 

Despite pitfalls in the current legal framework of deportation, this 

article does not stand for the proposition that deportation should be 

abolished. Rather, this article suggests deportation should be labeled as 

criminal punishment. Recognizing that deportation is criminal punishment 

and not a civil sanction would help curb double jeopardy violations, cruel 

and unusual punishment violations, and all other constitutional violations. 

A possible solution to remedying these constitutional violations might 

be to deport an alien immediately after the conclusion of the criminal case, 

before the alien serves a prison sentence.  In so doing, the alien is only 

tried and punished once for an offence. This suggestion does however 

have its shortcomings. Although this recommendation may minimize the 

double jeopardy problem, it may raise equal protection concerns as well as 

cruel and usual punishment issues. Moreover, it may deprive victims the 

opportunity to ensure their assailants are adequately punished. However, if 

this recommendation is adopted, it is important that foreign countries 

cooperate with the United States to ensure deported aliens are adequately 

reprimanded. Furthermore, a cost-benefit analysis would need to be 

conducted to ensure the cost of deporting all aliens would not exceed the 
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benefits of other viable options. Despite the pitfalls of this suggested 

method, this method presents a platform to develop an alternative for 

curing the problems associated with the current standards for deportation. 

Another solution is to merge the criminal and immigration 

proceedings into one, thereby minimizing the double jeopardy problem. 

This might entail reviving the Judicial Recommendations Against 

Deportation [hereinafter, “JRADs”], repealed in 1990, which merged 

criminal proceeding with the deportation proceeding so the alien faces one 

trial.
 242

  The JRAD helped curb constitutional violations in that the JRAD 

authorized a “judge who convicted an alien of a crime involving moral 

turpitude to issue a binding recommendation that the conviction not trigger 

deportation.”
243

 However, before a recommendation was issued, the state 

and the prosecuting authorities were given an opportunity to be heard.
244

 

After such hearing, the presiding judge issued a JRAD.
245

 The JRAD, 

however, had to be issued by the sentencing court.
246

 

Thus, the JRAD helped resolve the double jeopardy problem because 

if an alien was convicted of a crime that would have automatically resulted 

in deportation, the judge hearing the criminal matter could issue a binding 

recommendation that the alien not be deported.
247

 In so doing, the JRAD 

also tackled the issue of cruel and unusual punishment.  The JRAD also 

eliminated ex post facto issues in that the crime for which the alien was 

convicted could not be applied in the future as a reason for deportation.
248

 

However, the JRAD was criticized on grounds it afforded aliens more 

due process than that granted to citizens. For example, Senator Simpson 

observed that through the JRAD, the United States was “in a situation in 

deportation where the deportees had more due process than did an 

American citizen.”
249

 Assuming this statement is true, the goal would be 

to afford citizens and aliens the same treatment and not to afford aliens 

more protection than citizens. 

 

CONCLUSION 

 

In sum, this article concludes that deportation should be labeled as 

criminal punishment. The precedential labeling of deportation as a civil 
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sanction or the hint by the Supreme Court that deportation may be 

criminal punishment shields the constitutional issues associated with 

deportation from being tackled. As this article establishes, aliens faced 

with deportation are subject to double jeopardy violations and cruel and 

usual punishment, which are contrary to the spirit of the Constitution. 

Thus, it is imperative for the judiciary to label deportation as criminal 

punishment. Such labeling may open doors to further discussions 

regarding reforming substantive and procedural deportation laws to 

minimize constitutional violations. 



 

 

 

INCREASE QUOTA, INVITE OPPORTUNITIES, 

IMPROVE ECONOMY: AN EXAMINATION OF THE 

EDUCATIONAL AND EMPLOYMENT CRISIS OF 

UNDOCUMENTED IMMIGRANTS AND INDIVIDUALS 

FROM ABROAD 

By Brittany Fink* 

Introduction 

 

Maria Fernandez is not only the Valedictorian of her high school 

graduating class in North Carolina, but she is also the class president, the 

star of the women’s volleyball and basketball teams, and the president of 

the National Honors Society. Among her impressive list of 

accomplishments, there is one that will fail to find a spot: future college 

graduate. As a three year-old, Maria’s parents illegally crossed the 

Mexican-American border with Maria in their arms. Because of this 

journey, Maria is classified as an undocumented immigrant. 

Undocumented immigrants are granted limited rights in the United States,1 

and the right to attend college at an affordable cost is not one of them. 

Ms. Fernandez lives in a state that does not allow undocumented 

immigrants to attend its colleges and universities at an in-state tuition rate 

or receive federal funds for education. Maria is not technically barred from 

attending college in North Carolina, but she will only be able to attend if 

she pays out-of-state tuition ranging anywhere from $27,0002 to $44,0003 

per year. Even if Maria can pay $108,000 to $176,000 for four years at a 

North Carolina university, she still faces another huge obstacle: work 

                                                 
* Brittany Fink graduated summa cum laude from West Virginia University, where 

she received a Bachelor of Arts in Spanish and Political Science. She received her Juris 

Doctor from West Virginia University College of Law in 2014. She was an Associate 

Editor and the Alumni and Executive Assistant for the West Virginia Law Review. 

Brittany Fink is an Associate at Lewis Glasser Casey & Rollins, PLLC in Charleston, 

West Virginia. 
1 Both undocumented and documented workers are covered by the National Labor 

Relations Act and undocumented children have the right to attend elementary public 

schools. KEVIN R. JOHNSON ET AL., UNDERSTANDING IMMIGRATION LAW 449, 458 (1st ed. 

2009). 
2 Cost and Financial Aid, NORTH CAROLINA A&T STATE UNIV., 

http://www.ncat.edu/admissions/undergraduate/cost-financial-aid/index.html (last visited 

June 22, 2015). 
3 Tuition and Fees, THE UNIV. OF NORTH CAROLINA AT CHAPEL HILL, 

http://finance.unc.edu/saur/student-account-services/tuition-and-fees/ (last visited June 

22, 2015). 
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authorization. Undocumented immigrants are not allowed to work in the 

United States.4 Because Maria was illegally brought to the United States 

as a toddler, state and federal law restrict her from furthering her 

education, working legally in the United States, and becoming a 

productive member of society. 

Feng Sun was born and raised in Shanghai, China. After obtaining a 

student visa, Feng attended and graduated from an American university. 

Post-graduation, Feng failed to obtain a work visa that would allow him to 

remain in the United States to work. Feng returned to China shortly 

thereafter and secured a job with a Chinese business. Feng used everything 

he learned from his graduate studies in America to develop a new product 

that is now used world-wide. Because of the restrictive work visa 

limitation in the United States, China’s economy benefited from Feng’s 

American education to the detriment of the United States. 

The two previous fictitious stories exemplify the obstacles and 

difficulties that both undocumented and hopeful immigrants face in 

becoming students and employees in the United States. Some state and 

federal laws, proposed and enacted, have recognized these problems and 

tried to resolve them. The Immigration Act of 19905 created the H-1B 

visa, which authorizes non-immigrants6 to work temporarily in the United 

                                                 
4 As of June 15, 2012, certain qualified undocumented immigrants can obtain work 

authorization for two years. See Deferred Action for Childhood Arrivals, U.S. DEP’T OF 

HOMELAND SECURITY, http://www.dhs.gov/deferred-action-childhood-arrivalsarrivals 

(last updated July 2, 2013). 
5 The Act “increased the limits on lawful immigration to the United States, revised 

all grounds for exclusion and deportation, authorized temporary protected status to aliens 

of designated countries, revised and established new nonimmigrant admission categories, 

revised and extended the Visa Waiver Pilot Program, and revised naturalization authority 

and requirements.” Immigration and Nationality Act of 1990, 8 U.S.C. § 1101 (2012); 

See also Definition of Terms, U.S. DEP’T OF HOMELAND SECURITY, http://www.dhs.gov/ 

definition-terms#13http://www.dhs.gov/definition-terms#13 (last visited June 22, 2015). 
6 It is important to recognize and understand the different titles of immigration a 

person can receive (i.e. nonimmigrant, immigrant, and illegal immigrant). The 

Department of Homeland Security defines the different types of immigration as follows: 

[A nonimmigrant is an] alien who seeks temporary entry to the United 

States for a specific purpose. The alien must have a permanent 

residence abroad (for most classes of admission) and qualify for the 

nonimmigrant classification sought. The nonimmigrant classifications 

include: foreign government officials, visitors for business and for 

pleasure, aliens in transit through the United States, treaty traders and 

investors, students, international representatives, temporary workers 

and trainees, representatives of foreign information media, exchange 

visitors, fiance(e)s of U.S. citizens, intracompany transferees, NATO 

officials, religious workers, and some others.” An immigrant is referred 

to as a “permanent resident alien” by the Department of Homeland 

Security and is defined as “An alien admitted to the United States as a 
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States.7 In 2001, Congress proposed the Development, Relief and 

Education for Alien Minors (“DREAM Act”) to give undocumented 

immigrants the right to attend American universities at an affordable cost 

and to obtain government assistance by means of loans and grants.8 More 

notably, the DREAM Act allows for a path to legal residency status and 

citizenship. On June 15, 2012, the U.S. Department of Homeland Security 

(“DHS”) announced that the Deferred Action for Childhood Arrivals will 

exercise prosecutorial discretion and grant work authorization to those 

undocumented immigrants who meet certain requirements.9 Even though 

                                                                                                                         
lawful permanent resident. Permanent residents are also commonly 

referred to as immigrants; however, the Immigration and Nationality 

Act (INA) broadly defines an immigrant as any alien in the United 

States, except one legally admitted under specific nonimmigrant 

categories (INA section 101(a)(15)). Lawful permanent residents are 

legally accorded the privilege of residing permanently in the United 

States. They may be issued immigrant visas by the Department of State 

overseas or adjusted to permanent resident status by the Department of 

Homeland Security in the United States. 

Definition of Terms, supra note 5. 
7 The United States Immigration Services describes the function of the H-1B visa: 

U.S. businesses use the H-1B program to employ foreign workers in 

specialty occupations that require theoretical or technical expertise in 

specialized fields, such as scientists, engineers, or computer 

programmers. The H-1B visa has an annual numerical limit “cap” of 

65,000 visas each fiscal year. The first 20,000 petitions filed on behalf 

of beneficiaries with a U.S. master’s degree or higher are exempt from 

the cap.  Additionally, H-1B workers who are petitioned for or 

employed at an institution of higher education or its affiliated or related 

nonprofit entities or a nonprofit research organization, or a government 

research organization are not subject to this numerical cap. 

H-1B Specialty Occupations, DOD Cooperative Research and Development 

Project Workers, and Fashion Models, U.S. CITIZENSHIP AND IMMIGRATION 

SERVICES, http://www.uscis.gov/working-united-states/temporary-workers/h-1b-

specialty-occupations-and-fashion-models/h-1b-fiscal-year-fy-2016-cap-season 

(last visited Jan. 17, 2013). 
8 Development, Relief, and Education for Alien Minors Act of 2011, H.R. 1842, 

112th Cong. § 1 (2011). 
9 Deferred Action for Childhood Arrivals, supra note 4. DHS lists the requirements 

to be: 

You came to the United States before reaching your 16th birthday. You 

have continuously resided in the United States since June 15, 2007, up 

to the present time. You were under the age of 31 as of June 15, 2012. 

You entered without inspection before June 15, 2012, or your lawful 

immigration status expired as of June 15, 2012. You are currently in 

school, have graduated or obtained your certificate of completion from 

high school, have obtained your general educational development 

certification, or you are an honorably discharged veteran of the Coast 

Guard or Armed Forces of the United States. You have not been 
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each of these enacted and proposed solutions sounds great on paper, 

implementation has not solved the problems these immigrants face. 

This Note proposes amendments to the DREAM Act, including 

provisions that extend the path to citizenship. Moreover, this Note also 

argues that the H-1B visa quota needs to be increased in order to address 

immigration problems while simultaneously improving our economy. 

More H-1B visas should be available to American businesses. 

Consequently, both measures will promote innovation, while improving 

our economy. 

Part I of this Note outlines the history of the DREAM Act, the 

Deferred Action for Childhood Arrivals, and the H-1B visa. Part II 

debunks the myths of immigration in the United States, outlines the 

benefits our country receives from immigration, and discusses the need for 

an increased H-1B visa quota. Part III proposes a solution that will help 

lead to cooperation in Congress in order to facilitate the passing of a law 

that will tackle problems with undocumented immigrants and foreigners 

wishing to work in the United States. Finally, Part IV concludes that the 

country will benefit from a different solution than that which is proposed 

currently by the DREAM Act and how an increased H-1B quota will 

positively affect the economy. 

 

I. BACKGROUND 

A. Children Of Undocumented Immigrants Who Were 

Pursuing the American Dream 

Each year, around 65,000 undocumented immigrants graduate from 

American high schools.10 These undocumented immigrants are typically 

brought here as children when their parents illegally enter into the U.S. in 

hopes of building a better life. Of these undocumented graduates, only a 

handful have the opportunity to attend a college or university at an 

affordable rate.11 Even though undocumented immigrants are afforded the 

                                                                                                                         
convicted of a felony, significant misdemeanor, or three or more 

misdemeanors, and do not otherwise pose a threat. You were present in 

the United States on June 15, 2012, and at the time of making your 

request for consideration of deferred action with USCIS. Id. 
10 Christine Armario, Young Immigrants May Find College Elusive, FOX NEWS, 

(Aug. 17, 2012), http://www.foxnews.com/us/2012/08/17/young-immigrants-may-find-

college-elusive/. 
11 Currently, twelve states allow undocumented immigrants to receive in-state tuition 

at their universities. See Ann Morse & Kerry Birnbach,. In-State Tuition and 

Unauthorized Immigrant Students, NCSL: The NATIONAL CONFERENCE OF STATE 

LEGISLATURE, (Feb. 19, 2014) http://www.ncsl.org/research/immigration/in-state-tuition-

and-unauthorized-immigrants.aspx. 



184 LAW JOURNAL FOR SOCIAL JUSTICE Vol. 5 

 

undeniable right to attend public primary and secondary schools,12 

colleges and universities are not required to extend the same educational 

opportunities to undocumented students.13 

B. The DREAM Act, a Failed Attempt to Make Dreams Come 

True 

Both Democrats and Republicans proposed the DREAM Act14 to help 

undocumented immigrants achieve the same academic success as other 

students. The DREAM Act has been proposed several times since 2001 

but has yet to pass.15 However, undocumented immigrants are not without 

help: DHS, along with President Obama, issued the Deferred Action for 

Childhood Arrivals, which affords certain rights to undocumented 

immigrants.16 The biggest benefit for undocumented immigrants from the 

Deferred Action for Childhood Arrivals is decreased mental anguish and 

decreased fear of deportation.17 

                                                 
12  See Plyer v. Doe, 457 U.S. 202 (1982). 
13 See id. 
14 Senators Dick Durbin (D-Ill.) and Orrin Hatch (R-Utah) introduced the DREAM 

Act in 2001. Dream Act-Lite Plan Circulating Among Republicans: Report, THE 

HUFFINGTON POST, http://www.huffingtonpost.com/2012/11/15/dream-act-lite-

republicans_n_2139750.html (last updated Nov. 15, 2012, 5:45 PM); See also the current 

proposed version of the DREAM Act., Development, Relief, and Education for Alien 

Minors Act of 2011, S. 952, 112th Cong. (2011). 
15 The Dream Act, AMERICAN IMMIGRATION CTR. (May 18, 2011), 

http://www.immigrationpolicy.org/ just-facts/dream-act#congress.  A brief legislative 

history of the DREAM Act from the American Immigration Center: 

In past years, the DREAM Act has come up for a vote several times 

and has garnered as many as 48 co-sponsors in the Senate and 152 in 

the House, yet it has failed to become law.  It passed the Senate 

Judiciary Committee twice, by a 16-3 vote in 2003-2004, and by a 

voice vote without dissent as an amendment to the comprehensive 

immigration reform (CIR) bill (S. 2611) in 2006.  After a similar CIR 

bill failed in 2007, the DREAM Act was considered as a stand-alone 

bill (S. 2205), which garnered a bi-partisan majority vote of 52-44 in 

the Senate, but failed to reach the 60 votes needed to invoke 

cloture.  On December 8, 2010, the DREAM Act was brought up and 

passed in the House by a vote of 216-198 (H.R. 5281).  However, when 

it reached the Senate on December 18, 2010, it fell five votes short of 

cloture, receiving 55 yeas and 41 nays. Id. 
16 Deferred Action for Childhood Arrivals, supra note 4. (“[DHS] will exercise 

prosecutorial discretion as appropriate to ensure that enforcement resources are not 

expended on low priority cases, such as individuals who came to the United States as 

children and meet other key guidelines”). 
17 Id. 

http://www.huffingtonpost.com/2012/11/15/dream-act-lite-republicans_n_2139750.html
http://www.huffingtonpost.com/2012/11/15/dream-act-lite-republicans_n_2139750.html
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If the DREAM Act were passed, undocumented immigrants would be 

able to wake up with a similar sense of security as they do with the 

Deferred Action program. The DREAM Act would not automatically give 

undocumented immigrants, who have gone through the United States 

public school system, permanent residency status and citizenship rights, 

instead individual applicants would have to meet a number of criteria as 

outlined by the Act.18 Once an applicant meets all of the criteria, he is 

eligible to receive conditional permanent resident status spanning between 

six to eight years.19 

 

C. H-1B Visas: Plays a Bigger Role in the American Economy 

Immigration than the Quota Alludes 

Making a more permanent policy than that of the Deferred Action 

program and amending the DREAM Act are just two parts of immigration 

reform that are needed in order to move our country in the right direction. 

However, it is not the only part of immigration reform our country needs 

to implement. Undocumented immigrants are not the only type of 

individuals who can contribute positively to the American economy. 

Foreigners looking to temporarily work in the United States, or “non-

immigrants,” also help strengthen our economy.20 In order to achieve 

immigration reform as a whole, the H-1B quota for foreign workers needs 

to be drastically increased. 

The H-1B visa21 was introduced in 1990 by the Immigration and 

Nationality Act.22  The H-1B visa allows American businesses to hire 

foreign workers in specialty occupations that require technical expertise in 

certain areas such as science, engineering, and computer programming.23 

                                                 
18 Development, Relief, and Education for Alien Minors Act of 2011, supra note 27. 
19 Id. After an undocumented immigrant has completed at least two years of college 

or two years of military service, he could then apply to have the conditional status 

removed and the permanent status would be credited toward the five-year wait for 

citizenship. Id. 
20

 Walter Ewing, Foreign Students Add Billions of Dollars to the U.S. Economy Each 

Year – And That’s Just the Beginning, AMERICAN IMMIGRATION COUNCIL: IMMIGRATION 

IMPACT (Nov. 20, 2012), http://immigrationimpact.com/2012/11/20/foreign-students-add-

billions-of-dollars-to-the-u-s-economy-each-year-and-thats-just-the-beginning/. 
21

 An H-1B beneficiary is “a specialty worker whose petition to work temporarily in 

the United States has been approved by the Department of Homeland Security.” See 

Definition of Terms, supra note 5. 
22 U.S. GOV’ ACCOUNTABILITY OFFICE, GAO-11-26, REFORMS ARE NEEDED TO 

MINIMIZE THE RISKS AND COSTS OF CURRENT PROGRAM 1 (2011). 
23

 Id. 
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For the past nine years, the H-1B visa cap has been set at 65,000 with an 

additional 20,000 for the Advanced Degree Exemption Cap (“ADE”).24 

Given the long waits for green cards, “H-1B visas often remain the 

only way an employer can hire an outstanding international student or 

bring a talented foreign national to work in America.”25 While other work 

visas also allow American employers to hire foreign employees,26 

“[r]esearch shows H-1B visa holders are important to innovation, 

entrepreneurship and job creation in America.”27 Given the state of the 

United States’ economy, our country’s immigration quotas need to invite 

innovation and job creation, not create problems for employers and skilled 

workers.28 

 

II. ANALYSIS: DEBUNKING COMMON IMMIGRATION 

MYTHS, THE BENEFITS OF PASSING THE DREAM 

ACT, AND THE NECESSITY OF INCREASING H-1B 

VISAS 

 

Since 2001, the DREAM Act has failed to pass in both the House and 

Senate.29 In a democracy, the actions of legislators reflect the wishes of 

their constituents. Around 75% of Americans who oppose immigration 

believe that immigration as a whole is bad for the economy.30 “However, 

Americans’ perceptions about immigration are skewed from the many 

immigration myths that float around.” This section shows that these myths 

are false, outlines why undocumented immigrants should have access to 

                                                 
24

 H-1B Fiscal Year (FY) 2016 Cap Season, U.S. CITIZENSHIP AND IMMIGRATION 

SERVICES, http://www.uscis.gov/working-united-states/temporary-workers/h-1b-specialty 

-occupations-and-fashion-models/h-1b-fiscal-year-fy-2016-cap-season (last updated May 

5, 2015). 
25

 H-1B Visas by the Numbers: 2010 and Beyond, NAT’ FOUND. FOR AM. POL’Y, 

http://www.nfap.com/pdf/1003h1b.pdf (last visited June 22, 2015) (“In FY 2009, 27,288 

different employers hired at least one individual on a new H-1B petition, according to 

USCIS.”). 
26

 The J-1 and L-1 visa are two types of other work authorization visas. See 

generally, Exchange Visitors, U.S. CITIZENSHIP AND IMMIGR. SERVICES, 

http://www.uscis.gov/working-united-states/students-and-exchange-visitors/exchange-

visitors (last updated Sept. 9, 2015); see also L-1A Intracompany Transferee Executive or 

Manager, U.S. CITIZENSHIP AND IMMIGR. SERVICES, http://www.uscis.gov/working-

united-states/temporary-workers/l-1a-intracompany-transferee-executive-or-manager 

(last updated June 17, 2013). 
27

 H-1B Visas by the Numbers: 2010 and Beyond, supra note 25 at 2. 
28

 Id. 
29

 Dream Act-Lite, supra note 14. 
30

 Arian Campo-Flores, Why Americans Think Immigration Hurts the Economy, 

NEWSWEEK (May 13, 2010, 8:00 PM), http://www.newsweek.com/why-americans-think-

immigration-hurts-economy-72909. 

http://www.uscis.gov/working-united-states/temporary-workers/h-1b-specialty%20-occupations-and-fashion-models/h-1b-fiscal-year-fy-2016-cap-season
http://www.uscis.gov/working-united-states/temporary-workers/h-1b-specialty%20-occupations-and-fashion-models/h-1b-fiscal-year-fy-2016-cap-season
http://www.uscis.gov/working-united-states/students-and-exchange-visitors/exchange-visitors
http://www.uscis.gov/working-united-states/students-and-exchange-visitors/exchange-visitors
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higher education, and highlights the positive benefits our economy and 

country will see if the DREAM Act were passed and the H-1B quota was 

increased. 

 

A. Myth Busters: Science Disproves Common Myths About 

Immigration 

 

The public’s opinion plays a role in why immigration-reform laws 

have failed to pass. However, many of the negative statements Americans 

make regarding immigration lack a factual foundation. Some of the 

popular myths about immigration are that immigrants take American 

jobs,31 overuse public benefits,32 burden U.S. society without a 

countervailing benefit,33 and do not pay taxes.34 Below are the four most 

prominent myths. 

 

i. Undocumented Immigrants Steal Jobs From American 

Citizens 

 

Americans have historically feared they will lose jobs to 

undocumented immigrants who might acquire legal status.35 A poll by 

Rasmussen Reports found that 40% of respondents believe that 

undocumented immigrants take jobs from American citizens.36 However,  

economist  Diana Furchtgott-Roth believes that because “immigrants have 

a smaller share of high school diplomas and B.A.s, which is where native 

                                                 
31

 See AVIVA CHOMSKY, “THEY TAKE OUR JOBS!” AND TWENTY OTHER MYTHS 

ABOUT IMMIGRATION 3 (2007). 
32

 Douglas S. Massey, Five Myths About Immigration: Common Misconceptions 

Underlying US Border-Enforcement Policy, 4 IMMIGR. POLICY IN FOCUS (Aug. 2005), 

http://web.stanford.edu/group/scspi/_media/pdf/key_issues/immigration_policy.pdf. 
33

 David Cole, The New Know-Nothingism: Five Myths about Immigration, THE 

NATION 139 (Oct. 7, 1994), http://www.bethechangeconsulting.com/sites/default/files/ 

worksheets/Food_4_thought_Five-Myths-about-Immigration.pdf. 
34

 G.M. Filisko, Chasing the Dream: Sorting Fact and Myth is Biggest Obstacle to 

Immigration Reform, ABA JOURNAL (May 1, 2012, 9:50 AM), 

http://www.abajournal.com/magazine/article/chasing_the_dream_sorting_fact_and_myth

_is_biggest_obstacle_to_immigration. 
35

 Immigration Reform and Job Growth, IMMIGR. POLICY CTR. (Jan. 20, 2011), 

http://www.immigrationpolicy.org/just-facts/immigration-reform-and-job-growth. 
36

 Poll: Half say immigrants not taking jobs, UNITED PRESS INT’L (Aug. 25, 2011, 

11:28 PM), http://www.upi.com/Top_News/US/2011/08/25/Poll-Half-say-immigrants-

not-taking-jobs/UPI-66431314329314/. 
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workers tend to be concentrated, they do not compete directly with most 

native-born workers.”37 

A report by the President’s Council of Economic Advisers (“CEA”) 

found that “immigrants not only help fuel the Nation’s economic growth, 

but also have an overall positive effect on the American economy as a 

whole and on the income of native-born American workers.”38 Another 

key finding from this report was that native-born Americans actually 

benefit from immigrants because immigrants complement native-born 

Americans and help increase their income.39 States that have taken illegal 

immigration into their own hands in order to protect jobs will actually find 

economic disaster. Arizona crafted legislation that not only harmed 

workers, but harmed its economy as well.
40

 This was not surprising 

because, “when undocumented workers are taken out of the economy, the 

jobs they support through their labor, consumption, and tax payments 

disappear as well.”41 A survey by the CATO Institute found that “Arizona-

style laws are economically destructive and inimical to growth.”42 

The popular belief that immigration leads to a loss of jobs for 

Americans is not only incorrect, but when policies are created to drive 

undocumented immigrants out of the state, it results in widespread 

unemployment. Continuous immigration encourages new businesses to 

find a home in the United States, which leads to job creation.43 It is 

predicted that if the DREAM Act were to pass, around 1.4 million new 

                                                 
37

 Diana Furchtgott-Roth, America Needs Immigration for Economic Growth, 

MARKETWATCH (Feb. 8, 2013, 8:10 a.m.), http://www.marketwatch.com/story/america-

needs-immigration-for-economic-growth-2013-02-08. 
38

 Immigration Myths and Facts, AM. CIVIL LIBERTIES UNION (Jan. 2008), 

https://www.aclu.org/immigration-myths-and-facts. 
39

 Id. 
40

 Alabama legislation drove tens of thousands of state taxpayers, workers, and 

consumers out of the state. When these undocumented immigrants left Alabama, so did 

$260 million in tax revenue. Walter Ewing, Arizona’s Immigration Policies are an 

Economic Disaster, AM. IMMIGRATION COUNCIL (Sep. 27, 2012), 

http://immigrationimpact.com/2012/09/27/arizonas-immigration-policies-are-an-

economic-disaster/. 
41

 Ewing, supra note 40 (quoting Raul Hinojosa-Ojeda & Marshall Fitz, A Rising 

Tide or a Shrinking Pie, CTR. FOR AM. PROGRESS, Mar. 2011, http://www. 

immigrationpolicy.org/sites/default/files/docs/rising_tide_final.pdf). 
42

 Id. (quoting Alex Nowrasteh, The Economic Case against Arizona’s Immigration 

Laws, THE CATO INST. (Sep. 25, 2012), http://www.cato.org/sites/cato.org/files/pubs/ 

pdf/PA709.pdf). 
43

 Tyler Cowen, How Immigrants Create More Jobs. N.Y. TIMES (Oct. 30, 2010), 

http://www.nytimes.com/2010/10/31/business/economy/31view.html. 
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jobs would be created and at least $10 billion would be added to the 

nation’s revenue by 2030.44 

 

ii. Undocumented Immigrants Abuse Federal Public Benefits 

 

In 2010, 67% of American voters believed that illegal immigration 

creates a significant restrain on the U.S. budget.45 More specifically, 66% 

of American voters believed that government money and services attract 

illegal immigrants to the United States.46 Contrary to popular belief, 

undocumented immigrants are not eligible for federal public benefits.47 

Even legal immigrants have difficulty reaping the benefits of federal 

programs as they cannot receive such benefits until they have lived in the 

United States for over five years.48 

The Illegal Immigration Reform and Immigrant Responsibility Act of 

1996 eliminates undocumented immigrants’ eligibility for Social Security 

benefits even if they have paid taxes.49 Further, immigrants actually are 

less likely than an American citizen to use federally offered public 

services.50 Finally, the DREAM Act does not create the opportunity for 

undocumented immigrants to immediately get in line for federal programs. 

Instead, once given the conditional permanent residency status, an 

individual will begin paying taxes that are used for federal programs and 

will not be able to reap the benefits until he or she becomes an American 

citizen.51 

                                                 
44

 Marshall Fitz, Time to Legalize Our 11 Million Undocumented Immigrants: 

Putting Undocumented Immigrants on the Road to Citizenship Will Help Congress 

Overcome a Host of Other Policy Roadblocks, CTR. FOR AMERICAN PROGRESS (Nov. 14, 

2012), https://www.americanprogress.org/issues/immigration/report/2012/11/14/44885/ 

time-to-legalize-our-11-million-undocumented-immigrants/. 
45

 67% Say Illegal Immigrants Are Major Strain on U.S. Budget, RASMUSSEN 

REPORTS (Mar. 3, 2010), http://www.rasmussenreports.com/public_content/ 

politics/current_events/immigration/67_say_illegal_immigrants_are_major_strain_on_u_

s_budget.  
46

 Id. 
47

 Filisko, supra note 34. 
47

 Immigration Reform and Job Growth, supra note 35. Undocumented immigrants 

cannot receive benefits from any of the following federal programs: Temporary 

Assistance for Needy Families, Medicaid, Medicare, Social Security, Supplemental 

Social Security, and food stamps. Id. See also Illegal Immigration Reform and Immigrant 

Responsibility Act of 1996 (IIRIRA), 8 U.S.C.A. § 1611 (West). 
48

 Id. Immigrants cannot even become eligible for Social Security benefits until they 

become permanent residents.  
49

 Douglas S. Massey, supra note 32. 
50

 Id. 
51

 JOHNSON ET AL., supra note 1. “Undocumented immigrants are barred from 

receiving any of the chief federal public benefit programs: TANF, Food Stamps, 
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iii. Undocumented Immigrants Do Not Contribute to Tax 

Revenue 

 

Another popular myth is that undocumented immigrants use up social 

services and do not contribute by paying taxes. In 2010, a Gallup poll 

found that only 32% of Americans believe that illegal aliens pay their fair 

share in taxes, while 62% of Americans believe that illegal aliens are a 

cost burden on U.S. taxpayers.52 However, undocumented immigrants pay 

sales taxes every day when they purchase gas from a gas station, when 

they buy their groceries, when they stop for a quick bite at a fast food 

restaurant, and when they pay their rent. The National Research Council 

of the National Academy of Sciences found that “on average, immigrants 

generate public revenue that exceeds their public costs over time.”53 

A CBS News/New York Times Poll conducted in 2010 found that 74% 

of Americans believe that undocumented immigrants weaken the U.S. 

economy because they don’t all pay taxes but still use public services.54 

Even though a majority of Americans believe that undocumented 

immigrants do not contribute to tax revenues, they actually pay more in 

taxes than they will receive in benefits throughout their lifetime.55 The 

National Council of La Raza conducted a study that found undocumented 

immigrants will pay, on average, approximately $80,000 more in taxes 

than they use in government services.56 

One of the biggest government programs that undocumented 

immigrants contribute to, but receive nothing from, is Social Security. 

Undocumented immigrants cannot receive valid Social Security numbers; 

however, they can apply for an Individual Taxpayer Identification Number 

(“ITIN”) that allows them to file tax returns.57 Even though the Internal 

                                                                                                                         
Medicaid, SSI, unemployment compensation, school loans and grants, and subsidized 

housing.” Id. 
52

 Public Opinion Polls on Immigration, FED’N. FOR AMERICAN IMMIGRATION 

REFORM, http://www.fairus.org/facts/public-opinion (last visited June 22, 2015). 
53

 Immigration Myths and Facts, supra note 38. 
54

 Immigration, POLLINGREPORT.COM, http://www.pollingreport.com/immigration 

.htm (last visited June 22, 2015). 
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 Alberto Ponce de Len, Undocumented Immigrants Pay More in Taxes Than They 

Receive in Benefits, TRUTHOUT (May 7, 2010), http://archive.truthout.org/undocumented-

immigrants-pay-more-taxes-than-they-receive-benefits59264. 
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 General ITIN Information, IRS, http://www.irs.gov/Individuals/General-ITIN-

Information (last updated May 27, 2015) (“An Individual Taxpayer Identification 

Number is a tax processing number issued by the Internal Revenue Service. IRS issues 

ITINs to individuals who are required to have a U.S. taxpayer identification number but 

who do not have, and are not eligible to obtain a Social Security Number from the Social 

Security Administration.”). 
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Revenue Service (IRS) does not differentiate between legal or illegal 

status, IRS Commissioner Mark Everson told Congress in 2006 that 

“many illegal aliens, utilizing ITINs, have been reporting tax liability to 

the tune of almost $50 billion from 1996 to 2003.”58 Further, that same 

time period reported around $41 billion from Social Security and 

Medicare taxes, which makes the total amount of federal taxes from ITINs 

roughly $90 billion during an eight year span.59 The Institute for Taxation 

and Economic Policy compiled estimates and reported that undocumented 

immigrants paid $11.2 billion in taxes in 2010.60 

The Social Security Administration (“SSA”) pointed out in 2008, that 

the Social Security system benefits from undocumented immigrants: 

“Overall, any type of immigration is a net positive to Social Security. The 

more people working and paying into the system, the better.”61 

Undocumented immigrants do not drain federal programs,62 but instead 

greatly contribute to the tax system annually.63 

Although many Americans think undocumented immigrants take from 

the economy, the truth is they contribute to the economy via taxes and the 

consumption of goods.64 With the passage of the DREAM Act, 

undocumented immigrants will be able to increase their contributions to 

tax revenue. 

 

iv. Immigration is Bad for the United States’ Economy 

 

Even though there is a consensus among most economists that 

immigration provides a small net boost to the economy, about 74% of 

respondents in a 2010 New York Times/CBS News poll believed that 

illegal immigrants weakened the economy.65 If the DREAM Act were 

                                                 
58

 Jana Kasperkevic, Illegal Immigrant: We Do Pay Taxes, And The Government 

Knows Exactly Who We Are, BUS. INSIDER (Mar. 16, 2012, 3:55 PM), 

http://articles.businessinsider.com/2012-03-16/news/31199931_1_residency-and-

taxpaying-illegal-immigrants-taxation-and-economic-policy. 
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 Id. 
60

 Id. (These estimates included $8.4 billion in sales taxes, $1.6 billion in property 

taxes and $1.2 billion in state personal income taxes.) 
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 Id. 
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 The author of this Note would like to acknowledge that undocumented 

immigrants play a role in the costs of health care; however, health care costs are not 

discussed in detail because it is outside the scope of this Note. 
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 See id. 
64

 Is the Legalization of Immigrants in the Country Illegally a Good Solution to 

Illegal Immigration in America?, PROCON.ORG, http:// immigration.procon.org/view. 

answers.php?questionID=001362 (last updated Sept. 7, 2010). 
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 Campo-Flores, supra note 30. “Immigrants provide cheap labor, lower the prices 

of everything from produce to new homes, and leave consumers with a little more money 
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passed, an additional $329 billion would be added to the American 

economy by 2030.66 A study conducted by the Center for American 

Progress found many positive consequences of passing the Dream Act.
67

 

The DREAM Act will help rebuild the economy by educating the 

undocumented immigration population, allowing them to obtain higher 

paying jobs and increase their consumption of goods and contribution of 

tax revenue to the federal government.68 

In June 2012, the White House released a list of ten ways immigrants 

help build and strengthen our economy.69 They are: immigrants start 

businesses;70 immigrant-owned businesses create jobs for American 

workers;71 immigrants are also more likely to create their own jobs;72 

immigrants develop cutting-edge technologies and companies;73 

immigration boosts earnings for American workers;74 immigrants are our 

                                                                                                                         
in their pockets. They also replenish—and help fund benefits for—an aging American 

labor force that will retire in huge numbers over the next few decades.” Id. 
66

 Juan Carlos Guzman & Raul C. Jara, The Economic Benefits of Passing the 

Dream Act, CTR. FOR AM. PROGRESS (Oct. 2012), https://www.americanprogress.org/wp-

content/uploads/2012/09/DREAMEcon-7.pdf. 
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 “According to the National Venture Capital Association, immigrants have started 
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list includes Google, eBay, Yahoo!, Sun Microsystems, and Intel.” Id. 
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engineers, scientists, and innovators;75 immigrants boost demand for local 

consumer goods;76 immigration reform legislation like the DREAM Act 

reduces the deficit;77 comprehensive immigration reform would create 

jobs;78and comprehensive immigration reform would increase America’s 

GDP.79 

Even though polls indicate a portion of Americans believe 

immigration is bad for the economy, the statistics don’t lie. Instead of 

harming the economy, passing a newly revised DREAM Act would bring 

about millions of jobs, billions in increased revenue, hundreds of billions 

in induced economic impact, and be the financial boost our economy 

needs. 

 

B. Immigration Improves the Economy and Invites 

Innovation 

 

A poll taken in September 2014 indicated more than 50% of 

Americans support policies that would create a path toward citizenship for 

undocumented immigrants.
80

 These poll results are good, according to 

economist Diana Furchtgott-Roth, who said, “America needs immigrants 

more than immigrants need America,” and “[w]ith declining GDP and 

high unemployment, we need immigrants to grow our economy, right 

here, right now.”81 Immigration also leads to innovation within the United 
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States. Furchtogtt-Roth found that start-up companies lead to economic 

growth and immigrants start new American companies at greater rates 

than donative-born citizens.82 Without immigrants, our country would not 

have the luxury of Google, Coors’ beer, Heinz ketchup, or shopping at the 

click of a button on eBay.83 Immigration policies encourage innovation 

and economic growth.84 

 

i. Increases in H-1B Visa Quota Will Lead to Innovation 

 

As a country, we restrict the ability of undocumented immigrants to 

further their education, but we also restrict the ability of those we educate 

from abroad to get jobs after graduating from a United States college or 

university. Due to limited quotas for foreign graduates, the United States 

will face a projected shortfall of 223,800 workers in science, technology, 

engineering, and mathematics by 2018.85 The ADE cap limits the number 

of visas available for foreign students who graduate from American 

universities. The ADE cap, which is currently set at 20,000 visas per year, 

prevents American companies from hiring talent that could benefit their 

companies individually and the U.S. economy generally.86 In the 

2013/2014 academic year, there were 886,052 international students 

enrolled at colleges and universities across the United States.87 Upon 

graduation, only a small number of international students will have the 

opportunity to receive an H-1B visa under the ADE cap. 

It is evident that H-1B visas are critical to supplying the United States 

with skilled foreign nationals who contribute tremendously to the 

specialized fields in which they work. Foreigners who come to the United 

States on an H-1B visa also contribute positively to labor and the 
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economy.
88

  Undocumented immigrants and individuals wishing to obtain 

H-1B visas face extraordinary challenges in furthering their education and 

obtaining employment in the United States. When highly qualified 

Chinese and non-American Indian workers were asked why they were 

leaving the United States instead of working here, many indicated there 

were H-1B visa related issues that prompted them to leave.
89

 

Charles Kenny, an economist at the Center for Global Development 

and the New America Foundation, recommended the government increase 

immigration quotas as a means to improve the economy.90 Speaking 

specifically to H-1B visas, Kenny stated his beliefs that the low quota 

adversely affects the high-tech industry and makess it extremely hard for 

international students to get jobs post-college graduation.91 Because of the 

difficulty of obtaining an H-1B visa, foreign students who graduate from 

American universities with engineering and science degrees are returning 

home instead of applying their talents in the United States.92 After several 

years of American education, foreign students return to their home 

countries and use what they have learned to create new companies and 

products in their country, causing the United States to fall behind in the 

innovation realm. However, when we retain foreign graduates, we are able 

to benefit from their inventive ideas and business creations. 
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In order to compete with other countries for the foreign individuals 

our universities educate, we need to create friendlier visa policies and 

more numerous immigrant job opportunities. A study by the Brookings 

Metropolitan Policy Program found employers want more H-1B visas.93 

Neil Ruiz, one of the authors of the report, said, “Congress must increase 

its responsiveness to fluctuations in H-1B visa demand,” because the 

demand for H-1B visas tremendously exceeds the quota.94 As indicated 

from the 2010-2011 fiscal year, when 300,000 H-1B visas requests were 

made,95 the quota for H-1B visas, both under the Regular and ADE Cap, 

needs to be increased immensely. 

 

C. “Solution” to the Immigration Problems-What Legislative 

Steps Should Be Taken To Make The “DREAM” a Reality 

and Increase the H1-B Quota System 

 

This Note argues that the proposed DREAM Act should implement 

changes so undocumented immigrations do not have to “hide behind the 

scenes” anymore. While sending undocumented immigrants home is not 

the answer, neither is blanket amnesty. Because the Deferred Action for 

Childhood Arrivals failed to make great strides for immigration law, the 

DREAM Act needs to be revised. 

 

i. The Deferred Action for Childhood Arrivals is a Step in the 

Right Direction, But Misses the Mark 

 

After years of waiting for a potential change in immigration policy, 

President Obama sidestepped Congressional action and offered a “deferred 

action” program for undocumented youths. On June 15, 2012, Obama 

outlined the Deferred Action for Childhood Arrivals that will allow 

qualified undocumented immigrants96 to receive work authorization for 

two years without the fear of deportation. The deferred action program 

falls short of offering the benefits that the DREAM Act does, but is a step 
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in the right direction. While the deferred action program is a great start, its 

temporary measures fails to greatly improve the immigration situation as it 

stands. 

First, it is significant to note that there is no guarantee as to how long 

the deferred action program will remain in place. Even though it can be 

renewed, it can also be terminated at any time. Those individuals who sign 

up could be exposing themselves to future deportation once the 

government has collected their information through the program. For those 

who are denied, the risk is even greater because the government may try to 

immediately deport those unprotected individuals. Second, the deferred 

action program fails to offer a path to any type of legal status. An 

individual will not be able to gain permanent residency which would allow 

him to become a naturalized American citizen in the future. Third, there is 

no guarantee that those who do qualify for the program will actually be 

granted employment authorization. Finally, the program does not offer 

educational and other benefits that the DREAM Act does. Some states like 

Arizona do not allow qualified individuals to apply for a driver’s license 

and others continue to deny in-state tuition to undocumented immigrants.97 

The deferred action program guarantees “rights” and “protection” for 

those individuals who have desperately waited for something like this to 

come along. However, by signing up for the program, they take the risk of 

increasing their chances of future deportation. Without a more 

comprehensive immigration reform policy, undocumented immigrants, 

who could greatly benefit our country as workers, may continue to hide 

behind the scenes and stray from contributing to our economy. 

 

ii. A Revised DREAM Act Will Lead to Positive Changes in 

Immigration Reform 

 

Many undocumented workers “hide behind the scenes” due to their 

immigration status. Most will avoid coming out into the light and taking 

steps towards legality because they currently do not have a path to follow 

to do so. Undocumented immigrants face difficulty obtaining a visa, 

permanent residency status, work authorization, but the hardest goal for an 

undocumented immigrant to achieve is American citizenship.98 The ability 
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to obtain American citizenship is a goal that many Americans fear 

undocumented immigrants will obtain too easily if the DREAM Act is 

passed.99 In order to pacify this fear, the DREAM Act needs to be changed 

in order to make the path to citizenship a more in-depth process. This 

section outlines the problem of gaining citizenship for undocumented 

immigrants and proposes a solution that would not grant “overnight 

amnesty” to undocumented immigrants. 

As written, the DREAM Act has failed to pass for over a decade. 

While it has nearly been passed several times, the divergent views on how 

the country should handle immigration reform has led to its ultimate 

failure. Even though the bill was first proposed by a Democrat and 

Republican with wide support from both the House and the Senate, it now 

finds trouble gaining majority support with the Senate.100 

Because the provisions of the DREAM Act have not changed since 

2011, it is likely the bill will not pass again as Republican support 

continues to decrease.101 The DREAM Act needs to be amended in order 

to appease the Republicans. A new and improved DREAM Act needs to 

incorporate the spirit of permanency of the DREAM Act and the intended 

goals of the deferred action program. 

There is not a current work visa that is suited for undocumented 

immigrants. If the undocumented immigrants were required to fill out any 

of the visas available now, it would be like trying to fit a square peg in a 

round hole. These undocumented immigrants are not living abroad trying 

to legally enter the country through an H-1B visa, as many of them do not 

have specialized skills. These undocumented immigrants are not trying to 

gain citizenship through a family visa as their parents themselves are 

illegal. These undocumented immigrants do not fit into any visa category 

in the United States. Instead, these undocumented immigrants were 

brought to the United States without a choice as children. They cannot 
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return to their native country, as it no longer symbolizes “home” to them. 

The idea of sending these undocumented immigrants back to their country 

of origin is a thought that should never be entertained by legislators. Not 

only would it be inhumane to send all of the undocumented immigrants to 

their country of origin, but it would be extremely costly to do so. 

Undocumented immigrants need the opportunity to attend college, 

join the military, and be authorized to work in order for them to be able to 

positively contribute to the country’s economy. A new solution should 

contain the requirements for those who qualify under the DREAM Act 

currently should remain the same.  The ability to receive higher 

educational funding should also remain part of the DREAM Act.  

However, the conditional permanent resident requirement should not be 

removed after six years and instead a work visa requirement should be 

implemented before receiving permanent resident status. With this work 

visa, an undocumented immigrant would have to meet certain working 

requirements for five years before the conditional status can be removed. 

Many Americans are fearful that any type of reform that leads to 

citizenship is unfair, and it will open the floodgates to additional illegal 

immigration. Putting aside the merits of the fairness argument, the fears of 

an America flooded by immigrant citizens are unfounded. Even after 

President Reagan’s amnesty program  went into effect in 1987, “only two-

fifths of those who became legal permanent residents through that 

program have gone on to become citizens” to this day.
102

 

Once the conditional status is removed and the undocumented 

immigrant has acquired permanent resident status, then he should follow 

the normal route to naturalization. By extending the time that it takes an 

undocumented immigrant to become a naturalized citizen, it requires an 

undocumented immigrant to put more into the society that he will one day 

take from. This proposed solution keeps the permanency that the DREAM 

Act already encompasses, but takes away the amnesty feel of prior 

DREAM Act proposals. While this may seem like a lengthy process, 

hopeful legal immigrants outside of the United States may have to wait as 

long as ten to twenty years to finally get the chance to enter the country 

legally.103 This route will allow those who were brought here without a 
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choice to now have the ability to determine how their future should 

proceed. 

 

iii. Increase H-1B Visas 

 

Our current quota for H-1B visas fails to allow intelligent individuals 

to bring innovation and talent to our country. Some of those individuals 

that we turn away and some of the non-immigrant students who cannot 

obtain jobs post-graduation from a university often “go on to become the 

best entrepreneurs and job creators of other countries.”104 In order to 

combat the problems we face in regard to immigration law, the 

government must increase the ADE cap under H-1B visas to allow more 

students to have post-graduation job opportunities and the chance to use 

the knowledge our country has given them. The regular cap under H-1B 

visas also needs to be increased to allow employers to hire foreign 

individuals who will help our country grow economically and 

educationally. 

 

CONCLUSION 

 

It comes as no surprise that one bill cannot solve the immigration 

problems our country faces; however this Note outlines a new solution 

that would take a step in the right direction with immigration reform. If an 

improved DREAM Act were implemented now, then future 

undocumented immigrants will be restricted from access to citizenship 

through such a solution. If the H-1B visa quota is increased now, our 

country will see many positive benefits in the future. Accomplishing these 

goals will not come easy as there is a general consensus among Americans 

that immigration has many negative consequences for our country, 

however, economists and data show otherwise. Passing the DREAM Act 

will greatly improve our economy in the future and increasing the H-1B 

visa will bring innovation and skilled workers to the United States. 

Even though the Deferred Action for Childhood Arrivals has given 

some undocumented immigrants the opportunity to work in the United 

States without the fear of deportation, the program does not create a path 

to college or citizenship for undocumented immigrants. Currently, 

“DREAMers” have little opportunity to attend college and their 

educational opportunities end after high school graduation. Some of the 

best and brightest in American high schools are restricted from becoming 
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the best and brightest following graduation. By passing the DREAM Act, 

many university and college doors will open for undocumented 

immigrants to continue their education. Finally, an amended DREAM Act 

will create a longer, but much needed, path to citizenship for 

undocumented immigrants. 

Since the economic recession in 2007,105 the United States has 

struggled with unemployment and job loss, and has had difficulty 

promoting job creation. Employment-based visas have proven crucial to 

the economy, as foreign employees bring innovation and job creation. 

Demand for foreign employees by means of H-1B visas greatly exceeds 

the quota that has been set since 2003.106 The current H-1B visa quota 

restricts the ability for American businesses to hire these individuals, 

thereby restricting our ability as a country to be more competitive with 

other countries. The United States needs to increase its H-1B quota to 

accommodate the growing need for foreign employees that will lead to job 

creation and economic growth domestically. As a whole, our economy can 

benefit from these changes in immigration policies. 

The longer our immigration policies keep the status quo, the bigger 

the problems and the more challenging the solutions our country will face 

in the future. Each year we go without immigration reform, hundreds of 

thousands of undocumented immigrants will continue to enter the United 

States undetected.  Until the government works as a collective whole, 

immigration reform will continue to be a stagnant idea. As a part of 

immigration reform, the government should increase visa quotas and 

invite opportunities in order to improve our economy. 
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THE CRUCIBLE: OLD NOTIONS OF HYSTERIA IN 

MODERN AMERICA 

By Katharine Villalobos* 

 

[I]t was simply impossible to discuss what was happening 

to us in contemporary terms.  We were all going slightly 

crazy . . . the hysteria in Salem had a certain inner 

procedure or several which were duplicating once again . . . 

[a]nd that’s how the play came to be. 

-- Arthur Miller, on The Crucible
1
 

 

Introduction 

 

Playwright Arthur Miller’s connection to witch hunts goes far beyond 

writing a play about the Salem Witch Trials—he lived through one. True, 

Miller was not alive in 1692 when hysteria
2
 over witchcraft led to nineteen 

men and women being hanged and one man being pressed to death.
3
 

However, for Miller, writing a play about the Salem Witch Trials was a 

creative expression of his experience during Senator Joseph McCarthy’s 

hunt for communists during the Cold War of the early 1950s. Instead of 

accusations of bewitching, dancing, and flying on broomsticks, Senator 

McCarthy accused men and women of being members of the American 

Communist party.
4
 These accused Americans were summoned to the 

House Un-American Activities Committee (HUAC) to make public 

confessions about their communist views and to offer the names of 
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Spring, 2015 THE CRUCIBLE 203 

 

others.
5
 Witnesses who were uncooperative often lost their jobs.

6
 With 

reputations and careers at stake, many of Miller’s friends and colleagues 

were among those who confessed their communist affiliations and named 

other communists.
7
 On June 6, 1956, Miller himself was called before 

HUAC and refused to name communists.
8
 Fear and hysteria were in the 

air. Anyone could be accused—but rather than shrinking in fear, Miller 

began to research a familiar stain in the nation’s past.
9
 He traveled to 

Salem to research the infamous Salem Witch Trials.
10

 Noting the parallels 

between Senator McCarthy’s hunt for American communists and the 

witch hunt in Salem, Miller wrote a play about the dangers of American 

fear and panic: The Crucible. 

Although Miller was open about the influence that the McCarthy 

witch hunts had on the play, Miller nonetheless insisted that McCarthyism 

was not the theme of The Crucible.
11

 Miller was less concerned with the 

court proceedings than he was with the fear and motivations behind 

them.
12

 His focus, then, was not McCarthyism specifically, but rather on 

the phenomenon of hysteria. In his article Hysteria and Ideology, in The 

Crucible, Richard Hayes nicely summarizes what Miller achieves in 

writing this play: 

With the Salem witchcraft trials of 1692 as a moral frame 

and point of departure, Mr. Miller has gone on to examine 

the permanent conditions of the climate of hysteria . . . as 

one of the few severely irrational eruptions American 

society has witnessed, it retains still its primitive power to 

compel the attention.
13

 

Another scholar, Leonard Moss, wrote that Miller’s “concern was 

mass hysteria: He wished to show . . . what its social and psychological 

consequences might be; and how it must be averted.”
14

 By broadening the 

theme to hysteria, as opposed to narrowing it to a specific historical event, 
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Miller allows his play the flexibility to be rejuvenated throughout the 

decades. The Crucible does not only serve to say “shame on you, 

McCarthy-ism,” but rather has the ability to prompt society to challenge 

the status quo. In both historical situations of the Salem Witch Trials and 

the McCarthy questionings, the hysteria eventually fizzled out and the 

American people recognized the absurdity of these witch-hunts. Indeed, it 

is easy for modern Americans to look back at the McCarthy Era and the 

Salem Witch Trials and wonder how people could have been so consumed 

by their fear of a singled-out group. But how far has America really come 

since these events? If Miller were a young playwright today, would he still 

be inspired to write The Crucible? 

After analyzing the treatment of Muslims following the September 

11, 2001 terrorist attacks, this paper will show that Miller would have no 

shortage of inspiration to write The Crucible today. Like the witch-hunt in 

The Crucible and the Communist hunt of the McCarthy Era, the War on 

Terror has succeeded in singling out a specific group of people with 

foreign beliefs—in this case, Muslims—and disregarding that group’s 

human rights in the name of national security. Of course, this paper’s 

intent is not to minimize, in any way, the horrors of the 9/11 attacks or of 

terrorism as a whole. Rather, this paper looks to the rash decisions that are 

brought forth when an entire population of people is stigmatized as a result 

of crimes committed by a small fraction of that population. By putting the 

same emphasis on fear that the accusers of The Crucible utilized when 

condemning witches, the United States government has managed to 

convince the public that it should waive its rights to privacy and ignore the 

due process rights of certain Muslims. Furthermore, the government has 

justified the harsh treatment and arbitrary detainment of hundreds of 

Muslims in the name of public safety. With these modern injustices in 

mind, this paper will look back to the characters in The Crucible to 

analyze the ever-occurring phenomenon of hysteria. 

Part I will provide context for the rest of the paper by briefly 

summarizing The Crucible as well as America’s response to the 9/11 

terror attacks. This will establish a common theme of paranoia
15

 and fear 

of the unknown. Part II will compare the problems of evidence and lack of 

due process in The Crucible and the War on Terror. Part III will examine 

the importance of confession in The Crucible, along with the methods 
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used for questioning accused witches. This will lead to a comparison with 

modern interrogation tactics used on suspected terrorists. Part IV will 

explore what society is willing to sacrifice for the sake of being safe by 

looking to the events in Salem and post 9/11 America. Ultimately, this 

paper will conclude that over fifty years later, The Crucible is still 

providing us with a contemporary critique on society. 

 

I. MILLER’S PLAY ABOUT THE PAST AND PRESENT 

PREDICTS AMERICA’S FUTURE 

 

When Miller wrote The Crucible, he was drawing from Salem’s past 

to comment on the present. At the time, the present was the Cold War of 

the early 1950s. What Miller may not have foreseen was that The Crucible 

would serve as a commentary on American society throughout the 

following century. To illustrate this commentary, Section A offers a short 

summary of The Crucible and Section B presents a summary of America’s 

reaction to the 9/11 terrorist attacks. Section C will establish the common 

themes between these two witch-hunts. 

A. The Crucible a Summary 

In adapting the events of the Salem Witch Trials into a play, Miller 

did not necessarily remain true to history.
16

 For instance, rather than 

characterizing all of the judges involved in the trials, Miller focuses only 

on Judge Hathorne and Judge Danforth.
17

 For dramatic purposes, Miller 

raises Abigail’s age from 11 to 17, and lowers John Proctor’s age from 60 

to 35.
18

 This allows for another dramatic element of the play: the fictional 

affair between John Proctor and Abigail.
19

 The play also adjusts the order 

of certain executions.
20

 However, other important historical aspects, such 

as the form of execution endured by each character, are portrayed 

accurately in the play.
21

 Because this paper solely seeks to compare 

Miller’s critique on society in The Crucible with the modern War on 

Terror, this paper will not focus on the actual history of the Salem Witch 

Trials. 
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The Crucible, set in 1692 Salem, Massachusetts, begins in the home 

of a holy man—by title, at least.
22

 Reverend Samuel Parris is praying by 

his daughter’s bedside, desperately wondering how his ten-year-old could 

have taken ill so suddenly.
23

 Miller establishes the guilt embedded into the 

consciousness of turn of the seventeenth century Salem by describing 

Parris as a man who “believed he was being persecuted wherever he 

went.”
24

 He further foreshadows the hysteria to come by explaining that 

the people of Salem had a “predilection for minding other people’s 

business . . . and it undoubtedly created many of the suspicions which 

were to feed the coming madness.”
25

 Ironically, Parris initially appears as 

a voice of logic and reason. He immediately appeals to a doctor to find a 

cure for his sick daughter, Betty.
26

 However, when the doctor cannot 

explain Betty’s ailment through science, the doctor resorts to blaming 

“unnatural things” for the girl’s condition.
27

 Frightened, Parris remembers 

that he had recently discovered Betty “dancing like heathen” with his 

seventeen year-old niece, Abigail, and the enslaved Barbadian woman, 

Tituba.
28

 Abigail staunchly asserts that she and her cousin were dancing 

innocently and were not participating in witchcraft.
29

 Here begins the 

springboard from which hysteria ensued and twenty people were killed. 

Meanwhile, the audience of the play learns that Abigail has been 

having an affair with the man she worked for, John Proctor. Proctor’s wife 

is no fool; Elizabeth Proctor dismisses Abigail from the Proctor home 

once she becomes wise to the affair.
30

 Elizabeth even avoids Abigail by 

failing to attend church, “for she will not sit so close to something 

soiled.”
31

 Abigail denies that she is “soiled” and condemns Elizabeth as a 

liar.
32

 

In no time, the possibility that Betty’s illness was caused by 

witchcraft transforms into the rumor that several children were murdered 

by witches.
33

 In order to hide the fact that she really did partake in 

witchcraft, Abigail begins to accuse others of the crime.
34

 Eventually, she 
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accuses Elizabeth of being a witch.
35

 This accomplishes a twofold goal for 

Abigail: preserving her own innocence while removing any obstacle from 

her relationship with Proctor. 

Proctor, however, does not take this lightly. Even after an intense 

interrogation by Reverend John Hale, an expert on witchcraft,
36

 Proctor 

resolves to save his wife from condemnation.
37

 He introduces a familiar 

form of discovery evidence into the court when he presents a deposition of 

his servant girl, Mary Warren, in which she states that she, and the other 

girls who cried out over witchcraft, were lying.
38

 This deposition is not 

only meant to save his own wife, but also the wives of old Giles Corey and 

of the formerly respected Francis Nurse. To his horror, Proctor’s attempts 

to prove his wife’s innocence are met with more accusations.
39

 Any 

attempt that Proctor, Giles, or Francis make to defend their wives is 

perceived as “a clear attack upon the court!”
40

 Even Reverend Hale, who 

originally interrogated the Proctors out of suspicion, sees the irrationality 

of the court and begs the judge to allow Proctor to return to court with an 

attorney.
41

 This too is seen as a challenge to the court.
42

 

In a desperate attempt to discredit Abigail’s accusations, Proctor 

reveals his affair with Abigail to the court. But when his wife Elizabeth is 

later brought in for questioning, she unknowingly contradicts his 

testimony.
43

 The trial is further agitated by the wild claims of Abigail, 

Mary Warren, and Susanna Walcott that evil spirits are appearing in the 

courtroom.
44

 This hysterical scene leads to the condemnation of Proctor 

and Giles. 

In the final act of the play, the audience finds a bearded and 

disheveled Proctor in jail. He is about to be executed, but he can avoid his 

death sentence if he confesses to practicing witchcraft.
45

 Hale begs him to 

swallow his pride and confess. Proctor finally agrees to confess verbally to 

Judge Danforth and Reverend Parris—but the confession is not 

sufficient.
46

 Parris insists that Proctor sign a confession to be made public 

                                                 
35

 Id. at 69. 
36

 Id. at 62-63. 
37

 Id. at 76. 
38

 Id. at 82. 
39

 Id. at 84-85. 
40

 MILLER, supra note 17, at 87. 
41

 Id. at 92. 
42

 Id. 
43

 Id. at 102–05. 
44

 Id. at 107. 
45

 Id. at 118. 
46

 MILLER, supra note 17, at 128. 



208 LAW JOURNAL FOR SOCIAL JUSTICE Vol. 5 

 

in Salem.
47

 Proctor signs the confession, but just as quickly snatches it 

away and tears it.
48

 When asked why he refuses to publically confess, 

Proctor exclaims: 

Because it is my name! Because I cannot have another in 

my life! Because I lie and sign myself to lies! Because I am 

not worth the dust on the feet of them that hang! How may 

I live without my name? I have given you my soul; leave 

me my name!
49

 

When Reverend Hale implores Elizabeth to change her husband’s mind, 

she responds, “He will have his goodness now. God Forbid I take it from 

him!” Proctor is executed offstage and the play ends.
50

 

B. America’s War on Terror 

Fast forward to September 11, 2001. Two thousand seven hundred 

and fifty three innocent people are dead after terrorists flew two planes 

into the towers of the World Trade Center.
51

 Thirty are dead after an attack 

on the Pentagon.
52

 Forty people aboard Flight 93 give their lives resisting 

a terror attack that is meant to target the nation’s capital.
53

 America is sad, 

confused, and angry. Nine days later, President George W. Bush tells 

Congress, “every nation, in every region, now has a decision to make. 

Either you are with us, or you are with the terrorists . . . . Whether we 

bring our enemies to justice or bring justice to our enemies, justice will be 

done.”
54

 Bush’s public approval skyrocketed from less than sixty percent 

to almost ninety percent.
55

 Congress voted to “grant President Bush 

authority to ‘use all necessary and appropriate force’” against the 

terrorists.
56

 

The Bush administration began instilling paranoia into the American 

people. Three months after 9/11, in his State of the Union Address, Bush 
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stated that the war on terror was “only the beginning” and told the 

American people that Iran, Iraq, and North Korea “constitute an axis of 

evil.”
57

 Bush gave Americans more reason to be fearful when he warned 

that Saddam Hussein could attack at any moment with chemical or 

biological warfare.
58

 This would become the justification for invading Iraq 

in addition to invading Afghanistan.
59

 

Fear of terrorism also sparked an influx of immigration enforcement. 

Justice Department Inspector General Glenn A. Fine issued a report in 

early 2003, which indicates that 762 undocumented immigrants were 

arrested following 9/11.
60

 However, few of these immigrants actually had 

clear associations to terrorism.
61

  Most of these immigrants were of 

Middle Eastern decent.
62

 The initial cause for their arrest was their 

immigration status, but this would lead to questions about their ties to 

terrorism.
63

 According to the report, detainees at the Metropolitan 

Detention Center in Brooklyn, New York experienced physical and verbal 

abuse from correctional officers.
64

 Detainees were also subjected to harsh 

conditions such as having their cells kept illuminated twenty-four hours a 

day.
65

 

In addition, hundreds of prisoners were captured and taken to the 

United States military base in Guantánamo Bay, Cuba. Guantánamo 

housed nearly 700 prisoners by the summer of 2003, including more than 

one child under the age of sixteen.
66

 The United States refused to release 

the identity of the prisoners for national security reasons.
67

  For the first 

few months of incarceration, these prisoners were met with extremely 

harsh conditions. The cells were made of wire mesh and measured at 
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about six and a half by eight feet in size.
68

 A wooden roof covered the 

cells, but the sides remained open to the elements of Cuba’s tropical 

weather.
69

 They were taken outside once a week for a one-minute 

shower.
70

 Conditions later improved when new cells were built, but 

remained harsh as the cells were still cramped and prisoners’ opportunities 

to exercise were limited.
71

 

Lack of due process became a huge concern. These prisoners had no 

access to attorneys and the vast majority had not even been charged with a 

crime.
72

 By 2006, only four men had been charged with a crime.
73

 As of 

2013, 166 detainees remained in Guantánamo Bay.
74

 Of them, 56 have 

been approved for release since 2009, yet remain imprisoned.
75

 When 

asked about this, Pentagon spokesman Todd Breasseale replied, 

The internal deliberation process is just that—internal—and 

we simply do not discuss the myriad considerations the 

secretary of defense may or may not contemplate. We are 

committed to transferring those we can transfer, once we 

have the requisite security and humane treatment 

assurances from the receiving country.
76

 

This vague response means little to men like Shaker Aamer, who has been 

detained for eleven years in Guantánamo without being charged with a 

crime.
77

 He is one of those who have been cleared to leave since 2009.
78

 

It is worth considering whether American fear of terrorism is a 

legitimate justification for the use of military force and imprisoning 

potentially innocent men. Arthur Miller’s play, The Crucible, will help us 

consider this. 

 

C. The War on Terror Through Miller’s Eyes 

 

Throughout The Crucible, the courts are faced with crimes from the 

invisible world: spiritual acts with demonic influence. While 
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contemporary courtrooms are no longer considering demonic dancing as a 

murder weapon, one legal writer asked, “what if the invisible world is still 

there, not necessarily inhabited by the Devil, but by more modern 

demons?”
79

 Perhaps the fear of witchcraft in Miller’s play could shed light 

on Americans’ fear of Islamic faith and culture. 

From the outset of the play, John Proctor represents the counterpart to 

Salem’s culture of blind fear. In his article Hysteria and Ideology in The 

Crucible, Richard Hayes describes Proctor as “so patently the enemy of 

hysteria that his very existence is a challenge to the fanatic 

temperament.”
80

 Miller makes this evident throughout the play as Proctor 

challenges the other characters’ tendency to focus on opportunities to be 

fearful rather than opportunities to trust. This is most evident in the 

townspeople’s fixation on Satan as opposed to God.  The voices of reason 

in the play try to direct the community’s attention to the latter. When 

Reverend Parris criticizes Proctor for failing to come to church, Proctor 

replies, “I have trouble enough without I come five mile to hear him 

preach only hellfire and bloody damnation . . . you hardly ever mention 

God anymore.”
81

 Another voice of reason in the play, Rebecca Nurse, also 

suggests that it is more reasonable to look to God than focusing on evil 

spirits when Ruth exclaims that the doctor is baffled by Betty’s illness.
82

 

“If so he is,” Rebecca replies, “then let us go to God for the cause of it. 

There is prodigious danger in the seeking of loose spirits . . . . Let us rather 

blame ourselves.”
83

  In elevating Proctor and Rebecca as forces of good in 

the play,
84

 Miller emphasizes the evil that arises when decisions are 

motivated solely by fear of the unknown. 

For the people of Salem, witchcraft is a scary and foreign practice. In 

the play, Abigail engages in witchcraft led by Titibua, a woman enslaved 

by Reverend Parris. While Tituba’s role in the play is small, the 

significance of her origin is key to the people’s perception of magic. Her 

dark skin and Barbadian decent
85

 associate her with the tropics—a humid 
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and sticky place by the ocean where people wear less clothing and worship 

pagan gods. She comes from a sinful place. As a slave, she is not viewed 

as a person. Yet, Tituba is believed to have the power to communicate 

with the dead.
86

 This lack of personage combined with her unique spiritual 

powers puts Tituba into an unknown, mystic category of being that the 

people of Salem do not understand. Any association to this unknown 

category is met with condemnation. 

To avoid being associated with it herself, Abigail accuses others of 

practicing Tituba’s witchcraft.
87

 Specifically, she accuses Elizabeth 

Proctor of keeping “poppets” and stabbing one with a needle to inflict 

harm on Abigail.
88

 There is no dissociating oneself from these practices 

once accused; Mary Warren confessed that she gave Elizabeth the poppet 

that was found in her possession only to be asked, “Child, are you certain 

this be your natural memory? May it be, perhaps, that someone conjures 
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you even now to say this?”
89

 The fear of witchcraft is a fear that will not 

be silenced by things like lack of evidence. 

Once witchcraft was raised as a possibility for the murder of children, 

it became sensible to blame all wrong on it. Giles Corey illustrates this as 

he reasons, “It suggests to the mind what the trouble be among us all these 

years. To all: Think on it. Wherefore is everybody suing everybody else? . 

. . I have been six time in court this year.”
90

 To which Proctor humorously 

replies, “Is it the Devil’s fault that a man cannot say you good morning 

without you clap him for defamation?”
91

 Reverend Parris exhibits similar 

paranoia when he accuses Proctor of having his own followers: “There is a 

party in this church. I am not blind; there is a faction and a party.”
92

 

Proctor again replies with humor: “Against you? . . . Why, then I must find 

it and join it.”
93

 

The juxtaposition between Proctor’s humor and the others’ paranoia 

over witchcraft emphasizes the abstract nature of the townspeople’s terror. 

Because of Proctor’s actions, the audience watching The Crucible knows 

that the idea that witchcraft is to blame for all of Salem’s hardships is 

silly. As one author said, “It is imaginative terror Mr. Miller is here 

invoking: not solid gallows and the rope appall him, but the closed and 

suffocating world of the fanatic, against which intellect and will are 

powerless.”
94

 

A similar atmosphere of paranoia has been generated against Muslims 

in the United States. The War on Terror, or as some scholars have 

described it, “a war against an abstract noun,”
95

 has cast Muslims as 

America’s scapegoats. Like the witchcraft that Tituba brings into Salem, 

Islam is a practice that comes from a foreign place with a perceived 

potential to inflict immense suffering. Of course, while the 9/11 attacks 

were done in the name of Islam, it should be noted that these destructive 

practices are only encouraged in extreme fundamentalist Islamic circles 

such as Al-Qa‘ida, the vast majority of Muslims do not engage nor believe 

in these violent practices.
96

 However, many Muslims outside of Al-

Qa‘ida—whether an uncharged detainee at Guantánamo Bay or a Muslim 
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New Yorker being spied on by the NYPD—have nonetheless been 

deemed threats to national security.
97

 

President Bush’s portrayal of the War on Terror as a battle between the 

Christian West and the evil Middle East make the situation alarmingly 

similar to that in The Crucible. Ethicist Peter Singer analyzed President 

Bush’s morality, and found that Bush talked about evil in 319 speeches 

between the time he assumed office in 2000 and June 16, 2003.
98

 Singer 

notes that Bush used the word evil as a noun 914 times, as opposed to the 

182 times he used it as an adjective.
99

 For example, about a month after 

9/11, Bush stated, “We are at the beginning of what I view as a very long 

struggle against evil. We’re not fighting a nation; we’re not fighting a 

religion; we’re fighting evil.”
100

 In another speech, Bush contrasts this 

notion of evil by borrowing a description from the New Testament book of 

John: “America is the hope for all of mankind . . . . That hope still lights 

our way. And the light shines in the darkness. And the darkness will not 

overcome it.”
101

 Here, Bush is associating America with Jesus Christ. In 

doing this, Bush assures Americans that they are fighting on God’s side to 

overcome the evil in the Middle East.
102

 

In both The Crucible and the War on Terror, the stage was set for 

public fear. As the next portions of this paper will show, the results of that 

fear have led to a diminution of human rights for foreigners as well as 

Americans. 

 

II. STRATEGIC MECHANISMS 

 

There are two primary strategic mechanisms used by the characters in 

The Crucible to avoid hanging: the preemptive mechanism of accusing 

others of a crime before being personally accused, and the post-accusation 

mechanism of presenting evidence of their innocence. The preemptive 

mechanism is effective, whereas the post-accusation method of providing 

evidence fails. In terms of eyewitness testimony, the court in The Crucible 

encounters a he-said-she-said problem of one person’s word against the 

other. Even so, the judges are not alarmed by the accusers’ lack of 
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evidence. Legal protocol is pushed aside to accomplish the greater good of 

punishing evil and protecting the good. 

Modern terror suspects encounter similar problems. The majority of 

prisoners in Guantánamo Bay remain unaware of their crime or evidence 

against them for reasons of national security, thus throwing due process 

out the window.
103

 Any sympathy shown to suspects can be interpreted as 

guilt.
104

 Like the prisoners in The Crucible, terror suspects sit in their cells 

as a precaution against potential attacks. 

Section A. of this part of the paper will explore the idea of preemptive 

accusations in The Crucible and in America’s War on Terror. Section B 

will critique both The Crucible’s and the current United States 

Government’s disregard for evidence and due process when condemning 

individuals. Ultimately, the analysis will show that Arthur Miller’s 

concerns about American society still hold true today. 

 

A. Preemptive Defense: Accuse to Preserve Innocence 

 

In his introduction to Arthur Miller’s The Crucible, Christopher 

Bigsby explains the phenomenon of blaming others to preserve one’s own 

innocence: 

What lay behind the procedures of both witch trial and 

political hearing was a familiar American need to assert a 

recoverable innocence even if the only guarantee of such 

innocence lay in the displacement of guilt onto others.
105

 

With this in mind, a resounding theme throughout The Crucible is 

betrayal.
106

 A chain of accusations occurs from the beginning of the play. 

First, Reverend Parris accuses Abigail of conjuring spirits after he sees her 

dancing with Betty in the forest.
107

 Abigail begins defending herself by 

denying the accusation, but to no avail; Parris knows what he saw.
108

 

When Abigail is asked again if she conjured spirits, she shifts to a new 

strategy. “Not I sir,” Abigail replies, “Tituba and Ruth [Putnam].”
109

 Parris 

is still skeptical, but is encouraged by Thomas Putnam to believe Abigail. 

Furthermore, Putnam encourages Parris to follow Abigail’s strategy by 

reporting the witchcraft: “Wait for no one to charge you—declare it 
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yourself.”
110

 Putnam goes on to tell Parris, “Let you strike out against the 

Devil, and the village will bless you for it!”
111

 

At this point, Abigail realizes that her only hope for escaping 

conviction is to continue to put the blame on others. When Mary Warren, 

one of the girls present at the conjuring, tells Abigail that they must 

confess, Abigail threatens, “I will come to you in the black of some 

terrible night and I will bring a pointy reckoning that will shudder you.”
112

 

The chain of accusation continues with Tituba and Ruth, who name others 

in the community. Tituba is rewarded for naming others when she is told 

that God will bless her for her confession.
113

 Her accusations protect her 

from the noose. 

John Proctor challenges the mentality that the accuser is inherently 

innocent when his wife, Elizabeth, is accused of witchcraft. As Reverend 

Hale explains that Abigail has accused Elizabeth, Proctor asks “Why do 

you never wonder if Parris be innocent, or Abigail? Is the accuser always 

holy now?”
114

  Reverend Hale’s only reply is that “the court is just,” 

meaning that Elizabeth will surely be acquitted if she is truly innocent.
115

 

But Hale is wrong—true innocence does not save Elizabeth. As Abigail 

learned early on in the play, it is not enough to deny participation in 

witchcraft. One must accuse another in order to appear truly innocent. 

The reasoning that lies behind the idea that the accuser is innocent is 

tied to the notion that to accuse is to acknowledge the existence of a crime. 

In this view, one who fails to acknowledge the existence of a crime cannot 

understand justice. In 1692 Salem, where the court’s justice and God’s 

justice are one in the same, denying the existence of witchcraft is to deny 

the existence of God.
116

 Elizabeth Proctor makes this mistake when she is 

first interrogated by Reverend Hale. “If you think that I am [a witch],” 

Elizabeth says, “then I say there are none.”
117

 Reverend Hale interprets 

this statement as Elizabeth doubting the Gospel.
118

 Elizabeth cannot prove 

that she believes the existence of witches by calling Abigail a liar—that 

would only serve to lessen the possibility of witches existing. No, she 

must accuse another of witchcraft to establish her Christian faith. Because 

she cannot do this, Elizabeth is condemned to hanging. 
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Muslims have similarly found themselves under scrutiny from the 

United States government for their association with Islam. By embracing 

Islam rather than condemning it, Muslims become prime targets as 

suspected threats to national security. Captain James Yee, a former 

Muslim chaplain at Guantánamo Bay, is a prime example. As a West Point 

graduate who joined the military, Yee, like the honest Elizabeth Proctor, 

appeared to be a model citizen.
119

 Before rejoining the military to become 

a Muslim chaplain, Yee left the military for four years to study Arabic and 

Islam.
120

 While working at Guantánamo, Yee agreed to escort the six-

year-old daughter of a chaplain’s assistant on a flight from Guantánamo 

Bay to Jacksonville, Florida.
121

 At the time, he was writing a paper on the 

impact of the then-new Syrian president, Bashar Assad, and was carrying 

months of research with him.
122

 

Meanwhile, an investigator from Guantánamo told customs agents in 

Jacksonville that Yee could be transporting classified documents and 

materials.
123

 Yee was stopped at the airport and interrogated by FBI 

agents.
124

 His bag was searched thoroughly multiple times.
125

 Yee asked if 

the searches had to do with his Islamic faith and the fact that it was the day 

before the 9/11 anniversary, to which the officer replied, “You could say 

that.”
126

 Ironically, when the FBI asked Yee about his work in 

Guantánamo and about the identity of the prisoners, Yee refused to answer 

because the information was classified.
127

 His interrogation ultimately led 

to his being arrested, blindfolded, and subjected to seventy-six days of 

solitary confinement in a navy brig.
128

 He was eventually accused of 

espionage and mishandling information.
129

 

Eight months later, Yee’s charges were dropped.
130

 One author 

believes that Yee’s only crime was sympathizing with prisoners.
131

 Yee’s 
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attorneys believe that his association with other Muslims in the camp led 

to his suspicion, as Yee and other Muslim workers would convene 

together in an empty office for prayer or just to eat.
132

  In any case, 

through the lens of Arthur Miller’s The Crucible, Yee was just another 

victim who failed to acknowledge evil by accusing another. 

 

B. Lack of Due Process 

 

Although the rules of evidence that American courts use today were 

not in existence in 1692,
133

 there is still cause to question the lack of 

evidence in The Crucible. John Proctor does just that in Act Two of the 

play. When Mary Warren reveals the details of her day in court, Proctor is 

skeptical of the court’s idea of proof.
134

 That day, a woman named Mrs. 

Osburn was tried for witchcraft.
135

 When Judge Hathorne accuses Mrs. 

Osburn of mumbling a spell, she replies that she was only saying the Ten 

Commandments.
136

 “Recite for us your commandments!” Judge Hathorne 

then demands.
137

 Unfortunately for Mrs. Osburn, she could not remember 

any of the Commandments, and she was therefore condemned.
138

 Mary 

Warren sees great reason in this: “why, they must [condemn her] when she 

condemned herself.”
139

 Proctor is perplexed and exclaims, “But the proof! 

The proof!” But Mary Warren impatiently replies, “I told you the proof. 

It’s hard proof, hard as a rock, the judges said.”
140

 Proctor is concerned to 

the point that he forbids Mary Warren from returning to court.
141

 She 

adamantly refuses and asserts that she will go to court every day to pursue 

this “weighty work.”
142

 Proctor sees the hypocrisy in this and retorts, 

“What work you do! It’s strange work for a Christian girl to hang old 

women!”
143

 

Eventually, Proctor is able to convince Mary Warren to confess to the 

falsities of the accusations in a deposition.
144

 He presents this deposition 

as evidence during the trial of Martha Corey.
145

 However, he is rejected 
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based on what the court considers better evidence. As soon as Proctor tries 

to submit the deposition as evidence, Parris and Mr. Cheever accuse him 

of sympathizing with the Devil.
146

 His character is challenged based on his 

failure to attend church and even worse—he has plowed on a Sunday.
147

 

Mr. Cheever concludes that this is evidence of Proctor’s lack of 

credibility.
148

 

Reverend Hale, seeing the injustice, tells Judge Danforth, “your 

Honor, I cannot think you may judge the man on such evidence.”
149

 But 

the judge is convinced by the young ladies’ performance in court:  “I have 

seen marvels in this court. I have seen people choked before my eyes by 

spirits . . . I have until this moment not the slightest reason to suspect that 

the children may be deceiving me.”
150

 Proctor tries to fight this with logic. 

“Who tells us Rebecca Nurse murdered seven babies by sending out her 

spirit on them? It is the children only, and this one [Mary Warren] will 

swear she lied to you.”
151

 Pointing out that Mary Warren’s confession 

should carry just as much weight as the other children’s accusations only 

invites more accusations. He is accused of trying to overthrow the court.
152

 

From the audience’s point of view, Proctor appears to be the voice of 

reason. Why is it, then, that the judges in the play cannot see Proctor’s 

reasoning? Only Reverend Hale has the sense to ask, “is every defense an 

attack upon the court?”
153

 Reverend Hale then begs Judge Danforth to 

allow Proctor to return to court with an attorney.
154

 Judge Danforth finds 

this unnecessary. He presents the convoluted reasoning that “witchcraft is 

ipso facto, on its face and by its nature, an invisible crime.” Therefore, 

Judge Danforth reasons, the only witnesses are the witch and her victims, 

and only the victims’ testimony can be relied upon.
155

 The judge 

concludes, “what is left for a lawyer to bring out? I think I have made my 

point.”
156

  In his essay, Society vs. The Individual in Arthur Miller’s The 

Crucible, Jean-Marie Bonnet goes so far to say that language is a lost 

cause for the accused: 

In the court-scenes, language has reached a point when it is 

of no help to anyone; all means of communication (and 
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understanding) between the individual and society through 

this medium, are blocked. The authorities suggest the 

answers, or distort and discard all evidence by the mere 

reply: “this is contempt of court.”
157

 

Readers and scholars alike share frustration in the judges’ refusal to grant 

the accused a fair chance to defend themselves. At times the courtroom 

seems to be housing a circus rather than a judicial proceeding. Yet, the 

hysteria over witchcraft continues to be fueled by public opinion to the 

point that innocent people are sentenced to death. 

One possibility for the judges’ willful blindness is that they will go to 

any length to justify the side that is supposed to win. In other words, 

because the trial has been portrayed as a battle of good versus evil, the 

judges will only hear “evidence” that advances the aims of Reverend 

Parris, a good Christian minister. This same reasoning may be used in 

analyzing the unjust treatment of Muslims in America’s War on Terror. 

Because President Bush framed the war as a battle of good versus evil, the 

government is willing to overlook the problem of incarcerating individuals 

without charging them of a crime. 

In the case of Guantánamo Bay prisoners, the Supreme Court has 

played the role of John Proctor and Reverend Hale, expressing its concern 

over problems of due process. In Rasul v. Bush, the Supreme Court held 

that federal district courts had jurisdiction to hear Guantánamo prisoners’ 

“habeas corpus challenges to the legality of their detention at the 

Guantánamo Bay Naval Base.”
158

 Congress attempted to overturn this 

ruling when it passed the Detainee Treatment Act of 2005, but the 

Supreme Court held that this did not apply to pending cases of 

Guantánamo prisoners.
159

 The Supreme Court ruled that the detainees do 

have a constitutional right to their habeas corpus privilege in Boumediene 

v. Bush.
160

 In the United States district court case of In re Guantánamo 

Bay Detainee Continued Access to Counsel, the Court explained that 

“[t]his Court and the Supreme Court also held that Guantánamo detainees 

have a concomitant right to the assistance of counsel.”
161

 

Despite these decisions, like Judge Danforth in The Crucible, the 

United States government turns a blind eye. Notwithstanding President 
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Obama’s campaign promise to shut down Guantánamo Bay, the Obama 

administration continued to restrict prisoner’s access to counsel in 2012 by 

implementing a new rule which provides that prisoners who are not 

challenging their detention are not ensured access to their attorneys.
162

 

Moreover, attorneys need approval from the authorities to access their 

own files if they contain classified information—even though this 

information is already kept in a “secure facility.”
163

 

The justifications of these due process restrictions began with 

President Bush. Although the Geneva Convention ensures the right to a 

trial for prisoners of war,
164

 the United States government cleverly found a 

loophole: because these men are not technically prisoners of war, but 

enemy combatants, they are not entitled to the protection of the Geneva 

Convention.
165

 Thanks to these restrictions, prisoners like Ahmed Bin 

Saleh Bel Bacha spend years in detention without a trial.
166

 Bin Saleh Bel 

Bacha was imprisoned for twelve years.
167

 

The similarities between the due process withheld from the prisoners 

at Guantánamo Bay and the accused in The Crucible show that Miller’s 

play continues to predict human behavior decades after it first appeared on 

stage. 

 

III. INTERROGATION WITH THE SOLE GOAL OF 

CONFESSION 

 

Throughout The Crucible, Miller constantly reminds the audience of 

the importance of confession in 1692 Salem. As shown in the final scene 

of the play, failure to confess ultimately leads to death.
168

 The authorities 

in Salem pursue confession through intense interrogation. One scholar 

describes the play as one that illustrates a “classically hysterical situation: 

the strange moral alchemy by which the accused becomes inviolable; the 

disrepute which overtakes the testimony of simple intelligence; the 

insistence on public penance; the willingness to absolve if guilt is 
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confessed.”
169

 Miller took cues from his own experiences in emphasizing 

the importance of confession in The Crucible. In his introduction to his 

collected plays, Miller shares a horror story from the McCarthy era: 

I knew of one man who had been summoned to the office 

of a network executive and, on explaining that he had no 

Left connections at all, despite the then current attacks 

upon him, was told that this was precisely the trouble; 

“You have nothing to give them,” he was told, meaning he 

had no confession to make, so he was fired from his job 

and for more than a year could not recover the will to leave 

his house.
170

 

Over fifty years later, prisoners at Guantánamo face similar circumstances 

as they are subject to torture and intense questioning in order to aid 

national security.
171

 By first looking to the interrogation methods used in 

The Crucible, Part III of this paper seeks to uncover the faulty reasoning 

behind utilizing torture as a means for confession in Guantánamo Bay. 

During the witch hunt of Miller’s time—McCarthy’s Communist 

witch hunt—people not only confessed and revealed the names of others 

for fear of losing their jobs, but also, as Christopher Bigsby explains in his 

introduction to The Crucible, “because they genuinely felt guilty about the 

naïveté of their earlier commitments.”
172

 This feeling of guilt toward the 

United States brought with it the desire to confess and be redeemed that is 

so often found in a religious context.
173

  It is no wonder, then, that Miller 

made sure to emphasize the idea of redemption through confession in his 

play. 

Abigail is a master at subtly drawing confession out of an innocent 

bystander. In his essay, A “Social Play”, Leonard Moss describes 

Abigail’s manipulation as a diabolical method whereby she “first 

completely demoralize[s] [her] victim, then subtly implant[s] in him the 

terms of a confession that will release him from suspicion and at the same 

time achieve [her] own devious end.”
174

 Abigail’s methods can be seen in 

action in the scene where she blames Tituba for Betty’s ailment. “She 
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made me do it . . . . She makes me drink blood!”
175

 Abigail shouts. But 

Tituba replies, “You beg me to conjure! She beg me to make charm—”.
176

 

Here, Abigail sets a trap for Tituba where a direct response would 

necessarily cause Tituba to confess to engaging in witchcraft. Instead of 

saying “she did it,” Abigail says, “she made me do it.”
177

 If she were to 

accuse Tituba of drinking blood, a direct response from Tituba would be 

to say, “I didn’t drink blood, you did.” Instead, Abigail accuses Tituba of 

influencing her, which predictably causes Tituba to say the truth—that 

Abigail begged her to conjure.
178

 In admitting this truth, Tituba confesses 

to practicing witchcraft, thereby destroying any credibility she could have 

had.
179

Abigail immediately gains the upper hand and is one step closer to 

clearing her name. 

The interrogations continue in Act Two of The Crucible with Elizabeth 

and Proctor’s dual examinations. Reverend Hale, the interrogator, at first 

appears in a nonthreatening manner by stating that he is not at the 

Proctors’ house on account of court business.
180

 Despite this, Hale quickly 

shifts into interrogation mode and begins asking Proctor questions about 

his spiritual life.
181

 He asks why Proctor has rarely attended church, and 

why only two of the Proctors’ three children are baptized.
182

 Then, the 

damning question: Hale asks Proctor to recite the Ten Commandments.
183

 

In The Crucible, failure to recite the Ten Commandments is a fair 

justification for discrediting the accused. Proctor remembers all of the 

Commandments but one: the command to refrain from committing 

adultery.
184

 Upon learning which commandment he had forgotten, Miller 

describes Proctor as speaking “as though a secret arrow had pained his 

heart.”
185

 

In this scene, Proctor realizes that he has done wrong against God and 

his wife by having a relationship with Abigail. Yet, notwithstanding his 

guilt in one area of his life, Proctor maintains the innocence of his 

household to Reverend Hale. Proctor is not broken down by the 

interrogation because he realizes that Reverend Hale’s method of 

questioning seeks confession at all costs, rather than truth. Indeed, Proctor 
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directly points this out to Reverend Hale. The Reverend confidently 

asserts his method of interrogation as sound when he explains that he has 

examined Tituba and others, all of whom confessed to working with the 

Devil.
186

 “And why not,” Proctor replies, “if they must hang for denyin’ 

it? There are them that will swear to anything before they’ll hang; have 

you never thought of that?”
187

 

In revealing Reverend Hale’s faulty logic, Proctor calls attention to a 

problem still faced by suspected terrorists. Detainees are interrogated for 

the purpose of obtaining a confession or useful information. Given the 

extreme circumstances surrounding their interrogation, it is reasonable to 

consider that a detainee would volunteer false information to stop the 

harsh treatment. For instance, before being brought to Guantánamo Bay, 

prisoner Al Dossari claims that he was shocked with electricity and had 

hot liquid poured on him during interrogation.
188

 Other prisoners at 

Guantánamo have also reported abuse during interrogation. Interrogators 

subject prisoners to psychological abuse by depriving prisoners of sleep, 

keeping cells lit twenty-four hours a day, and exposing prisoners to 

extreme hot and cold temperatures.
189

 In a summary of his observations of 

Guantánamo, one FBI agent wrote: 

On a couple of occasions, I entered interview rooms to find 

a detainee chained hand and foot in a fetal position to the 

floor, with no chair, food, or water. Most times they had 

urinated or defecated on themselves, and had been left there 

for 18, 24 hours or more. On one occassion[sic] . . . the 

temperature was so cold in the room, that the barefooted 

detainee was shaking with cold. When I asked the MP’s 

what was going on, I was told that interrogators from the 

day prior had ordered this treatment.
190

 

Reports of physical abuse are also common at Guantánamo.
191

 In one case, 

“pro-democracy” English teacher Sami Al-Laithi claims that physical 

abuse in the prison led to his being confined to a wheelchair.
192

 A military 

spokesperson stated that Al-Laithi’s disability is a result of a degenerative 

disease, but Al-Laithi attributes it to having his back “stomped on” and 
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being thrown onto the floor.
193

 Al-Laithi has since been released and 

declared to no longer be an enemy combatant.
194

 

Guantánamo prisoners have also complained of religious abuse. 

Prisoners claim that both guards and interrogators often show blatant 

disrespect for the Qur’an by throwing the Islamic holy book on the 

ground, stepping on it, and in one situation, even placing underwear on top 

of it.
195

 Other forms of religious abuse include shaving the beards and 

heads of Muslim prisoners, which in the view of a Muslim is a denial of 

religious expression.
196

 Prisoners have also been punished by being sent to 

the “Romeo block,” where they have their pants removed; this punishment 

is extremely significant, as Muslim men cannot pray unless they are 

covered from the waist down.
197

 

While the forms of punishment seen onstage in The Crucible differ 

from those used on Guantánamo prisoners, the principles of interrogation 

remain the same. Miller’s characters incorporate intimidation into their 

questioning by imposing the fear of God onto the accused. In doing this, 

the accused are manipulated by their faith in Christianity. After all, if they 

confess to the falsehood that they toyed with the Devil, they are 

committing the twofold sin of lying and denouncing Christ. However, if 

they fail to confess, they are still accused of being liars and blasphemers. 

The interrogators at Guantánamo Bay also utilize the religious beliefs of 

the prisoners to obtain a confession. Rather than uplifting their religious 

beliefs as a means of guilt, the interrogators in Guantánamo torture 

prisoners by defiling the Islamic faith. In both the play and real life, 

religion is used as a tool for psychological torture. 

Although the play does not outright show instances of torture, the 

appearances of John and Elizabeth Proctor in jail indicate inhumane 

conditions. After spending time in prison, Elizabeth is described as being 

shackled, having dirty clothes, and her face “pale and gaunt.”
198

 

Considering that Elizabeth is pregnant,
199

 it is alarming that she appears 

malnourished and filthy. John Proctor is also shackled in jail.
200

 He is 

described as “another man, bearded, filthy, his eyes misty as though webs 

had overgrown them.”
201
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At this point, Proctor actually considers breaking down and 

confessing.
202

 He can no longer endure the psychological and physical 

agony of awaiting death in prison. He reasons that he is a bad man for 

committing adultery, so why not save his life with an additional lie and 

confess? But his wife replies, “yet you’ve not confessed till now. That 

speaks goodness in you.”
203

 Despite being subjected to terrible conditions, 

the Proctors still see honor in refusing to confess to a falsehood. Keeping 

in mind that Miller was inspired by the Communist witch-hunt that he 

witnessed, it follows that he emphasized the importance of maintaining 

true innocence because he saw this in his own time. Is it possible that there 

are many who have recently been detained in the name of national security 

who fail to confess for the same reason?  Perhaps with more judicial 

oversight, this question would be easier to answer. 

 

IV. THE RESULTS OF HYSTERIA: FORFEITURE OF 

RIGHTS 

 

There is no question that the people of Salem forfeited their rights the 

minute they chose to be governed by their fear of witchcraft. Suddenly, the 

lives of adults were dependent on the wild tales of a few young girls. 

Likewise, the hysteria surrounding the War on Terror following the 9/11 

attacks have resulted in the sacrifice of many rights in order to stay safe 

from terrorism. This part of the paper examines whether there is 

legitimacy to the claim that sacrificing these rights actually keeps the 

country safer, and looks to the similarities between the hysteria in The 

Crucible and the War on Terror. 

As discussed in earlier portions of this paper, the United States 

justifies its inhumane treatment of suspected terrorists and its failure to 

provide suspects proper due process with the imminent threat of a terror 

attack. This begs the question, how imminent is this threat? True, the 

results of the 9/11 attacks were awful, to say the least. But is a terror 

attack as imminent as the government portrays it to be? Statistics say 

otherwise. Since the terror attacks in 2001, the percentage of homicides 

that can be attributed to Muslim extremists in the United States is one-

fiftieth of one percent.
204

 Yet, the government has taken gross steps to 

violate the privacy and person of American citizens in the name of 

fighting terrorism. 
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One of the first reactions to the attacks of 9/11 was the passage of the 

Patriot Act.
205

 According to the Department of Justice, the Act removed 

“legal barriers” that kept law enforcement, the CIA, and national defense 

communities from coordinating their efforts to protect the country.
206

 

Critics, however, felt this presented a checks and balances problem.
207

 The 

Act also broadened the government’s ability to impose surveillance on the 

American people.
208

 Senator Russ Feingold, who was a member of the 

Constitution Subcommittee of the Senate Judiciary Committee, spoke out 

when he saw the potential for the Act’s constitutional violations: “There 

have been periods in our nation’s history when civil liberties have taken a 

back seat to what appeared at the time to be legitimate exigencies of 

war.”
209

 Feingold went on to cite several of these historical instances, 

including the “blacklisting of supposed communist sympathizers during 

the McCarthy era.”
210

 

Under the authority of the Patriot Act, the Obama administration is 

collecting records of phone calls and digital communications made within, 

to, or from the United States.
211

 Even Jim Sensenbrenner, who authored 

the Act, argues that this invasion of privacy exceeds even what the Patriot 

Act allows.
212

 Moreover, Federal District Judge Richard Leon found in 

Klayman v. Obama that this practice of collecting bulk metadata is likely a 

violation of the U.S. Constitution’s fourth amendment.
213

 Judge Leon 

reasoned: 

Given the limited record before me . . . most notably, the 

utter lack of evidence that a terrorist attack has ever been 

prevented because searching the NSA database was faster 

than other investigative tactics—I have serious doubts 

about the efficacy of the metadata collection program as a 

means of conducting time-sensitive investigations in cases 

involving imminent threats of terrorism . . . Thus, plaintiffs 
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have a substantial likelihood of showing their privacy 

interests outweigh the government’s interest . . . .
214

 

Considering these challenges to the government’s privacy violations for 

the sake of fighting terror, Senator Feingold’s initial reference to the 

McCarthy era appears more relevant than ever. 

Even more alarming is the Obama administration’s use of drone 

attacks. In 2011, an American citizen with terrorist ties was assassinated in 

Yemen by a drone strike without a trial.
215

 The administration is currently 

debating whether to assassinate yet another American citizen in 

Pakistan.
216

 Since 2009, three additional American citizens have been 

killed overseas by drone strikes that were not targeted specifically at 

them.
217

 The fact that Americans are being executed without trial has 

incited outrage from both republicans and democrats.
218

 

The more these rights violations are justified by terrorism, the more 

these cases begin to sound like those in The Crucible. In the play, the 

people of Salem trade in their rights to privacy and a proper trial to remain 

safe from murderous witchcraft. The hysteria surrounding the town breeds 

the idea that anyone could be a witch, therefore everyone should be 

subject to intense scrutiny. Reverend Hale confirms this as he informs the 

Proctors that even Rebecca Nurse, an old woman with a spotless 

reputation for being upright and good, was mentioned at the trial.
219

 When 

the Proctors express their disbelief that such a faithful woman could 

murder children, Hale replies, “This is a strange time, Mister. No man may 

longer doubt the powers of the dark are gathered in monstrous attack upon 

this village.”
220

 Hale exhibits the same question-nothing-reasoning at trial, 

as he points out that although it is hurtful to accuse someone who appears 

so righteous, “we dare not quail to follow wherever the accusing finger 

points!”
221

 With this mentality, the people of Salem submit to the 

accusations of the children. Suspected witches are interrogated in their 

own homes and asked personal questions about their spiritual lives. 
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Innocent men and women are summoned to court to have their fate 

decided by screaming little girls and a fearful community. Finally, men 

and women are killed as a result of this fear. 

Of course, it can be argued that the fear of witchcraft and the fear of 

terrorism are not comparable. Miller was confronted with a similar 

argument that McCarthy’s witch hunt during the Cold War was not 

analogous to the Salem Witch Trials portrayed in The Crucible.
222

 The 

crux of the argument is that witches are a fantasy, while there is real 

evidence that communists existed before and during the McCarthy era.
223

 

Miller called this argument “a snobbish objection and not at all warranted 

by the facts.”
224

 Based on his research of the Salem Witch Trials, Miller 

was sure that people were in fact trying to communicate with the Devil 

and worshipping the Devil.
225

 Moreover, the existence of witchcraft was 

accepted as a fact by “virtually every secular and religious authority” of 

that time.
226

 In other words, as far as the people of Salem were concerned, 

witches were undoubtedly murdering children. In this respect, their fear 

was no different from the fear of communism during the war, nor is it 

different from the fear of terrorism today. 

The parallels between people’s susceptibility to fear in Miller’s play 

and in modern America are undeniable. One author wrote, “The folk who 

do the final damage are not the lunatic fringe but the gullible pillars of 

society.”
227

 Reading this sentence out of context, it can easily apply to 

either the concern for witchcraft in The Crucible or the concern for 

terrorism in America today. In both cases, the public has lent its 

overwhelming support toward the needless sacrifice of their own rights in 

order to fight an abstract cause. 

 

CONCLUSION 

 

After traveling back in time with Arthur Miller in The Crucible, there 

is no doubt that the playwright’s concerns with the injustices that result 

from American fear are well founded. An analysis of the rights denied to 

suspected terrorists by the United States following the 9/11 attacks 

indicates that Miller not only successfully commented on the Communist 
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witch hunt of his time, but also on the War on Terror witch hunt that 

America faces today. 

By comparing the theocracy in Salem to the framing of the War on 

Terror, I have attempted to demonstrate that the issues in The Crucible are 

mirrored in society over fifty years after it was first performed. Presented 

as a war of good versus evil from the outset, the War on Terror draws on 

both the emotion and spirituality of the American people to gain support. 

In both the play and the War on Terror, people are compelled to choose 

sides based on their faith in the God of the Bible. The public is 

manipulated by the desire to please God and fight on the right side, and 

thus participates in the hysteria against a singled-out group. 

As a result of this fear, suspects are treated without regard for human 

rights. In The Crucible, this meant being summoned to court and 

condemned to death without evidence. For modern terrorist suspects, this 

means being incarcerated, tortured, or killed without being charged of a 

crime or having the opportunity to go to trial. Even American citizens who 

are not suspected terrorists are subject to having their constitutional rights 

violated. All Americans are under the close eyes of the government, which 

grants itself the right to spy on citizens’ private phone calls and digital 

messages. After all, as Reverend Hale said, anyone—even those who do 

not appear suspect—can be up to no good. 

All in all, The Crucible serves as a prime example of how creative 

expression can unite generations. Miller’s play reflects very negative 

aspects of human behavior, and thus acts as a warning to future societies. 

At the same time, the play illustrates true redemption through John 

Proctor, and in that way sets an honorable example for the audience. With 

The Crucible, Miller has immortalized a timeless cautionary tale. 

Ultimately, it is up to society to understand the lesson. 



 

 

 

FALLING THROUGH THE CRACKS: 

THE TREATMENT OF FEMALE DRUG TRAFFICKERS 

By Marissa N. Goldberg* 

Introduction 

 

In 2011, the New York Times published an article about Nancy Lilia 

Núñez, a twenty-two year-old mother of three.
1
 Núñez, wearing jeans and 

makeup, like any ordinary twenty-two year-old, proceeded to explain to 

the reporter, from behind prison walls, that she is currently serving a 

twenty-five year sentence for kidnapping a young girl in connection with 

Mexico’s drug economy.
2
 

A year later, across the globe in India, the Times of India reported the 

rise of female arrests for the second year in a row.
3
 In three districts, the 

number of women arrested increased from 147 to 159 during the first five 

months of the year.
4
 Police disclosed that most of these arrests were 

related to smuggling narcotics, with women working either as participants 

in gang activity or as independent agents.
5
 

Although men have traditionally dominated the drug trafficking 

market, women are slowly but surely becoming more involved in this 

underground economy throughout the world.
6
 Instead of participating 

passively, women are more often taking active roles in drug trafficking.
7
 

Despite this increase, few studies specifically address this issue and its 

intricacies.
8
 Rather, the majority of research seems to focus on women as 
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drug users, and the non-violent offenses that regularly accompany drug 

use.
9
 With little research on the topic, it is not surprising that there is an 

overall lack of provisions in international drug trafficking agreements that 

address gendered motivations for involvement. This gap is disconcerting 

and ultimately leaves women extremely vulnerable, even as they begin to 

account for a greater number of drug trafficking arrests. 

This paper will analyze women as drug dealers and active players in 

the drug market itself. Specifically, this paper will begin by briefly 

presenting the current involvement of women as drug traffickers. Then, 

this paper will examine a number of human rights considerations that are 

particularly pertinent with relation to women’s involvement in drug 

trading. Next, this paper will review the current legal framework, focusing 

on international conventions to demonstrate that the framework is 

inadequate in addressing the needs of female drug traffickers. Finally, this 

paper will suggest several concrete improvements to the legal regime that 

will better protect and address women in the drug trade industry, and will 

also provide increased protection for men facing similar challenges. 

 

I. BACKGROUND 

 

Although the majority of drug traffickers are men, the number of 

women drug traffickers is increasing.
10

 Current estimates place the 

percentage of female drug traffickers between fifteen and twenty percent 

of all detected traffickers.
11

 Note, however, that this number is based on 

“detected” traffickers, meaning that it includes only women who are 

caught and arrested. This is an important consideration in calculating the 
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number of women actually participating in the drug trade industry because 

women are “less likely to be associated with drug trafficking and, 

therefore, could sneak past security.”
12

 This caveat likely results in skewed 

statistics, with women underrepresented, because, presumably, fewer 

women will be “detected” than men. 

 In addition to the overall statistical increase in women trafficking 

drugs, in recent years, individual countries have also been reporting an 

increase in female arrests specifically related to drug trafficking.
13

 For 

example, in the Philippines, statistics show that 927 women were arrested 

in 2011 on drug-related charges, a six percent increase from the 872 

arrests in 2010.
14

 Further, of the 927 women arrested, seventy-six percent 

were classified as “pushers” or dealers.
15

 

Women are also becoming more actively involved in Mexico’s 

infamous drug wars.
16

 The rise of women in the drug cartels has been 

gradual: “Women were initially recruited into the business to extract juice 

from poppy, a delicate process requiring gentle handling. ‘After that, they 

started transporting drugs, laundering money and engaging in so-called 

narco-diplomacy . . . . Later, they started getting involved in 

operations.’”
17

 Regardless of how they came to be involved, statistics 

reveal that in the United States, 2,143 Mexican women have been arrested 

in the last ten years for drug trafficking charges.
18

 In Mexico, a total of 

forty-six female cartel leaders have been arrested.
19

 

Without a doubt, the number of female drug traffickers is steadily 

increasing throughout the world. International bodies, therefore, need to 

turn their attention to this increase, in order to protect and assist the 

women who often become involved in this black market economy 

involuntarily. 
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II. PARTICULARS OF WOMEN’S INVOLVEMENT IN 

DRUG TRAFFICKING 

 

As demonstrated, women have recently become more involved in the 

drug trafficking market. In order to effectively and thoroughly reform the 

legal framework used to address this industry, one must first appreciate the 

circumstances surrounding the industry. The motivating factors causing 

women to become active in this market are quite complex. Although 

women become involved in the drug market for a variety of reasons, this 

section will examine two of the major motivations: economic desperation 

and threats of violence from drug trafficking organizations. This section 

will also briefly discuss men that are affected by similar circumstances. 

Ultimately, however, this paper argues that women experience these 

motivating pressures more strongly, which is why the international system 

should provide support designed to address the needs of female traffickers. 

 

A. Economic Desperation 

 

The majority of women become engaged in drug trade because of 

economic pressures.
20

 In the United Kingdom, where nearly sixty percent 

of the female prison population is incarcerated for drug-related crimes, 

including drug trafficking, these women tend to be “single mothers [with] 

a number of dependent family members to support.”
21

 This concern is 

emphasized by academics who recognize that women become involved in 

the drug trafficking market as a “survival strategy during [times] when 

there are more opportunities for illegal employment than for legal work.”
22

 

Some scholars have argued that the trend of more women joining the 

drug trade signals an “emancipation” of women.
23

 The basic contention is 

that women are starting to gain equality in their ability to choose any 

occupation they wish.
24

 However, when a woman is forced into the trade 

because of economic necessity, she is not choosing the occupation. Rather, 

she is being overwhelmingly manipulated by her external circumstances, 

and is therefore not emancipated in any sense of the term. 
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Further, compared with other types of “last resort” income sources, 

such as prostitution, drug trafficking provides an arguably safer option.
25

 

Prostitution carries a variety of physical risks: the risk of being battered, 

the risk of contracting a sexually transmitted disease, and the risk of 

unwanted pregnancy, to name just a few.
26

 In contrast, income from drug 

sales may “buffer” women from health concerns associated with 

prostitution, making drug trafficking the more desirable and safer option 

of the two.
27

 This provides further support for the contention that women 

are not “choosing” this occupation in the sense that they are freely 

deciding to make their living through drug trafficking. Rather, drug 

trafficking is the better option for women who have no options left for 

lawfully supporting their families. 

If women are joining the drug trade industry out of economic 

necessity, the question arises as to whether the legal system should reflect 

this complexity in the way it regulates and punishes drug traffickers. Put 

differently, women can be characterized as victims of circumstance. When 

women are unable to support their families, they turn to dealing drugs as a 

last resort source of income. Ideally, the legal framework, both 

domestically and internationally, should attempt to first prevent drug 

trafficking before outright criminalizing it. To do this, the system needs to 

account for the economic pressures that face many drug traffickers. 

 

B. Threats of Violence From Drug Trafficking Organizations 

 

The second reason women enter the drug trafficking market is due to 

threats of violence from drug trafficking organizations (DTOs). DTOs 

need women in order to continue the enterprise.
28

 The DTOs are therefore 

more likely to use threats of violence to manipulate women into joining 

their ranks or to keep them involved. 

Specifically, Andrea Mares of the Council on Hemispheric Affairs 

explains that “[g]overnment efforts to impede drug smuggling have only 

increased the level of women’s participation in the business because 

women [are] less likely to be associated with drug trafficking, and, 

therefore, [can] sneak past security.”
29

 DTOs are able to either lure women 

into the business with promises of a lucrative income or force women into 
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it with threats of violence.
30

 Women then end up staying and continuing to 

participate in the organizations as a result of manipulation.
31

 Concerned 

that they might be imprisoned or punished by the DTO, women stay and 

complete their assignments dutifully.
32

 

The experience of Goldie Coats illustrates this point.
33

 Coats was 

arrested by authorities at Heathrow Airport in London as she returned 

from a trip to Jamaica.
34

 Her suitcase contained a large amount of pure 

cocaine, worth an estimated £64,000 on the street (equivalent to about 

$100,000 U.S. dollars).
35

 Coats was convicted and sentenced to prison for 

ten years.
36

  Coats, however, maintained her innocence and appealed on 

the grounds that she suffered from battered woman’s syndrome, arguing 

that she was “persuaded by violent men to bring drugs into the country” 

because of “fear of the consequences of not participating.”
37

 

It is important to note that many of these motivating factors for 

involvement in the drug trade industry ring true for both men and women. 

For example, with regard to economic hardship as a motivator, in general, 

“poverty makes people vulnerable to involvement in illegal activity.”
38

 

Similarly, men likely experience coercion from DTOs to participate in 

their enterprises, or, at the very least, they experience coercion to stay 

involved.
39

 However, women arguably feel these pressures more strongly 

than men, which is why it is important to address these concerns with 

regards to females in particular. 
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Addressing the economic motivations first, studies demonstrate that 

“drug dealing is far less of an all-encompassing economic pursuit than 

many have speculated,” and that “very few dealers spend all of their 

working time selling drugs.”
40

 Although men might appreciate this 

flexibility, for women, flexibility is often necessary in light of the fact that 

women are often the primary caregivers for their children.
41

 This need is 

intensified by the institution of criminal provisions that require parents to 

“bestow the ‘necessaries of life’ on their children.”
42

 Women are then 

faced with a choice: take care of their children and risk being arrested for 

drug-related charges, or let their children suffer and risk being arrested for 

failing to properly provide for their children.
43

 Similarly, with regards to 

the needs of DTOs, DTOs are targeting women in particular not just 

because they are less likely to be flagged by drug enforcement agencies as 

traffickers, but also because women tend to be more vulnerable to threats 

and coercion.
44

 Women are therefore doubly attractive to DTOs, as 

compared to men. 

Although the policy changes suggested herein are tailored toward the 

plight of women in particular, the modifications will certainly assist the 

men who face similar challenges. Although this paper argues women are 

more affected by their economic circumstances and their vulnerability to 

DTOs and, as a result, are less culpable in their involvement in drug 

trafficking, the recommended framework will provide a great deal of 
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additional coverage and support for men who find themselves in similar 

positions. 

 

III. THE CURRENT LEGAL FRAMEWORK 

 

International governing bodies need to take further action to address 

the inherent gender concerns in the drug trafficking market. There are 

currently three major international drug control treaties: the Single 

Convention on Narcotic Drugs of 1961; the Convention on Psychotropic 

Substances of 1971; and the United Nations Convention against Illicit 

Traffic in Narcotic Drugs and Psychotropic Substances of 1988.
45

 This 

paper will discuss each of these treaties individually and demonstrate that 

all three fall short of addressing the realities of a female drug trafficker’s 

experience. 

 

A. The Single Convention on Narcotic Drugs of 1961 

 

The Single Convention on Narcotic Drugs of 1961 (Single 

Convention) was signed on March 30, 1961, after several months of 

debate regarding how to best “lay a new solid foundation for drug 

control,” and was amended by a protocol in the 1970s.
46

 The Single 

Convention took the place of several existing multilateral treaties and 

reduced the number of international bodies that would interact with 

narcotic drug control efforts.
47

 The treaty had two overarching goals: 

“First, it [sought] to limit the possession, use, trade in, distribution, import, 

export, manufacture and production of drugs exclusively to medical and 

scientific purposes. Second, it combat[ted] drug trafficking through 

international cooperation to deter and discourage drug traffickers.”
48

 The 

second of these goals—to combat drug trafficking—is primarily dealt with 
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in Article 35 of the treaty.
49

 Article 35, “Action Against the Illicit Traffic,” 

includes a number of provisions designed to encourage the international 

community to work in concert to prevent illicit drug trafficking.
50

 For 

instance, section (c) states that signatories shall “[c]o-operate closely with 

each other and with the competent international organizations of which 

they are members with a view to maintaining a co-ordinated campaign 

against the illicit traffic,” and section (e) requires signatories to transmit 

legal documents associated with prosecution of illicit trafficking in an 

“expeditious manner.”
51

 Although these provisions certainly encourage 

and assist with the deterrence of drug trafficking, they do not address any 

underlying human rights considerations associated with women’s role in 

the market. 

Of all the sections of the Single Convention, Article 36, “Penal 

Provisions,” is the most considerate to individual circumstances that may 

affect a person’s involvement in drug distribution or use.
52

 After laying 

out the obligation that each party to the treaty adopt criminal measures for 

offenses in violation of the treaty, section (b) of Article 36 specifies that 

“[n]otwithstanding the preceding subparagraph, when abusers of drugs 

have committed such offences, the Parties may provide, either as an 

alternative to conviction or punishment or in addition to conviction or 

punishment, that such abusers undergo measures of treatment, education, 

after-care, rehabilitation and social reintegration.”
53

 The rationale behind 

the inclusion of this provision is found in the Preamble of the treaty, where 

the signatory parties recognize “that addiction to narcotic drugs constitutes 

a serious evil for the individual and is fraught with social and economic 

danger to mankind” and states that they were “conscious of their duty to 

prevent and combat this evil.”
54

 

Unfortunately, this exception represents only a “minimal reorientation 

of the regime towards considerations for problematic drug users.”
55

 It does 

not provide mandatory consideration of drug use as a mitigating factor, 

nor does it go beyond drug use as a consideration.
56

 This does not take 

into account other factors that may be as socially and economically 

dangerous to mankind, or may constitute as great an “evil” that the 
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international community must address. In the same vein, the provisions of 

the Single Convention do not make any distinction between the needs of 

men and women as players in the drug industry. 

 

B. The Convention on Psychotropic Substances 

 

In 1971 the Convention on Psychotropic Substances supplemented the 

Single Convention.
57

 The supplement “establish[ed] an international 

control system for psychotropic substances” and “responded to the 

diversification and expansion of the spectrum of drugs of abuse and 

introduced controls over a number of synthetic drugs according to their 

abuse potential on the one hand and their therapeutic value on the other.”
58

 

The major difference between the Single Convention and the 

Convention on Psychotropic Substances is the types of drugs being 

regulated.  Whereas the Single Convention focused entirely on narcotic 

drugs (hence the name “Single Convention on Narcotic Drugs”),
59

 the 

Convention on Psychotropic Substances controls psychotropic 

substances.
60

 Psychotropic drugs are drugs that “have effects on 

psychological function and include the antidepressants, hallucinogens, and 

tranquilizers.”
61

 Comparatively, a narcotic drug is a painkiller and sleep-

inducing drug that works on the central nervous system to relieve pain.
62

 

Thus, the Convention on Psychotropic Substances applies the international 

regulatory scheme to a much broader range of drugs. 

Despite this positive shift to a more comprehensive system, the 

Convention on Psychotropic Substances does little to address trafficking 

of drugs generally, nor specifically as applied to the needs of women. The 

Convention on Psychotropic Substances discusses illicit traffic in 

psychotropic substances only a handful of times.
63

 The convention 

requires signatories to report “significant developments in the abuse of and 

the illicit traffic in psychotropic substances within their territories,” and to 
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report on the “methods employed by illicit traffickers.”
64

 In Article 21, 

“Action Against the Illicit Traffic,” the Convention on Psychotropic 

Substances nearly mimics Article 35 of the Single Convention, with only 

some minor adjustments.
65

 Further, like the Single Convention, the 

Convention on Psychotropic Substances gives states the option to provide 

treatment, education, after-care, rehabilitation, and social reintegration 

instead of, or as a supplement to, criminal sanctions for drug addicts.
66

 

Thus, although the Convention on Psychotropic Substances moves the 

international legal framework addressing drugs forward by expanding the 

number of drugs that it encompasses, it fails to make any headway in the 

area of trafficking. Specifically, like the Single Convention, the 

Convention on Psychotropic Substances does not acknowledge factors 

other than drug abuse that might affect a person’s involvement in drug 

trafficking, nor does it acknowledge that the circumstances surrounding 

women’s involvement are particularly important. 

 

C. The United Nations Convention Against Illicit Traffic in 

Narcotic Drugs and Psychotropic Substances of 1988 

 

In 1988, the United Nations Convention against Illicit Traffic in 

Narcotic Drugs and Psychotropic Substances (Convention against Illicit 

Traffic) became the first convention to specifically address drug 

trafficking as a unique and complex problem.
67

 The Convention against 

Illicit Traffic “provides comprehensive measures against drug trafficking, 

including provisions against money laundering and the diversion of 

precursor chemicals” and “provides for international cooperation” 

between signatory states.
68

 

In particular, the Convention against Illicit Traffic expands upon prior 

treaties by attempting to address the modes of trafficking. For instance, 

Article 17 addresses “Illicit Traffic by Sea,” and states that, “parties shall 

co-operate to the fullest extent possible to suppress illicit traffic by sea, in 

conformity with the international law of the sea.”
69

 Similarly, Article 19 
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covers “The Use of the Mails” and encourages parties to coordinate efforts 

to repress the use of mail systems for drug trafficking.
70

 

In addition to improving regulation over the movement of illicit drugs, 

the Convention against Illicit Traffic also aims to “deprive persons 

engaged in illicit traffic of the proceeds of their criminal activities” to 

“eliminate their main incentive for so doing.”
71

 Together with the 

provisions addressing the modes of trafficking, the Convention against 

Illicit Traffic cuts off trafficking from two crucial angles, reducing profits 

and eliminating incentives. 

Although the Convention against Illicit Traffic may be more 

successful at dealing with the overarching problem of trafficking, the 

convention does not include any enhancements with regards to the 

traffickers themselves. Specifically, the convention contains the same 

baseline provision as the prior two treaties which allows authorities to 

offer treatment, education, and rehabilitation for those arrested on drug-

related charges, but does little more to address the plight of these 

individuals.
72

 

The Convention against Illicit Traffic does incorporate one major 

change with regard to this provision. The Convention against Illicit 

Traffic, as compared with the original provision in the Single Convention, 

is written in broader terms.
73

 Rather than specifying that “abusers” be 

offered treatment, education, and the like instead of, or as a supplement to, 

drug charges,
74

 the Convention against Illicit Traffic states that, “the 

Parties may provide, as alternatives to conviction or punishment, measures 

such as education, rehabilitation, or social reintegration, as well as, when 

the offender is a drug abuser, treatment and aftercare.”
75

 The difference is 

subtle, but important. Instead of providing alternatives to conviction and 

punishment for just those who abuse drugs, the Convention against Illicit 

Traffic enlarges the population of people who can be offered these 

options.
76

 This is a welcome expansion in addressing the plight of drug 

traffickers, but still does not succeed in fully accounting for the unique 

circumstances of female traffickers. 

Two interesting additions to the Convention against Illicit Traffic are 

provisions briefly addressing human rights, and a provision allowing 
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courts the authority to consider facts and circumstances that make crimes 

of traffickers more serious. In addressing human rights concerns, the 

convention states that, “measures adopted shall respect fundamental 

human rights and shall take due account of traditional licit uses,” and that 

“the parties shall adopt appropriate measures aimed at eliminating or 

reducing illicit demand for narcotic drugs and psychotropic substances, 

with a view to reducing human suffering.”
77

 Both of these provisions seem 

to be limited to persons that use drugs. The first is modified by the context 

of “traditional licit uses,” likely meaning that the convention is not meant 

to infringe upon a person’s ability to access drugs they are legally entitled 

to have.
78

 The second provision follows a phrase intended to reduce 

demand, which suggests that the human suffering the Convention against 

Illicit Traffic is concerned with regards the drug user, rather than the drug 

trafficker.
79

 

The other notable provision that the Convention against Illicit Traffic 

includes states that “parties shall ensure that their courts and other 

competent authorities having jurisdiction can take into account factual 

circumstances which make the commission of the offences . . . particularly 

serious.”
80

 When someone is having his or her drug trafficking case 

adjudicated, this provision suggests eight factors that should encourage 

more harsh treatment.
81

 The first several of these items include: 

(a) The involvement in the offence of an organized criminal group 

to which the offender belongs; 

(b) The involvement of the offender in other international 

organized criminal activities; 

(c) The involvement of the offender in other illegal activities 

facilitated by commission of the offence; 

(d) The use of violence or arms by the offender; 

(e) The fact that the offender holds a public office and that the 

offence is connected with the office in question; [and] 

(f) The victimization or use of minors.
82

 

Although these factors are certainly important considerations for why 

a drug trafficker should be treated more harshly, there is no mirroring 

provision that offers considerations for why a drug trafficker should be 

treated more leniently. Overall, the Convention against Illicit Traffic, like 
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the Single Convention and the Convention on Psychotropic Substances, 

falls short of providing any real support for women involved in drug trade. 

 

IV. SUGGESTED IMPROVEMENTS 

 

There are two conflicting views on the goals of the international 

framework for dealing with the drug trafficking industry. The first is 

codified by the treaties discussed above.  According to this specific 

approach, the “ultimate goal of the international drug control system with 

respect to both narcotic drugs and psychotropic substances is to limit the 

production, manufacture, export, import, distribution of, trade in, use and 

possession of the controlled drugs to exclusively medical and scientific 

purposes.”
83

 This approach focuses on a variety of practical regulations 

the international community hopes to implement, in order to control the 

drug market, and is often termed the “war on drugs.”
84

 As demonstrated, 

this approach fails at addressing the needs of women who are involved in 

the drug trafficking market. By focusing on stopping the movement and 

use of drugs, the women (and men) who are actors within this market are 

merely punished, without any consideration of the circumstances that led 

them to become involved. 

Comparatively, the second approach to addressing the international 

drug industry is much broader and idealistic. Rather than focusing on 

specific concerns of drug trafficking, this broad approach emphasizes the 

“preservation of the health and welfare of mankind.”
85

 Arguably, the first, 

more specific approach is actually included within this second approach. 

However, this second, broader approach, is much more likely to have a 

positive effect on the human rights of women who are involved in drug 

trafficking. A primary goal of the international framework under this 

perspective will include addressing the needs of these women, rather than 

simply trying to stop drugs from negatively effecting society. 

There are a number of improvements that must be implemented into 

the regime in order to better protect the human rights of women, using the 

goal of preserving the health and welfare of mankind as the driving force 

behind the laws governing drug trafficking. “While the drug control 

conventions contain very limited provisions relating to human rights—

despite a stated concern for the health and well-being of mankind—this 

does not mean that the system is free from oversight to ensure the 
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protection of human rights.”
86

 Instead of taking a drug-centered approach 

in drafting laws, the international legal framework should focus on a 

“‘human rights framework’ in drug control.”
87

  The question becomes, 

however, what types of reform need to be implemented to 

comprehensively address these human rights obligations. Although there 

are certainly a wide range of options that would fit the need, this paper 

will focus on four possibilities that reflect the concerns previously 

outlined. Specifically, the legal framework should: (a) allow the 

appropriate prosecuting authorities to consider a wide range of mitigating 

factors when adjudicating drug traffickers; (b) accept “battered woman 

syndrome” as a viable defense in drug trafficking cases; (c) provide 

traffickers support to facilitate their exit from the drug market; and (d) 

generally recognize a broader human rights theme that extends to drug 

traffickers. 

 

A. Mitigating Factors 

 

As demonstrated, under the three international treaties, drug abuse is 

currently the only named mitigating factor that authorities can consider 

with relation to drug trafficking charges.
88

 This limitation fails to account 

for additional circumstances that may affect why a person has turned to 

drug trafficking. In particular, the current framework does not 

acknowledge the economic plight female traffickers often face, nor does it 

acknowledge the role that DTOs play in recruiting these women to their 

cause.
89

 Notably, the Convention against Illicit Drugs offers a list of 

factors that increase the severity of trafficking crimes, and therefore 

increase the severity of the punishment, but does not provide a list of 

mitigating factors to decrease the severity of the crime or the punishment 

received if convicted of the charge(s).
90

 The following questions are 

examples of the type of mitigating factors that will fill this void and that 

should be considered when prosecuting a drug trafficker. Although this list 

is by no means exhaustive, it provides a reasonable starting point that 

individual states can build off of: 

(a) Does the trafficker have children and, if so, is the trafficker a 

single parent? 

(b) What is the trafficker’s annual household income? 
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(c) Is there evidence that the trafficker has attempted to acquire 

lawful employment? 

(d) Is the trafficker involved with a DTO and, if so, how did the 

trafficker come to be involved? 

(e) Is there evidence that the trafficker has attempted to leave the 

DTO, or, if the trafficker works individually, is there evidence 

that the trafficker attempted to leave the trafficking industry in 

general? 

(f) Does the trafficker have prior convictions for crimes relating to 

drugs or drug trafficking? 

(g) Did the trafficker use violence or weapons in committing his or 

her crimes? 

(h) Is there evidence that the trafficker suffers from battered 

woman syndrome?
91

 

Although acceptance of these mitigating factors will result in judicial 

officers exercising wide discretion in sentencing drug traffickers, the 

benefits that will result far outweigh the risks that accompany the exercise 

of discretion. A system that accounts for these types of mitigating factors 

will more accurately consider a trafficker’s motivation for being involved, 

and will encourage people to leave the drug trafficking industry by 

rewarding their efforts. Consideration of these factors will also help 

prosecutors distinguish between those who are fully and voluntarily 

entrenched in the drug market from those who have ended up there as 

victims of circumstance. These are all essential benefits that will better 

account for and address women’s human rights. Additionally, although 

these factors will result in the protection of women, they are phrased in 

gender neutral terms in order to assist men who face similar issues. 

 

B. Battered Women Syndrome Defense 

 

As briefly mentioned in section III, there is at least one case where a 

woman  has attempted to use “battered woman syndrome” as a defense to 

her drug trafficking charges.
92

 For the purposes of this paper, a “battered 

woman” is defined as “a woman who is repeatedly subjected to any 

                                                 
91
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forceful physical or psychological behavior by a man in order to coerce 

her to do something he wants her to do without any concern for her 

right.”
93

 Battered woman syndrome provides a battered woman with a 

defense against criminal charges that result from her experience as a 

battered woman.
94

 

Since the definition of a battered woman emphasizes a man coercing a 

woman to do something by using physical and psychological force, 

applying battered woman syndrome to drug trafficking cases is arguably a 

logical extension of the defense, which ordinarily provides protection in 

cases where a woman murders or assaults her batterer.
95

 Goldie Coats, for 

instance, fits extremely well into this description.
96

 Coats claims that she 

was coerced to smuggle drugs because threats were made against her 

children.
97

 Allowing Coats to use a battered woman syndrome defense 

would account for the fact that she did not commit the crime willingly. 

Comparatively, convicting Coats for trafficking drugs under coercive 

circumstances allows the truly guilty individual, the person who 

masterminded the operation and forced Coats to act as a pawn, to walk 

free.  Although Coats was ultimately convicted of her offense, the court 

did not reject her battered woman syndrome claim.
98

  Rather, the court’s 

concerns were with her credibility as a witness.
99

 

Battered woman syndrome has been considered by a few United 

States courts as a mitigating factor in drug trafficking cases.
100

 In U.S. v. 

Ramos-Oseguera, Maria Reyes-Sandoval raised a duress defense to 

charges related to her husband’s heroin distribution operation.
101

 Reyes-

Sandoval claimed that her husband “physically and psychologically 

abused her and forced her to participate.”
102

 The Ninth Circuit ultimately 

remanded the case to determine if battered woman syndrome affected 
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whether Reyes-Sandoval was under duress or had a diminished capacity at 

the time she committed her crimes.
103

 

Although the Ninth Circuit was willing to consider battered woman 

syndrome as a defense to drug trafficking, the Fifth Circuit was unwilling 

to allow the defense.
104

 In that case, U.S. v. Willis, Kathy Evelyn Willis 

was convicted for “carrying a firearm during, and in relation to, the 

commission of a drug trafficking crime.”
105

 Willis argued that she 

participated in the crime out of fear of her co-defendant, who regularly 

beat her prior to the commission of the crime.
106

 The court determined that 

because the defense of duress requires that “the coercive force of the threat 

be sufficient such that a person of ordinary firmness would succumb,” 

evidence of battered woman syndrome would impermissibly transform the 

objective standard into a subjective standard.
107

 The Fifth Circuit 

concluded that although battered woman syndrome evidence “provoke[d 

their] sympathy,” it was irrelevant in the case.
108

 This result is 

unacceptable. 

In order to better address the coercion experienced by women like 

Goldie Coats, the legal framework needs to incorporate battered woman 

syndrome as a viable defense to drug trafficking. The Ninth Circuit’s 

acceptance of the defense should be replicated by courts elsewhere, in 

order to reflect the reality of the situation. Further, such a defense, if 

expanded to a “battered person syndrome,” would likely assist many men 

who are coerced into joining or continuing to be involved in the drug 

market. Ultimately, this type of defense will, like many of the mitigating 

factors discussed above, allow authorities to differentiate between those 

who actually have control over the drug trafficking system, and those who 

are pressured into participating through threats of violence or 

psychological manipulation. 

 

C. Provide Support for Traffickers Attempting to Exit the 

Drug Market 

 

Under the current system, the Convention against Illicit Traffic 

provides the most thorough support for drug traffickers who are charged 

with crimes.
109

 As previously discussed, this convention allows parties to 
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provide education, rehabilitation, and social reintegration, to those charged 

with a drug crime and to provide treatment and aftercare to those who also 

have drug abuse problems.
110

 Although these are certainly crucial to 

facilitate a drug trafficker’s exit from the drug market, there is potentially 

more that can, and should, be done to encourage their exit. 

Specifically, support for traffickers should seek to address the 

mitigating factors that are indicative of deeper issues, especially for 

women. For example, several of the mitigating factors seek to address the 

trafficker’s financial situation.
111

 Exit support should reflect the financial 

challenges facing traffickers by offering opportunities to learn a job skill, 

by providing job placement services, and perhaps by providing financial 

counseling. Although the drafters of the Convention against Illicit Traffic 

may have intended these types of services to be included in their provision 

for “education, rehabilitation, and social reintegration,”
112

 explicitly listing 

suggestions for what those provisions include will emphasize the 

importance of these services and provide a more concrete starting point for 

implementing these programs. 

In addition to including clear lists on the types of services that should 

be offered to drug traffickers, the provision in the Convention against 

Illicit Traffic should be further revised to provide these resources for 

traffickers who have not yet been detected and arrested.
113

 As it currently 

stands, the provision allows authorities to offer services either in addition 

to or instead of conviction for their crimes.
114

 This assumes that the 

trafficker has been detected, despite the reality that many traffickers are 

never detected.
115

 By expanding the language in the provision to include 

all traffickers, more drug traffickers can be reached and positively affected 

by the international system. 

Providing support for drug traffickers attempting to leave the 

occupation accomplishes two important goals. First, exit support will 

encourage people to stop trafficking altogether. This should be a key goal 

of the international framework addressing drug trafficking. Second, and 

equally as important, exit support will ensure that fewer people reenter the 

drug market. Both of these goals are vital to the success of any system 

designed to combat drug trafficking. 
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D. Institution of a Broader Human Rights Corpus 

 

The final suggested reform to the international drug trafficking 

framework focuses on a generally increased emphasis on human rights. 

The Convention against Illicit Traffic has begun to shift towards this 

reform with its inclusion of provisions that mention human rights.
116

 The 

concern with the approach taken by this convention, however, is that the 

provisions are far too narrow in scope.
117

 Rather than recognizing that 

human rights concerns undercut the entire regime, the Convention against 

Illicit Traffic limits the human rights discussion to drug use and drug 

users.
118

 This is more reflective of the view that the drug control system 

should be dealt with through practical, hands-on regulations.
119

 It ignores 

the perspective that argues that the drug control system needs to be 

approached as an attempt to preserve the “health and welfare of 

mankind.”
120

 

By including, perhaps in the preamble or opening paragraphs of the 

conventions, a detailed provision devoted to human rights considerations, 

human rights will be recognized as a broader theme that should undercut 

every attempt to address the current problems of drug trafficking. 

Although this will not, in and of itself, solve the problems that women and 

men face as part of their experiences trafficking drugs, it will hopefully 

open lines of communication on the issue and allow future improvements 

to be made. It will also serve as a constant and necessary reminder that 

international law should be concerned with drug trafficking both because 

of the practical concerns and because drug trafficking has broad human 

rights implications.
121

 

 

CONCLUSION 

 

As demonstrated, women present a unique case when studying the 

plight of drug traffickers. Although the circumstances surrounding men 

and women are similar when it comes to involvement in the drug market, 

women undoubtedly experience stronger pressures, both economically and 

from DTOs seeking to successfully continue their endeavors. Because 

women are uniquely affected by these pressures, the international legal 

framework that addresses drug trafficking needs to be specially tailored to 
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account for women’s needs. Currently, the three major international 

treaties, the Single Convention on Narcotic Drugs, the Convention on 

Psychotropic Substances, and the United Nations Convention against 

Illicit Traffic in Narcotic Drugs and Psychotropic Substances, all fall short 

of addressing the needs of female traffickers. 

To reform the system, this paper has recommended four changes to 

the current regime. First, the authorities prosecuting drug trafficking 

should be encouraged, if not required, to take into account mitigating 

factors that may excuse or lessen the severity of the crime or the 

punishment associated with the crime. Second, legal systems should allow 

a “battered woman syndrome” defense to emphasize the innocence of 

women who participate in drug traffic because of violence or abuse. Third, 

the framework needs to encourage or require states to provide services and 

support for those wishing to exit the drug market, either at the time of their 

arrest or preferably at any time. Finally, the general body of material 

addressing drug trafficking needs to incorporate human rights as a primary 

goal of ending trafficking. 

These recommended additions to the legal framework tackling drug 

trafficking represent merely a starting point to better address the needs of 

female drug traffickers. The implementation of these changes will improve 

the circumstances of both female and male drug traffickers, and will 

ultimately help to realize multiple goals of the drug trafficking control 

system. 
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The authors dedicate this article and the companion documentary film to 

the people of the Balkans for inviting us into your hearts and sharing your 

experiences with us and to all who have worked at the ICTY to further 

justice in the world of international law. 

 

The authors further dedicate this project to their professor and thesis 

advisor, Professor Jennifer Trahan, for her guidance and inspiration 

throughout our academic careers. 

 

Introduction 

 

Over the summer of 2013, we participated in a global field intensive 

with New York University international law and human rights Professors 

Jennifer Trahan and Belinda Cooper that focused on the war crimes 

prosecutions in the former Yugoslavia: “The Pitfalls and Promise of 

International Justice.” For this field intensive, we traveled to The Hague, 

Sarajevo and Belgrade and met with human rights activists, prosecutors, 

defense attorneys, victims groups, academics, and journalists. In our 

travels we discovered four completely different historical memories of the 
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events that transpired during the wars in the Balkans: Istorija (Serbian), 

Historija (Bosnian), Povijest (Croatian), and Histori (Albanian). 

Without a shared historical narrative in the Balkans, there is no sense 

of justice. Without justice, there will be no real reconciliation—the future 

will be uncertain and further conflicts possible. There are many questions 

regarding the Tribunal and its impact upon the future of international 

justice and the people of the Balkans. It was this inspiration that led us to 

return to the ICTY and the region to find out what the legacy of this 

institution will be for future generations. 

Surveys conducted by the Organization for Security and Cooperation 

in Europe (OSCE) indicate that the ICTY’s outreach program has 

essentially failed in its mission to promote reconciliation, peace, and the 

furtherance of justice.
1
 Proponents of the international legal system, 

international lawyers, and scholars believe the opposite. The ICTY is 

viewed as an historic precedent that has revived the world of international 

law by holding perpetrators of humanity’s worst crimes accountable. 

However, this sentiment has not travelled to the Balkans region, leaving 

an aftermath of victimization, scattered blame, and a variety of histories. 

Truth in the Balkans has become subject to political and national alliances 

resulting in differing accounts and memories of past events. 

The Tribunal in The Hague was organized early on during the 

regional conflict that grew into four wars, which burned throughout the 

entire 1990s, making the Balkans the scene of the worst bloodshed in 

Europe since two world wars. These wars in the former Yugoslavia left 

behind over 100,000 victims, the displacement of over five million people, 

and the tragic memory of unspeakable horrors and war crimes.
2
 

Horrendous methods of killing, maiming, and raping the enemy, who were 

neighbors for generations before the conflicts, are all being examined 

under the light of the Tribunal in The Hague. The ICTY has now 

sentenced 73 individuals for a total of 1,081 years and six life sentences.
3
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After hearing over 4,650 witness testimonies and filling in over 2.5 

millions of pages of transcripts, the Tribunal proudly displays that there 

are zero fugitives and only fourteen more individuals are involved in 

ongoing proceedings.
4 

May 25, 2014 marked 21 long years since the creation of the ICTY by 

the United Nations (UN). After failing to meet the mandate to complete 

the trials by 2012, the Tribunal is in the final phase of the completion 

strategy and is winding down. There currently remain four indictees on 

trial and four cases on appeal at the Tribunal before it can officially close 

its doors.
5
  Important questions need to be explored regarding the ICTY:  

Was it able to bring reconciliation and restore peace in the region? Was 

justice served after the two decades of the Tribunal’s functioning? Finally, 

what will be the legacy of the ICTY? 

The Tribunal at The Hague began with a shaky start, small staff, and 

limited funding; but today, it is functioning as a mid-sized organization 

that currently employs 760 people, costing the United Nations and its 

financiers nearly 2.5 billion dollars (almost $200,000 million for this 

year).
6
 The Hague Tribunal will close in 2017, making this project well-

timed and unprecedented in its scope. As David Tolbert, President of the 

International Center for Transitional Justice, so eloquently stated: 

“Genuine societal dialogue needs to occur in order to set clear goals for 

truth seeking, avoiding false expectations or the illusion of a ‘magic wand’ 

that produces automatic reconciliation.”
7 

For this research we have conducted and recorded over 75 live 

interviews. We interviewed judges, victims, lawyers, academic experts, 

journalists, historians, and non-government organizations connected with 

the Tribunal. In the Balkans region, we interviewed journalists, legal 

experts, scholars, human rights advocates, victim groups, and those who 

experienced the conflicts firsthand. We conducted our interviews in (1) 

New York City, (2) Washington D.C., (3) London, United Kingdom, (4) 

The Hague, Netherlands, (5) Belgrade, Serbia, (6) Sarajevo, Bosnia 

Herzegovina, (7) Kozarac, Republika Srpska, (8) Zagreb, Croatia, and (9) 
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Pristina, Kosovo. The article will record the living legacy of the ICTY at 

The Hague as well as the human legacy in the region. 

 

I. THEMES OF THE ARTICLE 

 

There will be three main overarching themes with regard to the ICTY 

explored throughout this article: international jurisprudence; the human 

context of international law as it affects peace, reconciliation, truth, and 

justice; and the living legacy. 

A. History, Human Rights and Justice: The Lens of the Future 

Through the Prism of the Past 

The ICTY was created by a United Nations Security Council 

resolution in 1993, during the ongoing war in the region. It was the first 

international tribunal to be created since the post-World War II tribunals 

in Nuremberg and Tokyo. Over 100 individuals have been tried by the 

ICTY and the final four trials are currently taking place. The ICTY 

predicts that its work will be completed in 2017. It is our view that this is 

the perfect time to assess the legacy, both from jurisprudential and human 

rights perspectives, as the ICTY winds down and nationalist sentiments 

have died down in the region. While many documentaries and research 

studies have been created regarding the war, the ICTY, and related topics, 

research regarding the overall legacy from these two perspectives does not 

yet exist. The depth and breadth of our research not only has not yet been 

done, but at its conclusion, it will contribute in a meaningful, lasting way 

to the understanding of international justice and human rights. 

B. The Human Context in International Jurisprudence 

Through a dialectical method that shares the most diverse sampling of 

views and opinions, we interviewed people from all sides of the Balkans 

conflict in the hope of realizing the true effect that the ICTY has had on 

the ground; not just in international law, but of the real human legacy, 

which will provide insight toward the future of the region along with 

international justice. This was accomplished by interviewing persons from 

each different region including Serbia, Croatia, Bosnia Herzegovina, 

Republika Srpska, and Kosovo, along with the legal experts at The Hague. 

The persons we selected for interview all have a different story to share on 

their thoughts and feelings regarding the ICTY and its mandate to instill 

peace, seek truth, foster reconciliation, and pursue justice. 
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C. The Legacy and Future 

Various histories about the conflict have surfaced throughout the 

region, leaving no two similar stories about the wars in the Balkans. One 

of the obvious signs of such a deep disagreement about almost everything 

is an ongoing, low-intensity, war of statistics.  The numbers of killed, 

raped, maimed, and misplaced varies hugely depending on the national 

side.
8
 Outreach efforts by the ICTY have failed to unify these 

contradictory memories. Truth, history, and memory are all important 

components toward the real legacy of this Tribunal. These three topics will 

be explored from the perspective of those living in the region. 

This article explores the above topics, outlining the findings of our 

research by first giving a brief overview of the history of international law 

and the ICTY in Section II. Second it will summarize the findings of over 

75 interviews regarding how peace, reconciliation, justice, and truth are 

perceived in the Balkans in Section III(A-D). Finally this article will 

conclude with the overall legacy and what the future holds for 

international justice and the region in Section III(E-F). 

 

II. HISTORY OF INTERNATIONAL LAW POST WORLD 

WAR II AND THE ICTY 

 

This section will consider the backdrop of war crimes, crimes against 

humanity, and crimes against the peace, which led up to a fully 

functioning Tribunal after a long pause in the international justice sphere. 

 

A. Right to Privacy 

 

After World War II, the International Military Tribunal (Nuremberg 

Tribunal) and the International Tribunal for the Far East (Tokyo Tribunal) 

were established to prosecute crimes against peace, war crimes, and 

crimes against humanity.
9 
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Nuremberg essentially was the first attempt to deal with a 

major crime through law. It wasn’t the absolute first time, 

but it was really the first organized and more or less 

successful attempt to use law rather than brute revenge, 

rather than killing a few of the leaders, and moving on. It 

was, in a way, a very American project, the idea of using 

law to deal with crimes on a mass scale . . . . The aim of 

Nuremberg, similarly to the current tribunals . . . , if you 

read what was said about it at the time, there was desire to 

educate the Germans on what they had done, to make sure 

they understood the magnitude of their crimes, the idea of 

assuring accountability, [and] making sure that leaders 

didn’t escape unpunished. So it was also a very broad sense 

of what the tribunal could accomplish.
10 

The Nuremberg and Tokyo Tribunals were criticized for “shaky 

foundations in international law and victors’ justice.”
11 

The criticisms of Nuremberg at the time were not the same 

as the criticisms now. The criticisms at the time were about 

retroactivity, about using laws that didn’t exist to deal with 

crimes that had always been considered political actions 

and all of a sudden were now crimes pinned on individual 

leaders, and then there was the criticism of victors’ justice - 

the idea that it was the victors judging the losers, which . . . 

was really true. None of the crimes committed by the 

Soviet Union were considered, and of course the Allies 

committed crimes, although not on the same scale as 

Germany.
12 

However, after the Nuremberg and Tokyo Tribunals completed their 

work, another international criminal tribunal was not established for 

decades. Richard Goldstone, former Chairman of the “Goldstone 

Commission” in South Africa and the first sitting prosecutor for the ICTY 

and International Criminal Tribunal for Rwanda (ICTR) stated: “The hope 

50 years ago of ‘Never Again’ has become the reality of ‘Again and 

Again.’ People in every country have to ask themselves and their leaders 

why this century has witnessed the death of 160 million people in wars - a 
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Columbia University, in New York, New York (May 23, 2014). 
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DISPATCH, Sept. 26, 1995, at13B. 
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ghastly statistic. What went wrong?”
13

 One of the main reasons for this 

lull in the pursuit of international justice was the Cold War between the 

United States, the former Union of Soviet Socialist Republics, and their 

allies that permeated the second half of the twentieth century. 

After Nuremberg, and of course the Tokyo Tribunal, . . . we 

go into the Cold War and we really have no attempts of 

justice [of] that type. So it’s not coincidence that the 

Yugoslav and Rwanda Tribunals are created after the world 

emerges from the Cold War. . . . The Soviets and the U.S. 

were allies in creating Nuremberg and it takes reaching a 

point in time where Russia and the U.S. can join together in 

voting, along with other members on the Security Council, 

to create the Yugoslav and Rwanda Tribunals. We have a 

tremendous start at Nuremberg and Tokyo and then we 

don’t have follow-up for many, many years. And then we 

start to have the growth of the modern field of international 

justice resume at the Yugoslav and Rwanda Tribunals.
14 

Although the thawing of the Cold War allowed the international 

community to once again prosecute the worst crimes at an international 

level, the Nuremberg and Tokyo Tribunals were imperfect models upon 

which to base the ICTY and other international tribunals. The creators of 

the ICTY desired to avoid the stain of victors’ justice that colored the 

Nuremberg and Tokyo Tribunals. Furthermore, the crime of “genocide” 

was only created after World War II and remained an ill-defined area of 

law.  Customary international law pertaining to war crimes and crimes 

against humanity had evolved in the almost fifty years between 

Nuremberg and Tokyo and the ICTY. Finally, the Nuremberg and Tokyo 

Tribunals had only a few clearly defined rules, regulations, procedures, or 

guidelines for the protection of the rights of defendants, victims, and 

witnesses. Thus, the creators of the ICTY essentially created the metes and 

bounds of the ICTY from scratch, with a nod to the Tribunal’s 

predecessors at Nuremberg and Tokyo, by focusing on a modern 

understanding of international justice as perceived by both civil and 

common law systems, and they did this as the war continued to escalate in 

the former Yugoslavia. 
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B. The History of the ICTY 

 

In the 1990s, the former state of Yugoslavia devolved into chaos as 

various segments of the country declared independence while the 

government in Belgrade sought to maintain control of the region.
15

 

Nationalist politicians inflamed ethnic tensions, resulting in horrific war 

crimes, ethnic cleansing, crimes against humanity, and the worst genocide 

to occur in Europe since the Second World War.
16

 As the conflict raged 

on, the UN Security Council unanimously voted on February 22, 1993 to 

establish an international tribunal to prosecute war crimes committed in 

the former Yugoslavia.
17

 After the vote, former U.S. Ambassador to the 

United Nations Madeleine K. Albright stated: “There is an echo in this 

chamber today. The Nuremberg principles have been reaffirmed. The 

lesson that we are all accountable to international law may finally have 

taken hold in our collective memory.”
18 

On May 25, 1993, the Security Council passed Resolution 827 to 

establish “an international tribunal for the sole purpose of prosecuting 

persons responsible for serious violations of international humanitarian 

law committed in the territory of the former Yugoslavia between 1 

January 1991 and a date to be determined by the Security Council upon 

the restoration of peace,” thus establishing the first international war 

crimes tribunal since the Nuremberg and Tokyo Tribunals.
19

 The Updated 

Statutes of the International Criminal Tribunal for the Former Yugoslavia 

(ICTY Charter) grants jurisdiction to the ICTY to adjudicate grave 

breaches of the Geneva Conventions of 1949, violations of the laws or 

customs of war, genocide, and crimes against humanity.
20

 Thus, the ICTY 

was created before the Dayton Accords were signed, ending the war, but 

leaving the territory of Bosnia Herzegovina in a temporary constitutional 

setting that places limits on human rights, freedoms, and prevents 

progress. Additionally the lines separating the various states were random, 

not equally balanced, and reinforced the segregation of various ethnicities. 
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Since its creation, the ICTY has been the standard bearer for modern-day 

international tribunals. It has tried former heads of state, military leaders, 

and others in an effort to end the era of impunity that followed the 

conclusion of the Nuremberg and Tokyo Tribunals. 

The ICTY issued its first indictments in 1994 and its last indictments 

in 2004, for a total of 161 indictments.
21

 Of those indicted, 74 were 

sentenced, 18 were acquitted, 13 were transferred to countries within the 

former Yugoslavia for trial, 36 were not processed because the indictment 

was withdrawn or the proceedings were terminated (generally due to the 

natural death of the indictee), and 20 are still in ongoing proceedings.
22

 

The indictees whose cases have been completed and who were found 

guilty were sentenced to a total of 1,081 years, plus six life sentences, 

although convicted individuals generally do not serve out the full term of 

their sentences.
23

 The final four individuals still in the trial phase of their 

criminal cases are: (1) Goran Hadžić, President of the self-proclaimed 

Serbian Autonomous District of Slavonia, Baranja, and Western Srem and 

later the President of the Republic of Serbian Krajina, charged with crimes 

against humanity and war crimes; (2) Radovan Karadžić, former President 

of Republika Srpska and Supreme Commander of its armed forces, 

charged with genocide, crimes against humanity, and war crimes; (3) 

Ratko Mladić, former Colonel General of the Bosnian Serb Army, charged 

with genocide, crimes against humanity, and war crimes; and (4) Vojislav 

Šešelj, founder of the Serbian Chetnik Movement and a former member of 

the Assembly of the Republic of Serbia, charged with crimes against 

humanity and war crimes.
24

 To date, over 4,500 witnesses have testified, 

there have been over 7,500 days of trial, and over 1.6 million pages of trial 

testimony transcript have been generated.
25 

The ICTY has been an expensive endeavor. As of November 2014, it 

employed 654 staff members and the cost of maintaining the Court, 

employees, court services, and related items has been more than was 
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initially anticipated.
26

 The budget for 2012-2013 was $250,814,000.
27

 By 

the time of its closure, the ICTY’s total cost will likely run well over $2 

billion.
28 

Our research was designed to determine what has been accomplished 

by the ICTY after 21 years. Has the ICTY contributed to peace, 

reconciliation, justice, and/or truth globally, and more specifically, in the 

former Yugoslavia? We interviewed and filmed over 75 individuals. 

Portions of these interviews are contained in our companion documentary, 

“Seeking Truth in the Balkans.”
29

 Our conclusions regarding the 

contributions of the ICTY, or the lack thereof, to peace, reconciliation, 

justice, and truth are set forth below. 

 

III. FINDINGS REGARDING THE ICTY’S 

CONTRIBUTIONS TO PEACE, RECONCILIATION, 

JUSTICE, AND TRUTH 

 

There are many divergent beliefs and opinions regarding what the 

ICTY has or has not contributed to peace, reconciliation, justice, and truth 

within the Balkans and globally. This section sets forth a cross-section of 

these opinions as developed through interviews with ICTY personnel 

(prosecutors, defense counsel, judges, and others), journalists, academics, 

human rights activists, NGO representatives, and others. 

 

A. Peace 

 

i. Will Peace Be Maintained in the Balkans 

 

Throughout our interviews, we asked whether there is a belief that 

peace will be maintained in the Balkans or whether another war could 

erupt. Generally the view is that peace will be maintained. 

In the Balkans, it’s very hard to know what the benefit is, 

whether there has really been any resolution of internal 

divisions that can descend again into conflict, nobody 

knows. We are currently in the period of time when further 

war is unlikely to occur, it’s only 20 years. Churchill 
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thought it was ten years between conflicts and recognized 

between the second and the first world wars that it was 

twenty years. But it’s not a very long period of time 

between before a conflict can be reignited. So it could 

happen again . . . and there’s simply no evidence at the 

moment as to whether the trial process and the verdicts 

returned will stop that happening. We just don’t know. 

There are some, I suppose, encouraging signs that, in 

combination with other mechanisms, maybe political 

realities like the creation and expansion of Europe will, in 

combination with trial records, deter future conflict.
30 

However, some interviewees expressed unease about remaining 

ethnic tensions and discrimination against a variety of groups, such as 

LGBT, Roma, and Jews, specifically in Bosnia Herzegovina. 

You know that peace is absence of any kind of violence. 

We are facing here in Bosnia Herzegovina various kinds of 

violence - ethnic, cultural, and structural . . . When you 

have so many government authorities, when you have this 

joint government which is not functioning, when you have 

such numerous economic problems, then it’s logical to 

have this type of violence because people here . . . speak of 

politics, the Tribunal in The Hague, [and] their government 

because they are not satisfied with the way it is working . . . 

because it is bureaucracy not democracy. This violence will 

break at some point and it will break over the backs of 

minorities, especially LGBT, Roma populations, and Jews 

in this town.
31

 

 

ii. The Dayton Agreement 

 

The Dayton Agreement was structured as a peace agreement 

formulated by an outside party to the conflict, the United States, to end the 

war in the Balkans in 1995; however, it remains to this day as the 

constitution of Bosnia Herzegovina and does not necessarily represent the 

real interests of the people of Bosnia Herzegovina.
32

 It codifies ethnic 

divisions in the country by requiring citizens to declare an ethnic group 

before, among other things, they can work for the public sector or run for 
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office.
33

 Some of our interviewees who are of mixed ethnicity found this 

requirement particularly vexing because they did not wish to be forced to 

choose and deny the background of one parent. Some refused to make the 

choice. 

We are basically living in some sort of ethnopolis where 

your individual freedoms can be exercised only through a 

collective belongingness. If you do not declare yourself as 

Bosniak, Serb, or Croat, you cannot run for the presidency, 

for example. For you to be respected as a human being, you 

have to have some ethnic identity. And, for example, I do 

not declare myself as Bosniak, Serb, or Croat - I am a 

Bosnian. I am a citizen of this world. And I still know that I 

can very much contribute to this world, but here in this 

society, it is not appreciated.
34 

Many of the people we spoke with feel that politicians use this 

political structure to inflame ethnic tensions that would not otherwise 

exist. Some politicians use these tactics to distract attention from their 

political shortcomings, failure to achieve political goals, or participation in 

corruption. 

There is a feeling among the victims that if it was left to the 

people . . . there would be far greater reconciliation. The 

political elite in Republika Srpska has really nothing else to 

offer its people other than to try and stir up sectarian 

feelings and again try to revive this sense of victimhood. . . 

. The politicians play on that and try to generate fears 

among sub-populations that there will be retribution and so 

they drive the conflict and they drive this amnesia. And one 

thing that really struck me was what was missing in 

Republika Srpska was an essential factor that you would 

need to stop it happening again, and that’s recognition of 

what happened and a shared narrative of what happened. I 

think to be sure that it doesn’t happen again, you need that 

and that is missing in Republika Srpska. So I came away 

feeling there was nothing really stopping a repeat 

tomorrow.
35
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iii. Opinions Regarding the ICTY’s Contributions to Peace in 

the Balkans 

 

UN Security Council Resolution 827 states that the Security Council 

was convinced that the establishment of the ICTY would “contribute to 

the restoration and maintenance of peace.”
36

 We asked interviewees 

whether they believe that the ICTY has contributed to peace in the region. 

Some believe that it contributed directly to peace because there is no peace 

without justice. 

I think sometimes too much pressure is placed today on the 

International Criminal Court . . . and on the tribunals 

[regarding] the effect on the whole scenario. That having 

been said, I think the trials that have been held, with 

reference to Srebrenica and . . . other atrocities committed 

during the course of the conflict, have played a very 

important role in bringing a sense of justice and bringing 

reconciliation and peace to the region, because I’m in the 

camp of no peace without justice. . . . I do think it’s made 

an enormous difference in the region and in response to the 

genocide and other atrocities.
37 

Others believe it contributed indirectly to peace by the ICTY’s 

indictment of certain heads of state and military leaders, permitting new 

leaders to take their places and by contributing to the creation of regional 

courts to try war criminals. 

It’s always hard to assess the exact causative effect of 

peace, reconciliation, any of these concepts. What I think 

the Tribunal did achieve is by focusing on high-level 

leaders who were heavily implicated in large amounts of 

crimes and bringing them to The Hague and removing them 

from the political scene, it opened up space for younger, 

more progressive politicians to step into those roles and 

help those countries move forward from what had 

happened. In that respect, it may have had an impact in 

opening up the process.
38 

Some believe that even though “peace” was part of the ICTY’s 

original mandate, the ICTY’s true focus and capability is justice, and that 

peace, reconciliation, and other aims are best sought at the local level. 
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If you look at the statute itself, of course, the preambles of 

the Security Council resolutions talk about peace, 

reconciliation, and things like that. But if you look at the 

mandate in the statute of the court itself, it’s to conduct 

criminal trials. . . . If you’re sitting there looking at article 

1, article 2, article 3, article 4, you aren’t going to find too 

much about truth or peace or these kinds of overarching 

objectives there in the prefatory language of the 

resolutions.
39 

The big mistake of the Tribunal in The Hague, in my 

opinion, is that in [the] last phase of its functioning, it took 

over something that was ours as a civil movement, as a 

peace movement here, that strives for peace and 

reconciliation for more than twenty years. So the Tribunal 

said suddenly that part of their mission is also 

reconciliation in the region. . . . It wasn’t a part of their 

mission in the start and we know that. . . . It should have 

been and remained in our hands. [In] my opinion, for those 

last verdicts, Gotovina and Markač, Perišić, Simatović and 

Stanišić, it made . . . [irreparable] damage to [the] peace 

movement in the region because we could have done our 

part of the job with great difficulties, but with dedication 

we would [have achieved] it. But those kinds of verdicts 

destroyed many of our ideas, like one of those ideas I had, 

it was cooperation between communities of victims and 

after this verdict against Gotovina and Markač, we cannot 

do it anymore. Also, if this part of the job is not done, then 

people, local people, who no matter how they are ready or 

not ready to forget and move on, demand what is theirs and 

they think they have the right to see those people punished. 

In order to say one day, OK, we brought them to justice and 

now since they are behind the doors in the jail, we can 

speak as equals finally and can see what we can do for the 

future and the future generations. . . . I feel really, really 

disappointed and betrayed somehow because they took part 

of our mission. They put their own label on it. And the part 

for which we never strived, as it wasn’t ours, like to deal 
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with institutional justice because we are dealing with 

restorative justice, they also didn’t do it properly.
40

 

 

iv. Conclusions Regarding Continued Peace and the ICTY’s 

Contributions to Peace in the Region 

 

Based upon information gathered in our interviews, it is unlikely that 

war will erupt in the Balkans again in the foreseeable future. The world is 

a different place than it was in the early 1990s. International justice has 

been firmly established globally due to the efforts of the ICTY, ICTR, 

International Criminal Court (ICC), Special Tribunal for Lebanon, 

Extraordinary Chambers in the Courts of Cambodia (ECCC), and other 

hybrid and regional courts around the world. While the existence of such 

courts may not provide a direct deterrent effect since (1) the ICC’s 

jurisdiction is limited, (2) the creation of new ad hoc tribunals is 

complicated by a currently deadlocked UN Security Council P5, and (3) 

complaints abound regarding the costs associated with the creation and 

maintenance of ad hoc tribunals such as the ICTY and ICTR, heads of 

state and top military commanders are well aware that justice is not 

limited to lower-ranking individuals in the government and the military. 

Further, Serbia and Bosnia Herzegovina are both seeking to emulate 

Croatia and gain admission to the European Union. The dedication of 

certain countries in the Balkans to joining the EU was demonstrated by, 

among other things, their compliance with EU conditionality whereby 

Serbia, Croatia, and Bosnia Herzegovina were required to turn over 

indictees within their borders to the ICTY. Such conditionality was a 

major contributing factor resulting in the turn-over of all 161 ICTY 

indictees, including heads of state and military commanders. 

Whether or not the ICTY contributed to peace in the region, as its 

original mandate envisioned, is a murkier issue. Grave war crimes, 

including the horrendous genocide that occurred in and around Srebrenica 

and the killing and displacement of civilians in Croatia during Operation 

Storm, occurred after the ICTY was established,
41

 thus calling into 

question whether the court initially had any deterrent effect. While it is 

true that bringing individuals such as Slobodan Milošević, Radovan 
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Karadžić, Ratko Mladić, Ante Gotovina, Momčilo Perešić, and others to 

The Hague (regardless of actual or anticipated trial results) opened space 

for individuals to take power in governmental and military structures who 

were not involved in the conflict or who are not motivated to utilize real or 

perceived ethnic tensions to achieve political goals, that has not always 

been the reality. For instance, the current Prime Minister of Serbia is 

Aleksandar Vučić. In 1993, Vučić joined the Serbian Radical Party, 

founded by Vojislav Šešelj, the former Deputy Prime Minister of Serbia 

who is currently on trial in front of the ICTY for war crimes and crimes 

against humanity.
42

 Before splitting from the party, Vučić publicly 

advocated for the protection of Ratko Mladić while he was still at-large in 

Serbia.
43

 He is believed to be behind the alleged state-sponsored 

assassination of the journalist Slavko Curuvija during the time that Vučić 

was serving as Serbia’s Minister of Information.
44

 In his current position, 

he is widely derided for promoting heavy-handed censorship and stoking 

ethnic tensions.
45

  Vučić is but one example of the many individuals 

involved in the Yugoslavian political machine in the 1990s maintaining 

political power and utilizing similar tactics today as those used in the past. 

Another example is Bakir Izetbegović, the current Chairman of the 

Presidency of Bosnia Herzegovina and also the son of Alija Izetbegović, 

who was the first Chairman of the Presidency of Bosnia Herzegovina and 

the first Bosniak member of the Presidency of Bosnia Herzegovina.
46

 The 

Office of the Prosecutor of the ICTY stated that Alija Izetbegović died 

before an indictment accusing him of committing war crimes was issued.47 

Belief that the ICTY could have a direct effect upon peace in the 

region was perhaps overselling the abilities of a court located almost 1,000 

miles from the Balkans. The main purpose of the court is to serve as a 

justice mechanism. Although the ICTY did establish an outreach program, 

it was not established until six years after the creation of the court, 

allowing politicians and others to spread propaganda about the ICTY and 
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render the court’s peace-building efforts much more difficult.
48

 Therefore, 

while conditionality and the continued desire of states from the former 

Yugoslavia to join the EU has assisted in maintaining peace in the region, 

the impact of the ICTY upon achieving peace or contributing to enduring 

peace is perhaps limited at best. 

 

B. Reconciliation 

 

i. Opinions Regarding the ICTY’s Contributions to 

Reconciliation in the Region 

 

Reconciliation was a tall order for the proponents of the ICTY. When 

the Tribunal was created, reconciliation was the buzzword of the day. 

After twenty years, the majority of legal experts and human rights groups 

agree that reconciliation was not achieved by the Tribunal, nor was it 

possible to achieve through a legal mechanism. The use of the term 

reconciliation swiftly disappeared from the Tribunal’s dialogue and was 

soon replaced by justice. Reconciliation was never mentioned in 

Resolution 827; however, the phrase “contribute to the restoration and 

maintenance of peace” would imply reconciliation or the repair and 

rebuilding of relationships and trust, a key component to achieving peace. 

Anthony Cassese, the first President of the Tribunal wrote in his annual 

report to the UN in 1994, and stated “[t]he role of the Tribunal cannot be 

overemphasized. Far from being a vehicle for revenge, it is a tool for 

promoting reconciliation and restoring true peace.”
49

 In a 1999 speech to 

the U.S. Supreme Court, Gabrielle Kirk McDonald, a former President of 

the Tribunal, also mentioned reconciliation as a goal of the ICTY: “[t]he 

ICTY was created to assist with efforts to bring peace, justice, and 

reconciliation to the Balkans.”
50

 But those living in the region and those 

working with the ICTY in recent years all agree that the court was not 

designed for reconciliation and that this was an overambitious mandate. 
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If you read the founding documents . . . at the ICTY . . . 

you will find quite a lot of references to reconciliation. I 

find that extremely surprising. Criminal trials have nothing 

to do with reconciliation. The trial of the rapist is not 

intended to reconcile the rapist or the victim. The trial of 

the burglar is not intended to reconcile the household to the 

burglar. Trials have entirely different purposes. Their 

principle is actually to separate people, not reconcile them, 

and to punish one side. If you look again at the documents 

after the foundation documents [of the ICTY] you will find 

that reconciliation disappears from the reporting to the UN, 

because a certain degree of reality crept in.
51 

Without truth, justice, and accountability, which a court can provide 

to some degree, the process of reconciliation would be impossible. This is 

especially true when each side has their own memory and narrative of the 

events that transpired and politicians use the Tribunal to further their 

nefarious causes to maintain power at the expense of truth. The facts 

established at the ICTY can enhance the dialogue in the region toward a 

shared historical narrative of events. 

We are often asked if the Tribunal has played or is playing 

a positive role in reconciliation or if we are not playing a 

negative role by prosecuting a number of individuals. 

Coming, reminding all of the time the wrongdoings from 

the past and by doing so preventing societies from moving 

towards reconciliation. As much as I am convinced that 

prosecution alone will never lead to reconciliation. As 

much I am also convinced that without accountability, 

without prosecuting and punishing those who are 

responsible for the crimes committed, no reconciliation is 

possible.
52 

Carla Del Ponte, in a speech to the NATO parliamentary assembly in 

2007, mentioned reconciliation with regard to the Tribunal nine times: 

The Tribunal was established as a measure to restore and 

maintain peace and promote reconciliation in the former 

Yugoslavia. Peace has been established. However, its 

maintenance depends on many factors. True peace will 

only be maintained if the need for justice is satisfied, if 

facts about the war are undisputed and if reconciliation is 

achieved. The Tribunal is one element of this process. It is 
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a significant and very important part of the process but it is 

not and should not be perceived as the sole or the principal 

factor of reconciliation. 

The Tribunal’s primary contribution to peace and security, 

to regional stability and reconciliation is in establishing the 

facts and individual criminal responsibility. Convicted 

political and military leaders have been removed from 

power and cannot return to their previous posts and exert 

the same influence. Important facts are established about 

the crimes committed. Victims are provided a measure of 

justice. However, though this is a great achievement, in and 

of itself it is not sufficient for the process of reconciliation. 

In order to succeed, this complex and sometimes painful 

process must be further supported by local and international 

actors. History books must be amended to include crucial 

facts established in the Tribunal’s cases. Politicians must 

provide their constituents with accurate information about 

these facts. Important institutions such as the religious 

establishment must foster an objective understanding of 

what happened. People must be given an opportunity to 

understand what was done in their name. Only after this 

understanding is reached can there be any hope for 

reconciliation. This complex task requires new visionary 

leaders who can help reconstruct broken post war societies. 

Furthermore, reconciliation and learning to deal with the 

past can be achieved through recovery of the truth.
53 

Although legal experts agree that the Tribunal was not meant to solve the 

issue of reconciliation, without the facts established at the Tribunal there 

would remain no basis for a true narrative of history. 

 

ii. Delay in the ICTY’s Outreach Efforts Damaged the 

Reconciliation Process 

 

Most people we interviewed agreed that the delay of the outreach 

efforts by the ICTY to the region caused irreparable harm to the 

reconciliation process. The Tribunal began in 1993, but outreach efforts 

did not begin until 1999. 

It’s really unfortunate that the ICTY did not start outreach 

until 1999. In those intervening years a lot of damage was 
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done, a lot of opinions were formed and a lot of prejudices 

were created. That became very difficult to counteract. I 

think their outreach program has done a really good job 

since then. But that lost period of time, I feel like they are 

going to be constantly paying for that.
54 

In particular when it comes to the work of the ICTY . . ., 

first of all the ICTY made this mistake by introducing the 

outreach far too late. In some terms I’m not really sure that 

it has been very smart to introduce it in 1999 at all. After 

actually missing the first six years of their work and giving 

the possibility to nationalistic parties on the ground [that] 

are still in armed conflict. [It gives] them the possibility to 

actually, . . . do a lot in terms of discrediting the court. The 

propaganda against the ICTY was very, very, very strong in 

particular in those six years. And then suddenly the 

outreach started.
55

 

The delay of the outreach efforts and the distance of the Tribunal 

from the region added to the hindrance of a shared historical narrative in 

the region. Outreach was not implemented until a number of years after 

the Tribunal was established and this was when most people had stopped 

paying attention. This outreach program was instated through the ICTY 

with a very limited budget and resources and only targeted small pockets 

of the various communities that were affected by the wars.
56

 Today’s 

outreach targets the youth of the region through visiting programs to local 

schools to engage the students about the past in the hopes of providing 

them with information that is not available in their history books.
57

 Many 

of those we interviewed commented on the history that is taught in 

schools, ending at World War II and picking up after Dayton, skipping the 

conflicts entirely. 

I think there is a perception that the ICTY really 

surrendered the field to nationalist, ultra-nationalist 

politicians in the early years. That is they had no message 

for the region. The judges acted as though their judgments 

would speak for themselves, but of course 2,000 kilometers 

away, nobody knew what their judgments were. It took a 

                                                 
54

 Interview with Param-Preet Singh, Senior Counsel for the Human Rights Watch 

International Justice Program, in New York, NY (Mar. 28, 2014). 
55

 Interview with Aleksandra Letić, Program Director for Helsinki Committee for 

Human Rights, Republika Srpska, in Sarajevo, Bosnia-Herzegovina (June 9, 2014). 
56

 Xueqin Wu, supra note 48. 
57

 Youth Outreach, UN ICTY, http://www.icty.org/en/outreach/youth-outreach (last 

visited Dec. 19, 2015). 

http://www.icty.org/en/outreach/youth-outreach


272 LAW JOURNAL FOR SOCIAL JUSTICE Vol. 5 

 

long time actually to have some judgments come out of 

their work and in the meantime politicians on the ground 

weren’t nearly as reticent about expressing their views of 

the ICTY. They really framed a local narrative about what 

this ICTY is and was. As you know, the predominant 

narrative on the part of many Serb leaders was [that] this is 

an anti-Serb Tribunal - “It’s organized to convict us.” There 

was a bit of misinformation about the ICTY’s record. A lot 

of people in the region didn’t know that it had indicted 

people of all ethnic groups and not just Serbs. So there’s 

cause for concern about the fact that the ICTY took a while 

to clarify the public record and understanding about what it 

was in fact doing.
58

 

 

iii. The Effects of Ethnic Cleansing and the Dayton 

Constitution 

 

Additional damage to the reconciliation process and a shared 

historical narrative in the region was done by the success of ethnic 

cleansing during the conflicts. Various ethnic groups lived side by side 

until the wars divided them. Parts of the region that were thoroughly 

mixed with Croats, Bosniaks, Albanians, and Serbs became homogeneous 

after the wars.
59
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In November 1991 you had the slaughter of Croatian 

prisoners in Vukovar by Serbian forces. The biggest crimes 

in Bosnia happened not in 1995, it was the biggest crime 

itself at Srebrenica, but the largest number of victims were 

from 1992. You had . . . complete cities erased ethnically 

from Bosnian Muslims, especially this area of Eastern 

Bosnia: Foča, Višegrad, everything.
60 

After the Dayton Agreement was signed in November of 1995, 

bringing peace to the Bosnia Herzegovina region, the various ethnic 

groups who had lived side by side were now not only separated by the 

conflict but permanently divided by Dayton, which was only intended to 

be a temporary constitution. It still remains today and is affecting human 

rights in the region as well as reconciliation efforts as the ethnic divisions 

are solidified under this constitution. 

What we have to reverse is what exactly happened in this 

country. People have systematically been divided in this 

country. Ethnic cleansing. So they don’t get into contact. 

So they don’t work on things together. The institutions 

have been divided in this way.
61 

We always say the Dayton Agreement did a lot to stop the 

war back in ‘95, so it did really stop the war and it was a 

good solution for a short term solution. However, the 

intention was never to draft up something for the longer 

term and in another sense, you sort of got to legitimize the 

nationalist parties by dividing people among Bosniaks, 

Croats, and Serbs. Which . . . before 1992 [was] 

incomprehensible. Because as you said before, we are so 

mixed, we are so diverse, that only a madman can divide us 

into three blocks of people. [Dayton] has served peace, we 

have seen peace for twenty years, we haven’t heard a bullet 

shot or a gunshot. . . . However, you can look at the system 

at the moment, it’s totally dysfunctional. It breeds and lives 

corruption, injustice. I mean the health care [system and 

the] education [system are] in total chaos. So the 

constitution needs chronic reform to provide Bosnia with 

some sort of future. So at least the people have some 

glimpse of a better future. Right now we are still living in 

December 1995 when the Agreement was signed. We 
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haven’t moved one step forward. And a lot of people say 

we’ve even moved backwards because it’s this perpetual 

subsidizing of the nationalist parties that we see.
62 

I do believe deeply there are a few things [that] must 

happen in Bosnia Herzegovina before this country starts to 

go towards development and towards normal civil society. 

One among them, the most important one is changing the 

constitution, Dayton Constitution of Bosnia Herzegovina. 

Without changing this constitution, which provided the 

frozen situation in the last twenty years after the war, we 

will not move anywhere toward European Union 

integration, nor towards reconciliation, nor towards normal 

civil society. The precondition of any changes in Bosnia 

Herzegovina lays in changing the constitution. . . . I’m sure 

the international community can do it overnight. They have 

tools for doing this. But they’re training democracy in 

impossible circumstances in Bosnia for over twenty years 

at the cost of millions of lives. Not in a literal way, but the 

millions of normal and decent lives of people who live in 

this country. And this is something of which I am very 

disappointed.
63

 

 

iv. Grassroots Efforts to Facilitate Reconciliation 

 

Those in the region believe that reconciliation is best achieved as a 

grassroots movement. Local actors have taken up the mantle of 

reconciliation in the region, recognizing the Court’s failure to provide this 

through just a legal mechanism. 

You are familiar with the concept of RECOM,
64

 that is the 

initiative to establish a regional commission to establish the 

facts on war crimes and other severe human rights 

breaches. Even in the name and in the concept of the 

commission both the word truth and reconciliation were not 

used. And that was the result of a long process of 

consultation in the region. I personally believe that if you 

are living in Serbia, coming from Serbia, you should not 

discuss reconciliation. It is almost not decent to say that 
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word and to hope for that. Before we go through the very 

difficult process of accepting our own role, accepting our 

own responsibility, giving a real apology to the victims, 

then they could initiate the talks about reconciliation. This 

word, this concept has also a kind of religious layer which 

is not in the blood of the peoples here.
65

 

Many local actors use examples of civil courage to strengthen 

reconciliation efforts in the region. Civil or moral courage is to defy evil at 

great personal risk, such as hiding Jews from the Nazis. Stories of moral 

courage are collected and used as examples toward the process of 

reconciliation by local human rights advocates to inspire dialogue and 

understanding. 

What we do is, we are taking kids outside of the schools, 

we are giving them a chance to interact between each other. 

And we are showing them the portraits of people from 

every ethnic side, where they can see how good people 

stood up against evil. We would also like to teach them 

how not to be a bystander. We are trying to explain to them 

that they can be ordinary heroes and they can [stand] up 

against evil in a daily life. That they can show the moral 

courage in their daily life if they see that someone is 

molested [and] that someone needs help on the street. So 

it’s extremely complicated to work on reconciliation. You 

know you need to find those balanced models [that] you 

need . . . . It’s not easy for a kid from Banja Luka to come 

to Sarajevo because usually we have a wrong approach of 

collective [guilt]. We have ICTY, and the legacy of [the] 

ICTY is extremely important. Then I think there will come 

a period when we will understand why [the] ICTY is such a 

crucial institution for [the] Balkans, especially in Bosnia. 

But unfortunately up until now, the ICTY didn’t 

accomplish one of their missions which was reconciliation, 

also to establish some basis for reconciliation. So for a 

young person, for a kid from Mostar, or a kid from Banja 

Luka to come to Sarajevo or opposite a kid from Sarajevo 

to go to Banja Luka is not easy because usually they feel 

[the] burden for what someone from their ethnic group did. 

So what we would like to do also is put the blame on 

individuals, put [the] blame on [the] system, put the blame 

on political [and] military leaders and explain to those kids 
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that they don’t have a reason to blame [themselves]. And 

that they should find their own catharsis, their own way to 

manage and overcome [the] past because we all have to 

continue and build a better future.
66 

Svetlana Broz, the granddaughter of the late Tito Broz, former 

President of Yugoslavia, wrote the book, “Good People in an Evil Time.” 

During the war she collected the testimonies of those who were rescued by 

selfless acts of moral courage.
67

 These examples of moral courage have 

inspired not only the people of the region but are universal lessons for all 

of humanity. 

Well I was a cardiologist by training when the war started 

in Bosnia Herzegovina and I couldn’t stay calm in my 

armchair watching the TV and following how only 100 

kilometers far from my house my people were being 

murdered. How children were murdered and their houses 

were burned. That’s why I decided to go to the war zone . . 

. . At the very first year of the war in 1992, trying to help 

maybe one human . . . being, who was in need at that time. 

While I have been told very often by my patients who 

belong to very different ethnic groups in Bosnia 

Herzegovina in these often improvised cardiology units, I 

never asked them about which experience they did have 

before I came to heal them. But, they . . . told me their 

testimonies. Answering my questions, “Yes, I have got a 

myocardial infection but it is not important. You know I 

would like to tell you my testimony, my story. I have been 

saved by somebody at that day, at that place by somebody 

who didn’t belong to my own ethnic group. Somebody who 

crossed inter-ethnic, interfaith [lines], . . . risking his or her 

own life, who protected somebody.” Do I have a moral 

right to ignore the will of those people, to spread their 

testimonies? It was clear for me, that they told me secrets 

just to spread them to others. Maybe they thought that I had 

a better chance to survive the war than they. . . . They could 

be murdered every day. I came from Belgrade . . . . So I can 

keep those testimonies. But why keep them, I should spread 

them to others.
68 
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When the wars finally ended in the region, Svetlana Broz continued 

on her mission to teach and spread moral courage to others. She founded 

Gardens of the Righteous (GARIWO), a non-profit organization dedicated 

to the service of memory and education, to heighten awareness of people 

who have been selfless in the face of evil. 

We are working on education in civil courage. We worked 

with over 100,000 young people in Bosnia Herzegovina 

and the rest of the Balkan region about this issue. And in 

the meantime we develop[ed] a program on the education 

of civil courage. In 2007 we did have a tragedy that Duško 

Kondor, teacher of democracy and human rights from 

Bijeljina, this is a city northeast of Bosnia, he had been 

assassinated in a political assassination. After that, I 

established [the] Duško Kondor Civil Courage Award. The 

very first year there were three laureates. The first was 

Lazar Manojlović, teacher from Bijeljina who saved 

children at [the] very beginning of the war in his place 

where perpetrators wanted to wipe out children who . . . 

belonged to [a] particular ethnic group and who saved some 

prisoners in [a] nearby concentration camp. He is still [a] 

fighter for [the] greater good, he’s a fighter for truth about 

this period and somebody who is 80 but very active. The 

second was Dragan Andrić, he got his posthumously. He 

was [an] officer at the very beginning of the war of [the] 

Bosnian army, but he saved dozens of people who were lost 

in the woods and the mountains in [the] nearby place [of] 

Konjic, becoming refugees, and then they lost themselves 

so they were starving. And he and his soldiers were going 

to the enemy’s territory to pick [them] up, being very quiet, 

to pick up these people and to bring them to the safe 

territories. So they saved the lives of many people. And the 

third was a young member of parliament of Bosnia 

Herzegovina, Denis Bećirović. He managed to persuade not 

very happy members of parliament to give [an] order to the 

government to separate money for building a monument to 

the 27 year old Srđan Aleksić from Trebinje place who 

sacrificed his life in 1993 when he saw that Serb soldiers 

were beating one Muslim citizen. So he interfere[d], being 

a Serb and a human being first of all. He interfere[d], 
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[saying] it’s not fair to beat him, he is innocent. And then 

they were beating Srđan, who died after seven days.
69 

Using stories of moral or civil courage to educate and spread 

reconciliation throughout the region is a major tool for local human rights 

advocates building bridges to understanding and inspiring dialogue. The 

Post-Conflict Research Center in Sarajevo has a roving display entitled 

“Ordinary Heroes” that they move from village to village throughout the 

region.
70

 Svetlana Broz and GARIWO have a visible educational center 

and a museum to promote examples of righteous individuals for the 

purpose of reconciliation: “It will also be a traceable and recognizable 

token of civil courage amidst the chaos of lingering mistrust, fostering the 

sustainability of future of Bosnian society.”
71

 

 

v. Conclusions Regarding the ICTY’s Contributions to 

Reconciliation in the Region 

 

When the ICTY was first created, proponents believed that the 

Tribunal would play a significant role in reconciliation in the Balkans. As 

time went on, those hopes began to fade. The distance between The Hague 

and the Balkans, the horrendous effectiveness of ethnic cleansing, and the 

lack of an outreach mechanism for the first six years of the Court’s 

existence made it easier for right-wing nationalists to distort the Court’s 

achievements and to hinder reconciliation efforts. The vast majority of 

people we interviewed, both in The Hague and in the Balkans, feel that the 

Tribunal failed to directly facilitate reconciliation. Most interviewees also 

believe that including reconciliation as part of the Tribunal’s original 

mandate was an unrealistic overreach by the United Nations. 

However, the ICTY’s work has created a pathway to reconciliation by 

ending impunity. Without criminal justice, the irrefutable facts the ICTY 

has presented to the world about what happened during the conflict, and 

the ICTY’s commitment to accountability, both at The Hague and in local 

courts, denial would be much easier and true reconciliation would be more 

difficult, if not impossible. The ICTY’s continued efforts, while imperfect, 

provide an opening that grassroots human rights groups have used and 

continue to use. 

Countless grassroots organizations throughout the region are working 

tirelessly to help victim survivors and their families and to achieve 
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reconciliation. There is a coalition which is working to create a regional 

truth and reconciliation commission. Several organizations, such as the P-

CRC and GARIWO, are using stories about moral courage to bring people 

together. Women in Black, Mothers of Srebrenica, UDIK, and others 

continue to hold demonstrations and vigils to educate and promote 

reconciliation. The Humanitarian Law Center, TRIAL, the Centre for 

Research, Documentation and Publication, and others continue to 

document what happened during the war and to advocate for victim 

survivors and their families. ICTY Outreach, the Helsinki Committee for 

Human Rights, the Mozaik Foundation, the Youth Initiative for Human 

Rights, and others work with the youth to educate them and to promote 

peace and harmony for the future. Those we interviewed are disappointed 

in the slow pace of reconciliation, but they remain optimistic for the future 

and believe that reconciliation can and will be achieved. 

 

C. Justice 

 

In UN Security Council Resolution 827, the Security Council 

expressed its “grave alarm at continuing reports of widespread and 

flagrant violations of international humanitarian law” in the former 

Yugoslavia, including “reports of mass killings, massive, organized and 

systematic detention and rape of women, and the continuance of the 

practice of ‘ethnic cleansing.’”
72

 The Security Council stated that it was 

“determined to put an end to such crimes and to take effective measures to 

bring to justice the persons who are responsible for them.”
73

 The ICTY 

was established for the “sole purpose of prosecuting persons responsible” 

for those violations.
74

 

There is no dispute that the ICTY was created to prosecute individuals 

believed to be responsible for committing genocide, war crimes, and 

crimes against humanity in the former Yugoslavia in 1991 and thereafter. 

However, whether or not criminal prosecutions generally, or in the way 

that the ICTY specifically carried out (and continues to carry out) such 

criminal prosecutions, achieves “justice” is hotly disputed because 

different people define justice in vastly different ways. 
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i. The “Rule of Law” Versus “Justice” 

 

There is an argument that the concepts of law and justice are not 

interchangeable. A criminal prosecution, even a conviction, may not be 

what a victim considers to be justice. 

Law and justice are not the same thing. There is a really 

great statement by an East German dissident after the wall 

came down where she said, . . . “We were hoping for 

justice and what we got was the rule of law.” And I think 

that was one of the most brilliant statements of all times.
75 

However, even though the “rule of law” and “justice” are not the same 

thing, the ICTY has striven to conduct trials that are fair to victims, 

defendants, and witnesses, governed by modern standards of due process, 

and open to outside observation. While justice as practiced by the ICTY is 

imperfect, it is important to maintain such high standards, even when 

difficult and even in the face of intense criticism. 

I think these cases are inherently really hard and . . . it’s a 

challenge the law takes on in these cases and it’s 

appropriate. But it sometimes leaves the communities 

feeling like justice is letting them down. The reality, in my 

view, is that justice is functioning as it should. We are not 

stooping to the level of the criminality of the perpetrators. 

We are coming in and establishing a rule of law that 

requires this high standard.
76 

What’s the sense of having a trial if it’s not done right? 

You need . . . not just substantive justice, but procedural 

justice. This whole thing about justice,  . . . should be done 

but should also be perceived to be done - the perception 

part is extremely important, especially in these war crime 

cases, because usually they are politically charged and 

perceptions do matter. You want the public to have the 

perception that this was a fair trial.
77

 

 

ii. Perceptions of Justice Are Often Colored by Experience 

 

How certain victim survivors view justice and their beliefs regarding 

how to achieve and maintain justice can be radically different from other 
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victim survivors. Oftentimes these views are based upon the type of crime 

they survived or that their loved ones suffered. The perception of justice 

also often depends upon whether the individual crime that a certain victim 

suffered is being prosecuted by the ICTY. With certain defendants in front 

of the ICTY, the crime base is so large, the prosecutors make the decision 

to only prosecute the largest crimes. Otherwise, trials would be unduly 

lengthy and, in their view, convictions and lengthy sentences can be 

achieved without indicting and prosecuting for every crime committed by 

that individual. However, this often leaves victims whose individual 

crimes are not prosecuted feeling as if their suffering is not important and 

that they will never see true individual justice, even if the perpetrator is 

found guilty. 

When it comes to victims, . . . it depends on the type of 

crimes they have survived. If you talk to victims of torture . 

. . or who survived camps, it’s not that they don’t care 

about truth, but they . . . want justice more. Because they 

are alive and they know the truth . . . . Yes, they would 

appreciate if somebody would acknowledge that truth, but 

for them, first justice and then we can talk about different 

things. On the other hand, when you talk to families of 

[the] disappeared, . . . then I would say that everything else 

is just forgotten when it comes to truth because they are 

still looking for their family members. . . . I have heard 

many of them say: “All I want to know is truth. I want to 

know what happened to my mother or my brother. I want to 

know where his body is. I want to bury him properly and 

that’s it.” It also depends on whether somebody addressed 

that crime, whether that was a court in The Hague or a 

court here. For some of them, for example, there are groups 

of victims which are discriminated against in Serbia 

because of our law on civilian victims. And for them, even 

though they know that there is someone in prison for what 

they did to their family members . . . the fact that they are 

not recognized under Serbian law as civilian victims just 

because their loved ones were killed by Serbian forces . . . 

for them the issue of reparation is the most important. It’s 

not about the amount of money. It is about [the fact] that a 

court in Serbia or the government of Serbia recognizes 

them as victims. . . . It depends also on whether the crime 

was covered because the ICTY had to be very selective in 

crimes they are going to prosecute. For example, . . . there 

is the case of Milan Lukić. Milan Lukić was the leader of 
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the Serbian paramilitary group from Visegrad and . . . he is 

one of two persons who [were] actually sentenced to life in 

prison. His crimes were so vast, so big, that the prosecution 

decided not to include everything because it was pointless. 

They knew that they would nail him for two crimes. . . . 

But somehow, the victims of a couple of crimes that he 

committed that were not part of the indictment felt very 

neglected. They reasonably asked, “What do you mean? 

Does it mean that these crimes never happened? Who will 

address this?” Even though he’s in prison, even though he 

lost his appeal, even though justice was served by the 

ICTY, there are still those [who] think they didn’t 

experience it.
78

 

 

iii. Common Criticisms of the ICTY’s Contributions, or Lack 

Thereof, to Justice 

 

When the ICTY was first created, it was widely believed that it would 

operate for a few years and then transition into its residual phase. 

However, delays in capturing fugitives, refusals by governments in the 

Balkans to assist the Court, lengthy trials, and other factors resulted in the 

Tribunal operating for over 20 years, with four trials still pending. When 

the Tribunal was first established, there were many high hopes associated 

with what the Tribunal could accomplish. Many of the interviewees we 

spoke with felt that the United Nations and the international community 

unfortunately created atmospheric expectations about the court by stating 

that it would be a critical factor in peace, reconciliation, justice, and truth 

in the region. As with all man-made institutions, the ICTY is imperfect 

and its efforts have disappointed many. While our interviewees expressed 

numerous criticisms of the court, the criticisms related to the ICTY’s 

contributions to justice we heard most frequently involved: (1) low 

sentences for perpetrators; (2) how the Milošević trial was conducted; and 

(3) the recent acquittals of high-level individuals, such as Gotovina and 

Perišić. 

 

a. Sentencing 

 

One criticism of the ICTY that was repeatedly asserted by our various 

interviewees was the low sentences issued by the ICTY. Since the ICTY is 

an institution created by the United Nations, the death penalty is not a 
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punishment option. The highest sentence that a defendant can receive is 

life imprisonment and, to date, only six defendants have received life 

sentences.
79

 It is difficult for many to understand why many domestic 

systems would issue dramatically longer sentences to individuals 

convicted of one murder than the ICTY sentences perpetrators who have 

committed massacres, multiple tortures, and/or multiple violent rapes. 

Survivors expect high sentences, which is absolutely their 

right and I couldn’t agree more that for these kinds of 

crimes the sentences should be proportional to the severity 

of the crime that has been committed. . . . [T]hen they are 

disappointed, frustrated, [and] re-traumatized once the 

perpetrator is released after serving two-thirds or three-

fourths of his sentence, that he’s welcomed in his 

community as a hero, [and] that he can run for office [or] 

for some public position.
80 

The European criminal justice model, which heavily influenced the 

structure of the ICTY, values rehabilitation in addition to retribution. 

Thus, most European countries allow for convicted perpetrators to serve 

less than their full sentence if they peaceably serve their sentences. The 

ICTY’s sentencing and release model follows the European example.
81

  

Further, since the longest sentence possible at the ICTY is life 

imprisonment, it appears that judges have attempted to scale the atrocities 

committed in the region. While it is difficult to compare one horrific set of 

crimes with another, the Court’s sentencing regime seems to reflect an 

attempt to issue the longest sentences to the perpetrators who committed 

the most heinous crimes, relatively. 

I think the sentences in general for the crimes that we deal 

with - war crimes, crimes against humanity, and genocide - 

are low and they’re lower than could be expected in these 

circumstances. Where you get people involved in hundreds 

of thousands of expulsions, thousands of murders, and 

they’re getting a sentence between 15 and 25 years 

imprisonment, I think almost any domestic system would 

find that surprising . . . . At the same time, sentencing 
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comes down to the judges to decide and in general, there is 

an attitude that these sentences shouldn’t be purely 

retributive, they should also have an aspect of rehabilitation 

for the offenders, which is another value of sentencing. 

They are balancing various factors in reaching them. Also, 

when you’re dealing with hundreds of charges and various 

crimes, it’s very difficult to make any kind of comparison 

from one accused to the next.
82

 

 

b. The Slobodan Milošević Trial 

 

Historically, heads of state enjoyed complete immunity for all acts, 

whether committed in their private or public capacity.
83

 The charters for 

the Nuremberg and Tokyo Tribunals made history by allowing for the 

prosecution of individuals for the laws of war, including heads of state.
84

 

However, both Adolf Hitler and Benito Mussolini died before the tribunal 

was established and although Japan’s Emperor Hirohito survived the end 

of World War II, he was granted immunity and was not prosecuted by the 

Tokyo Tribunal.
85

 In 1999, Slobodan Milošević became the first sitting 

head of state to be indicted for war crimes.
86

 This indictment represented a 
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remarkable shift in international justice and, as this type of prosecution 

had no precedent at the time, the ICTY was in uncharted territory. After 

over two years of trial, Milošević died before all of the evidence was heard 

and the Trial Chamber issued a judgment.
87

 Many in the international 

community and within the Balkans are critical of the Prosecution’s long 

indictment and the lengthy trial. Many believe that because he was never 

convicted, he died “innocent.” 

I think that the prosecution case lasted over two years, that 

the presiding judge died, and then Milošević died, 

obviously wasn’t the best way for the most important trial 

up until then held by the ICTY to have developed. I think 

that there was a great deal of concern amongst the victims 

that the person they saw as being primarily responsible for 

their victimhood had, as it were, escaped justice by dying. . 

. . The indictment was too long. As I recall, there were well 

over 60 charges brought against Milošević and that’s one of 

the reasons the prosecutor’s case lasted so long. It was 

exacerbated by the fact that Milošević insisted, as was his 

right, in defending himself and using the trial as a platform, 

a political platform, to talk to his own supporters back 

home in Serbia. . . . Subsequently, I think that prosecutors 

have learned the lesson and have shortened indictments. 

I’ve got no doubt that the correct approach is to go for the 

big charges, for the jugular. If you’re going to lose on the 

big ones, there’s no point in getting some solace by going 

for the small counts.
88 

I think in [the Milošević] trial, my own view about it is that 

the prosecution charged Mr. Milošević with too many 

counts across too many theaters of conflict. He should have 

been charged in relation to all three theaters of conflict, in 

Croatia, Bosnia, and Kosovo, but 66 counts? I’m not 

convinced; I think it was way too much. The prosecution’s 

case went on for two years and four months. 350 witnesses 

had been either called in person or their documentary 

evidence had been tendered. They had a list of nearly 1,000 

witnesses that they would have liked to have called and the 

Trial Chamber said . . . this can’t go on indefinitely. There 
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are lessons from that trial about the complexity of the case 

against the accused and I’d say at one extreme end of the 

spectrum is the Milošević trial and the other extreme end is 

the trial of Saddam Hussein, with a couple of counts in 

relation to one incident throughout nearly a 40 year 

dictatorship which was characterized by terrible atrocities. 

Those two extremes both . . . represent how not to try a 

former head of state. In between we’ve got to find some 

sort of balance.
89 

Many believe that because Milošević was never convicted, he died 

“innocent.” However, some combat this belief because so much evidence 

was presented in the prosecution’s case to effectively prove his guilt and 

those facts are available for all to see.  Thus, even though he was not 

officially convicted, he did not die innocent. 

Crimes that Milošević was accused of in the ICTY do not 

change [anything] with the perception of most of the people 

in Serbia. In their view, he passed away as an innocent man 

because the trial was not completed. Even had the trial been 

completed, I doubt that many would regard him as a war 

criminal because they do not believe in the ICTY.
90 

In hindsight, they would have had a more streamlined case 

against Milošević and we would have had a verdict, but 

nobody has hindsight. It is incredibly important the 

distinction between “not found guilty” versus “found 

innocent.” I’ve heard people say “Gotovina was found 

innocent” and I’ve said “no, his conviction was overturned 

on appeal.” That doesn’t mean he was found innocent. It 

doesn’t mean he was innocent. It means the legal process 

played out and that is our outcome. It’s very important to 

draw the distinction between “found innocent” and having 

a conviction overturned. Milošević was found nothing, he 

was not found innocent and he was not convicted. We have 

neither finding. It’s very important to not cause 

misperceptions about this.
91
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c. The Recent Acquittals in the Gotovina and Perišić 

Cases 

 

In 2001, Ante Gotovina, former Commander of the Split Military 

District of the Croatian Army and commander of part of Krajina during 

Operation Storm, was indicted by the ICTY.
92

 A few years later, Ivan 

Čermak, former Croatian Assistant Minister of Defence and Commander 

of the Knin Garrison, and Mladen Markač, the former Croatian 

Commander of the Special Police and Assistant Minister of the Interior, 

were also indicted and joined into Gotovina’s case.
93

 The three men were 

widely viewed as being primarily responsible for horrific massacres and 

ethnic cleansing of Serbs during Operation Storm in the Krajina region of 

Croatia. All three were charged with: (1) persecutions on political, racial, 

and religious grounds, deportation, and inhumane acts; (2) plunder of 

public or private property and wanton destruction of cities, towns, or 

villages, or devastation not justified by military necessity; (3) murder; (4) 

inhumane acts; and (5) cruel treatment.
94

 At the trial level, Čermak was 

acquitted and Gotovina and Markač were convicted as members of a joint 

criminal enterprise for (1) persecution, deportation, murder, and inhumane 

acts (crimes against humanity) and (2) plunder of public and private 

property, wanton destruction, murder, and cruel treatment (war crimes) 

and both were sentenced to 24 years imprisonment.
95 

In a shocking about-face in 2012, Gotovina and Markač were 

completely acquitted by the Appeals Chamber in a 3-2 vote, with Judges 

Agius and Pocar issuing unusually pointed dissents to the majority 

opinion.
96

 “The decision of the appeals chamber was based on the 

following rationale: the existence of a [joint criminal enterprise] depended 

on whether the shelling of the towns was unlawful; the assessment of 

lawfulness, in turn, critically depended on the distance at which the 
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artillery projectiles fell in relation to legitimate targets.”
97

 The Trial 

Chamber heard expert testimony regarding the shelling by Croatian 

military forces and accepted a 200-meter margin of error surrounding the 

target as “lawful” targeting.
98

 Since many shells launched by Croatian 

forces ranged from 300-700 meters from the intended target, these were 

determined to be “unlawful” and provided evidence of a joint criminal 

enterprise to shell indiscriminately.
99

 The Appeals Chamber rejected this 

standard as arbitrary and, since the standard was deemed flawed, the 

convictions were found to be in error and were overturned.
100 

Momčilo Perišić, as Chief of the Yugoslav Army General Staff from 

1993 to 1998, was the top military officer of the Yugoslav Army (VJ), 

headquartered in Belgrade, Serbia.
101

 According to the Second Amended 

Indictment, Perišić’s position gave him authority to: “(1) make and 

implement decisions for the VJ General Staff and all subordinate units; (2) 

issue orders, instructions, [and] directives [and to ensure their 

implementation]; and (3) transfer and second VJ personnel to Army of the 

Republika Srpska [(VRS)] and the Army of the Serbian Krajina [(the 

SVK)]….”
102

 The indictment alleged that in early 1995, Karadžić directed 

the VRS to “eliminate the Muslim enclaves of Srebrenica and Žepa” and 

that Perišić knew the attack was planned, and also knew that some VRS 

members would commit criminal acts including persecution, forcible 

transfers, and killings.
103

 In July 1995, VRS forces executed over 7,000 

Bosnian Muslim men and boys in the areas surrounding the town of 

Srebrenica, and forcibly transferred over 25,000 Bosnian Muslims.
104

 The 
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indictment charged Perišić with (1) aiding and abetting these unlawful 

killings, inhumane acts, and forcible transfers; (2) aiding and abetting the 

planning, preparation, or execution of shelling and sniping of civilian 

areas in Sarajevo; and (3) planning, instigating, ordering, committing, or 

otherwise aiding and abetting the shelling of civilian areas in the city of 

Zagreb by the SVK.
105 

The ICTY Trial Chamber’s judgment found Perišić guilty of (1) 

aiding and abetting murder in Sarajevo and Srebrenica, inhumane acts and 

attacks on civilians in Sarajevo, and inhumane acts and persecutions in 

Srebrenica and (2) superior criminal responsibility for murder, inhumane 

acts, attacks on civilians in Zagreb.
106

 He was sentenced to 27 years 

imprisonment.
107

 In another unexpected reversal, the ICTY Appeals 

Chamber found that the Trials Chamber failed to demonstrate there was 

evidence that Perišić’s actions were specifically directed to aid and abet 

criminal activity.
108

 Due to this failure, the Appeals Chamber overturned 

the Trial Chamber and completely acquitted Perišić of all charges.
109

 The 

ICTY Trial Chamber in the case against Jovica Stanišić and Franko 

Simatović followed the legal logic of the Perišić Appeals Chamber and 

acquitted both defendants (although this case is now on appeal.)
110

 

However, the Appeals Chamber in the Nikola Šainović case rejected the 

Perišić Appeals Chamber’s decision that specific direction is an element of 

aiding and abetting and convicted Šainović and his three co-defendants, 

who had also appealed their convictions.
111 

The reaction to the acquittals amongst the legal experts and human 

rights experts we spoke with regarding the legal reasoning and impact in 

the region was almost completely negative. Legal experts stated that the 

bases for the acquittals was weak and/or not based upon solid legal 

precedents and that even if the reasoning was absolutely correct, the cases 

should not have resulted in complete acquittals for these defendants. 

Human rights activists loudly condemned the impact the acquittals had 
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upon their work with victim survivors, their relationship with the ICTY, 

the legacy of the ICTY, and their ongoing work regarding reconciliation in 

the region. 

In my 25 years of professional career, never have I been as 

frustrated professionally than after the acquittals of 

Gotovina and Markač on the one hand and Perišić on the 

other hand. Because in both cases, after more than two 

years trial, after having heard more than 150-200 witnesses, 

the judges in Gotovina, unanimously in the first instance, 

and in Perišić, with a majority of two judges, convicted in 

the first instance based on the evidence presented and after 

having listened to so many victim survivors and witnesses. 

Having seen those two [defendants], after very short 

appeals proceedings, acquitted, both with very small, not 

convincing appeals judgments, was not the most honorable 

day, from an [Office of the Prosecutor] perspective. If you 

look at the Gotovina decision, if you look at the dissenting 

opinions, I’ve never in my entire career seen such strong 

dissenting opinions from two very experienced judges, 

distancing themselves from the main decision.
112 

With the acquittal of Gotovina, and it’s not important that 

Gotovina personally was acquitted, but there has been no 

conviction and there will be no conviction for crimes 

against Serbs in Operation Storm . . . in Krajina. Even the 

supporters of the Tribunal were embittered.
113 

As you can imagine, at the moment, we are deeply 

concerned about our own legacy. We are totally conscious 

and aware of the importance of the role played by this 

Tribunal in the past 20 years of its existence. The worst 

thing that could … happen is if we were not to leave a 

positive legacy. . . .I dissented [in the Gotovina case]. I 

couldn’t agree with the opinion of the majority and I wrote 

what I felt. The majority wrote what they were convinced 

of and I wrote what I was convinced of. . . . Everywhere 

you hand down judgments, sometimes even if they are 

unanimous, they will not please [everyone]. That is the real 

politik of this Tribunal, of the Rwanda Tribunal, and 
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basically of any other tribunal or court, whether here or in 

the respective countries where we come from.
114 

It was in a way, a slap in our face. These verdicts were 

affecting mostly the people who were the greatest 

supporters of the ICTY and of course . . . we are not 

undermining the importance of the ICTY, but they did a lot 

to undermine the credibility of the court and the importance 

of the legacy, unfortunately in the year of their twentieth 

anniversary. . . . You cannot try to explain why these 

verdicts happened because I think that even the judges that 

participated in this appeals chamber were trying to 

overreach themselves . . . . It’s difficult to explain it to the 

victims. It’s difficult to comfort them.
115 

Interestingly, even though many ICTY indictees were welcomed back 

to their respective countries as heroes after they were released or 

acquitted, General Gotovina chose not to become the right-wing, 

nationalistic figurehead, that many in Croatia wanted or expected him to 

be. He chose not to run for office, adopted a more reconciliatory approach, 

and has been living in mostly quiet obscurity since his return. 

It seems that General Gotovina, after his acquittal . . . and 

upon his arrival [back in Croatia] has not lived up to the 

expectations that part of the public and part of this 

marginalized, extreme, right-wing political parties had for 

him. After his return, he has had a very reconciliatory 

approach and [has made] statements . . . in public or in 

interviews that are more concerned with dealing with the 

past, with return of the Serb refugees, [turning] toward 

[the] future. When he first came to Zagreb and there was a 

big welcoming gathering on the main square … the first 

and only sentence he said was “The war is over, let’s turn 

toward the future.”
116
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iv. Common Areas of Praise Regarding the ICTY’s 

Contributions to Justice 

 

While the criticisms of the ICTY are plentiful, the ICTY’s accolades 

are equally numerous. The ICTY was the first international criminal court 

to be created that was not a military tribunal and that arguably did not 

engage in rank victors’ justice. Our interviewees had many areas of praise 

regarding the ICTY’s contributions to justice, but the primary areas were: 

(1) but for the ICTY, there would have been impunity for the perpetrators 

of war crimes, genocide, and crimes against humanity committed in the 

Balkans in the 1990s; (2) the ICTY was a large factor in the creation and 

improvement of national war crimes chambers throughout the Balkans; 

and (3) the ICTY’s case law has contributed greatly to international 

jurisprudence regarding war crimes, genocide, and crimes against 

humanity. 

 

a. The Belief That There Would Have Been Impunity 

Without the ICTY 

 

In all of the interviews we conducted, the interviewees expressed 

misgivings with or criticisms of the ICTY, some more than others. 

However, whenever we asked whether the world would have been better 

off without the ICTY, the answer was a resounding “no.” People inside 

and outside the Balkans seem to universally believe that but for the ICTY, 

there would have been no criminal trials for those most responsible for 

atrocities committed in the Balkans (specifically governmental leaders, 

heads of governmental ministries, and military/paramilitary commanders), 

and possibly no criminal trials for direct perpetrators. The conclusion was 

that the ICTY, while imperfect, was directly responsible for the end of 

impunity for the worst crimes committed during the Yugoslav conflict and 

contributed to the end of impunity for lower-level perpetrators. 

All justice systems have failings, but at the end of the day 

when they look back and see what happened, I think [the 

ICTY] did make a difference to the world. I think they did 

make a difference for sure.
117 

Everyone would say the ICTY has made mistakes, the ICC 

has made mistakes, but . . . how do you prove a negative? I 

think without some prospect of accountability for 
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perpetrators of the worst crimes, we would be much worse 

off than we are now.
118 

If there was no Tribunal [in The] Hague, or something like 

it, certainly nobody would ever be punished for what was 

done because there is a long history of impunity. It is also 

very important to emphasize that it is significant that those 

crimes happened on the territory of Europe because if it 

was not so, then certainly there would [not] be any tribunal 

for those crimes.
119 

Several interviewees noted that it was remarkable that all 161 of the 

ICTY’s indictees were accounted for in some fashion, by being tried and 

convicted, tried and acquitted, having the charges against them dropped 

after further consideration, being transferred to a local court, or dying 

before indictments could be issued or before or during trial. Considering 

the fact that the ICTY does not have arrest powers and had to rely upon 

NATO and local police forces to capture and turn over indictees, many 

believed that this would never be achieved, particularly regarding 

Radovan Karadžić and Ratko Mladić, who evaded capture post-indictment 

for 13 years and 15 years, respectively.
120

 

All 161 indictees were accounted for, most of them [were] 

arrested and they faced some type of justice. Now if you 

talk to the victims, they will say . . . it was far too late, too 

little, and that’s definitely true. But it’s also true that if it 

hadn’t happened, then it would be almost unbearable, the 

lack of justice, the lack of accountability. It’s a small 

measure, but obviously better than the alternative of it not 

being done.
121

 

Certain victim survivors, although critical of certain aspects of the 

ICTY, firmly believed that the ICTY was their one and only hope of 

receiving any sort of justice. 

Each side has their own truth. The most important thing is, 

and I always quote one convicted war criminal . . . Blaškić, 

who was convicted for war crimes in Bosnia . . . . “If the 

tribunal was not created, we would still live with the belief 

that it is possible to commit mass crimes for which nobody 
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will be punished.” Because we have been living with that 

belief for decades if not centuries. This is the first time that 

the principle of accountability has been established and 

implemented in that part of the world.
122

 

I distinctly remember . . . being in a meeting with a victim 

survivor group. They were women who experienced sexual 

violence during the conflict. It was at a time when there 

was a key . . . alleged perpetrator of sexual violence and the 

ICTY was trying to decide whether or not to send that case 

back to Bosnia because . . . the mandate of the Tribunal 

was winding down and they needed to transfer some of the 

cases to the local courts. I distinctly remember interviewing 

victim survivors and they were outraged, just outraged, at 

the possibility that this case could move from The Hague 

back to Bosnia because they didn’t have any faith in their 

institutions. For them, the need for justice was so profound 

and the ability, in their view, of justice institutions in 

Bosnia to deliver that much needed justice [was] simply not 

existent. I think they equated the Yugoslav Tribunal with 

their best hope of seeing some accountability. Which 

doesn’t mean that they were 100% happy with how justice 

was being delivered, but I think for them, it was the last 

best hope for accountability.
123

 

 

b. Creation and Improvement of National War Crimes 

Courts in the Balkans 

 

In 2003, the Security Council adopted Resolution 1503 wherein the 

Security Council: (1) reaffirmed the 2002 statement of the then President 

of the Security Council that the ICTY should concentrate on prosecuting 

“the most senior leaders suspected of being most responsible for crimes 

within the ICTY’s jurisdiction and transferring cases involving those who 

may not bear this level of responsibility to competent national 

jurisdictions;” (2) called upon the international community to assist 

national jurisdictions in improving their capacity to try war crimes cases 

transferred from the ICTY; and (3) called upon the donor community to 

assist the High Representative to Bosnia Herzegovina to create a special 

chamber within the State Court of Bosnia Herzegovina to prosecute war 

                                                 
122

 Interview with Mirko Klarin, Journalist, SENSE News, ICTY, in The Hague, 

Netherlands (Apr. 25, 2014). 
123

 Interview with Param-Preet Singh, supra note 54. 



Spring, 2015 SEEKING TRUTH IN THE BALKANS 295 

 

crimes.
124

 These goals and aims were emphasized and reaffirmed by the 

Security Council in 2004 through Resolution 1534.
125

 War crimes 

chambers were established in Serbia, Croatia, and Bosnia Herzegovina 

and the ICTY has transferred numerous cases to these courts.
126

 Further, 

these courts have indicted and prosecuted individuals accused of war 

crimes who were never indicted by the ICTY. 

Generally, our interviewees felt that one of the ICTY’s greatest 

legacies is its contributions to the creation and maintenance of local courts 

to try war crimes. While people acknowledge that these local courts are 

flawed, the general belief is that they would not have existed without the 

creation of the ICTY and the ICTY’s support and cooperation with these 

courts and that each year, these national courts grow stronger and more 

established. While the ICTY’s work will conclude in the near future, these 

courts will carry on and remain a very important part of the ICTY’s 

enduring legacy and will carry on the work of ending impunity for 

atrocities committed during conflict. 

There has been a lot of attention paid to this concept of 

legacy - what will be the legacy of the ICTY and ICTR. . . . 

I think some of the most important work that was done was 

sending cases back to the region and helping establish 

special and independent war crimes courts within the 

different republics that grew out of the fragmentation of the 

former Yugoslavia. Not the jurisprudence, not . . . the 

enormous judgments, but the fact that we helped promote 

and develop institutions which, hopefully over the long 

term, will serve to protect the fundamental rights of the 

citizens of the former Yugoslavia. I think if there’s any real 

legacy of the ICTY, that’s going to be a very important 

part.
127 

As for the establishment of the Court of Bosnia 

Herzegovina and the contribution of the ICTY towards that, 

I can freely state it was extremely huge and immeasurable. 

I would like to point out two aspects of this support, one is . 

. . the creation of the legislative framework and the other is 

the creation of an organizational framework.
128 
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One of the big lessons learned and legacy projects where I 

think this Tribunal has been very active is organizing this 

interaction between the international level and the national 

level, making sure that the impunity gap is as small as 

possible because this is one of the big problems 

international tribunals have. What’s the point, like in some 

cases of the International Criminal Court, to have 1, 2, or 3 

people prosecuted in The Hague, [who] are the key 

responsible, and then having all of the mid- and lower-

ranking perpetrators going free? You have a huge impunity 

gap . . . I think the future of international justice must be a 

very strong interaction with the international approach and 

the national approach to make sure that this impunity gap is 

relatively small.
129 

Of course it’s important to remember that the ICTY process 

. . . has spawned these other courts in the region, which are 

carrying on. People are being picked up every few weeks 

and facing trials. This process will roll on, it’s not the end 

of the process.
130 

Another important thing is that, thanks to this Tribunal and 

the so-called politics of conditionality of the international 

community, the United States, and the European Union, the 

local judiciary system has been reformed and started, with 

more or less enthusiasm, to hold war crimes trials for their 

own nationals.
131

 

 

c. Jurisprudence Regarding International 

Humanitarian Law and Internal Criminal Law 

 

All of the legal experts we interviewed agreed that the ICTY has 

provided an enormous contribution to the understanding of international 

humanitarian law and international criminal law. ICTY judgments have 

served to expand upon and clarify existing standards and have created new 

precedents in a variety of areas. Thus, the ICTY’s case law has become 

the foundation of modern international law relied upon not only by the 

ICTY, but by other international, hybrid, and national courts. 

Only one year after the Tribunal which dealt with us was 

already organized, we have a Tribunal in Arusha for the 

crimes in Rwanda. And thanks to [the ICTY] we also have 
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the Special Court for Sierra Leone, for Cambodia, for East 

Timor, and in 1998 . . . the Rome Statute for the 

International Criminal Court.
132 

Some of the most important and groundbreaking ICTY decisions dealt 

with the understanding of what constitutes genocide and the prosecution of 

rape and sexual violence as war crimes, crimes against humanity, and 

genocide. In 2001, the ICTY Trial Chamber issued its first genocide 

conviction in the Krstić case, in which the Court determined that the 

massacre of over 8,000 Bosnian Muslim men and boys in and around 

Srebrenica was genocide.
133

 This was a landmark case because the 

Nuremberg and Tokyo Tribunals did not prosecute individuals for 

genocide because genocide did not exist as a crime at that time.  Thus, it 

was the first case of its kind also because prior to this case, it was very 

unclear exactly what qualified as genocide. The ICTY also issued several 

groundbreaking decisions regarding rape and sexual violence during 

conflicts, including: (1) Tadić, which was the first case to consider sexual 

violence against men during war;
134

 (2) Kunarac, et al., which considered 

the horrific events in Foča during the war, wherein Bosnian Serb forces 

committed murder, torture, rape, sexual enslavement, and other atrocities 

against the Bosnian Muslim inhabitants of the town, and determined, 

among other things, that sexual enslavement and rape qualify as crimes 

against humanity;135 (3) the Mucić, et al. case, where the Court heard 

evidence of atrocities committed at the Čelebići Camp and found, among 

other things, that rape is torture;
136

 and (4) Krstić, wherein the ICTY 

determined that there is a connection between rape, ethnic cleansing and 

genocide.
137

 While certain other cases, such as the acquittals in Perišić, 

Stanišić and Simatović, and Gotovina, as discussed in more detail in 

Section C(3)(c) above, have been controversial and disappointing to many, 

the overall contribution of the ICTY to jurisprudence regarding 

international humanitarian law has been immense and of vast importance. 

[The ICTY] took a very limited amount of case law, 

especially on procedural matters, and developed this whole 

amazing array of case law . . . . The principles, especially 
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the head of state issue, . . . without the ICTY, we wouldn’t 

be where we are on that issue.
138 

We now have a huge amount of jurisprudence on the 

parameters of genocide, war crimes, and crimes against 

humanity - all of their different permutations and all the 

different forms of individual and command responsibility. . 

. . This is the first tribunal to create such a magnum opus of 

jurisprudence, which I think is a tremendous legacy for all 

kinds of trials going forward, whether they are national 

court trials or trials at the international level. If you look at 

some of the specific accomplishments, certainly 

prosecutions for crimes of sexual violence . . . . The 

prevalence of rape is a sad comment of what occurred 

during the war, but at least it is brought to the forefront of 

people’s consciousness when we have these prosecutions of 

rape as a form of genocide, at the ICTR, and war crimes 

and crimes against humanity [at the ICTY]. The Krstić 

decision is also jurisprudentially significant. It’s the first 

decision that Srebrenica is a case of genocide. . . . After 

Srebrenica, there was a lot of use of the term “ethnic 

cleansing,” because one wasn’t sure whether Srebrenica 

was a genocide or not, and that needed to be adjudicated 

that it was. I think that sets forth a very important 

benchmark.139 

One of the most important achievements of this Tribunal is 

that finally war rape became a crime against humanity for 

the first time in the history of civilization.
140 

When we started our work, we realized that although the 

basics were there, international humanitarian law and 

international criminal law had not really been seriously 

dealt with by anyone except for the Nuremberg and Tokyo 

Military Tribunals. Over the years we have rendered a huge 

number of judgments which deal with several aspects of 

international criminal law which had not been dealt with 

before and which needed to be explored properly. I think 

our contribution in that area is perhaps one of the major 

aspects of the legacy. . . . When it comes to genocide, we 

have articulated very carefully the elements of specific 

intent in genocide, which is not required in any of the other 
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crimes except persecution. We have dealt with several 

aspects of genocide including the numerical aspect of it and 

that applies also to the Rwanda Tribunal. We have dealt 

with persecution for the first time in international legal 

history. Persecution was not very well-defined before the 

ICTY started dealing with the cases. We have dealt with 

certain aspects when it comes to crimes against humanity, 

and with the aspect of persecution, we have dealt with the 

right to employment and violations that occurred in the 

[former] Yugoslavia against the right to employment, the 

right to proper medical attention, violations of the principle 

of the freedom of movement, those are but a few. For the 

first time, we have dealt with these issues. We have also 

dealt in great detail with torture and with sexual crimes and 

rape, in particular - making it clear that rape, for example, . 

. . in certain circumstances could equate to torture, apart 

from being a crime on a standalone basis. We have 

properly defined sexual offenses, which had not been 

defined before.
141 

 

v. Conclusions Regarding the ICTY’s Contributions to 

Justice 

 

In many ways, justice is in the eye of the beholder. Whether an 

individual believes that justice has been achieved often depends upon a 

person’s role in a conflict, the harm suffered, who is in charge of creating 

and operating a given justice mechanism, and many other factors. 

However, most everyone can agree what constitutes the lack of justice, 

and that is impunity for those who have committed grave crimes. 

While the ICTY is an imperfect institution, it has absolutely 

contributed to the end of impunity in the former Yugoslavia, through 

prosecutions at the ICTY itself and through the promotion of prosecutions 

at national courts. Further, the creation of the ICTY and its successes have 

contributed to the creation of numerous additional international, hybrid, 

regional, and national tribunals dealing with war crimes. 

Criticisms of the Court regarding justice issues such as sentencing, the 

way the Milošević trial was conducted, and certain acquittals contain 

much validity. However, it cannot be forgotten what an extraordinary 

accomplishment it was to create such a tribunal, especially during the 

pendency of the war. Furthermore, the ICTY has no remaining fugitives - 
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it processed all 161 indictees, which is a remarkable feat considering the 

political push-back to the ICTY in the region. 

The ICTY has created an enormous volume of case law regarding 

international humanitarian law and international criminal law. For the first 

time in history, a sitting head of state was indicted and prosecuted for 

crimes committed while acting as head of state. ICTY precedents have 

expanded our understanding of genocide, rape and sexual violence as tools 

of war, torture, command responsibility, and many other issues. To this 

day, the Court is considering what qualifies as aiding and abetting and 

joint criminal enterprise. While other international and local tribunals do 

not always choose to follow the legal standards set forth by the ICTY, they 

are set forth in lengthy, thoughtful judgments and are available for 

consideration by others. 

The ICTY has demonstrated that it is possible to try heads of state, 

military commanders, and those in charge of governmental and military 

departments for crimes committed during war. It has shown the world that 

criminal justice can be achieved for victims and survivors. While the 

existence of this court and others may not act as a deterrent to atrocities, it 

does represent a reckoning and demonstrates that the global community is 

committed to ending impunity for genocide, crimes against humanity, and 

war crimes. 

 

D. History, Truth, and Memory 

 

There are varied opinions regarding how much the Tribunal has 

actually contributed to the regional dialogue. Many factors such as the 

distance of the Tribunal from the region, the delay of outreach efforts, and 

the difficulty of lay people to understand the complexity of legal decisions 

have all contributed to inhibiting a shared narrative of history. Decisions 

issued by the court can be manipulated to frame a false narrative. Some 

events that occurred during the wars have not been brought under the light 

of justice at the Tribunal. These details in the future may be disputed 

because they are not documented. But in the larger context, the Tribunal 

has contributed to establishing the facts regarding many events during the 

wars. Facts established at the Tribunal cannot be denied by future 

generations; these facts cannot be revised or changed with time. However, 

more time needs to pass before the political and cultural arenas are ready 

to face the past. 
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i. The “Truth” Regarding the War in the Former 

Yugloslavia in a Global Context 

 

For 50 years after World War II, no one was held accountable for war 

crimes, crimes against humanity, or genocide by an international tribunal 

and no sitting head of state was criminally prosecuted, even though 

horrific atrocities occurred around the world. Thus, one of the struggles 

some people in the Balkans have with the “truth” of what happened during 

the Yugoslav conflict, and how historians will recount that truth, is that 

since an international criminal justice mechanism was used to try the 

Nazis, and not utilized again until the ICTY was established, inevitably 

there will be comparisons of people in the Balkans to the Nazis. This issue 

causes some people to deny the truth and/or block efforts to remember 

what occurred. 

The Tribunal, . . . at least in 1993, was the only body 

established by international community to try for war 

crimes in the history of the mankind, except for the 

Nuremberg Tribunal. And then inevitably, you compare 

yourself against Hitler. You have legitimate arguments why 

nobody else in the world’s history or at least why nobody 

else between 1945 and 1993 had been put on trial for war 

crimes. Why only Serbs, Croats, and Bosniaks? . . . 

Acknowledging that the Tribunal was not established in 

vain or for no reason, it was simply established because at a 

given moment in a given set of political circumstances at 

the end of the Cold War, at the moment when globalization, 

especially globalization . . . of the media started to be 

omnipresent, when information and news about atrocities 

committed in the wars of the former Yugoslavia were 

quickly circulated all over the world.
142 

There is also a problem placing the suffering of people in the Balkans 

in the global context - who has suffered the most since World War II?  It 

appears that some people need what happened to be recognized as the 

worst of atrocities and that the people there suffered the most. Further, 

some in the former Yugoslavia believe that certain individuals or groups 

suffered more than others and thus the focus should be upon only those 

individuals or groups. There is anger that the atrocities that occurred in 

Srebrenica gets more attention than atrocities that occurred in Prijedor, 

Vukovar, the Republic of Serbian Krajina, or in countless other places. 
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For me it’s what I tell to my students, it’s like something 

that I mentioned in the beginning like victims Olympics. 

What you have is Olympic games for victims. Who’s the 

bigger victim? I was invited to speak at a conference about 

the experience of South Africa and their Truth and 

Reconciliation Commissions. So I started speaking about it. 

There was this guy from Bosnia who raised his hand and 

said, “What are you talking about, they only had 

apartheid.” They only had apartheid? And, I was like, with 

all due respect, apartheid is a crime against humanity. He 

said, “Well, we had genocide.” I said so did Rwanda. And 

he said, “Yeah, but that’s Africa.” . . . That is actually the 

opinion of the majority here. It took them years to stop 

using “the biggest crime after the Second World War” 

because somebody informed them that 800,000 people 

were slaughtered. Mainly not using heavy machines or 

concentration camps, not factory, not industry of death, but 

you know, machetes, in 100 days, which is a Srebrenica per 

day.  This is the crime Olympics now. Who is equal to 

Hitler? . . . When I teach, when I give lectures to my 

students I always say there is no . . . little crime, the crime, 

and the biggest crime. Because crime is a crime. A person 

who lost one member of a family . . . will suffer the same 

loss as somebody who lost five members.
143 

While these feelings and perceptions are certainly understandable, 

they stand in the way of establishing the truth of what happened by 

encouraging denial and distortions. Many hoped that the ICTY would be a 

neutral, unbiased arbiter that could collect evidence that would 

unassailably demonstrate the truth of what happened. 

 

ii. The ICTY as Historian 

 

Facts established at the ICTY and other tribunals contribute to the 

furtherance of peace for future generations by documenting how these 

atrocities came to pass. Tribunals act as a lesson for the future and may act 

as a deterrent to future war crimes, crimes against humanity, and genocide. 

Better narratives of history, there is no truth of course, but 

better narratives of history are likely to be useful in 

deterring some of the most egregious misrepresentations of 

history in time to come when people wish to misuse history 
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in order to generate further conflict. Well if they want to do 

that and there’s a record of evidence that is as extensive as 

it is in these cases that shows their narrative of history 

would be wrong, that’s obviously very valuable. And these 

records shall also be valuable in explaining to the citizen or 

also the leaders how it is that mass atrocities come to be 

committed.
144 

However, many legal experts believe that it is not the Tribunal’s job 

to act as historian and that the facts established at the Tribunal are an 

incomplete record of events. 

We’re not good historians as prosecutors because we’re 

only allowed to base our narrative on what we can get 

admitted into evidence. And that often is not a very 

common sense process. And things will be excluded that 

should be included in the narrative . . . . It’s very clear 

when you look at Nuremberg, the narrative that was 

produced by the Nuremberg trials about the Nazi holocaust 

is very incomplete. And for me one of the lessons that 

we’re still struggling with is how much of a historical 

component should be part of the criminal process.
145 

The mandate of the Tribunal is not to create a historical 

record about the conflict in the former Yugoslavia. While 

we are saying this to our interlocutors, it is not a 

comprehensive analysis or recording of everything what 

happened in relation to the conflict. During the conflict and 

even years after that there is a denial of the crimes 

committed and we see today that there is in the Serbian part 

of Bosnia and Republika Srpska still very often denial of 

the Srebrenica genocide for example. And having those 

records, having those clear judgments on one hand but also 

the underlying evidence is a very strong record which can 

always be put in front of those who still think that they 

have to deny those crimes and who are refusing to accept 

that perhaps people from their own community have been 

involved in massive crimes.
146 

And their role is not to write a history even though we 

would so much like because we don’t have other channels 

here in the Balkans. We so much are focused on the 

Tribunal and we believe that they will write some things 
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that we will use . . . for our history books and it doesn’t 

work that way. Especially as someone who had a chance to 

work in media outreach in that department of the Tribunal, 

to spend like seven months there. I absolutely understand 

that that institution is just a court.
147 

Courts are not designed to uncover every detail of history and 

historians are not seated behind the benches recording volumes of truth. 

However, without a historical record to teach future generations, we have 

no starting point toward the prevention of atrocities. These trials serve as a 

lesson for the future. The human stories established during the course of 

these trials are recorded, shared, and studied for generations to come and 

may in fact contribute to the prevention of further mass atrocities. 

We know we’re all capable of doing it and it’s the question 

of the coincidence of a number of factors that leads the 

otherwise well behaved citizen to commit atrocities. We’ve 

known that just since the Second World War, but well 

before that we’ve known how to do it. We’ve known how 

to create monsters out of our fellow citizens. So does this 

new account change that? Hopefully it does. Hopefully, if 

you keep making it more and more obvious how things 

happen then you’ll make it more and more difficult for 

leaders to act in ways that lead to the commission of mass 

atrocities. And indeed I think, you can argue, and I 

certainly argue as a commentator, that it is simply no 

longer possible for any political leader anywhere in the 

world to pretend ignorance of how the words he carelessly 

states on a podium for political purposes will have the 

affect they have in the commission of crimes by those of 

his supporters who are inclined to follow his words. The 

connections between political leadership and mass atrocity 

crimes is better explained and understood with every well-

articulated narrative of events that these trials generate.
148

 

 

iii. Truth and Denial 

 

Even with the vast amount of testimony and witnesses to document 

the crimes that occurred, there remains today a very serious denial of some 

of the worst atrocities. This is especially prevalent in certain parts of the 

region. Failure to deal with or face the past and the altering or denial of 
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history permeates the current atmosphere. Even with the Tribunal, it seems 

to some as if none of these crimes ever occurred or it is best to forget the 

truth. 

What is really striking about the Republika Srpska now is 

the degree of denial. I think there was a sort of opening up 

in the early 2000s where people and political leaders, and 

ordinary Bosnian Serbs were prepared to contemplate what 

had happened. What they as a people had done. And what I 

found more recently, there is a retreat from that to the sort 

of comfort of almost complete denial. You see this for 

example in the monuments in places where there were the 

greatest massacres, the worst camps you see monuments to 

the Serb fallen, Serb soldiers. And in the case of Trnopolje, 

a terrible camp in western Bosnia, in the actual grounds 

where the camp was, many people were tortured and killed, 

there is a concrete monument to the Serb soldiers and this 

inscription that is a bit of a poem dedicated to liberty, to 

freedom. And no memorial to the people who were killed. 

In Višegrad, . . . another scene of terrible atrocities, mass 

murders, they put up a monument in a Muslim cemetery 

which was dedicated to the women and children, and the 

old men who had been slaughtered as part of the genocide 

in Višegrad. And the municipal authorities who [are] now 

run by the same party, Karadžić’s party who oversaw the 

ethnic cleansing of Bosnia, these municipal authorities have 

gone in and with an angle grinder removed the word 

genocide. Also in the same town in Višegrad there is a 

house where some 60 plus people were barricaded in, 

women and children, old men. The military-age men had 

already been rounded up or had escaped. These people 

were barricaded in and then the place was set on fire. And 

anyone trying to escape was shot down. A terrible atrocity. 

The families, the survivors were trying to rebuild it and 

they were planning on the room where this happened, a 

kind of basement, to put an interior shrine so that it would 

be a very private thing, but just somewhere to remember 

these people who were killed. These same municipal 

authorities, run by the SDS [Serbian Democratic Party], 

Karadžić’s party, have come up with ways of changing the 

route of the road that goes past there and claiming that this 

was somehow in the way and had to be knocked down. . . . 

Again and again you come up against this. It is the 
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systematic way, erasing of history so that people won’t 

have to face it, won’t have to contemplate the implications 

of what they’ve done. And a real hatred towards survivors, 

especially those who speak up, who stand in the way of this 

amnesia.
149 

The lack of and delay of outreach efforts in the region also 

contributed to conflicting versions of truth that still remain in the public 

opinion today. 

It was just very striking that rather than produce a kind of 

commonly agreed version of the truth [the Tribunal] 

seemed to be producing or just confirming peoples’ 

existing versions of the truth. That was the early stages, we 

have a change later on but that was obviously the time 

when most people were paying attention on a daily basis. 

And so it didn’t have any instant or quick effect in terms of 

kind of producing a commonly agreed version of the truth 

that people could use as a basis for reconciliation.
150 

Truth is also something that is based on a perception and a point of 

view or experience; thus, for each person who was affected by the events 

in the former Yugoslavia, a different truth emerges from their own 

personal experience. 

We need to understand . . .  [that] everybody has [their] 

own truth. Everybody has [their] own story. So every story 

should be respected and recognized and that is the way for 

me to deal with the past. Because we have a saying in 

Bosnia . . . we say that every mother is crying in the same 

way. So I believe [a] mom of a Serbian solider is also 

crying for [her] own child [and] the mom of someone who 

is maybe an innocent civilian in a line for bread and water 

[is also crying]. So it’s complicated, but we should keep 

going.
151

 

One of the many organizations that have worked tirelessly to combat 

denial and record facts regarding atrocities committed during the war is 

the International Commission on Missing Persons (ICMP). The ICMP was 

established in 1996 to support the Dayton Agreement. Its “primary role is 

to ensure the cooperation of governments in locating and identifying those 

who have disappeared during armed conflict or as a result of human rights 
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violations.”
152

 The ICMP is uniquely situated because it is not a 

governmental organization and it is not associated with a certain country, 

region, or ethnicity. Its work is purely scientific and its mandate is to 

identify all 40,000 individuals who went missing during the conflict, 

regardless of who that individual is and who was allegedly responsible for 

their death. 

ICMP is the first purpose-specific organization that was 

ever created to address missing persons cases from armed 

conflict and from human rights abuses. It was created in 

1996 at the behest of President Clinton as a multilateral 

effort to deal with the 40,000 persons [who] went missing 

in the former Yugoslavia as a consequence of the conflicts 

that took place here. It’s the first time that the international 

community came together to build a structure like this, and 

that was in the late 1990s . . . . When the ICTY was created 

in 1993, it really began its investigations with a large-scale 

effort in 1996 to literally dig up evidence of crimes that 

were committed. As far as I know, there is no historical 

parallel with this. They went out and dug up mass graves, 

which contained not only the victims of atrocities, but also 

evidence regarding how they were killed or their execution. 

And this was a massive effort. Most of the people they 

were digging up . . . also come under the category of 

“missing persons,” as far as we’re concerned. As ICMP, 

we’re not just searching for casualties of war, we’re 

searching for those persons who are casualties of war [and] 

also whose bodies were deliberately hidden by perpetrators 

to hide crimes . . . . We estimate that today over 27,000 

persons [of the 40,000 declared missing during the conflict] 

have been identified, which is huge. That’s over 70%; 

that’s never happened before. We know for a fact with 

DNA testing that over 17,000 persons have been accurately 

identified . . . . Of the 8,000 persons that were executed, 

killed, and hidden in mass grave sites [in and around 

Srebrenica], we’ve identified almost 90%.
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iv. Memorialization 

 

Memorialization remains a serious problem for the region today, with 

human rights advocates, victims groups, and survivors fighting each day 

for remembrance against the backdrop of heated denial. One of the major 

themes for advocacy throughout the Balkans is memory and facing or 

dealing with the past. Many in the region believe that this is the only way 

to move forward, to find justice, and to live together in peace. Numerous 

individuals and groups in the Balkans have missions to, among other 

things, educate people in the region as to what really happened during the 

war and advocate for proper memorialization. 

The Association for Social Research and Communication 

was established in 2013 in Sarajevo . . . . Since in Bosnia 

Herzegovina we do not cherish the culture of non-violence 

and peace culture, but we practice direct violence, either 

through the structure or culture, we decided to be the first 

organization orchestrated as a peace organization in Bosnia 

Herzegovina  . . . . We are aware that in Bosnia 

Herzegovina, regarding facing the past and transitional 

justice, we have a situation where it is based ethnically. 

Like if a Bosnian is a victim or a relative of victims, he or 

she will weep only for theirs. We have decided to mark all 

the victims and all the crimes committed upon all the kinds 

of victims, meaning their ethnicity, nationality, religion, 

and so on. Everything was based on one slogan . . .  and we 

take it to all of our vigils, and it says “Nationalism 

Kills.”
154 

You cannot have, in Prijedor, ten, literally, of monuments 

to Serb soldiers who have died in the war - which is 

perfectly fine with me, I fully understand the need to 

memorialize that loss - while at the same time not to have a 

mention in any way of 3,500 citizens of Prijedor - civilians 

- who were killed in Prijedor, not like those soldiers 

elsewhere in Bosnia . . . . Our intervention is . . . going to 

the public square and saying [that] this has to be 

memorialized . . . . Last year we had a march in the city, 

despite the ban of the mayor and the police, to the main 

square to lay 103 roses for 103 children, with their names 

attached to these roses, in a circle to basically symbolically 

show that there could be a memorial there . . . . It was, as 
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you can imagine, quite emotional and we left these flowers 

and we said what we had to say and then disbanded, people 

went their way . . . . I expected that the flowers would have 

been picked up by the police or someone immediately after 

the crowds dispersed. I was stunned to see that they were 

still there intact six hours later . . . . People coming to the 

main square would immediately get drawn to see what it 

was and then they would start reading the names and going 

around the circle. It was quite powerful because they all did 

it with a great deal of empathy.
155

 

 

v. Conclusions Regarding the ICTY’s Contributions to 

Truth, History, and Memory 

 

Even with 21 years of trials, thousands of testimonies, and the passage 

of time, the region still suffers from the afflictions of scattered blame and 

victimization. The ICTY has failed to reconcile these factors that inhibit a 

shared history for those who live in the Balkans today. However, 

expectations that the Tribunal could create a complete history of the 

conflict and that this history would be accepted by everyone in the former 

Yugoslavia were simply unrealistic. 

The ICTY is a justice mechanism that is charged with prosecuting 

certain types of perpetrators for certain types of crimes. This limited 

jurisdiction automatically determines that the ICTY could not possibly be 

the historian of the conflict because all of the perpetrators will not be 

adjudicated by the Tribunal, all of the actions taken during the conflict 

were not criminal, and lower-level crimes are not being considered by the 

Tribunal. Further, even in the cases before the Court, the goal of 

prosecutors is to indict those they believe committed the worst atrocities 

and obtain a conviction. Obtaining a conviction in an efficient and timely 

manner often means that an individual is not indicted for all of the crimes 

he or she allegedly committed. Thus, the full truth about the limited subset 

of individuals tried at the ICTY is not even complete. 

However, the contribution the ICTY has made toward constructing a 

narrative of the worst atrocities committed in the former Yugoslavia 

cannot be overstated. While every crime and every perpetrator is not 

accounted for, the ICTY gathered hundreds of thousands of pages of 

documentary and testimonial evidence which irrefutably demonstrate that 

such crimes occurred. While certain people in the region may not currently 

be ready to accept that narrative, the hope is that as more time passes, that 
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narrative will become widely accepted and that historians and others will 

build upon it to create a complete historical truth. The ICTY’s efforts are a 

weapon against denial and revisionism and provide the facts needed by 

those in the region who are attempting to memorialize certain events. 

Therefore, even though the ICTY’s contributions toward truth, history, 

and memory are neither perfect nor complete, they are of undeniable 

importance. 

 

E. The Overall Legacy of the ICTY 

 

After interviewing and recording the testimonies of 75 persons around 

the world discussing the legacy of the ICTY, it is clear that the narrative of 

the ICTY’s enduring legacy is still in flux. However, as set forth above, 

certain themes regarding legacy are very clear. The ICTY’s direct 

contributions to peace are minimal, but it may have assisted in opening the 

way for others to bring and maintain peace. Virtually everyone agrees that 

its contributions to reconciliation in the region are non-existent, but again, 

without its efforts regarding justice, the small gains toward reconciliation 

that have been achieved thus far - and the hopefully larger ones in the 

future - would have been much more difficult. The ICTY’s contributions 

to justice seem clearer. The ICTY has contributed enormously to 

international criminal law and international humanitarian law and has 

brought a form of justice to people in the region. While there are many 

valid complaints about the form, speed, and cost of that justice, most agree 

that the ICTY has been generally successful in this endeavor and that its 

legacy of justice will be positive. 

The ICTY promised in some cases, or the Presidents of the 

ICTY, or maybe . . . also the mandate promised something 

[that was] not really possible to fulfill. They said that they 

were going to be established in order to bring peace, 

justice, and reconciliation to the countries of the former 

Yugoslavia. Peace, was brought by somebody else. Justice, 

partly. So, criminal justice, yes. But criminal justice is not 

really giving enough space for the victims. It’s very much 

focused on the perpetrators. It’s not the fault of the ICTY, 

it’s just the criminal justice system that works that way. But 

reconciliation, definitely not.
156 

Regardless of the imperfections and the difficulties in seeking justice 

on an international level, overall it is unanimous that the world is better off 
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with the ICTY. Not one person in over 75 interviews felt that the Tribunal 

was a mistake or that it did more damage than good. 

There’s something cathartic about coming here and 

confronting the person or one of the people who’s 

responsible for the terrible things that happened to you and 

your family and giving evidence about it. Having said that, 

the situation is still quite tense down in the region. I think 

we have fallen very short of the high hopes that people had 

that we would restore peace and foster reconciliation. I 

think the best we can do or the best we have done is to 

prove a limited number of cases, to provide evidence of 

what happened and the truth about what happened, and 

convict a number of people that are responsible.
157 

When I speak to victims in Bosnia, the thing that strikes me 

most is that they typically have a really long litany of 

disappointments in the Tribunal. The trials last too long, 

they didn’t indict enough people, the sentences are too low, 

and perpetrators get out on the streets too early, and victims 

encounter their torturers next door. And these are profound 

disappointments. There’s a lot of anger toward the 

Tribunal. But when I ask some people, well in light of all of 

this, given what you’ve experienced, now that you’ve seen 

the reality, do you think it was a mistake to have created 

the Tribunal? Do you think it was just a misguided idea that 

this would do some good? And every single person I asked 

this question to said, “NO! You’ve completely 

misunderstood me. Are you crazy? How could you ask 

such a question?” And they would say that without the 

Tribunal we would not have had any justice and we 

couldn’t have gotten through this if we didn’t have justice. 

So I think their view was it’s not good enough. They 

wanted more justice from the ICTY, but it would have been 

much worse if they had gotten no justice at all.
158 

We can only learn from the history of this Tribunal and other 

Tribunals that have evolved since the end of the Cold War to move toward 

a system that seeks justice in the quest to prevent humans’ worst 

sufferings. International justice is new on the scene of a globalized world 

and it may take decades to realize the fruits of its labor, but it is a 

beginning and a step toward justice for the sake of mankind. 
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If there was no Tribunal at The Hague, or something like 

that, then certainly nobody but nobody would ever be 

punished for what was done. Because there is a long history 

within the international regarding the impunity. It is also 

very important to emphasize that it is significant that those 

crimes have happened in the territory of Europe, because if 

it was not so than certainly there would be . . . any kind of 

Tribunal regarding those crimes.
159 

What began in Nuremberg has been solidified with the ICTY and 

ICTR; we now have the ICC and other ad hoc Tribunals to seek justice 

and accountability for the most heinous crimes in our tumultuous human 

history. There will be more to come in the world of international justice 

and the ICTY is just a stepping stone toward that future. 

We must never forget that the record on which we judge 

these defendants today is the record on which history will 

judge us tomorrow. To pass these defendants a poisoned 

chalice is to put it to our own lips as well. We must 

summon such detachment and intellectual integrity to our 

task that this Trial will commend itself to posterity as 

fulfilling humanity's aspirations to do justice.
160

 

 

F. Youth and Optimism for the Future 

 

Today many in the region and even those at the ICTY look toward the 

youth of the region for creating the change that is necessary to find a 

source of peace and move closer to reconciliation. Human rights groups 

and advocates tend to invest their energies in the future generations in the 

hopes that they will grow up learning a shared narrative of events. Many 

actors in the region use youth exchange programs to further the dialogue 

and understanding. The ICTY engages young professionals working in the 

local state courts, exchanging procedures and experience that can be taken 

back to the region and put into practice. The ICTY outreach program visits 

schools in the more ethnically divided, contested areas to share the work 

of the ICTY and the details of the trials. 

I do hope and I do count [on] . . . the new generations  . . . 

[that were] not affected by the wars . . . . They did not 
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suffer from the conflicts in the former Yugoslavia; [they] 

will have a more neutral and more open-minded perception 

of the work of the Tribunal.
161 

I think, and actually we believe at Helsinki Committee, that 

it’s only possible to work with young people and to talk 

with them and to provide them with facts, . . . facts which 

they cannot obtain from media or from their families. To 

provide to them an alternative and to encourage them to 

think as open-minded [people] and . . . to think critically.
162 

Our experience with the youth has been very positive and 

we believe that this is a generation that can really bring that 

revolution in a sense similar to the experience in post-Nazi 

Germany when the young generation really decided to face 

the past and to ask questions about the conflict and the 

events, [the] violation of human rights and humanitarian 

law. And in Bosnia Herzegovina [it] is pretty much the 

same situation. But additional differences related to Bosnia 

Herzegovina [are] the absence of any subject or course in 

their regular curriculum that teaches them about transitional 

justice or dealing with the past or similar topics. As [an] 

institution we still have the power to gain political support 

for our projects . . . . We’ve been engaged with the high 

school students for three years here in Bosnia Herzegovina 

and the feedback received from the students is 

overwhelmingly positive . . . . We believe that the students, 

they do have potential to just move forward this process of 

dealing with the past.
163 

We now have interns, legal interns from the region working 

here [at the ICTY], and I guess I am most encouraged by 

them. If I go to a conference where people who are adults 

during the war are attending, I hear the same kind of 

speeches that we know happened before the war. I don’t 

think we’ve changed their minds, I don’t think we ever 

will. But, I do know that many of the young people that 

come here, whatever ethnicity they are, look to this 

institution for the truth about what happened. They read our 
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judgments and I think that they recognize that some of the 

rhetoric of the past is just that, rhetoric.
164 

Human rights groups and local advocates throughout the region work 

with youth to combat the false narratives that permeate the public sphere. 

These narratives get passed on from generation to generation, breeding 

longstanding contempt and hatred that carries forward. Public schools are 

not dealing with the past and history books omit the 1990s from their 

curriculum. Groups like Youth Initiative for Human Rights, the Helsinki 

Committee for Human Rights, GARIWO, the Post-Conflict Research 

Center, and others work tirelessly with the youth of the region to talk 

about the past and help the next generations face the future so that history 

or the violent history does not repeat itself again. 

 

CONCLUSION 

 

It is impossible to predict what the full legacy of the ICTY will come 

to be in the future. Since we cannot know what crimes have been 

prevented, we can only imagine what the greater legacy of the Tribunal 

will be. We hope that it has in fact contributed to the permanence of 

international law and that someday all countries will participate in a 

system that provides accountability for violations of human rights and 

humanitarian law. We hope that it has prevented future war crimes, crimes 

against humanity, genocide, and aggression through the lessons from the 

past. We also hope that it has contributed toward restoring peace and 

promoting reconciliation in the Balkans and beyond. 

We do know that the Tribunal, even with its foibles and 

imperfections, has contributed immensely to international law and justice 

by holding those most responsible accountable for mass crimes and 

atrocities. The ICTY has greatly expanded the understanding of what 

qualifies as genocide, command responsibility, and rape, sexual violence, 

and sexual enslavement as crimes against humanity and war crimes. The 

ICTY also demonstrated that it is feasible to indict and prosecute a sitting 

head of state and that it is possible to conduct fair, non-military trials of 

those who give the orders to commit atrocities, not just those who carry 

out those orders. Seeking Truth in the Balkans, documents through 

extensive research what the legacy of the ICTY is after 20 years of 

existence. As the legacy is a living thing, it is anticipated that it will 

evolve over time, but that even with that evolution, the basic 

understanding of the ICTY’s remarkable achievements and contributions 

to international justice and human rights will remain. 
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