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EDITOR INTRODUCTION 
 
The 2016 Law Journal for Social Justice Symposium, “Promising Practices 

in Criminal Justice” focused on current programs regarding re-entry and 
rehabilitation.  Discussions ranged from specialty court programs like the 
Veteran’s Court and Homeless Court, victim-oriented rehabilitation for 
trafficking victims, and re-entry programs.  Panelists included judges, practicing 
attorneys, and community organizers. 

Social justice is an evolving, broadening concept, finding new meaning 
throughout the academic community.  This journal, and the articles found herein, 
is designed to present these emerging concepts in a manner that allows both the 
jurist and the layperson to engage them. The issue begins with Zoning and 
Regulating for Obesity Prevention and Healthier Diets: What Does the South Los 
Angeles Fast Food Ban Mean for Future Regulation?, written by Kim 
Weidenaar, an article commenting on local zoning ordinances as tools for 
preventing obesity in disproportionately affected populations. However, with the 
second article, Eating Mascots for Breakfast: How Keeping Native Faces off 
Labels Can Grow Tribal Economies, Leah K. Jurss concentrates on  food 
sovereignty in tribal communities and labeling of Native food products.  Alex D. 
Ivan then shifts the focus by studying how electronic monitoring may be used to 
empower victims while reducing burdens of imprisonment spending in Utilizing 
Electronic Monitoring to Enhance Domestic Violence Victim Safety. Next, in 
Constitutional Protection of Domestic Violence Victims Reinforced by 
International Law Marina Kovacevic argues ratification of the Convention on the 
Elimination of all forms of Discrimination Against Women (CEDAW) in the 
United States.  Sara Movahed, in Devastating Effects of the International Failure 
to Recognize Refugees of Gender Based Persecution, then examines legal 
shortcomings resulting when asylum based solely on a history of gender-based 
persecution is not considered.  Through Kennedy’s Law: The Hidden 
Constitutionally-Protected Classification, Nicole Fries explores the necessity of 
Supreme Court action to provide lower courts the ability "to apply a suspect class 
framework to non-marriage sexual orientation laws.”  Next, Erin Iungerich, in 
My Nurse is a Pornstar: Should Discrimination Law Protect Moonlighting in the 
Adult Industry?, considers protections for at-will employees participating in adult 
industry activities after-hours. Finally, Secrecy, Espionage, and Reasonable 
Efforts Under the Uniform Trade Secrets Act – An Unbalanced Mass by Peter L. 
Krehbiel concludes the issue by analyzes concerns that shifting costs related to 
trade secrets may undermine public policy and society at large. Collectively, the 
unique perspectives of these articles present important domestic and international 
issues that must be examined in today’s changing landscape. 

Special thanks to the Law Journal for Social Justice Editorial Board for their 
hard work and dedication. 

 
Asha McManimon 

2015-2016 Editor-in-Chief 
Law Journal for Social Justice 





 
 

 

ZONING AND REGULATING FOR OBESITY PREVENTION AND 
HEALTHIER DIETS: WHAT DOES THE SOUTH LOS ANGELES 

FAST FOOD BAN MEAN FOR FUTURE REGULATION? 

Kim Weidenaar, JD* 

 
INTRODUCTION 

 
One of the greatest public health challenges facing the United States 

(U.S.) today is the astounding overweight and obesity rates.  In 2012, 69% 
of adults were overweight or obese, while over 20% of adolescents aged 
12-19 were obese.1 Obesity can lead to many devastating and preventable 
chronic and acute diseases and conditions, including heart disease, stroke, 
and type 2 diabetes.2 Further, certain racial and ethnic groups are 
disproportionately affected by this problem. Black and Latino populations 
have significantly higher obesity and overweight rates compared to White 
adults and children.3  

This challenge is well publicized and acknowledged, but like most 
pervasive problems, the causes—and more importantly, solutions—remain 
relatively unknown. In an attempt to create healthier communities, local 
governments across the nation have proposed and implemented a number 
of innovative legal interventions aimed at reducing obesity, improving 
diets, and increasing overall health. Many of these measures adapt 
interventions long used to curb tobacco and alcohol use, and apply them to 
Sugar Sweetened Beverages (SSBs) and fast food outlets. Regulations that 
traditionally restricted alcohol and tobacco retailers now focus in on fast 
food restaurants and convenience stores. Laws that previously restricted 
the advertisement of alcohol and tobacco or required warning labels are 
now being used in an attempt to reduce SSB consumption. For instance, in 
2015, San Francisco’s Board of Supervisors passed a trio of measures 
aimed at reducing SSB consumption, including: (1) prohibiting SSB 
                                                

* Kim Weidenaar is a Fellow for the Public Health Law & Policy Program at Sandra 
Day O'Connor College of Law, Arizona State University. The views expressed in this 
article are the views of the author alone 

1 FastStats: Obesity and Overweight, CTRS. FOR DISEASE CONTROL AND 
PREVENTION, http://www.cdc.gov/nchs/fastats/obesity-overweight.htm (last updated Sept. 
30, 2015). 

2 Adult Obesity Facts, CTRS. FOR DISEASE CONTROL AND PREVENTION, 
http://www.cdc.gov/obesity/data/adult.html (last updated Sept. 21, 2015). 

3 The Numbers: Adult Obesity Rates, THE STATE OF OBESITY: BETTER POLICIES FOR 
A HEALTHIER AMERICA, http://stateofobesity.org/disparities (last visited Jan. 6, 2016). 
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advertisements on County property; (2) banning the City from purchasing 
or distributing SSBs; and (3) requiring SSB advertisements to include a 
warning about the health effects of drinking such beverages.4  

Jurisdictions are also turning to traditional local authorities, such as 
zoning and licensing, in an attempt to reduce obesity rates and increase 
health. For decades, local jurisdictions have banned or restricted fast food 
restaurants, drive-thrus, formula restaurants (often defined as franchises or 
chains), and convenience stores in the name of protecting town character 
and charm, reducing traffic, or improving safety. More recently, some 
cities, like Minneapolis, Minnesota, have utilized their business licensing 
scheme to require certain retailers to stock healthier staple foods such as 
fruits and vegetables in a professed effort to reduce crime and blight.5 
Local authorities have long used their zoning and licensing authority to 
regulate food retail in a very general sense to protect the health, welfare, 
and safety of the community. However, jurisdictions are just beginning to 
regulate specifically on the basis of reducing obesity and improving access 
to healthy foods.  

Most notably, in 2007, Los Angeles’ (L.A.) City Council 
implemented a fast food ban affecting a large region of South L.A. for the 
purposes of improving the community’s health, making it the first 
jurisdiction to do so with this specific and identified goal.6 At the same 
time, the city council created an incentive package to attract grocery stores 
and sit-down restaurants to the area.7 In 2015, a study of the South L.A. 
regulations found that since they were implemented, the number of fast 
food restaurants increased, along with obesity and fast food consumption.8 
Such disappointing results raised the question of whether these regulations 
are reasonable. Moreover, are these regulations legally valid when the 
rationality of the relationship between the goals and the regulation is 
considered? As public health continues to move towards evidence-based 

                                                
4 San Francisco, Cal., Ordinance 98-15 (June 1, 2015); San Francisco, Cal, 

Ordinance 100-15 (June 1, 2015). 
5 Licensing for Lettuce: A Guide to the Model Licensing Ordinance for Healthy Food 

Retailers, CHANGELAB SOL. 6 (Feb. 2013), 
http://www.changelabsolutions.org/sites/default/files/Licensing_for_Lettuce_FINAL_201
30212_0.pdf.  

6 Los Angeles, Cal. Ordinance 180103, (May 25, 2007); Roland Sturm & Deborah 
Cohen, Zoning for Health? The Year-Old Ban On New Fast-Food Restaurants in South 
LA, 28 HEALTH AFFAIRS no. 6, at w1088-89 (2009). 

7 Market Opportunities: Incentives for Food Retailers, COMMUNITY 
REDEVELOPMENT AGENCY - CITY OF LOS ANGELES, 2 (2008), 
http://www.crala.org/internetsite/Development/upload/Market_Opportunities_08.pdf.  

8 Roland Strum et al., Diet and Obesity in Los Angeles County 2007-2012: Is there a 
measurable effect of the 2008 “Fast-Food Ban”?, 133 SOC. SCI. & MED. 205 (2015). 
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practices9 and public health advocacy groups encourage the use of zoning 
and licensing authority to reduce obesity,10 the need to study these 
measures and regulate accordingly in order to be legally supported is 
paramount. 

Part I of this article discusses the general legal basis for local 
regulation of land and businesses. Part I also explores the existing 
regulatory environment surrounding food retail, particularly zoning 
ordinances that limit fast food and formula restaurants, as well as 
regulatory schemes which promote and encourage the establishment of 
grocery stores and produce markets. Part II focuses on constitutional 
challenges of zoning regulations and the standards used by courts to 
determine if local regulations are reasonable. Part III examines the current 
state of studies, which have examined relationships between fast food 
locations, obesity, and diet, among other things. Part IV investigates a 
particular fast food ban in South L.A. that was premised on improving 
health and the corresponding studies that examined its effects on the 
community and food environment. Finally, Part V argues that given the 
regulatory shift toward public health bases, ordinances must be supported 
(or at least not contradicted) by studies as they are completed, not only to 
ensure the regulation is legally supported and valid, but to demonstrate 
legitimacy and to protect the public’s health.  

 
I. EXISTING ZONING ORDINANCES & REGULATORY CONTROLS 

 
The authority to regulate land use, through zoning and other means, 

relies upon the state’s police power.  “Police power” is the inherent 
authority of a state to regulate to protect the health, safety, morals, and 
public welfare.11 A municipality’s power to regulate depends on the 
authority delegated to it by the state, the state’s zoning enabling act, and 
whether the policy or focus of the policy may be subject to preemption.12  
Local governments only have the power given by a state constitution or 
legislature to the political subdivisions of the state. That authority 
generally comes in two forms: (1) narrow authority, commonly known as 

                                                
9 See e.g., Scott Burris et al., Making the Case for Laws That Improve Health: A 

Framework for Public Health Law Research, 88 MILBANK Q. 169, (2010); Evidence-
Based Public Health, ASTHO, http://www.astho.org/programs/evidence-based-public-
health/ (last visited Jan. 25, 2016). 

10 See e.g., Model Healthy Food Ordinance, CHANGELAB SOL. 6 (Aug. 2013), 
http://www.changelabsolutions.org/publications/model-ord-healthy-food-zone. 

11 Lochner v. New York, 198 U.S. 45, 53 (1905). 
12 State law may expressly or impliedly preempt local laws. Paul A. Diller & 

Samantha Graff, Regulating Food Retail for Obesity Prevention: How Far Can Cities Go? 
39 J. LAW MED. ETHICS SUPP. 89, 90 (2011). 
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Dillon’s Rule, or (2) broad authority, known as Home Rule.13 Cities and 
counties in Dillon’s Rule states can only exercise powers expressly 
delegated to it or those that are necessarily implied or otherwise 
essential.14 By contrast, Home Rule refers to a state granting “local 
governments all the powers which the legislature is capable of delegating, 
which the legislature may then cut back by statute.”15  

In addition to general local authority granted by the state, all states 
have implemented Zoning Enabling Acts. These acts delegate the 
authority to zone to local governments and are largely based on a Standard 
Zoning Act created by the U.S. Department of Commerce in 1926.16 The 
enabling acts delineate local governments’ ability to zone. Accordingly, 
the validity of a zoning ordinance hinges upon the jurisdiction’s delegated 
authority and the parameters of the applicable zoning enabling act. 
Whether a given jurisdiction has the authority to enact a particular zoning 
ordinance is a critical legal inquiry. However, this article assumes that 
jurisdictions discussed have the authority to regulate the targeted 
businesses generally and in the manner chosen. 

Zoning and licensing are the most commonly used exercises of the 
police power to regulate land and business activity. Zoning ordinances 
determine what can be built where, in what manner, how the building or 
land can be used, and for what purpose. Zoning essentially is the division 
of land, generally a jurisdiction, into defined districts or areas.17 Each 
district then has set regulations, which determine what type of uses (e.g., 
commercial, residential, farm) are permitted and prohibited for the land, 
and may also provide density limits, building size requirements, and so 
on.18  

Licensing on the other hand, affords a privilege to a licensee, 
permitting them to do something that they would not otherwise be entitled 
to do.19 Inherent in a state’s police power is the authority to regulate by 
                                                

13 Local Government Authority, NAT’L LEAGUE OF CITIES, http://www.nlc.org/build-
skills-and-networks/resources/cities-101/city-powers/local-government-authority (last 
visited Jan. 24, 2016).  

14 Diller, supra note 12.  
15 1 JOHN MARTINEZ, THE PLACE OF LOCAL GOVERNMENT IN THE SCHEME OF 

AMERICAN LAW, LOCAL GOVERNMENT LAW § 4:8 (2nd ed. 2015). 
16 Advisory Committee on Zoning, Standard State Zoning Enabling Act Under 

Which Municipalities May Adopt Zoning Regulations, U.S. DEP'T OF COMMERCE (1926), 
https://www.planning.org/growingsmart/pdf/SZEnablingAct1926.pdf; 1 ARDEN H. 
RATHKOPF, DAREN A. RATHKOPF & EDWARD H. ZIEGLER, JR., NATURE OF POLICE POWER 
IN RELATION TO ZONING, 1 RATHKOPF’S THE LAW OF ZONING AND PLANNING § 1:9 (4th 
ed. 2015). 

17 8 MCQUILLIN MUN. CORP. § 25:1 (3d ed.). 
18 Id. 
19 51 AM. JUR. 2d Licenses and Permits § 1. 
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licensing certain businesses, activities, and professions.20 Generally, 
licensing agencies can set any conditions, standards, or requirements that 
are reasonably necessary to protect the public’s health, safety, or 
welfare.21 Courts will typically uphold licensing schemes, so long as the 
requirements and qualifications for obtaining a license are clearly and 
adequately stated. Jurisdictions can impose reasonable fees on licensees, 
but the fees must be proportional to the cost of regulating (e.g. 
enforcement, inspection).22 Finally, a license does not permit the licensee 
to violate a zoning ordinance, and in the same vein a zoning ordinance that 
permits a use in a certain area, does not obviate the need to obtain a 
license.23 

For decades, communities have regulated fast food establishments 
through zoning, limiting their size, location, density, and proximity to 
certain places, like schools. However, until L.A. implemented its Interim 
Control Ordinance banning stand-alone fast food outlets in 2008, a 
specific public health goal (e.g. obesity prevention) had never explicitly 
been stated as a justification for such a regulation.24 Current ordinances 
regulating fast food and “formula restaurants” often include broad 
definitions of these terms including chain restaurants or franchises that 
have standardized menus, uniforms, décor, and architecture.25 These 
ordinances run the gamut and include all-out bans, limits on their 
locations, quotas on the total number, density restrictions, and bans on 
drive-thrus.26 Furthermore, municipalities are using (and advocacy groups 
are encouraging) their business licensing authority to require food retailers 
to provide certain foods27 or to encourage the development of grocery and 
produce stores in designated food deserts.28 How an ordinance is drafted, 
its stated goals, and its application are all critical for not only the 
ordinance’s effectiveness, but its legality. As jurisdictions follow suit, 

                                                
20 51 AM. JUR. 2d Licenses and Permits § 9. 
21 LAWRENCE O. GOSTIN, PUBLIC HEALTH LAW: POWER, DUTY, RESTRAINT 466 

(University of California Press 2008). 
22 Id. 
23 8 MCQUILLIN MUN. CORP. § 25:14 (3d ed.). 
24 Julie Samia Mair, Matthew W. Pierce, Stephen P. Teret, The Use of Zoning to 

Restrict Fast Food Outlets: A Potential Strategy to Combat Obesity, THE CENTERS FOR 
LAW AND THE PUBLIC’S HEALTH, 39 (October 2005), 
http://www.publichealthlaw.net/Zoning%20Fast%20Food%20Outlets.pdf. 

25 See e.g., CALISTOGA CAL., CALISTOGA MUN. CODE § 17.04.616 (2000).  
26 Zoning Against Unhealthy Food Sources in New York City, THE NEW YORK ACAD. 

OF MED. FOR THE NYC STRATEGIC ALL. FOR HEALTH, 6-8 (September 2010), available at 
http://www.obesitypolicies.org/sites/default/files/ZoningSAFH_Sept2010.pdf.  

27 CHANGELAB SOL., supra note 10. 
28 Food Retail Expansion to Support Health, THE CITY OF NEW YORK, 

http://www.nyc.gov/html/misc/html/2009/fresh.shtml (last visited Jan. 6, 2016). 
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regulating in the name of specific public health goals,29 and advocacy 
groups encourage policy-makers to use zoning and licensing authority to 
promote healthy diets, understanding these ordinances and their purposes, 
goals, and impacts are critical both to effectuate public health gains and to 
be legally permissible in the future. 

A. Ordinances Prohibiting and Limiting Fast Food and 
Formula Restaurants 

Municipalities have taken markedly different approaches in limiting 
fast food and formula restaurants, often depending upon the ordinance’s 
justification and purpose. Several jurisdictions have gone so far as to 
completely ban fast food establishments. Concord, Massachusetts banned 
all fast food restaurants within its city limits in 1981, likely making it the 
first jurisdiction to do so.30 Concord expressly prohibits fast food 
restaurants and drive-thrus in its zoning plan by identifying them as a 
prohibited use.31 The ordinance defines fast food restaurants broadly to 
include establishments whose principle business is the sale of foods or 
beverages that are either (1) in disposable containers, or (2) served directly 
to customers in motor vehicles.32 The stated purpose of the town’s zoning 
bylaws lists a number of objectives including: lessoning congestion, 
conserving health, securing safety, and to preserve the “scenic and 
aesthetic qualities of the community.”33  

Similarly, in the mid-1980s, the town of Carmel-by-the-Sea, 
California became the first to ban all “formula restaurants” within its 
bounds.34 By prohibiting formula restaurants,35 Carmel’s ordinance 
reaches far beyond Concord’s. Carmel still bans all fast food restaurants, 
                                                

29 See e.g., Howard County, Md., CB 17-2015 (2015) (ordinance citing that SSB 
consumption was correlated with high obesity rates and its associated diseases).  

30 Concord, Mass., ZONING BYLAW APP. B-8 (1981), 
http://www.concordnet.org/Pages/ConcordMA_BOA/zone/2014ZBL_APPENDIX_B.pdf
.  

31 Concord, Mass., ZONING BYLAW § 4.7.1 (1981), 
http://www.concordnet.org/pages/concordma_boa/zone/ZBL2014SECTION4_C.pdf.  

32 Id. 
33 Concord, Mass., ZONING BYLAW § 1.2 (1981), 

http://www.concordnet.org/Pages/ConcordMA_BOA/zone/ZBL2014SECTION1.pdf.  
34 Carmel-by-the-Sea, Cal., Formula Business Restriction 17.06.036, available at 

https://ilsr.org/rule/formula-business-restrictions/2310-2.  
35 Carmel defines “formula restaurant” as, one “that (1) is required by contractual or 

other arrangements to offer standardized menus, ingredients, food preparation, employee 
uniforms, interior décor, signage or exterior design; or (2) adopts a name, appearance or 
food presentation format that causes it to be substantially identical to another restaurant 
regardless of ownership or locations.” CARMEL-BY-THE-SEA, CAL., MUN. CODE § 
17.70.020 (2004). 
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drive-thrus, and formula restaurants from within its city limits,36 but in 
2004 also restricted the total number of restaurants permitted in the city to 
15.37 The new regulations’ stated purposes include limiting traffic and 
litter, and promoting unique, quality commercial uses that service the 
needs of the community.38 

Since many of the zoning ordinances related to fast food and formula 
restaurants are based on traffic and aesthetic concerns, many jurisdictions 
prohibit these establishments from historic or downtown areas in an effort 
to preserve them. For example, in 2005, Port Townsend, Washington’s 
city council enacted an ordinance barring formula restaurants and retail 
establishments from its downtown area.39  The ordinance was enacted to 
preserve the “special environment” and vital “small town atmosphere.”40  
In addition, rather than passing an outright ban on formula or fast food 
restaurants, a number of jurisdictions simply ban drive-thrus in an effort to 
lessen traffic and reduce accidents.41 Carlsbad, California prohibits drive-
through restaurants within all zones of the city, but exempts all existing 
ones and those that received approval prior to the ordinances adoption.42 

Practically speaking, most municipalities already have a number of 
fast food and formula restaurants. Accordingly, cities may seek to limit the 
total number by implementing quotas and density limits, rather than all-
out bans. In 2002, Arcata, California, limited the number of formula 
restaurants within the city limits to nine.43 In order for a new formula 
restaurant to open, it must replace an existing one. In addition to the nine-
establishment cap, the total number of restaurants per district is also 
capped.44 The Arcata Ordinance states that the “public health, safety, and 
general welfare require the adoption” of this ordinance and that the quota 
“caps growth within that specialized market area.”45 Warner, New 
Hampshire, does not cap the total number of fast food outlets, but has 

                                                
36 Carmel-by-the-Sea, Cal., Ordinance 2004-02 § 1, 2004-01 § 1 (2004). 
37 CARMEL-BY-THE-SEA, CAL., MUN. CODE § 17.56.020, TBL. 17.56-A (2004). 
38 CARMEL-BY-THE-SEA, CAL., MUN. CODE § 17.56.010 (2004). 
39 Port Townsend, Wash., Ordinance No. 2896, available at 

http://www.ilsr.org/rule/formula-business-restrictions/2319-2/.  
40 Id.  
41 CARLSBAD, CAL., MUN. CODE § 21.42.140 (55)(a). 
42 Id. 
43 ARCATA, CAL., LAND USE CODE § 9.42.164. The city defines “formula restaurant” 

rather broadly to include establishments that sell food and beverages which are 
contractually required to have standardized menus, ingredients, décor, uniforms, signs, or 
other features making it “substantially identical” to at least 11 other restaurants. ARCATA, 
CAL., ORDINANCE 1333, § 1, App. A (2002). 

44 LAND USE CODE § 9.42.164. 
45 ARCATA, CAL., ORDINANCE 1333, §§ 1, 4 (2002). 
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issued density limits. Warner does not allow a new fast food restaurant or 
drive-thru to open if it is within 2,000 feet of an existing one.46  

Finally, some jurisdictions choose to restrict fast food from areas 
where children and adolescents generally congregate, such as schools, 
parks, and community centers.  Arden Hills, Minnesota, restricts fast food 
restaurants, convenience stores, and drive-thrus from within 400 feet of 
any school, church, park, or residentially zoned area.47 The Arden Hills 
zoning code also limits the proximity of such establishments, requiring a 
distance of at least 1,320 feet from between them.48 

 

B. Other Regulations to Provide and Improve Access to 
Healthy Foods  

In addition to using zoning to limit fast food establishments, 
municipalities are utilizing licensing authority to increase access to 
healthy foods by encouraging grocery store development and food 
retailers to carry staple foods. Unlike most zoning regulations discussed 
here, which focus on small, well-off communities, many of these 
regulations and policies attempt to create equitable access to affordable 
and healthy foods, which is lacking in many communities.  

In 2008, Minneapolis, Minnesota added requirements to its licensing 
scheme, making it the first city to require food stores to stock staple foods 
as a condition of obtaining a business license.49 The ordinance requires 
grocery stores, convenience stores, dollar stores, and pharmacies to stock 
staple foods, including whole grains, meats, dairy, and fruits and 
vegetables.50 The ordinance was reportedly enacted to ensure public safety 
on the assumption that the sale of primarily junk food, tobacco, and 
alcohol can contribute to crime and blight.51 

In 2014, the Minneapolis City Council amended the Staple Foods 
Ordinance to include additional specifications regarding the types and 
quantities of the foods the ordinance required.52 The City Council also 
                                                

46 TOWN OF WARNER, N.H., ZONING ORDINANCE art. III (Mar. 10, 2015), 
http://www.warner.nh.us/downloads/zoning/2015_Zoning_Ordinance.pdf.  The ordinance 
exempts small delis and bakeries with a limited number of seats. Id.  

47 Arden Hills, Minn., Municipal Code § 1325.04(1)(A) (2006). 
48 Arden Hills, Minn., Municipal Code § 1325.04(1)(B) (2006). 
49 CHANGELAB SOL., supra note 5. 
50 MINNEAPOLIS, MINN., CODE OF ORDINANCES § 203.10 (2008); Staple Foods 

Ordinance, MINNEAPOLIS HEALTH DEP’T, 
http://www.minneapolismn.gov/health/living/eating/staple-foods (last updated Aug. 20, 
2015). 

51  CHANGELAB SOL., supra note 5. 
52 MINNEAPOLIS, MINN., CODE OF ORDINANCES § 203.10 (2014). 
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added findings, which state, “it is in the interest of the public health, 
safety, and welfare to ensure that grocery stores […] provide a certain 
minimum level of healthy food.”53 The Department of Health describes 
the purpose of the ordinance as helping to “ensure that everyone has 
access to healthy foods no matter where they shop,” to support a healthy 
lifestyle.54 

Besides bans and requirements, some jurisdictions are using their 
authority in other ways to encourage retailers to make healthy changes, 
focusing on areas with limited access to healthy foods.55 Jurisdictions 
from New York City to rural West Virginia have implemented programs.56 
In Mid-Ohio Valley, West Virginia, corner and convenience stores can 
receive up to a 20% reduction in the costs for their Retail Food Permits for 
each type of fresh fruit or vegetable it offers for purchase.57 New York 
City’s Food Retail Expansion to Support Health (FRESH) Program, 
created in response to a study indicating many neighborhoods were 
underserved by grocery stores, provides zoning and financial incentives to 
encourage grocery store development in designated areas.58 The City 
Planning Department provides a number of incentives, including allowing 
mixed-use buildings to have additional residential floor space for every 
square foot of grocery store, and exempting grocery retailers from certain 
parking requirements.59 The Industrial Development Agency provides at 
its discretion real estate tax reductions for 25 years, sales tax exemptions 
on building materials, and a mortgage recording tax deferral.60 FRESH 
incentives are only available to grocery stores in designated FRESH-
eligible areas that meet a number of requirements including the proportion 
of space designated for produce and perishable foods.61 

                                                
53 MINNEAPOLIS, MINN., CODE OF ORDINANCES § 203.05 (2014). 
54 MINNEAPOLIS HEALTH DEP’T, supra note 50.  
55 Incentives for Change: Rewarding Healthy Improvements to Small Food Stores, 

NAT’L POL’Y & LEGAL ANALYSIS NETWORK TO PREVENT CHILDHOOD OBESITY 6 (2014), 
http://www.changelabsolutions.org/sites/default/files/Incentives-for-Change-Small-Food-
Stores_FINAL_20140131_2.pdf.  

56 Communities Putting Prevention at Work: Nutrition, CTRS. FOR DISEASE CONTROL 
AND PREVENTION, 
http://www.cdc.gov/nccdphp/dch/programs/CommunitiesPuttingPreventiontoWork/actio
n/nutrition.htm (last updated Oct. 23, 2013).  

57 Id. 
58 THE CITY OF NEW YORK, supra note 26. 
59 FRESH Food Stores, DEPT. OF CITY PLANNING: CITY OF NEW YORK, 

http://www.nyc.gov/html/dcp/html/fresh/index.shtml (last visited Jan. 6, 2016). 
60 Food Retail Expansion to Support Health (FRESH), N.Y.C. ECON. DEV. CORP., 

http://www.nycedc.com/program/food-retail-expansion-support-health-fresh (last visited 
Jan. 6, 2016). 

61 Id. (to be eligible, stores must have a minimum of: (1) 6,000 square feet of retail 
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Beyond changes at the local level, some state legislatures are taking 
action to ensure municipalities have the authority to provide similar 
regulatory incentives. In April 2015, the Maryland State Legislature 
passed Senate Bill 541, at the request of the Baltimore City 
Administration, which authorizes the City Council to grant property tax 
credits to supermarkets located in identified food deserts.62  The 
legislation requires the Mayor and City Council to designate the retail 
incentive area,63 and limits to tax credit to the property tax imposed.64 On 
a policy level, the Baltimore City Health Department created Baltimarket, 
a set of “community-based food access and food justice programs,” with 
the goal of creating “equitable access to healthy, affordable, and 
culturally-specific foods every day.”65 

As noted through the examples above, local governments across the 
U.S. are using a number of different authorities to restrict fast food outlets 
and conversely increase access to healthy foods. Although many of these 
ordinances are based on traffic control, aesthetic concerns, and even to 
reduce crime, jurisdictions are increasingly motivated by specific public 
health concerns. As local governments begin to premise new laws on 
particular public health goals, the effectiveness in achieving these goals is 
paramount to their legitimacy 

II. CONSTITUTIONAL CHALLENGES OF ZONING ORDINANCES  

A. Zoning 

Zoning restricts what can be done with land and what it can be used 
for, often greatly affecting its value.  Accordingly, property owners often 
challenge ordinances based on violations of the Constitution. This article 
focuses on the constitutionality of these enacted regulations under 
substantive due process challenges, particularly as evidence regarding the 
efficacy of these measures is uncovered and more jurisdictions predicate 
their regulations on identified health promotion purposes. 

Since the U.S. Supreme Court case, Village of Euclid v. Ambler 
Realty, decided in 1926, zoning has been considered a proper exercise of 

                                                                                                                     
space for products intended for home preparation, (2) 50% of the retail space set for food 
products intended for home preparation and consumption, (3) 30% of the retail space for 
perishable foods, and (4) 500 square feet set for fresh produce). 

62 S.R. 541, Reg. Sess. (Md. 2015). 
63 Where new grocery stores are eligible for the credits. 
64 S.R. 541, Reg. Sess. § 1(H)(3)-(4) (Md. 2015).  
65 About, BALTIMARKET,  http://www.baltimarket.org/about/ (last visited Jan. 6, 

2016). 
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the police power.66  In Euclid, the Court cited the historic public health 
case, Jacobson v. Massachusetts,67 which upheld mandatory vaccination 
under the police power. The Court in Euclid stated that before an 
ordinance can be deemed unconstitutional, the law must be “clearly 
arbitrary and unreasonable, having no substantial relation to the public 
health, safety, morals, or general welfare.”68 Additionally, it asserted, that 
if a court determines that a law “purporting to have been enacted to protect 
the public health, the public morals, or the public safety, has no real or 
substantial relation to those objects…” it must be found unconstitutional.69 

In Euclid, the city’s zoning plan, specifically the division of land into 
classes of use and area, was challenged. The Court considered a number of 
reports that investigated the plan, and found that the regulations would 
increase safety, reduce traffic, prevent accidents, and decrease noise.70 The 
Court concluded that, at the very least, these reasons were sufficient for it 
to determine that the ordinance was not arbitrary, unreasonable, and 
having no relation to the public health, safety, and general welfare.71 
Though the Court easily determined this, there are, however, real limits to 
the police power. The Court in Jacobson emphasized that the “police 
power of a state […] may be exerted in such circumstances, or by 
regulations so arbitrary and oppressive in particular cases, as to justify the 
interference of the courts to prevent wrong and oppression.”72 

Since Euclid, courts have routinely examined the relationship between 
zoning ordinances and the promotion of public health, safety, and general 
welfare. Constitutional challenges of zoning regulations generally hinge 
on claims of: (1) substantive due process, (2) equal protection, (3) takings, 
(4) procedural due process, (5) the first amendment, and (6) the commerce 
clause.73  

When fundamental rights and suspect classes are not involved, claims 
of substantive due process and equal protection are reviewed under a 
rational basis test.74 Under this test, courts will uphold a regulation in 
question so long as it promotes the public health, safety, or general 
welfare, and is reasonably related to the purported purpose.75 Accordingly, 

                                                
66 Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).  
67 Jacobson v. Massachusetts, 197 U.S. 11 (1905). 
68 Village of Euclid, 272 U.S. at 395. 
69 Jacobson, 197 U.S. at 31. 
70 Village of Euclid, 272 U.S. at 394. 
71 Id. at 395 (citing Jacobson, 197 U.S. at 30-31). 
72 Jacobson, 197 U.S. at 38. 
73 Samia Mair, supra note 24;  2 PATRICIA E. SALKIN, AMERICAN LAW OF ZONING § 

15:1 (5th ed. 2015). 
74 SALKIN, supra note 73. 
75 Boundary Drive Assocs. v. Shrewsbury Tp. Bd. Of Sup’rs, 507 Pa. 481, 489 (1985) 
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plaintiffs challenging zoning regulations rarely succeed given the 
remarkably low threshold municipalities must meet under rational basis 
review.  

Historically, courts were deferential to zoning regulatory bodies.  In 
the last several decades, courts have given municipalities even more 
leeway to regulate, recognizing additional permissible bases for zoning. 
Until the 1980s, courts across the country invalidated zoning regulations 
premised entirely on aesthetic purposes.76 Since then, courts in many 
states have upheld zoning ordinances premised solely on aesthetics as an 
acceptable basis for restricting land use.77 This change represents a larger 
shift, in which courts are highly deferential to zoning authorities and are 
unlikely to invalidate land use regulations under rational basis review.78  

However, when the connection between a zoning regulation and its 
justification or goal is arbitrary or unreasonable, courts will invalidate it. 
For example, the Commonwealth Court of Pennsylvania, in In re 
Bartkowski Investment Group Incorporated, found a citywide ban on 
billboards to be unconstitutional because the city did not establish a 
substantial relationship between the broad prohibition and the public’s 
health, safety, and welfare.79 According to Pennsylvania law, to challenge 
the validity of a citywide ban by zoning ordinance,, the challenger must 
overcome a substantial burden of proving the ordinance excludes a 
legitimate use.80 If the presumption is met, the burden shifts to the 
jurisdiction to demonstrate “that the total exclusion [of a use] ‘bears a 
substantial relationship to the public health, safety, morality, or 
welfare.’”81 Previously, the court had held that the constitutionality of a 
zoning ordinance, which completely prohibits a legitimate use, “must be 
highly scrutinized and, thus, such ordinance must bear a more substantial 
relationship to a state public purpose than a regulation which merely 

                                                                                                                     
(citing Euclid v. Ambler Realty Co., 272 U.S. 365; Miller & Son Paving, Inc. v. 
Wrightstown Township, 499 Pa. 80, 88 (1982)). 

76 See e.g., People v. Dickenson, 343 P.2d 809 (Cal. App. Dep't Super. Ct. 1959); 
Thomas v. City of Marietta, 245 Ga. 485 (1980); Redevelopment Auth. of Oil City v. 
Woodring, 430 A.2d 1243 (Pa. 1981), order aff'd, 498 Pa. 180, 445 A.2d 724 (1982). 

77 See e.g., State v. Jones, 290 S.E.2d 675 (1982); Landmark Land Co. v. City and 
Cty. of Denver, 728 P.2d 1281 (Colo. 1986); Restigouche, Inc. v. Town of Jupiter, 59 
F.3d 1208 (11th Cir. 1995). 

78 2 PATRICIA E. SALKIN, SUBSTANTIVE DUE PROCESS AND EQUAL PROTECTION, 
AMERICAN LAW OF ZONING, AM. LAW ZONING § 15:11 (5th ed.) (last updated May 
2015). 

79 In re Bartkowski Inv. Group Inc, 106 A.3d 230, 250 (Pa. Commw. Ct. 2014). 
80 Id. at 238-39 (citing Twp. of Exeter v. Zoning Hearing Bd. of Exeter Twp., 962 

A.2d 653, 661 (2009)). 
81 Id.  
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contains a use to a certain zoning district.”82 Accordingly, when a 
jurisdiction completely bans a business or activity, the burden is 
heightened.  In this case, the city cited numerous reasons suggesting that 
the ban on billboards was related to the public health and welfare, 
including that billboards distracted drivers, violated “principles of the 
comprehensive plan,” and was adverse to the scenic and aesthetic 
environment of the area.83 However, because these justifications focused 
solely on locations of proposed billboards, and not on the entire city, the 
court determined that it could not sufficiently support a citywide 
exclusion.84 Accordingly, the justification for and evidence in support of 
the regulation is highly relevant to its legality.   

The majority of challenges are premised on substantive due process 
and equal protection claims, which are generally considered under a 
rational basis review. However, claims under the dormant commerce 
clause, which prohibits regulations aimed to “benefit in-state economic 
interest by burdening out-of-state competitors”85 may be subject to a 
heightened review.  Dormant commerce clause claims may be reviewed 
under one of two tests, depending on if the regulation directly or indirectly 
discriminates against interstate commerce.86 If a regulation directly 
discriminates against interstate commerce, it must be shown to advance a 
legitimate local purpose that cannot be adequately achieved by other 
means. Conversely, if a regulation applies to local and interstate business 
equally, but indirectly effects interstate commerce, the courts looks to see 
if the interest is legitimate and if the burden on interstate commerce 
exceeds the local benefits.87  

In Cachia v. Islamorada, the 11th Circuit determined that the ban on 
formula restaurants indirectly burdened interstate commerce, and imposed 
an elevated scrutiny test.88 In 2002, Islamorada, Florida enacted an 
ordinance prohibiting formula restaurants and restricting the size of 
formula retail establishments.89 The stated purpose for the ordinance was 
to preserve the unique “small town” community characteristics and avoid 

                                                
82 Id. at 240 (citing Adams Outdoor Adver., Ltd. v. Hanover Twp. Zoning Hearing 

Bd., 633 A.2d 240, 245 (1993)). 
83 Id. at 241-44. 
84 Id. at 243. 
85 Cachia v. Islamorada, 542 F.3d 839, 842 (11th Cir. 2008) (citing New Energy Co. 

of Ind. v. Limbach, 486 U.S. 269, 273 (1988)). 
86 Id.at 842 (citing Brown-Forman Distillers Corp. v. N.Y. State Liquor Auth., 476 

U.S. 573, 578-79 (1986)). 
87 Id. at 842–43. 
88 Id. at 843. 
89 Islamorada, Fla. Ordinance 02-02 §§ 6.4.3-4(a-b) (Jan. 10, 2002).  
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traffic congestion.90 A local property owner attempted to sell property to 
Starbucks; until Starbucks was informed that the franchise coffee shop it 
planned to open was a prohibited use under the ordinance.91 The property 
owner challenged the regulations, alleging violations of due process and 
the dormant commerce clause. The 11th Circuit determined that the ban 
did more than indirectly burden interstate commerce, requiring an elevated 
scrutiny test.92 Under this heightened test, the municipality must 
demonstrate that there is a legitimate local purpose and that there are “no 
reasonable nondiscriminatory alternatives adequate to serve that 
purpose”93 a much higher standard than rational basis.  

In a companion case, Island Silver & Spice, Inc. v. Islamorada, the 
11th Circuit supported the district court’s findings that although preserving 
a small town is a legitimate purpose, this city “had not demonstrated that it 
has any small town character to preserve”94 on the basis that the city had a 
number of formula retail establishments, had no historic district or 
buildings, and still allowed small formula retail shops under the 
ordinance.95 Accordingly, courts have found where the stated purpose 
purports to protect values or characteristics that are lacking, it is not a 
legitimate purpose, at least where a heightened standard under the dormant 
commerce clause applies.  

While Euclid certainly recognized that public health was a legitimate 
basis for zoning, land use laws typically rely on other purposes such as 
aesthetics, character, traffic control, and safety. Zoning ordinances based 
upon these purposes have been challenged numerous times, but the 
challenges tend to fail as it is easy to show that most regulations are 
reasonably related to public health, safety, and welfare. Many jurisdictions 
are just beginning to implement measures with well-defined, specific 
public health purposes and goals, but a zoning ordinance premised on an 
identified public health goal (e.g. obesity prevention, increased access to 
health foods) has yet to make its way through the courts. However, as seen 
in Cachia, protecting small town character is not a legitimate purpose to 
enact restrictions where there is little character to protect, under the 
heightened review of the Dormant Commerce Clause. This determination 

                                                
90 Islamorada, Fla. Ordinance 02-02 Preamble (Jan. 10, 2002); Island Silver & Spice, 

Inc. v. Islamorada, 542 F.3d 844, 847 (11th Cir. 2008).  
91 Cachia, 542 F.3d at 841. 
92 Id. at 843. 
93 Id. (citing Hunt v. Washington State Apple Advert. Comm’n, 432 U.S. 333, 353 

(1977)). 
94 Island Silver & Spice, Inc., 542 F.3d at 847 (quoting Island Silver & Spice, Inc v. 

Islamorada, Village of Islands, 475 F.Supp. 2d 1281 (S.D. Fla, 2007)).  
95 Id.  
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may have critical implications for certain public health measures aimed at 
reducing obesity, as discussed below. 

 
III. THE EVIDENTIARY SUPPORT 
 
Over the last decade, researchers have investigated the relationships 

between individuals, the surrounding food environment, activity level, 
obesity, and other health factors. Many articles, reports, and advocacy 
groups suggest that there is evidence that living close to fast food 
restaurants is associated with higher obesity rates.96 Based on this 
evidence, these groups hope to persuade jurisdictions to implement 
ordinances restricting or banning fast food outlets. While the relationships 
between fast food outlets, access to healthy foods, and Body Mass Index 
(BMI) have frequently been examined, few, if any studies, have honed in 
on the effect of specific ordinances or programs designed to reduce 
obesity. 

In a 2014 study, researchers at the University of Texas MD Anderson 
Cancer Center surveyed African-American adults in Houston, Texas, and 
examined associations between BMI and the density of fast food 
restaurants around the participants’ homes.97 The study found that fast 
food density (calculated at buffer sizes of 0.5, 1, 2, and 5 miles) around the 
participants’ homes was not significantly associated with BMI. While 
overall the density mattered little, simply living nearer to the closest fast 
food restaurant was associated with a higher BMI.98  Additionally, once 
adjusted for income, the results indicated that for households earning less 
than $40,000 a year, there was a positive and significant correlation 
between fast food restaurant density within 0.5, 1, and 2 miles from the 
home and BMI,99 which was not the case for those with higher incomes. 
Finally, the study determined that for every additional mile from the 
nearest fast food establishment, the participants’ BMI was 2.4% lower, 
suggesting that even one fast food restaurant close to the home may 
impact obesity levels.100   

A 2014 study from the University of Michigan School of Public 
Health examined the relationship between fast food outlet locations and 

                                                
96 See e.g., THE NEW YORK ACAD. OF MED. FOR THE NYC STRATEGIC ALL. FOR 

HEALTH, supra note 26; Samia Mair, supra note 24. 
97 Lorraine R. Reitzel et al., Density and Proximity of Fast Food Restaurants and 

Body Mass Index Among African Americans, 104 AM. J. PUB HEALTH 110, 111-12 
(2014).  

98 Id. at 113. 
99 Id. 
100 Id. at 114. 
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residents’ diets and weights.101 The researchers determined that a local 
concentration of fast food outlets is related to higher BMI and inversely 
related to consumptions of fruits and vegetables.102 A 2015 study out of 
Penn State University, which examined the general food environment and 
obesity rates among adults, also found that in urban areas, grocery store 
density was negatively associated with obesity rates, while convenience 
stores were positively associated.103 Similarly, a study conducted by 
researchers at Tulane University School of Public Health and Tropical 
Medicine assessing the associations between food retail outlets and 
obesity in New Orleans, Louisiana found that grocery stores were 
significantly associated with odds of lower obesity rates, while access to 
convenience stores and fast food outlets were positive predictors of 
obesity.104 

Many studies (as well as regulations) focus specifically on the 
relationship between fast food restaurant density around schools and 
students’ BMIs. In a study published in 2009, researchers at Azusa Pacific 
University and University of California, Irvine investigated the 
relationship between fast food outlets near schools and the BMIs of junior 
and high school students.105 Researchers found that students attending 
schools with fast food outlets located within half a mile were heavier, 
more likely to be overweight, and consumed fewer fruits and 
vegetables.106 Additionally, the association between BMI and fast food 
proximity was greater for black students.107 More recently, a study 
conducted by the University of Arkansas in 2014 examined the effect of 
the number of fast-food outlets on school-level obesity rates.108  The 
results of the study suggested that the number of fast food restaurants 
within a mile of the school could significantly impact and increase obesity 
rates.109  Specifically, these researchers reported that a fast-food outlet 

                                                
101 Daniel J. Kruger et al., Local Concentration of Fast-Food Outlets is Associated 

with Poor Nutrition and Obesity, 28 AM. J. HEALTH PROMOTION. 340, 340 (2014).  
102 Id. at 342. 
103 Renfei Yan et al., Association of Food Environment and Food Retailers With 

Obesity in US Adults, 33 HEALTH & PLACE 19, 21 (2015). 
104 J. Nicholas Bodor et al., The Association between Obesity and Urban Food 

Environments, 87 J. URBAN HEALTH 771, 776-77 (2010). 
105 Brenna David & Christopher Carpenter, Proximity of Fast-Food Restaurants to 

Schools and Adolescent Obesity, 99 AM. J. PUB. HEALTH 505, 505 (2009). 
106 Id. at 508–09.  
107 Id. at 508. 
108 Pedro A. Alviola et al., The Effect of Fast-Food Restaurants on Childhood 

Obesity: A School Level Analysis, 12 ECON. & HUMAN BIOLOGY 110, 110 (2014). 
109 Id. at 117. 



2016]  ZONING AND REGULATING FOR OBESITY PREVENTION  17 

 

within 1 mile of a school increases the student obesity rates at a school-
level by 1.23% points.110  

Similarly, researchers have looked at the effects of healthy food 
availability in corner stores and customers’ shopping behavior.  In a study 
of nineteen corner stores in Hartford, Connecticut that examined 
customers’ food shopping behavior and healthy food availability, 
researchers approached customers at designated corner stores and 
interviewed those who were willing, focusing on where and how often the 
individual shopped, if they received Supplemental Nutrition Assistance 
Program (SNAP) or Women, Infants, and Children (WIC) benefits, and 
what foods they bought at the designated store within the last three 
months.111  The study found that for each additional variety of fruit or 
vegetable offered by the corner store, the likelihood that customers 
purchased fruit increased by 12% and vegetables by 15%.112  

In sum, these studies found links between the density of fast food 
restaurants and obesity for households earning less than $40,000 a year. In 
one study, researchers also saw that an individual’s BMI increased the 
closer they lived to any fast food establishments. Additionally, in urban 
areas, a higher number of grocery stores was associated with lower obesity 
rates.  Finally, research supports that the number of fast food 
establishments within a mile of a high school can significantly impact and 
increase the students’ obesity rates.  The relationship between BMI and 
the proximity of fast food to the school was even greater for Black 
students.  Accordingly, there is ample research to suggest that living or 
going to school near fast food restaurants positively affects the BMI of the 
community and that this more of a problem for those with lower incomes 
and for some minority populations.113 

 
IV. ILLUSTRATION - THE SOUTH LOS ANGELES BAN AND STUDY 

RESULTS 
 
In 2008, the Los Angeles City Council, through an interim control 

ordinance, banned the establishment of new stand-alone fast food 
restaurants in south L.A.114 The ordinance prohibited the issuance of a 
                                                

110 Id.  
111 Katie S. Martin et al., If You Stock It, Will They Buy It? Health Food Availability 

and Customer Purchasing Behavior Within Corner Stores in Hartford, CT, USA, 15 PUB. 
HEALTH NUTRITION 1973-4 (2012).  

112 Id. at 1976. 
113 Reitzel, supra note 97, at 113; David & Carpenter, supra note 105 at 508–09. 
114 L.A., Cal., Ordinance 180103 (Jul. 3, 2008); Nicky Bassford et al., Fast Food 

Restaurant Report: Promoting Healthy Dining in South Los Angeles, COMMUNITY 
HEALTH COUNCILS, INC. 5 (2011), http://www.chc-
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building permit for any project that would result in a new stand-alone fast 
food restaurant, or the expansion, or addition of a drive-thru window in 
any existing fast food establishment.115 Like many similar ordinances, it 
did not apply to existing restaurants or in situations where developers had 
already applied for a permit.116 The interim ordinance was extended twice, 
until 2010, when the General Zoning Plan was amended, through a 
footnote, to continue the ban on building, expanding, or renovating stand-
alone fast food outlets permanently, notwithstanding several exceptions.117  

The findings supporting the 2010 amendment focused solely on the 
oversaturation of fast food restaurants and the limited availability of 
land.118 Comparatively, the original purpose of the interim control 
ordinance focused clearly on health, although aesthetic, traffic, and other 
concerns were mentioned. The findings of the city’s 2008 ordinance stated 
that one of the goals was to “address the over-concentration of [fast food 
restaurants] which are detrimental to the health and welfare of the people 
of the community.”119 Despite the relatively vague language, the 2008 
ordinance was well publicized and understood to be the first fast food ban 
implemented primarily to address obesity and diet concerns.120  

In addition, the City of L.A. Community Redevelopment Agency 
proclaimed its top priority for the South L.A. region was to increase 
healthy eating options.121 To do so, it created an incentive package in 2006 
to encourage grocery stores, produce markets, and sit-down restaurants to 
move into the area in hopes of reducing the high obesity rates.122 The 
incentives were offered to (1) grocery stores over 12,000 square feet, (2) 
sit-down restaurants with capacity for at least 30 customers, or (3) produce 
markets with 80% of their floor space dedicated to fruits and vegetables, 
that were within the designated South LA zones.123 Qualified retailers 
were eligible for financing assistance through a number of loans, 
investment projects, grants, tax credits, electricity discounts, and an 
expedited review by the City Planning Department.124 

                                                                                                                     
inc.org/downloads/PB_Fast_Food_Report_2012.pdf.  

115 L.A.s, Cal., Ordinance 180103 §§ 1-2 (Jul. 3, 2008). 
116 L.A., Cal., Ordinance 180103 § 4(B) (Jul. 3, 2008). 
117L.A., Cal., Council File 10-1843 (Dec. 8, 2010), available at 

http://clkrep.lacity.org/onlinedocs/2010/10-1843_ca_12-08-10.pdf; Nicky Bassford et al., 
supra note 99, at 5.  

118 L.A., Cal., Council File 10-1843. 
119 L.A, Cal., Ordinance 180103 (Jul. 3, 2008). 
120 See e.g., Strum, supra note 8. 
121 COMMUNITY REDEVELOPMENT AGENCY, supra note 7. 
122 Id. at 5. 
123 Id. 
124 Id.  
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The ordinance covered an area of South L.A. which contains three 

communities: West Adams-Baldwin Hill-Leinert, South L.A., and 
Southeast L.A., and a population of over 700,000, making this segment of 
L.A. one of the twenty largest cities in the nation.125 Prior to the ordinance 
and incentives, a number of community assessments found many 
disparities between South L.A. and West L.A., including fewer healthy 
food options, markets, and physical activity facilities in South L.A.126 
Additionally, the obesity and overweight rates in South L.A. were 
considerably higher compared to the rest of L.A. County. In 2007, the 
obesity rate in South LA was 63%, compared to 57% in all of LA 
County,127 indicting significant health disparities for residents of South 
L.A.  

In 2015, the Rand Corporation published a study of the effects of the 
South Los Angeles Fast Food Ban from 2007-2012.128 The results were 
highly disappointing. The study analyzed new food outlets in South 
L.A.,129 compared to the entire City and County, as well as diet and 
obesity behaviors in the respective areas.130 It found that during the period 
examined, 17 permits for new fast-food chain restaurants were issued in 
South L.A. (none were stand-alone, so they were allowable under the 
ban).131 This rate was no different than other parts of L.A. unaffected by 
the ordinance.132 During the first two years in which the interim control 
ordinance were in effect, 12 outlets were opened as part of larger 
developments (e.g. strip malls).133 In addition, the study found that the 
obesity and overweight rates continued to increase in all areas studied,134 
but did so at a significantly increased rate in the area covered by the ban. 

                                                
125 L.A., Cal., Ordinance 180103 (Jul. 3, 2008); Adam Chandler, Why the Fast-Food 

Ban Failed in South L.A., THE ATLANTIC (Mar. 24, 2015), 
http://www.theatlantic.com/health/archive/2015/03/why-the-fast-food-ban-failed-in-
south-la/388475/; Roland Strum et al., Diet and Obesity in Los Angeles County 2007-
2012: Is there a measurable effect of the 2008 “Fast-Food Ban”?, 133 SOC. SCI. & MED. 
205 (2015).  

126 Bassford et al., supra note 114, at 4.  
127 Lenny Bernstein, New fast food restaurants were banned in South L.A. Obesity 

rates rose dramatically, THE WASH. POST (Mar. 20, 2015), 
https://www.washingtonpost.com/news/to-your-health/wp/2015/03/20/even-banning-
new-fast-food-restaurants-doesnt-curb-consumption-or-obesity/. 

128 Strum et al., supra note 125. 
129 The area covered by the ordinance. 
130 Id. at 206. 
131 Id. at 207. 
132 Id. at 209. 
133 L.A., Cal., Ordinance 180103 (Jul. 3, 2008); Bassford et al., supra note 114, at 9. 
134 Strum et al., supra note 125, at 209.  
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The South LA rates rose from 63% to 75% compared to the rest of the 
county, which began at 57% and rose only one percent to 58%.135 The 
authors of the study suggested that the results were not necessarily 
surprising, if for no other reason than the fact that food environments are 
slow to change. Perhaps the regulation and incentive package needed more 
time to effectuate change or it was simply ineffective because fast food 
bans cannot alone reduce obesity. The law may have been poorly 
constructed or a bad fit for the community it served.  Whatever the cause, 
the South L.A. ordinance and its results call into question whether banning 
fast food is rationally and reasonably related to the goal of reducing 
obesity. 

There are many possible reasons why this ban resulted in both an 
increase in new fast food restaurants and in obesity and overweight rates. 
One of the biggest criticisms of the ordinance was that it did not make 
practical sense for the area’s retail food environment, making it destined 
for failure.136 South L.A. had more fast food restaurants than other areas of 
the city; the outlets were often congregated around bus stops and high 
schools, and often were part of a strip mall (and accordingly not stand-
alone or subject to the ban).137 Additionally, South L.A. had more small 
food retail stores (e.g. convenience stores) than other parts of the city, and 
consequently, many of the residents consumed more discretionary calories 
from candy, cookies, and soda than other sources and populations.138 
However, the authors of the Rand study opine that the ordinance would 
not have meaningfully impacted the diets of South L.A. residents in such a 
short time.139 Regardless, the first highly publicized fast food ban meant to 
reduce obesity and improve health clearly failed to achieve those goals, 
despite the inclusion of provisions geared towards increasing access to 
healthy foods as well. 
 

V. POTENTIAL IMPACT FOR PUBLIC HEALTH AND FUTURE 
REGULATION 

 

                                                
135 Bernstein, supra note 127. 
136 See e.g., Dan Charles, Why Los Angeles’ Fast Food Ban Did Nothing to Check 

Obesity, NPR (mar. 25, 2015), 
http://www.npr.org/sections/thesalt/2015/03/20/393943031/why-los-angeles-fast-food-
ban-did-nothing-to-check-obesity (noting that the Strum study on the L.A. fast food ban 
found “[n]o new free-standing fast-food restaurants have opened, but they were rare to 
start with.”).  

137 Bassford et al., supra note 114, at 9; Chandler, supra note 125.  
138 Strum et al., supra note 125, at 210. 
139 Id. at 209. 
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As evidenced by the examples above, many jurisdictions have 
extensively regulated fast food establishments, some going so far as to ban 
them completely, based upon concerns for traffic, safety, aesthetics, and 
town character. While these ordinances are often challenged, courts 
routinely uphold the regulations, finding that the government has a 
rational basis for these laws. While most zoning decisions were 
historically based on protecting the public’s health generally (e.g. 
separation of residential and industrial areas), communities are now 
moving to include specific health goals (e.g. obesity prevention, improved 
access to healthy foods) as a basis for zoning. The government’s authority 
and duty to protect the public’s health140 should provide local governments 
with the greatest authority to regulate as compared with other purposes. A 
number of public health scholars have argued as much,141 offering that a 
jurisdiction’s power is at its height when regulating to protect health and 
safety.142 Accordingly, a jurisdiction should be able to go further and 
demand more in order to protect the public’s health, particularly when 
compared to regulating over concerns of aesthetics or protecting town 
character. 

When it comes to traffic control, aesthetics, and character of a 
municipality, the relationship between a regulation and the desired 
outcome is fairly easy to understand and find rational. Assuming a 
regulation is reviewed under a rational basis test,143 courts will generally 
uphold such regulations so long the regulation does two things.  It must: 
(1) promote the public health, safety, or general welfare; and (2) be 
reasonably related to the purported purpose. However, under the dormant 
commerce clause, where the court finds direct discrimination against 
interstate commerce (e.g. some laws restricting formula restaurants and 
retail), courts may inquire further into the purposes of the regulation.144  In 
these cases, the inquiry may lead to the invalidation of these ordinances, 
such as in Island Silver & Spice, Inc. v. Islamorada145 where the 
protection of Islamorada’s “small-town character” was not a legitimate 
purpose because the court found there was no character to protect. 
However, generally, courts are usually willing to accept the municipalities 

                                                
140 Lawrence O. Gostin, A THEORY AND DEFINITION OF PUBLIC HEALTH LAW IN 

PUBLIC HEALTH LAW: POWER, DUTY, RESTRAINT 5 (2008). 
141 Samia Mair, supra note 24. 
142 Samia Mair, supra note 24 at 28-9. 
143 Generally, if the claim does not involve fundamental rights, suspect classes, or a 

heighted test under direct discrimination of interstate commerce under the Dormant 
Commerce Clause. SALKIN, supra note 73.  

144 Cachia v. Islamorada, 542 F.3d 839, 842–43 (11th Cir. 2008). 
145 475 F.Supp. 2d 1281 (S.D. Fla, 2007). 
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reasoning and values.146 Though, as evidenced by In re Bartkowski 
Investment Group, when it comes to complete bans of legitimate uses (e.g. 
billboards, fast food restaurants), some courts require that evidence 
supporting the ordinance considers and applies to the entire 
municipality.147 Rather, if the offered evidence only applies to or considers 
specific areas, a ban from only those certain zoning districts or areas 
would be supported and thus legally valid.148 This may have key impacts 
for future challenged public health related zoning ordinances.  

With the trend toward specific public health bases, comes an 
additional responsibility to ensure that there is a clear and rational 
relationship between the means (the regulation) and ends (the goal or 
purpose). When policy-makers attempt to tackle a problem as complex 
and pervasive as obesity through land use and licensing regulation, the 
relationship between the means and the ends may be called into question, 
particularly where evidence is lacking. While regulations banning fast 
food restaurants or requiring stores to carry healthy foods appear to 
promote general health, the effect of actual implemented regulations has, 
for the most part, yet to be studied, leading everyone to only speculate on 
their effect. However, what happens when these regulations are actually 
studied and produce disappointing results as happened in South L.A.? 

This question and reality highlights the need to implement and focus 
on evidence-based and supported public health practices and interventions. 
While some jurisdictions have started regulating to reduce obesity and 
improve diets, there has also been a movement towards evidence-based 
approaches for public health interventions.149  This approach requires 
evidence supporting the effectiveness of proposed and implemented 
regulations, either prior to or following implementation. This shift, 
combined with the reliance on specific public health goals, necessitates 
that the evidence from the numerous studies examining obesity, health, 
and fast food density and proximity, support (or at the very least do not 
contradict and undermine) the regulations. Studies found the strongest 
connections between a likelihood of higher BMI and (1) those who lived 
closer to the nearest fast food restaurant, (2) students who went to schools 
within a half mile of a fast food restaurant, particularly among black 

                                                
146 See 2 PATRICIA E. SALKIN, SUBSTANTIVE DUE PROCESS AND EQUAL PROTECTION, 

AMERICAN LAW OF ZONING, AM. LAW ZONING § 15:11 (5th ed.) (last updated May 
2015). 

147 In re Bartkowski Inv. Group Inc, 106 A.3d 230, 243 (Pa. Commw. Ct. 2014). 
148 Id.  
149 Ross C. Brownson et al., Understanding Evidence-Based Public Health Policy, 

99 AM. J. PUB. HEALTH 1576 (2009). 
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students, and (3) higher fast food density near the home for households 
earning less than $40,000 a year.150   

Accordingly, fast food restaurant bans (which may give rise to higher 
scrutiny of the relationship in some jurisdictions if the Dormant 
Commerce Clause is implicated), restrictions on fast food and convenience 
stores near schools, and targeted interventions in lower income areas are 
generally supported by existing research. Accordingly, if or when an 
ordinance targeting one of these populations with the goal of reducing 
obesity rates is challenged as a violation of substantive due process or 
equal protection, it will almost certainly survive based on current, existing 
evidence. Interventions which require or provide incentives for corner 
stores offering healthier options are additionally supported by some 
evidence indicating that the more types of healthy offerings available, the 
more likely customers are to buy them. Consequently, municipalities 
implementing these ordinances and programs will likely overcome any 
constitutional challenge, as courts can readily find that the purpose is to 
promote public health and that the regulation is rationally related to that 
end.  

However, what happens when an ordinance purporting to reduce the 
detrimental effect of fast food outlets on the community’s health is 
studied, and clearly fails to do so? The 2015 Rand study examined L.A.’s 
fast food ban (and indirectly the healthy retailer incentive package) from 
2007-2012 and found that (1) the number of fast food outlets increased at 
the same rate as the rest of the city, (2) the obesity and overweight rates of 
the community significantly increased, particularly compared to the rest of 
the county, and (3) consumption of fast food increased. As an amendment 
to the general plan, the prohibition of stand-alone fast food outlets still 
exists in South L.A., despite these results. The authors of the study 
suggested that the results were not necessarily surprising, if for no other 
reason than the fact that food environments are slow to change. While this 
may be true, during the five-year period studied, 17 new fast food 
establishments were opened. Perhaps the regulation and incentive package 
needed more time to effectuate change.  Perhaps it was simply ineffective 
because fast food bans do not reduce obesity, or possibly more likely the 
law was simply poorly constructed and a bad fit for the community it 
served.  Regardless of the cause, the South L.A. ordinance and its results 
may call into question the whether banning fast food is rationally and 
reasonably related to the goal of reducing obesity when similar regulations 
premised on specific public health goals in other jurisdictions are 
challenged. 
                                                

150 Reitzel et al., supra note 97 at 113–14; David & Carpenter, supra note 105 at 
508–09. 
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Research organizations151 and advocacy groups that encourage 
jurisdictions to pass zoning or licensing schemes aimed at obesity 
prevention emphasize the need to examine and consider the community, 
its food environment, and needs before (and after) implementing any 
regulations. These factors, along with up-to-date research and studies, 
must be considered as municipalities seek to implement regulations, as 
well as evaluation of the regulation once implemented. To assist this 
effort, the Association of State and Territorial Health Officers (ASTHO) 
created a toolkit to help jurisdictions implement Evidence-Based Public 
Health practices and policies.152  The toolkit includes seven steps, which 
include a community assessment, survey of existing scientific literature, 
and importantly an evaluation of the intervention.153  Following this 
framework and resources provided by other research groups, decision-
makers can help ensure that not only effective, evidence-based 
interventions are implemented, but also that interventions used are legally 
supported, regardless of the challenge.  

As interventions are implemented and studied, municipalities must be 
willing to amend or remove ordinances that do not lead to the positive 
public health gains they promise. Regulating in the name of public health 
may be one of the strongest bases for land use and business regulation, and 
justifiably so, but with it comes the responsibility to seek evidence-
supported practices in order to be legally supported. 
 

CONCLUSION 
 

Local governments generally yield broad authority to zone and 
regulate in order to protect the public’s health, safety, morals, and welfare 
through delegations of the state’s police power. For decades, 
municipalities across the nation have implemented restrictions on fast food 
and retail food establishments in the name of protecting town character, 
traffic concerns, and safety. More recently, jurisdictions have used this 
zoning authority combined with other authorities to require or promote 
access to healthy foods in an attempt to reduce obesity and increase health. 
Most constitutional challenges are based on substantive due process 
                                                

151 See e.g. CHANGELAB SOL., supra note 10. ChangeLab Solutions provides a wide 
array of resources aimed at assisting jurisdictions implement successful, effective, and 
evidence-backed regulations promoting healthy living.  

152 Evidence-Based Public Health Toolkit, ASTHO, 1 
http://www.astho.org/Evidence-Based-Public-Health/Toolkit/Issues-and-Concepts-
Executive-Summary/ (last visited Jan. 26, 2016) (citing Ross Brownson et al., EVIDENCE 
BASED PUBLIC HEALTH (2011)). 

153 Evidence-Based Public Health Toolkit, ASTHO, http://www.astho.org/Evidence-
Based-Public-Health/Toolkit/ (last visited Jan. 26, 2016) 
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claims and are subject to a highly deferential rational basis review. 
Accordingly, courts tend to uphold challenged regulations, as long as there 
is a legitimate purpose reasonably related to the regulation. When 
regulations are premised on effectuating stated public health goals, the 
need to seek and provide evidence demonstrating the link between the 
means and the ends is heightened for the legal validity of the intervention. 
Jurisdictions seeking to implement similar ordinances to promote 
identified public health goals should carefully tailor the regulations to fit 
with existing evidence and research to effectuate positive public health 
gains and to ensure the regulations survive potential constitutional 
challenges.  
 
 

 





 
 

 

EATING MASCOTS FOR BREAKFAST: HOW KEEPING 
NATIVE FACES OFF LABELS CAN GROW TRIBAL 

ECONOMIES  

By Leah K. Jurss, JD* 

 
INTRODUCTION 

 
Food sovereignty is the right of peoples to healthy and 
culturally appropriate food produced through ecologically 
sound and sustainable methods, and their right to define 
their own food and agriculture systems . . . . Food 
sovereignty prioritises local and national economies and 
markets and empowers peasant and family farmer-driven 
agriculture, artisanal- fishing, pastoralist-led grazing, and 
food production, distribution and consumption based on 
environmental, social and economic sustainability. Food 
sovereignty promotes transparent trade that guarantees just 
incomes to all peoples as well as the rights of consumers to 
control their food and nutrition.1  

 
The concept of food sovereignty as an articulated term of art is 

relatively recent,2 but harkens to an original understanding of feeding and 
nourishing tribal communities. The concept of food sovereignty is not 
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1 Declaration of Nyéléni, Declaration of the Forum for Food Sovereignty, Selingue, 
Mali (Feb. 27, 2007), available at http://nyeleni.org/IMG/pdf/DeclNyeleni-en.pdf. The 
Declaration of Nyéléni arose out of a delegation of 500 representatives from 80 countries 
meeting in Selingue, Mali to “strengthen a global movement for food sovereignty.” Id.   

2 See Hannah Wittman et al., The Origins & Potential of Food Sovereignty, in FOOD 
SOVEREIGNTY: RECONNECTING FOOD, NATURE & COMMUNITY 1, 2 (Hanna Wittmen et 
al. eds., 2010) (noting that the term “food sovereignty” was coined by the Via Campesina 
movement in 1996); see also Food Sovereignty—Interest Over Time, GOOGLE TRENDS, 
http://www.google.com/trends/explore#q=food%20sovereignty (last visited Nov. 11, 
2015) (showing no news headlines featuring the phrase “food sovereignty” until 2007); 
Food Sovereignty—Ngram Viewer, GOOGLE BOOKS, https://books.google.com/ngrams/ 
graph?content=food+sovereignty&year_start=1800&year_end=2015&corpus=15&smoot
hing=3&share=&direct_url=t1%3B%2Cfood%20sovereignty%3B%2Cc0 (last visited 
Nov. 11, 2015) (showing no use of the phrase “food sovereignty” in print books until 
1980, with a steep rise only after 2000).  
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limited to tribal communities, as “[c]orporations, governments, 
international institutions, and social movements all use the[] term[] to 
argue how the production, distribution, and consumption of food should 
change.”3 Food sovereignty in tribal communities is a movement towards 
both the consumption of a tribe’s local, culturally traditional foods, and 
the cultivating and harvesting of those foods on tribal lands.4 Tribes and 
national organizations are continually hosting conferences and symposia 
to generate ideas and methods to help tribal governments achieve food 
sovereignty.5 This movement works to allow tribal members access to 
foods that are culturally appropriate, and tries to ensure tribal members 
“grow, gather, hunt, and fish in ways that [are] maintainable over the 
longer term . . . [and] [d]istribute foods in ways so people can get what 
they need to stay healthy.”6 From an economic standpoint, the food 
sovereignty movement also includes an objective that tribes and 
consumers will work together to “[a]dequately compensate the people who 
provide the food.”7 This movement has resulted in a growing number of 
tribally owned and operated food businesses expanding into the global 
market,8 feeding both tribal members’ and consumers’ desires for 
sustainably grown, local foods.9  

The move towards food sovereignty is coming at a crucial time, 
considering the increased concerns over the health of Native peoples in the 
United States.10 The importation of “mainstream” foods into indigenous 

                                                
3 Nathan Bellinger & Michael Fakhri, The Intersection Between Food Sovereignty 

and Law, 28 NAT. RESOURCES & ENV’T 45, 45 (Fall 2013). Bellinger & Fakhri note that 
the terms food politics, food security, food justice, and right to food are also used to 
discuss this issue. Id.  

4 Food Sovereignty, NWIC TRADITIONAL PLANTS AND FOODS PROGRAM, 
http://nwicplantsandfoods.com/food-sovereignty (last visited Nov. 11, 2015); Food 
Sovereignty on Tribal Lands, OR. PUB. BROAD.,  http://www.opb.org/radio/programs/ 
thinkoutloud/segment/food-sovereignty-tribal-lands/ (last updated Apr. 2, 2015, 6:23 
a.m). 

5 See generally Food Sovereignty Summit, FIRST NATIONS DEVELOPMENT INST., 
http://www.firstnations.org/conferences/2014/food/summit.html (last visited Nov. 11, 
2015). 

6 Food Sovereignty, supra note 4.  
7 Id.  
8 Where to Purchase Traditional Foods of the Indigenous Peoples of North America,  

RENEWING AMERICA’S FOOD TRADITIONS (RAFT), CTR. FOR SUSTAINABLE ENV’T OF N. 
AZ. U. (2007), http://www.nativeland.org/download/RAFTDirectory.pdf [hereinafter 
Where to Purchase Traditional Foods].  

9 Kristine Hansen, Fresh Living: Farmers Markets Connect Urban Consumers to the 
Earth, USA TODAY GREEN LIVING MAG. (May 6, 2014, 1:58 p.m.), 
http://www.usatoday.com/story/life/2014/05/03/farmers-markets/8621883/.  

10 JOHN MOHAWK, Wild and Slow: Nourished by Tradition, in THINKING IN INDIAN: 
A JOHN MOHAWK READER 20, 21 (Jose Barreiro ed., 2010).  
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diets is largely credited for the increase of chronic health problems, 
including the most prevalent disease within Indian country, diabetes.11 The 
adoption of these foods into tribal households increased dramatically 
during the Allotment and Relocation Eras, when Native peoples began 
receiving government food subsidies to make up for the lack of 
agricultural resources on many reservations.12 These government 
subsidies, or “comods” as they are colloquially known, are often highly 
processed and lacking in nutrition: white flour, white sugar, powdered 
milk, and pasteurized “cheese product.”13  

Compounding the problem, the relative remoteness of many tribal 
communities often leads to very few full-service grocery stores.14 These 
“grocery deserts,” or “food swamps,”15 result in a lack of healthy, 
affordable foods for many Native peoples.16  Many tribes and tribal 
members are working to get healthier and combat the grocery desert 
problem by eating traditional cultural foods.17 The development of food 
sovereignty can dramatically increase the prevalence of lower-cost, 
healthful foods.18 The traditional foods that once nourished can again keep 
Native peoples healthy,19 as “in this high-tech age, the low-tech plant 
continues to be the key to nutrition and health.”20  

                                                
11 See id.; Emily Dwyer, Farm to Cafeteria Initiatives: Connections with the Tribal 

Food Sovereignty, URB. & ENV’T POL. INST. 9 (2010), 
http://www.uepitestsite.dreamhosters.com/wp-content/uploads/2012/11/Pub-
Farm_to_Cafeteria_Initiatives.pdf.  

12 WINONA LADUKE, RECOVERING THE SACRED: THE POWER OF NAMING AND 
CLAIMING 191 (2005).  

13 Id. at 194. 
14 See generally Dolores Stegelin & Forrest Stegelin, Food Deserts, Sustainable 

Food Hubs, Pre-School Aged Native American Indian Children, and Childhood Obesity, 
W. AGRIC. ECON. ASS’N (2013), http://www.waeaonline.org/UserFiles/file/ 
StegelinDolores-FoodDesertsSustainableFoodHubs.pdf. 

15 The term “food swamps” has recently begun to replace “grocery deserts” as more 
accurate, because while there is a lack of fresh fruits and vegetables, there is an 
“abundance of processed, high caloric, energy dense foods.” Diné Food Sovereignty: A 
Report on the Navajo Nation Food System and the Case to Rebuild a Self Sufficient Food 
System for the Diné People, DINÉ POL. INST. 53 n. 38 (2014), 
http://www.dinecollege.edu/institutes/DPI/Docs/dpi-food-sovereignty-report.pdf. 

16 The Navajo Nation, which is equal in size to the state of West Virginia, has only 
ten full service grocery stores. Id. at 54. 

17 MAUREEN TRUDELLE SCHWARZ, FIGHTING COLONIALISM WITH HEGEMONIC 
CULTURE: NATIVE AMERICAN APPROPRIATION OF INDIAN STEREOTYPES 127 (2013).   

18 MOHAWK, supra note 10, at 266.  
19 MOHAWK, supra note 10, at 20-21.  
20 JACK WEATHERFORD, INDIAN GIVERS: HOW THE INDIANS OF THE AMERICAS 

TRANSFORMED THE WORLD 115 (1988).  
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The movement towards food sovereignty is gaining ground in tribal 
communities,21 but the success of this movement requires food-centered 
organizations and businesses to generate enough profit to continue their 
mission.22 These profits and the well-being of both tribal and non-tribal 
members can be detrimentally impacted by non-Native businesses using 
labeling techniques that appropriate Native imagery to lure consumers 
away from foods that are actually produced by Native businesses. This 
appropriation upsets the power balance between food creation and 
consumption that the food sovereignty movement is attempting to 
restore.23 Using and expanding existing labeling legislation is a way 
consumers everywhere can be confident in what they are buying, and 
ensures the future success of businesses working to improve both tribal 
economies and the health of tribal members.24   

Part I of this essay will explore several tribally owned businesses 
working towards food sovereignty, and their competition: non-tribally 
owned businesses that are appropriating Native imagery as marketing 
strategies. Part II will explore the current law as it relates to food labeling 
and how it can be expanded to protect Native food businesses from their 
non-Native, appropriating counterparts to ensure that consumers know 
what they are buying, whether Native or not. Part III will explore other 
holistic options that tribal businesses can use to increase sales of their 
products, including consumer education and grass roots intra-community 
efforts. 
 

I. TRIBAL BUSINESSES AND THEIR NON-NATIVE 
APPROPRIATORS  

A. Native Owned and Operated Businesses 

The expansion of tribal food businesses is not limited to one 
geographic area or foodstuff, but rather expands from the Maple Syrup 
and Clambake Nations in the East to the Salmon and Acorn Nations in the 
West.25 Just as there is no one Native American culture or identity, there 

                                                
21 See supra note 8 and accompanying text.  
22 See Maggie Ellinger-Locke, Food Sovereignty is a Gendered Issue, 18  BUFF. 

ENVTL. L.J. 157, 181 (2010-2011) (noting that food sovereignty “focuses not just on 
access to food but on all of the processes involved from planting to plate”).  

23 Id. at 177-78 (quoting Raj Patel, Raj Patel on Food Sovereignty and Women’s 
Rights, DIG LN! FOOD SOVEREIGNTY IN CANADA (Jan. 15, 2009), 
https://www.youtube.com/watch?v=cI_F9n_c4yY (“[W]hat food security fails to talk 
about is control and power. And that’s what food sovereignty does.”)).  

24 See infra text accompanying note 133. 
25 See Where to Purchase Traditional Foods, supra note 8, at 12.  
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also is no one specific business model for supplying Native foods.26 These 
businesses range from inter-tribal co-operations to small, farm-to-table 
cafes, to businesses especially created to sell Native foods wholesale to 
tribal and community members.27 

One of the most well known Native foods businesses, Native Harvest, 
is based on the White Earth Indian Reservation in northern Minnesota.28 
Native Harvest was created as part of the White Earth Land Recovery 
Project, dedicated to “continu[ing], reviv[ing], and protect[ing] our native 
seeds, heritage crops, naturally grown fruits, animals, wild plants, 
traditions and knowledge of our indigenous and land-based 
communities.”29 Native Harvest produces a wide variety of products, 
including both food and non-food items, such as wild rice, teas, maple 
syrup, soups, jewelry, and textiles.30 These products are manufactured and 
packaged on the White Earth Indian Reservation,31 and the company 
employs tribal members and offers internships and volunteer 
opportunities.32 The company also operates the Minwanjige Café, which 
serves many of the products produced.33 The foods are sold within the 
reservation, through an online catalog, and are shipped to brick and mortar 
retailers across the country.34 In only a few years, the company has sold 
over $300,000 of Native food products,35 each with a label containing the 
face of a Native woman, unadorned, without the pan-Indian turquoise or 
feathers found on many appropriated Native products.36 

Another business, Lakota Foods, is based out of the Lower Brule 
Sioux Indian Reservation in South Dakota and markets itself as “the first 
and only Native American owned and operated organization producing, 
                                                

26 See Dwyer, supra note 11, at 14.  
27 See supra note 8 and accompanying text.  
28 LADUKE, supra note 12, at 205-06.  
29 WHITE EARTH LAND RECOVERY PROJECT, http://www.nativeharvest.com (last 

visited Nov. 11, 2015).  
30 Catalog, WHITE EARTH LAND RECOVERY PROJECT, http://nativeharvest.com/ 

catalog (last visited Nov. 11, 2015). 
31 Kevin Taylor, Eating Indigenously Changes Diets and Lives of Native Americans, 

ALJAZEERA AMERICA (Oct. 24, 2013, 5:00AM), http://america.aljazeera.com/ 
articles/2013/10/24/eating-indigenouslychangesdietsandlivesofnativeamericans.html.  

32 Internship & Volunteer Opportunities, WHITE EARTH LAND RECOVERY PROJECT, 
http://nativeharvest.com/node/13 (last visited Nov. 11, 2015). These internship 
opportunities have been a way for the business to teach non-Native students and 
individuals about both sustainable food practices and the Ojibwe culture. Id. 

33 Native Harvest, WHITE EARTH LAND RECOVERY PROJECT, 
http://nativeharvest.com/native_harvest (last visited Nov. 11, 2015).  

34 Catalog, supra note 30. 
35 LADUKE, supra note 12, at 206.  
36 See e.g., Wild Rice, WHITE EARTH LAND RECOVERY PROJECT, 

http://nativeharvest.com/catalog/1/wild_rice (last visited Nov. 11, 2015).  
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processing, packaging, and marketing popcorn celebrating its Native 
American origin.”37 This tribally owned corporation has been heralded as 
a model tribal business by the U.S. Department of Agriculture, one that 
has the potential to create a “‘transformative’ effect on Indian reservations 
because of [its] potential to add jobs and pump money into the local 
economy.”38 Lakota Foods produces nearly 15 million pounds of popcorn 
each year, and ensures almost every step of the production process is done 
by hand in order to increase the opportunities for jobs within the factory.39  

The Inter Tribal Buffalo Council is a collection of over fifty-three 
member tribes40 working together to reintroduce the buffalo to Indian 
country.41 The Council has over 15,000 buffalo in its herd, spread across 
nineteen states.42 While each tribe chooses to use its buffalo in different 
ways, including selling buffalo meat to consumers and marketing buffalo 
herd sightseeing trips,43 all member tribes benefit, both commercially and 
culturally, from having buffalo back on their lands. Another major goal of 
the Inter Tribal Buffalo Council is the introduction of buffalo meat to 
school lunch programs.44 This particular expansion provides the 
opportunity for job creation and economic growth within tribes, while at 
the same time teaching tribal children about traditional foods.45 

These three companies are only a fraction of the Native food 
companies that exist today,46 and the number continues to grow. The First 
Nations Development Institute and the Notah Begay III Foundation have 
partnered with Seeds of Native Health to administer $2.5 million in grants 
to food-system projects in Native American communities, aimed at 
                                                

37 Lakota Foods, AMERICAN INDIAN FOODS, http://www.americanindianfoods.com/ 
products/lakota-foods/ (last visited Nov. 11, 2015).  

38 Chris Mueller, USDA Official Lauds Lower Brule Plant, THE DAILY REPUBLIC 
(Feb. 28, 2013, 10:00 p.m.), http://www.mitchellrepublic.com/content/usda-official-
lauds-lower-brule-plant. 

39 Bridget Bennett, Made in South Dakota: Lakota Foods Popcorn, KSFY (Apr. 30, 
2013), https://web.archive.org/web/20130502222544/http://www.ksfy.com/story/ 
22125013/made-in-south-dakota-lakota-foods-popcorn.  

40 Member Tribes, INTER TRIBAL BUFFALO COUNCIL, http://itbcbuffalo.com/node/15 
(last visited Nov. 11, 2015). 

41 Who We Are, INTER TRIBAL BUFFALO COUNCIL, http://itbcbuffalo.com/node/3 (last 
visited Nov. 11, 2015).  

42 Id.  
43 See Marketplace, INTER TRIBAL BUFFALO COUNCIL, 

http://itbcbuffalo.com/marketplace/list (last visited Nov. 11, 2015). 
44 See generally, Incorporating Buffalo Meat into the Schools’ Lunch Menu, INTER 

TRIBAL BUFFALO COUNCIL (Spring 2014), http://itbcbuffalo.com/itbc_main_files/ 
itbc_school_lunch_newsletter.pdf. 

45 Id. at 8 (noting that the buffalo meet used in the school lunch program is purchased 
from the tribal herd). 

46 See Where to Purchase Traditional Foods, supra note 8. 
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helping tribally owned food businesses succeed.47 While these companies 
are focused on the production and distribution of healthy foods, their 
existence is tied to the promotion and strengthening of tribal sovereignty.48 
The heart of tribal sovereignty today centers around the daily existence of 
a tribal economy and community, something that is threatened by 
competition for consumers. 

B. Butter and More: Non-Native Appropriating Businesses 

In contrast to these tribal member owned and operated business are 
the myriad of businesses that appropriate Native imagery to sell their 
products. The examples of Native imagery appropriation in food 
packaging are endless; one blogger noted that she could cook an entire 
breakfast using foods contained in packaging with appropriated Native 
imagery.49 The most ubiquitous and far-reaching of these appropriating 
companies is Land O’ Lakes butter. In an effort to portray wholesome 
butter, made with natural ingredients, the company uses a logo featuring 
an Indian maiden, adorned with fringe and feathers, kneeling in a Great 
Lakes forest.50 The company’s only explanation of the Indian maiden logo 
is that she began as a painting “[r]eflecting the Native American heritage 
of the Upper Midwest.”51 Land O’ Lakes is not a tribally owned company, 
nor did it begin with a group of Native farmers—it is a member-owned 
cooperative.52 While the company does have an admirable goal of 
increasing diversity in the work place, Native Americans are curiously left 
out of the specialized “Employee Resource Groups” and diversity 
initiatives within the company.53 Although considered a “benevolent 
                                                

47 Grant Recipients, SEEDS OF NATIVE HEALTH, http://seedsofnativehealth.org/grant-
recipients/ (last visited Nov. 11, 2015). 

48 LADUKE, supra note 12, at 206-07 (“You cannot determine your destiny if you 
cannot feed your community.”). 

49 Adrienne Keene, I Eat Stereotypes Like You for Breakfast, NATIVE 
APPROPRIATIONS (July 24, 2012), http://nativeappropriations.com/2012/07/i-eat-
stereotypes-like-you-for-breakfast.html. Thank you to Ms. Keene for inspiring the title of 
this essay.  

50 LAND O’LAKES, http://www.landolakes.com (last visited Nov. 11, 2015) 
(depicting many of the products Land O’ Lakes offers, each with the Indian maiden 
featured prominently on the packaging).  

51 Corporate History, LAND O’ LAKES, INC., http://www.landolakesinc.com/careers/ 
whylandolakes/ECMD2-0016724 (last visited Nov. 11, 2015).  

52 Performance, Capability, Value, LAND O’ LAKES, INC., 
http://www.landolakesinc.com/HomeStoryBC/ECMP2-0183387 (last visited Nov. 11, 
2015).  

53  Diversity, LAND O’ LAKES INC., http://www.landolakesinc.com/company/ 
corporateresponsibility/diversity/default.aspx (last visited Nov. 11, 2015). A search for 
the words “Native American” or “Indian” reveal nothing but a short blurb paragraph on 
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stereotype,”54 the continued inclusion of the Indian maiden on all of Land 
O’ Lakes packaging does little to improve the representations of Indian 
women today.55  

One company’s use of Native imagery and themes goes beyond the 
benevolent stereotype. The Thunderbird Energetica energy bar company 
uses a pacific-northwest thunderbird image as its logo, but the 
appropriations go far beyond the picture.56 Their newest flavor line is 
called “Gather” and is “inspired by the life sustaining diets of our ancient 
ancestors,” yet offers no detail as to the ingredients featured in those diets 
or which of our ancient ancestors’ diets they are, exactly.57 Other flavors 
include “Almond Cookie Pow Wow,” for use “[w]hether you call upon the 
strength of the buffalo spirit or wisdom of the honey badger,” “Sweet 
Lemon Rain Dance,” and “Superseed Spirit.”58 The history of the 
company notes that the inspiration to use Native imagery came after 
                                                                                                                     
the company’s Corporate History page. See supra text accompanying note 51. 

54 DAVID E. WILKINS & HEIDI KIIWETINEPINESIIK STARK, AMERICAN INDIAN 
POLITICS AND THE AMERICAN POLITICAL SYSTEM 214 (3d ed. 2010) (explaining the many 
Native stereotypes, from the Ecological Indian to the Noble Savage).  

55 The only exposure many children receive about Native Americans comes from 
non-Indian representations, including the pilgrims and Indians Thanksgiving story and 
the Land O’ Lakes butter package.   

 
The design of the box changed a bit over time but the lady always wore 
a buckskin dress and beaded belt. Always her hair was raven and lit 
with a feather. Always, she held a box of sweet cream butter in her 
hands, offering it up with such reverence that the very idea of butter 
became a religious offering. 
 
With her fair skin and rosebud mouth, she didn’t look like any Indian 
maiden we’d ever known, and we’d known plenty during our time on 
the reservation near Buffalo, large women with golden skin and smiles 
ten times wider than the woman kneeling in the meadow—but who 
could be picky where butter boxes were concerned? Maidens were big 
in the 70s, the culture helping itself to headbands and beadwork, but 
feeling progressive because, for the most part, everyone had learned not 
to say squaw. Other than a fascination with Mohammed Ali, the 
Bermuda Triangle, and the general rise in the popularity of horror films 
(and the related preoccupation with Ouija boards) nothing marks my 
childhood so much as a distorted affection for all things native. 

 
Sonja Livingston, Our Lady of the Lakes, BELLINGHAM REVIEW, http://bhreview.org/our-
lady-of-the-lakes/ (last visited Nov. 11, 2015).  

56 THURDERBIRD ENERGETICA, http://thunderbirdbar.com (last visited Nov. 11, 
2015).  

57 Id.  
58 Products, THUNDERBIRD ENERGETICA, http://thunderbirdbar.com/products/html 

(last visited Nov. 11, 2015).   
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seeing a peregrine falcon, but offers no representations that Native peoples 
are involved in any step of the production process, which would otherwise 
help to explain the company’s name.59 Before a media attack from 
outraged Native peoples, the company website featured far more offensive 
language and images “trivializing . . . Native spiritual practices and sacred 
naming ceremonies.”60 

While Thunderbird Energetica’s misappropriations are offensive to 
Native activists, most harmful to tribal food businesses are those non-
Native companies that use names and logos that may trick consumers into 
believing they are buying from Native businesses. The Sue Bee Honey 
corporation, formerly the Sioux Bee Honey corporation, features a logo 
with a smiling, little Indian girl wearing a feather on her head.61 As part of 
the Sioux Honey Association, the Sue Bee Honey Corporation is not 
tribally owned and operated, but rather has its origins in Sioux City, 
Iowa.62 The company has no explanation for why their logo is a little 
Indian girl, but with over 40 million pounds of honey produced annually, 
the confusing name travels the world.63  

Similarly, the Pemmican Beef Jerky company markets its products 
using a discussion of the historical roots of pemmican and a stately 
looking Native man wearing a headdress.64 The company has no 
association with any tribe, other than “establish[ing] its identity with a 
Native American name and symbol, in order to create a strong association 
to the heritage of and respect for the great outdoors.”65 The name and 
packaging of the brand can be confusing to the consumer, especially when 
placed in stores next to Tanka, a buffalo jerky product produced by Native 
American Foods, a company operated by tribal members on the Pine 
Ridge Reservation.66 Tanka is marketed using only a photo of a buffalo.67  

                                                
59 The Origins, THUNDERBIRD ENERGETICA, http://thunderbirdbar.com/about.html 

(last visited Nov. 11, 2015). 
60 Adrienne Keene, Thunderbird Energetica: When Good Intentions Go Wrong, 

NATIVE APPROPRIATIONS (Mar. 6, 2012), http://nativeappropriations.com/2012/03/ 
thunderbird-energetica-when-good-intentions-go-wrong.html. The company previously 
created a contract for interested individuals to join the “Thunderbird Tribe,” which 
required saluting to buffalo, following spirit eagles, and searching for one’s spirit animal. 
Id.   

61 Sioux Honey Association, SUEBEE, http://suebee.com/sioux-honey-association-2/ 
(last visited Nov. 11, 2015).   

62 Id.  
63 Id.  
64 Pemmican Beef Jerky History, PEMMICAN, http://pemmican.com/history (last 

visited Nov. 11, 2015).  
65 Id. 
66 A Native American Way of Wellness, TANKA, http://www.tankabar.com/cgi-

bin/nanf/public/mission.cvw?sessionid=aa57fa8cfe3648f1157548d7a354b9328f592a32f9
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The name and logo confusion extends to ice cream, as well. Many 
products carry the “Umpqua” name in Oregon, but Umpqua Dairy takes it 
a step further and places a large Indian warrior in a headdress on all of its 
packaging.68 This labeling is something that neither Umpqua Oats69 nor 
the Umpqua Bank,70 both Native owned companies, chose to do for their 
marketing purposes. The use of Native imagery by Umpqua Dairy, when it 
is neither owned nor operated by Natives,71 has the potential to take away 
sales from nearby Native owned and operated food companies—sales that 
are desperately needed to grow tribal economies.72 During the course of 
time that this essay was in production, the Umpqua Indian Foods 
company, previously owned and operated by the Cow Creek Band of 
Umpqua Tribe of Indians, was forced to close due to both increases in 
“costs and competition.”73  

These companies are just a small sampling of all of the food labels 
appropriating Native imagery. The Hornell Brewing Company has been in 
a decades long litigation battle over the use of Crazy Horse’s name and 
likeness on malt liquor and beer bottles, products Crazy Horse himself 
denounced.74 Calumet Baking Powder and AriZona Tea’s Piña Colada 
flavor both feature headdresses prominently on their label, with no other 
connection to Native peoples.75 Hopi Blue Corn,76 along with many other 
indigenous seeds, have been patented and sold, making it impossible for 

                                                                                                                     
24e9 (last visited Nov. 11, 2015). 

67 Id. 
68 UMPQUA DAIRY, http://upmquadairy.com (last visited Nov. 11, 2015).  
69 UMPQUA OATS, http://umpquaoats.com (last visited Nov. 11, 2015).  
70 UMPQUA BANK, https://umpquabank.com (last visited Nov. 11, 2015).  
71 About Us, UMPQUA DAIRY, http://umpquadairy.com/about-us (last visited Nov. 11, 

2015).  
72 See Charles Michael Ray, Growing Pains Hurt Native American Food Company, 

NAT’L PUB. RADIO (Aug. 15, 2011, 8:01 AM), http://www.npr.org/2011/08/15/ 
138785476/growing-pains-hurt-native-american-food-company.  

73 UMPQUA INDIAN FOODS, http://www.umpquaindianfoods.com/ (last visited Nov. 
11, 2015).  

74 Elizabeth Stawicki, Crazy Horse Dispute Settled, MINN. PUB. RADIO (Apr. 26, 
2001), http://news.minnesota.publicradio.org/features/200104/26_stawickie_crazyhorse/ 
?refid=0.  

75 Frequently Asked Questions: What is the History of Calumet Baking Powder, 
KRAFT FOODS, http://kraftfoods.custhelp.com/app/answers/detail/a_id/286 (last visited 
Nov. 11, 2015); AriZona Piña Colada Virgin Cocktail Natural Flavored Beverage, 
DRINK WHAT (June 14, 2011), http://www.drinkwhat.com/arizona-pina-colada-virgin-
cocktail-natural-flavored-beverage/.  

76 ANDREW GULLIFORD, PRESERVING WESTERN HISTORY 126-27 (2005); JEFFREY M. 
PILCHER, PLANET TACO: A GLOBAL HISTORY OF MEXICAN FOOD 203-04 (2012).  
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some Native peoples to grow their traditional crops without paying for the 
seeds.77  

Not only do these labels continue Native stereotypes, but they 
“unfairly commodify . . . Native American people . . . especially since the 
profits rarely get shared with the subject people.”78 The companies 
detailed above offer names, labels, and products so similar to actual 
Native food businesses that it is not surprising many Native food 
businesses are not making a profit.79 With the growing trend of buying 
locally sourced, sustainable, or handmade foods,80 consumers would 
welcome the opportunity to purchase foods produced from Native 
companies that support tribal communities, if they could only tell the 
difference.81 While the commercialized marketing of non-Native foods 
with Native imagery is not the only reason some tribal food companies 
struggle to turn a profit,82 a change in marketing and advertising 
regulations would promote tribally owned businesses, putting more money 
into tribal economies and making the goal of food sovereignty more 
attainable for tribal communities. 
 

II. LEGAL HELP: FROM THE FDA TO STATE LEGISLATURES  
 

A. The Federal Government 
 

Food labeling is controlled in the United States by the Food & Drug 
Administration (FDA).83 This agency is housed within the U.S. 
Department of Health and Human Services and is responsible for “the 
safety and security of our nation’s food supply.”84 The Food, Drug & 

                                                
77 Dwyer, supra note 11, at 10-11; LADUKE, supra note 12, at 177.  
78 Products and Advertising: Selling the “Indian” through Stereotypes, BURKE 

MUSEUM, http://www.burkemuseum.org/truth_vs_twilight/imaginary-03.php (last visited 
Nov. 11, 2015).  

79 See LADUKE, supra note 12, at 206; Mueller, supra note 38; Ray, supra note 72. 
80 Caspar Van Vark, Sustainable Food Chains Make Business Sense and Consumers 

Happy, THE GUARDIAN (Dec. 4, 2013, 2:00), http://www.theguardian.com/sustainable-
business/sustainable-food-chains-make-business-sense.  

81 LADUKE, supra note 12, at 170 (noting that rice produced off reservation, “grown 
from patented seeds on diked paddies, nourished with chemical additives” may still be 
called wild rice).  

82 Id. at 169 (specifically for wild rice production, difficulties come from a decline in 
water quality and the prevalence of the wage economy).  

83 U.S. Food and Drug Administration, FDA, www.fda.gov (last visited Nov. 11, 
2015).  

84 Press Release, U.S. Food and Drug Administration, FDA Proposes Updates to 
Nutrition Facts Label on Food Products (Feb. 27, 2014), available at 
http://www.fda.gov/NewsEvents/Newsroom/PressAnnouncements/ucm387418.htm. 
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Cosmetic Act gave the authority for the FDA to oversee the safety of 
many products, including manufactured and processed food.85 This Act 
specifically includes a prohibition of “[t]he introduction . . . into interstate 
commerce of any food . . . that is . . . misbranded.”86 This is expanded 
upon in 21 U.S.C. § 343, which details when a food is considered to be 
misbranded, and what manufacturers must do to ensure their product is not 
misbranded.87 The first subsection of this part states that “a food shall be 
deemed to be misbranded” if there is a “[f]alse or misleading label” or “its 
advertising is false or misleading in a material respect.”88 

As it currently exists, this statute could be used by tribal businesses if 
it was possible to show that the combination of a company’s name, along 
with the description of the product and its logo, were enough to amount to 
misbranding via a misleading label. Tribal companies would have a more 
difficult time proving that a product’s advertising was materially 
misleading.89 For example, the presence of Native imagery on the 
Pemmican brand of beef jerky lends itself to being a misleading label for a 
lay consumer interested in purchasing Native-made goods.90 However, 
because the company does not make any direct claims about being Native 
owned, it is unlikely to break through the “materially” misleading 
threshold required for misbranding in advertising.91 A tribal food business 
selling the same types of products as the non-Native appropriating 
company likely has the best chance of advancing the argument, such as if 
Tanka and Pemmican were on the shelves side-by-side, or if the now-
defunct Umpqua Indian Foods company had sold ice cream and dairy 
products.92  

The Federal Trade Commission Act also works to ensure that there is 
truth in advertising.93 This Act focuses in part on the substance of claims 
made regarding food—such as a food’s nutritional value and other quasi-
health claims.94 There have been many recent consumer attacks on 
corporations that use phrases like “all natural”95 or “organic”96 in their 
advertising. These cases could be used as precedent in attempts to extend 

                                                
85 21 U.S.C. § 301 et seq. (2012).  
86 21 U.S.C. § 331 (2012).  
87 21 U.S.C. § 343 (2012).  
88 Id. at § 343(a). 
89 Id.  
90 See supra note 64 and accompanying text.  
91 See supra note 65 and accompanying text. 
92 See supra note 73 and accompanying text. 
93 15 U.S.C. §§ 41-58 (2012). 
94 15 U.S.C. §§ 52, 55 (2012).  
95 See Brazil v. Dole Food Co., 935 F. Supp. 2d 947 (N.D. Cal. 2013).  
96 See Jones v. ConAgra Foods, Inc., 912 F. Supp. 2d 889 (N.D. Cal. 2012).  
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the Federal Trade Commission Act to Native food labels. While it might 
be difficult to argue that the positioning of an Indian maiden on a butter 
container makes an unlawful assertion of its origin, when combined with 
company statements and other advertising, such as those used by the 
Thunderbird Energetica company,97 a tribal business may be able to show 
that the non-Native corporation, through its labeling, is engaging in 
statutorily prohibited “unfair methods of competition.”98 

Another avenue for controlling the use of Native imagery on food 
labels is the Indian Arts and Craft Act of 1990. This Act was created with 
the purpose of ensuring that arts and craft that are marketed as American 
Indian or Native American are actually sold by a Native American 
company or individual.99 The Act creates a cause of action that can result 
in a more than $1,000 per day fine for any non-Indian individual or 
business marketing products as being Indian made, with criminal penalties 
of up to five years in prison.100 The misrepresentation can be something as 
simple as calling a piece of jewelry “Indian Jewelry” when it is not made 
by an Indian.101 The Act describes covered items as “Indian products,”102 a 
term usually applied to goods such as baskets, jewelry, and pottery.103 The 
formal definition of what an “Indian product” includes is determined by 
regulations written by the Secretary of the Interior.104 It could be possible 
for the Act to be expanded in the future to include food products, should 
the Secretary of the Interior be persuaded to change the regulations. If 
changed, this could funnel sales from the “Indian Harvest Wild Rice” 
company105 and the recipe for “Cranberry Nut Bread, Native American 
Recipe”106 to actual Native companies selling these products. 
                                                

97 See supra text accompanying note 57. 
98 15 U.S.C. § 45 (2012).  
99 See generally, 25 U.S.C. § 305 et seq. (2012); 18 U.S.C. § 1159 (2012).  
100 18 U.S.C. § 1159 (2012).  
101 The Indian Arts and Crafts Act of 1990, U.S. DEP’T OF THE INT., 

https://www.doi.gov/iacb/act (last visited Nov. 11, 2015) (“[P]roducts sold using a sign 
claiming ‘Indian Jewelry’ would be a violation of the Indian Arts and Crafts Act if the 
jewelry was produced by someone other than a member, or certified Indian artisan, of an 
Indian tribe”).  

102 25 U.S.C. § 305(e)(a)(2) (2012). 
103 The Indian Arts and Crafts Act of 1990, supra note 101 (“Some traditional items 

frequently copied by non-Indians include Indian-style jewelry, pottery, baskets, carved 
stone fetishes, woven rugs, kachina dolls, and clothing”).  

104 18 U.S.C. § 1159(c)(2) (2012).  
105 LADUKE, supra note 12, at 174 (noting that this company produces nearly three-

quarters of the wild rice in America, but is “an operation with few ‘Indians’ today”). 
106 GaGirlNaturals, Cranberry Nut Bread, Native American Recipe, ETSY, 

https://www.etsy.com/listing/163197524/cranberry-nut-bread-native-
american?ref=sr_gallery_9&ga_search_query=native+food&ga_ship_to=US&ga_search
_type=all&ga_view_type=gallery (last visited Nov. 11, 2015).  
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A final federal avenue that an enterprising tribal food business might 
explore is the federal trust responsibility to Indian tribes. The trust 
responsibility is a “fundamental concept” within federal Indian law, 
existing to ensure that the promises made hundreds of years ago by the 
federal government to Indian tribes are kept today.107 As the trust 
responsibility can be created by a treaty, those Indian tribes who have 
treaties signed by the United States entitling them to an adequate food 
supply108 might have the leverage needed to argue that the trust 
responsibility requires federal agencies, such as the Food and Drug 
Association and the United States Department of Agriculture, to do 
something about the appropriation of Native imagery on food labels. 
Indian law scholars have been arguing for many years that the trust 
responsibility extends beyond a mere fiduciary duty109 and into all aspects 
of treaty rights, including cultural uses of water,110 traditional land 
resources,111 and the cultural effect of coal development.112 It is not too far 
of a leap to suggest that the federal government also has a trust 
responsibility to ensure tribal businesses have the resources they need to 
provide tribally produced food for their communities. In many cases, these 
are the same communities that were guaranteed both food support from 
the federal government and the ability to gather food for themselves in the 
original treaties that created the trust responsibility.113 

 
B. State Governments 

 
The federal government is not the only means for combating the 

effects of appropriation of Native imagery on food. The State of 
Minnesota has passed a statute that requires clarity in labeling for any wild 

                                                
107 Stephen L. Pevar, The Federal-Tribal Trust Relationship: Its Origin, Nature, and 

Scope, in 4 REFERENCES GUIDE: CALIFORNIA WATER PLAN UPDATE 2009, at 1-2, 
available at http://www.waterplan.water.ca.gov/docs/cwpu2009/0310final/v4c19a05_ 
cwp2009.pdf.  

108 Id. at 2.  
109 Reid Peyton Chambers, Judicial Enforcement of the Federal Trust Responsibility 

to Indians, 27 STAN. L. REV. 1213 (1975) (arguing, in part, for enforceability of 
nonproprietary obligations towards Indian tribes under the federal trust responsibility).  

110 Robert T. Anderson, Indian Water Rights and the Federal Trust Responsibility, 
46 NAT. RESOURCES J. 399 (2006).  

111 Mary Christina Wood, The Indian Trust Responsibility: Protecting Tribal Lands 
and Resources Through Claims of Injunctive Relief Against Federal Agencies, 39 TULSA 
L. REV. 355 (2003).  

112 Adele Fine, Off-Reservation Enforcement of the Federal-Indian Trust 
Responsibility, 7 PUB. LAND L. REV. 117, 122 (1986).  

113 See, e.g., Treaty with the Sioux Nation of Indians art. V, Feb. 28, 1877, 19 Stat. 
254.   
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rice sold within the state. This statute was developed in part to ensure 
consumers were able to know when they were buying natural wild rice and 
when they were buying cultivated paddy rice, which “may be grown 
commercially using fertilizers, herbicides or insecticides.”114 According to 
the statute, any wild rice grown within Minnesota that is cultivated, rather 
than hand harvested, must be clearly labeled as “cultivated” or “paddy.”115 
Additionally, all wild rice sold within Minnesota must include a label 
naming the lake of origin and whether it was cultivated or harvested 
naturally.116  

The statute includes a subdivision directly related to misbranding on 
product labels, noting that any label that “implies” the rice is hand 
harvested by Native peoples is “misbranded unless the package contains 
only 100 percent natural lake or river wild rice harvested by Indians.”117 
This portion of the statute leaves a lot of discretion to a reviewing judge 
because a wide range of text and images could potentially be interpreted as 
“implying” the rice is hand harvested. The Land O’ Lakes Indian maiden, 
should she be placed on a bag of wild rice and holding a rice knocking 
stick in her hand, could be “implying” that the rice was harvested by 
Native peoples. The existence of this statute reflects the cultural 
importance of foods and the impact that mislabeling can have on Native 
communities. “Native rice is about doing it right, about community pride 
and the essence of being Anishinaabeg,”118 while paddy rice is about 
nothing more than making a profit. 

Although it does not cover every possible scenario,119 the Minnesota 
Wild Rice Labeling statute can serve as a helpful model for other states 
and other products. Tribally owned companies selling products 
traditionally associated with an Indian image, including wild game, 
smoked fish, and herbal teas, could all benefit from an Indian Truth-in-
Labeling statute that requires products to be clearly labeled as “Indian 
produced.”120 Similar to Minnesota’s statute, a labeling statute targeting 
foods would be most effective if it included a clause forbidding any 
implication that a product was produced or harvested by Native peoples if 
it was not.121 Written broadly enough, a statute of this type could forbid 

                                                
114 Wild Rice: Ecology, Harvest, Management, GREAT LAKES INDIAN FISH AND 

WILDLIFE COMMISSION, http://www.glifwc.org/publications/pdf/Wildrice_Brochure.pdf. 
115 MINN. STAT. § 30.49 (2015). 
116 Id. § 30.49(2). 
117 Id. § 30.49(5).  
118 LADUKE, supra note 12, at 170.  
119 Id. at 173. 
120 See supra Part I. 
121 See supra text accompanying note 117. 
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the use of the Umpqua Dairy Chief122 and the Thunderbird Energetica 
energy bar product names.123  

An individual tribal business alone is unlikely to have the political or 
monetary capital necessary to move a piece of legislation like this through 
a state legislature. However, if tribal business and tribes worked together, 
an Indian Truth-in-Labeling statute could become a reality in every 
state.124 There is both academic and consumer support for truth in 
advertising and labeling;125 knowing where a food came from and who 
produced it is an important consideration in many consumer purchases.126 
Educated properly, these consumer decisions could be leveraged to 
increase sales for tribal food businesses, leading to an expansion of tribal 
economies. 
 

III. CONSUMER EDUCATION AND INTRA-COMMUNITY EFFORTS: 
EXTRA-LEGAL SOLUTIONS  

 
Moving beyond courtrooms and political arenas is an important 

strategy for tribal food businesses looking to increase their profits. 
Educating consumers about the difference between tribally owned and 
operated food companies and those companies that only appropriate 
Indian imagery is an important component in the growth of tribal 
economies. Educated consumers can help by both making the choice to 
purchase tribal goods and leading a call for the elimination of Native 
imagery on food packaging. If a simple blog post was able to completely 
change the attitude of the Paul Frank corporation regarding Native-themed 
parties,127 and a short Facebook status from the Ojibwe language teacher 
Anton Treuer was able to spark enough discussion to get a baking 

                                                
122 See supra text accompanying note 68. 
123 See supra text accompanying note 58. 
124 Although often fraught with ideological differences, tribal organizations have 

been able to come together in the past to accomplish political goals. See Native 
Organizations: Working Together for Our Common Benefit, NAT’L CONG. OF AM. 
INDIANS (2010), http://www.ncai.org/news/tribal-communicators-resources/Native 
_Orgs_Working_Together_for_Our_Common_Benefit.pdf. 

125 Leah A. Satine, Is My Yogurt Lying? Developing and Applying a Framework for 
Determining Whether Wellness Claims on Probiotic Yogurts Mislead, 63 FOOD & DRUG 
L.J. 537 (2008). 

126 Margaret Sova McCabe, Loco Labels and Marketing Madness: Improving How 
Consumers Interpret Information in the American Food Economy, 17 J.L. & POL’Y 493 
(2009).  

127 Kate Crowley, After Offensive Fiasco, Paul Frank Collaborates With Native 
Designers, JEZEBEL (Aug. 28, 2013, 1:00 PM), http://jezebel.com/after-offensive-fiasco-
paul-frank-collaborates-with-na-1209376546.  
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company to rename its “Squaw Bread,”128 tribal businesses working to 
educate consumers about Native imagery on food labels could be enough 
to drastically reduce the number of appropriations.  

Many national organizations are well suited to extend educational 
campaigns to consumers. The Intertribal Agricultural Council’s American 
Indian Foods program includes a campaign to expose tribal food 
businesses to more consumers, as a way to “showcase their products and 
share tribal cultures with the world.”129 This showcase of tribal food 
businesses already includes a goal “to provide export education and to 
facilitate global market penetration.”130 This could be expanded even 
further to provide information to consumers about how many tribal food 
businesses are selling the products they need, and how purchasing from a 
tribal food business creates more than just a profitable company.  

Similarly, the Indigenous Food Systems Network already uses a 
networking platform to spread information about food sovereignty 
research and sustainable economies throughout Indian Country.131 This 
could be expanded further to provide information to consumers about 
tribal food businesses that sell the products they need, and how purchasing 
from tribal food businesses and the differences between Native and non-
Native foods, such as why “paddy” rice is of a lower quality than hand-
harvested wild rice.  

In addition to national organizations that can educate consumers, tribes 
themselves can take on the goal of educating their own members and those 
who live in their communities. Tribes could model their intra-community 
efforts on the popular “Eat Local” campaigns that encourage community 
members to purchase and eat local foods.132 These intra-community 
grassroots efforts could be particularly effective in encouraging tribal 
members to buy local and eat traditional, cultural foods, both in support of 
tribal businesses and in an attempt to decrease purchases of products 
                                                

128 Neil Nisperos, Old Town Baking Company in Rancho Cucamonga to Rename its 
Squaw Bread, DAILY BULLETIN (Feb. 19, 2013, 12:01 AM), 
http://www.dailybulletin.com/social-affairs/20130219/old-town-baking-company-in-
rancho-cucamonga-to-rename-its-squaw-bread.  

129 AMERICAN INDIAN FOODS, http://americanindianfoods.com (last visited Nov. 11, 
2015).  

130 About Us, AMERICAN INDIAN FOODS, 
http://www.americanindianfoods.com/about-us/ (last visited Nov. 11, 2015).  

131 INDIGENOUS FOOD SYSTEMS NETWORK, http://www.indigenousfoodsystems.org/ 
(last visited Nov. 11, 2015).  

132 See, e.g., The Eat Local Challenge, ECOTRUST, http://eatlocal.net (last visited 
Nov. 11, 2015); Eating Local, CENTRAL OHIO RIVER VALLEY, 
http://www.eatlocalcorv.org/why-eat-local/ (last visited Nov. 11, 2015); Take the 
Challenge, EAT LOCAL MILWAUKEE, http://eatlocalmilwaukee.org/elcchallenge.html (last 
visited Nov. 11, 2015).  
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containing stereotypical Native imagery. Increasing purchases from tribal 
food companies provides the opportunity for growth by creating new jobs 
and ensuring more money stays within tribal economies.133 This 
community education should also be expanded to include the many non-
tribal members living within tribal communities.134 Explaining to non-
tribal members that purchases from tribally owned businesses, rather than 
major corporations, will help their communities grow in a way that will 
benefit them should be incentive enough to get them to put down the 
Orville Redenbacher’s and pick up a bag of Lakota Foods popcorn.135  

A focus on purchasing foods produced by tribal businesses spills over 
into the broader food sovereignty movement that many tribes are working 
towards.136 A movement to streamline packaging and remove Native 
imagery from non-Native food products could re-focus tribal members on 
eating more healthful foods. Tribal governments could look to 
organizations like the Harvard Food Law Society137 and Michelle 
Obama’s Let’s Move! campaign138 for additional guidance in these intra-
community efforts. 
 

CONCLUSION 
 

Decreasing the use of Native appropriated text and imagery on non-
Native products will encourage the support of tribal businesses producing 

                                                
133 Stephen Cornell, Tribal-Citizen Entrepreneurship: What Does it Mean for Indian 

Country, and How Can Tribes Support It?, COMMUNITY DIVIDEND: FEDERAL RESERVE 
BANK OF MINNEAPOLIS (Jul. 1, 2006), https://www.minneapolisfed.org/publications 
_papers/pub_display.cfm?id=2260&.  

134 See, e.g., Tribal Statistics, LAC COURTE OREILLES BAND OF LAKE SUPERIOR 
CHIPPEWA INDIANS 2 (2010), available at http://witribes.wi.gov/ 
docview.asp?docid=5629&locid=57 (noting that just under a third of all individuals 
living on their reservation are non-tribal members). 

135 See supra note 37.  
136 See supra Introduction.  
137 The Harvard Food Law and Policy Clinic recently released a toolkit dedicated 

towards enhancing the food policies and sovereignty of the Navajo Nation. Good Laws, 
Good Food: Putting Food Policy to Work in the Navajo Nation, HARVARD L. SCH. FOOD 
L. & POL. CLINIC, ET. AL (2015), http://www.chlpi.org/wp-
content/uploads/2013/12/Navajo-Food-Policy-Toolkit-May-2015.pdf. 

138 Michelle Obama’s Let’s Move! campaign features a section specifically created 
to encourage healthful eating and exercise within Indian country. See Let’s Move! in 
Indian Country, INDIAN HEALTH SERV., 
http://www.doi.gov/letsmove/indiancountry/index.cfm (last visited Nov. 11, 2015); The 
Facts for American Indian/Alaska Natives, LET’S MOVE!  (2014), 
http://www.letsmove.gov/sites/letsmove.gov/files/ 
Let%27s_Move_Fact_Sheet_for_American%20Indian_Alaska%20Native.pdf. 
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those food products.139 What would the state of the butter industry look 
like if the Land O’ Lakes logo actually featured lakes, while a tribally 
owned and operated dairy farm had a logo featuring an image of a 
respected elder from the tribe, sans headdress? Especially within tribal 
communities, the average consumer would likely prefer to buy products 
from tribally owned and operated businesses, rather than mass 
producers;140 this informed purchase would be made easier if there were 
clear marketing and labeling requirements.141 

An increase of support for tribal businesses creating food products 
can improve tribal communities by creating jobs and keeping more money 
within the tribal economy.142 The growth of tribal food businesses can also 
lead to traditional foods being both cheaper and more widely available, 
making the movement towards food sovereignty and healthful eating 
easier.143 Despite scientific achievements making genetically modified 
foodstuffs cheaper, Native peoples themselves “remain the developers of 
the world’s largest array of nutritious foods.”144 Keeping Native faces off 
non-Native food labels through advertising and labeling requirements in 
conjunction with consumer education can put more money into tribal 
businesses, increasing the health of all Native peoples. 

                                                
139 See supra Part I. 
140 See supra text accompanying note 126. 
141 See supra Part II.  
142 Sustainable Tribal Economies: A Guide to Restoring Energy and Food 

Sovereignty in Native America, HONOR THE EARTH 3 (2009), 
http://apps1.eere.energy.gov/tribalenergy/pdfs/sustainable_tribal_economies_hte.pdf; see 
also, supra text accompanying note 133. 

143 See supra Introduction. 
144 WEATHERFORD, supra note 20, at 115.  





 
 

 

UTILIZING ELECTRONIC MONITORING TO ENHANCE  
DOMESTIC VIOLENCE VICTIM SAFETY 

By Alex D. Ivan, JD* 

 
INTRODUCTION 

 
[T]he persons to be inspected should always feel 
themselves as if under inspection . . . for the greatest 
proportion of time possible, each man should actually be 
under inspection.1 

 
Widely held ideological views affirming the privacy of domestic 

violence2 have long undermined effective punishment and community 
rebuilding.  Traditional notions emphasized strict separation between 
public and private life.3  Through non-intervention, the law essentially 
insulated and facilitated intimate partner violence (IPV), deeming it a 
personal matter between two adults.4  Condoning offenders’5 behavior, the 
legal system often failed to provide abuse survivors adequate protection.6  
Consequently, the law regularly served as a vehicle for further victim 
subjugation.7  Continuous surveillance, however, may curb offenders’ 
confidence in defying law without consequence, and thereby enhance 
victim safety. 

                                                
* J.D., Sandra Day O’Connor College of Law, Arizona State University; M.Ed. 

Secondary Education, Mary Lou Fulton Teachers College, Arizona State University; 
B.A., Summa cum Laude Baylor University, Economics and Political Science.  The 
author thanks his wife and family for their unconditional patience and encouragement. 

1 JEREMY BENTHAM, THE PANOPTICON WRITINGS 41 (Miran Bozovic ed., 1995). 
2 “Domestic violence” occurs when one intimate partner uses physical violence, 

threats, stalking, harassment, or emotional or financial abuse to control, manipulate, 
coerce, or intimidate the other partner.  See Roberta Valente, Domestic Violence and the 
Law, in THE IMPACT OF DOMESTIC VIOLENCE ON YOUR LEGAL PRACTICE:  A LAWYER’S 
HANDBOOK 1-3 to -4 (1996); Sarah M. Buel, Access to a Meaningful Remedy:  
Overcoming Doctrinal Obstacles in Tort Litigation Against Domestic Violence Offenders, 
83 OR. L. REV. 945, 1033 (2004). 

3 Jane Aiken & Katherine Goldwasser, The Perils of Empowerment, 20 CORNELL 
J.L. & PUB. POL’Y 139, 149 (2010) (discussing the historical foundations for strict 
separation between law and domestic relations). 

4 Id. 
5 “Offender” as used in this article refers to both individuals charged with and 

convicted of domestic violence-related offenses.   
6 Aiken & Goldwasser, supra note 3, at 149-50.  
7 Id.  
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Renowned Eighteenth Century philosopher Jeremy Bentham’s 
imaginative approach to offender supervision may be practicable and 
beneficial in domestic violence cases.  Bentham designed a hypothetical 
prison, the Panopticon.8  Inside, prisoners envision being endlessly 
observed by an omniscient guard whose surveillance guarantees delivery 
of swift, certain, and proportionate sanctions against disorderly inmates.9  
The Panopticon operates under basic utilitarian principles.  According to 
Bentham, individuals employ an internal cost-benefit calculus based on 
perceived satisfaction.10  An individual refrains from committing actions 
he believes will more likely produce pain than pleasure.11  Theoretically, 
the Panopticon would reduce recidivism by deterring crime.  The all-
seeing guard’s continuous surveillance combined with possible 
punishment would promote prisoner behavioral changes, decreasing 
criminality and ultimately allowing for community rebuilding.12  

Continuous surveillance through electronic monitoring (EM), akin to 
the omniscient Panopticon guard, is one of law’s latest attempts to combat 
domestic violence.  More than three decades ago, prison overcrowding and 
technological advances spurred EM.13  Since then, state budgetary crises 
have placed reliance on prisons under more intense scrutiny.14  More 
prisoners serving longer mandatory sentences increased short-term 
operational and long-term construction costs.15  Resultantly, EM diversion 
programs gained prominence in corrections as a preferred alternative to 
offender incarceration, particularly as a condition of pretrial release.16  

                                                
8 Molly Carney, Correction Through Omniscience:  Electronic Monitoring and the 

Escalation of Crime Control, 40 WASH. U. J.L. & POL’Y 279, 289 (2012) (describing 
Jeremy Benthem’s theoretical prison).  The Panopticon’s cells are circularly arranged and 
surround one guard concealed in a central tower.  Graeme Wood, Prison Without Walls, 
THE ATLANTIC, Sept. 2010, at 88, available at http://www.theatlantic.com/magazine/ 
archive/2010/09/prison-without-walls/308195/. The guard controls prisoners through 
constant presumed observation:  Prisoners believe the guard is always monitoring them.  
Id.  Bentham championed the Panopticon as a more efficient penal system concept.  Id.  
Electronic monitoring resembles a contemporary application of Bentham’s original 
vision.  Id.  Indeed, the modern prisoner need never question his being observed; constant 
observation is a virtual guarantee.  Id.   

9 Carney, supra note 8, at 290. 
10 E.g., SANFORD H. KADISH ET AL., CRIMINAL LAW AND ITS PROCESSES 91 (Vicki 

Been et al. eds., 9th ed. 2012).  
11 Id. 
12 Carney, supra note 8, at 290. 
13 Id. at 287; see also Ralph Kirkland Gable & Robert S. Gable, Electronic 

Monitoring:  Positive Intervention Strategies, 69 FED. PROBATION 21, 21 (June 2005).   
14 Juliene James et al., A View from the States:  Evidence-Based Public Safety 

Legislation, 102 J. CRIM. L. & CRIMINOLOGY 821, 822 (2012). 
15 Id. 
16 E.g., WILLIAM BALES ET AL., A QUANTITATIVE AND QUALITATIVE ASSESSMENT OF 
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Employing a Benthamesque philosophy, EM technology’s continuous 
surveillance promises to decrease monitored offenders’ recidivism and 
promote community rebuilding.   

Considering only the total number of deployed units nationwide, EM 
can be deemed a success.17  Still, few studies have definitively addressed 
whether the technology prevents crime.  Emerging research, however, 
lends some credibility to the assertions that EM decreases recidivism and 
increases public safety.18  At minimum, offenders should be more aware 
of their likelihood of being caught when violating supervision conditions.   

Within the domestic violence context, EM may recast diversion, 
offering a more victim-centric focus.19  Pilot programs in Connecticut and 
Massachusetts impressively substantiate the technology’s prospect for 
enhancing victim safety.20  Throughout these one and three-year programs, 
no monitored offender re-injured his victim.21  The continuous 
surveillance EM provides has greater potential than mere cost-
effectiveness.  It can shift the power and control paradigm for domestic 
violence victims while simultaneously providing a viable alternative to 
enhancing their safety. 

Part I of this article summarizes the rapid, expansive national growth 
in incarceration rates and costs.  Part II surveys EM developments, and 
evaluates EM’s cost-efficiency and effect on public safety.  Part III 
examines EM as applied to domestic violence, including its benefits and 
limitations.  Part IV reviews various jurisdictional approaches 
incorporating EM, and comments on their relative strengths and flaws.  
Finally, Part V offers recommendations for successfully applying EM to 
decrease imprisonment expenditures while simultaneously enhancing 
victim safety. 
 

I. OVERCROWDING. RISING COSTS, AND THE URGENT QUEST 
FOR ALTERNATIVES 

 

                                                                                                                     
ELECTRONIC MONITORING 1 (2010). 

17 MATTHEW DEMICHELE & BRIAN PAYNE, OFFENDER SUPERVISION WITH 
ELECTRONIC TECHNOLOGY:  COMMUNITY CORRECTIONS RESOURCE 20 (Bureau of Justice 
Assistance, 2nd ed. 2009), available at https://www.appanet.org/eweb/docs/appa/pubs/ 
OSET_2.pdf. 

18 BALES ET AL., supra note 16, at x. 
19 Peter R. Ibarra & Edna Erez, Victim-centric Diversion? The Electronic Monitoring 

of Domestic Violence Cases, 23 BEHAV. SCI. & L. 259, 274 (2005) (discussing 
advantages of bilateral electronic monitoring in domestic violence cases). 

20 See infra notes 82-85 and accompanying text. 
21 Id. 
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Though incarceration has historically served as the primary means of 
punishing crime, recent trends jeopardize imprisonment’s long-term 
practical and economic sustainability.  Despite a few minor fluctuations, 
the United States prison population remained relatively stable during 
much of the Twentieth Century.22  After 1973, however, the U.S. penal 
system experienced exponential growth because Congress and state 
legislatures increasingly utilized incarceration as the primary weapon 
within the criminal justice arsenal.23  Employing a “tough-on-crime” 
policy rationale, legislatures expanded offenses punishable by 
incarceration and lengthened custodial sentences.24  Predictably, the 
nationwide prison population ballooned.25  In just thirty-eight years, the 
overall state prison population increased by more than seven hundred 
percent.26  With rapidly increasing incarcerated populations, prison 
facilities face formidable overcrowding challenges with many prisons 
operating at, or very near, capacity.27  Moreover, growing prison 
populations place a significant burden on government budgets.28  Amid 
fast-rising prison costs and overcrowding, legislatures have eagerly sought 
cost-effective alternatives. 
 

II. ELECTRONIC MONITORING  
 

                                                
22 Matthew DeMichele & Brian Payne, Electronic Supervision and the Importance of 

Evidence-Based Practices, 74 FED. PROBATION 4, 4 (2010) (outlining the rapid growth of 
incarceration in the United States).  Between 1925 and 1973, there were approximately 
110 inmates per 100,000 people.  Id. 
23 James et al., supra note 14, at 821. 

24 Id.  Policymakers implemented mandatory minimum sentencing regimes, penalty 
enhancements, and truth-in-sentencing provisions to keep more offenders in prison for 
longer periods.  Id. 
25 DeMichele & Payne, supra note 22, at 4.  By 2010, approximately two million 
Americans were behind bars.  Id.  Many inmates were repeat offenders convicted of low-
level, non-violent drug offenses.  Carney, supra note 8, at 282.     

26 James et al., supra note 14, at 821. 
27 See Lauren E. Glaze, Correctional Populations in the United States, 2009, BUREAU 
JUST. STAT. BULL. 7 (Dec. 3, 2010), http:// bjs.ojp.usdoj.gov/content/pub/pdf/cpus09.pdf 
(providing national prison population statistics).  From 2000 to 2009, the number of 
people incarcerated in the United States increased by approximately 800,000 people, 
rising to roughly 7.2 million inmates in total.  Id. 

28 The average cost of incarcerating a state or federal inmate has been estimated to 
range from $60 to $85 per day, making even the lower estimate a cost per inmate totaling 
nearly $22,000 annually.  Robert S. Gable & Kirkland R. Gable, The Practical 
Limitations and Positive Potential of Electronic Monitoring, 32 CORRECTIONS 
COMPENDIUM 6, 6 (2007).  In 1982, local, state, and federal direct expenditures for 
criminal justice services totaled $35.8 billion.  DeMichele & Payne, supra note 22, at 4.  
By 2005, that number had increased to six-fold, climbing to nearly $204.1 billion.  Id.  
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EM diversion programs have quickly emerged as preferred 
alternatives to incarceration.29  EM offers both versatility and cost-
efficiency.  Technological advancements also continue expanding its 
application.  More importantly, however, EM offers promising results with 
respect to public safety.  From one evaluation’s perspective, EM yields 
safety and deterrence outcomes equal to or marginally better than those 
produced by imprisonment.30 
 

A. Overview and Applications 
 

Growth in court case volume, imprisonment costs, and jail 
overcrowding spurred resourceful initiatives to divert offenders away from 
conventional criminal justice dispositions.31  Compared to incarceration, 
diversion can decrease costs borne by the state and offenders.32  EM 
sometimes serves as a diversion program, particularly for moderate to 
high-risk offenders.33  Used in conjunction with house arrest, EM 
supervises offenders, tracking their whereabouts and restricting their 
movements.34  Using devices emitting electronic signals, these monitoring 
systems identify an offender’s location to better ensure compliance with 
sentencing requirements or supervised release.35 

EM systems vary widely in design.36  In a typical monitoring 
program, an offender wears a uniquely coded transmitter, which sends 
signals to a home monitor.37  The home monitor communicates with a 
central computer via telephone lines.38  Using the computer, specialists 
track offenders’ activities, noting any deviations from pre-established 
regimented schedules.39  Responding to these recorded violations would 

                                                
29  See infra Part II, Section A.  
30  See infra Part II, Section C.  
31 Ibarra & Erez, supra note 19, at 259. 
32 Id. at 266. 
33 Marc Renzema & Evan Mayo-Wilson, Can Electronic Monitoring Reduce Crime 

for Moderate to High-Risk Offenders?, 1 J. EXPERIMENTAL CRIMINOLOGY 215, 218 
(2005) (describing applications of electronic monitoring).  

34 DORIS LAYTON MACKENZIE, WHAT WORKS IN CORRECTIONS 319 (Cambridge 
Univ. Press, 2006). 

35 Id.  Electronic monitoring is applied for a variety of purposes, including jail 
release programs, intermediate sanctions, crime investigation, treatment enhancement, 
and specialized caseloads.  DEMICHELE & BRIAN PAYNE, supra note 17, at 20-22.  It is 
also used to help transition prisoners back into their communities.  Renzema & Mayo-
Wilson, supra note 33, at 218. 

36 DEMICHELE & PAYNE, supra note 17, at 28. 
37 Id. at 28-29. 
38 Id. 
39 Id. at 29-30. 
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help enhance abuse victims’ safety and remind offenders of their being 
under constant scrutiny.  

Today, EM appears to be an established practice in the criminal 
justice system.40  Considering only the total number of deployed units 
nationwide, EM might be judged a success.41  But popularity alone should 
not serve as valid justification for the program’s aggressive, widespread 
application.  Admittedly, many legislatures appear to have urgently 
applied EM simply to alleviate budget pressures.42  Resultantly, EM has 
punished, “perhaps more humanely and cheaply than otherwise possible, 
and it has been an element in the avoidance of prison crowding and prison 
construction.”43  Many jurisdictions, however, do not supplement 
monitoring technology with treatment; they evaluate a defendant’s risk 
solely by the nature of his offense.44  Similarly, some statutes authorize 
mandatory Batterer Intervention Program (BIP) participation without a 
prerequisite individualized risk assessment.45  The most intense treatment 
and interventions, however, should be reserved for higher-risk offenders.46  
Whether applying BIPs or EM, standardized approaches, which disregard 
appropriate screening, may further jeopardize victim safety. 

 
B. Technologies 

 
EM technology comes in two forms, radio frequency (RF) monitoring 

and global positioning system (GPS) monitoring.  RF monitoring operates 
via an ankle bracelet that communicates with a base unit connected to the 
landline telephone in the offender’s home.47  If the offender’s ankle 
bracelet moves beyond a pre-determined distance from the in-home unit, 
the base unit alerts a monitoring center.48  Applying this supervision to 
offenders without prior domestic violence records seems prudent, 
especially if they would otherwise be incarcerated.  Jails often mix 
inmates of varying risk levels, which may harm low-risk offenders.49  
                                                

40 Id. at 20. 
41 Id. at 16-17.  In 2009, nearly 100,000 global positioning surveillance monitoring 

devices were in use nationwide, as compared to just 230 units ten years earlier.  See id. at 
17.    

42 Renzema & Mayo-Wilson, supra note 33, at 231. 
43 Id. 
44 Id. 
45 See, e.g., ARIZ. REV. STAT. ANN. § 13-3602(G)(5) (2013). 
46 Edward J. Latessa, Incorporating Electronic Monitoring into the Principles of 

Effective Interventions, 13 J. OFFENDER MONITORING 5, 5 (2000) (discussing the 
importance of applying the risk principal to offenders). 

47 BALES ET AL., supra note 16, at 21-22.  
48 Id. at 22. 
49 Latessa, supra note 46, at 5. 
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Maintaining low-risk offenders’ pro-social ties may increase their 
likelihood of compliance without increasing their dangerousness.50  

More technologically sophisticated than RF, GPS monitoring utilizes 
global positioning satellites to track offenders’ locations in real time.51  
This superior capability increases program customizability and expands 
area coverage.52  GPS monitoring can occur passively, actively, or as a 
combination thereof.53  Passive devices store data, transmitting an entire 
day’s worth for review and action, as appropriate.54  In contrast, active 
systems continuously communicate with a monitoring tracking device 
(MTD).55  Conveniently, active GPS systems monitor in near-real time 
without requiring cooperation from offenders.56  In so doing, these 
systems diminish an offender’s ability to frustrate victim protection efforts 
and closely resemble incarceration conditions. 
 

C. Cost-Effectiveness and Public Safety 
 

Despite its hurried application, EM offers promising results with 
respect to cost-effectiveness and public safety.  A recent Florida study 
concluded that EM reduces recidivism by producing a 31% lower rate of 
failure compared to other community supervision programs.57  Moreover, 
GPS-based monitoring systems decreased supervision failures by 6% 
compared to RF-based systems.58  Qualitative analysis supports these 
quantitative findings.  Numerous responses from offenders and 
supervising officers suggest that monitoring resulted in lower levels of 
absconding, violations of court imposed supervisory conditions, and re-

                                                
50 Id. 
51 BALES ET AL., supra note 16, at 22.  Operating under a “geo-fencing” principle, 

GPS monitoring technology offers multiple and potentially unlimited zones of exclusion 
and inclusion.  EDNA EREZ ET AL., GPS MONITORING TECHNOLOGIES AND DOMESTIC 
VIOLENCE:  AN EVALUATION STUDY 2 (2012). 

52 EREZ ET AL., supra note 51, at 12. 
53 DEMICHELE & PAYNE, supra note 17, at 35. 
54 BALES ET AL., supra note 16, at 22. 
55 Id.  Communicating with a satellite, the MTD signals a monitoring center through 

a cellular telephone within the device.  Id. 
56 DEMICHELE & PAYNE, supra note 17, at 35. 
57 BALES ET AL., supra note 16, at x.  The study analyzed electronic monitoring as 

applied to community supervision programs (felony probation, drug offender probation, 
sex offender probation, and community control) and post-prison supervision programs 
(conditional release, parole, and addiction recovery).  Id. at 17.  Though not designed to 
exclusively examine electronic supervision of domestic violence offenders, the study 
does demonstrate monitoring technology’s general success as an incarceration alternative 
for some medium to high-risk offenders.  

58 Id. 
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offending.59  EM strengthens supervision by increasing offenders’ 
awareness of their potential for monitoring violations. 

Concerning domestic violence, one evaluation reveals that GPS 
supervision discernibly reduces short and long-term recidivism as 
measured by offenders’ general compliance with the law and with the 
terms of their pre-trial release.60  In the short-run (i.e., before case 
disposition), “practically no evidence” suggests that offenders breach 
established exclusionary perimeters to contact victims.61  Additionally, 
monitored offenders and those who remain in jail during the pre-trial 
period face similar conviction rates.62  Lastly, within one year of 
withdrawal from EM, offenders exhibit a decreased likelihood of future 
arrest for domestic violence.63  Therefore, from one study’s perspective, 
EM yields safety and deterrence outcomes equal to or marginally better 
than those produced by imprisonment.    

EM also appears cost-effective.  The Florida study estimated that 
daily expenditures range from approximately $2.34 ($854 annually) to 
$8.97 ($3,274 annually), depending on the technology used.64   Similarly, 
a study evaluating GPS devices used exclusively in domestic violence 
cases calculated a mean per diem cost of $9.80 ($3,577 annually).65  In 
contrast to these figures, daily prison operations average approximately 
$55.09 ($20,108 annually) per inmate.66  This figure ignores prison 
construction and expansion costs amounting to an expenditure of 
$107,441,753 in Fiscal Year 2007-2008 alone.67  Stated alternatively, 
between six and twenty-eight offenders could be electronically monitored 
for the same cost as housing one inmate in a correctional facility for one 
year.68  Financially, EM appears more viable than incarceration. 
 

III. ELECTRONIC MONITORING AND DOMESTIC VIOLENCE  
 

Jurisdictions have pursued bilateral monitoring programs designed to 
enhance abuse survivor security by strengthening protection orders.  The 
initiatives appear to improve at least some domestic violence victims’ 
safety while also offering ancillary benefits.  Admittedly, bilateral 

                                                
59 Id. at 148. 
60 EREZ ET AL., supra note 51, at 127. 
61 Id. at 129. 
62 Id. at 134.  
63 Id. at 135. 
64 BALES ET AL., supra note 16, at 30. 
65 EREZ ET AL., supra note 51, at 37. 
66 BALES ET AL., supra note 16, at 31-32. 
67 Id. at 32. 
68 Id. 
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monitoring technology suffers from limitations.  Yet current criticism, 
while understandable, cannot reasonably justify a categorical retreat from 
employing the technology in the domestic violence context. 
 

A. Protection Orders and Bilateral Electronic Monitoring 
 

EM technology has recently been applied to domestic violence 
protection orders.  An abuse victim can obtain a protection order,69 which 
legally restricts offender’s future conduct.70  Though the way in which a 
survivor can obtain judicial protection differs,71 challenges with the 
enforcement of these orders pose very real threats to a victim’s safety.72 

 The story of Amy Lake, a kindergarten teacher in Maine, is 
illustrative, as she and her estranged husband, Steven, were in the process 
of getting a divorce.73   Steven Lake was scheduled to be tried in state 
court on four charges, including criminal threatening with a dangerous 
weapon and domestic violence criminal threatening.74  As part of his bail 
conditions, Steven was ordered not to have contact with Amy.75  Ignoring 
this, Steven allegedly contacted her.76  To avoid her husband, Amy more 
than once assumed the burden of moving herself and her two children.77  
While the protection order was still in effect, Steven located his wife and 

                                                
69 In some jurisdictions, a restraining order serves as the functional equivalent of an 

order of protection. 
70 Sally F. Goldfarb, Reconceiving Civil Protection Orders for Domestic Violence:  

Can Law Help End the Abuse Without Ending the Relationship?, 29 CARDOZO L. REV. 
1487, 1506, 1508 (2008) (describing protection order procurement and sanctions). 

71 An abuse victim can request that the court grant a civil protection order that carries 
criminal consequences.  In contrast, prosecutors may ask judges to impose criminal 
protection orders. 

72 Hannah Brenner, Transcending the Criminal Law’s “One Size Fits All” Response 
to Domestic Violence 19 WM. & MARY J. WOMEN & L. 301, 339-40 (2013) (discussing 
the nature and effectiveness of orders of protection).  First, some offenders may never be 
served protection orders, a required step which is essential for their subsequent 
enforcement.  Id.  Second, even when an offender has been served with a protection 
order, a victim must notify law enforcement of a violation, and police must respond.  Id.  
Finally, a victim may not know an abuser is about to violate, or has already violated, a 
protection order.  Id.  Batterers frequently use this lack of knowledge as a way to further 
wield control over and perpetuate fear in their victims.  Id. 

73 Diana Bowley, Police:  Man Shot Wife, 2 Children Before Killing Himself, 
BANGOR DAILY NEWS, (June 13, 2011, 9:25 a.m.), http://bangordailynews.com/ 
2011/06/13/news/dexter-home-surrounded-by-police-after-reports-of-several-shots-fired/. 

74  Id. 
75  Id.  
76  Id.  
77  Id. 
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two children at their newest home and, holding them hostage, killed Amy, 
Coty (13), and Monica (12), before killing himself.78  Whether Amy’s 
knowledge of her estranged husband’s whereabouts would have prevented 
this outcome is difficult to predict, but had she been alerted to his close 
proximity, she and her children might well have had the opportunity to 
escape harm. 

 As Amy Lake’s story demonstrates, it is often not enough for a victim 
to simply possess a valid protection order, as this cannot guarantee safety.  
For some victims, a protection order may generate a false sense of 
security.  To address these issues, jurisdictions have experimented with 
technology-based initiatives intended to limit an offender’s presumed 
threat to a specific victim by strengthening protection orders while also 
attending to victims’ emotions and concerns.  Referred to as bilateral 
electronic monitoring (BEM),79 these programs employ RF-based or GPS-
based technologies80 to an offender’s observance of spatial and temporal 
restrictions imposed by a protective order.  Many states have adopted 
BEM as part of their domestic violence programs:  by 2012, twenty-one 
states and the District of Columbia had enacted legislation mandating or 
recommending that justice agencies employ GPS to protect abused 
partners under specific conditions.81  In 2013, Maine enacted legislation 
reviving its EM program in response to Amy Lake’s tragic murder.82 
 

B. Primary and Ancillary Benefits 
 

BEM appears to enhance at least some domestic violence victims’ 
safety.  GPS monitoring has proven to increase the effectiveness of 
protection orders as monitored offenders violate protection orders less 

                                                
78 Id. 
79 BEM applies traditional house-arrest electronic supervision with individualized 

victim protection:  Both the controlled offender and the protected survivor are enrolled.  
Edna Erez & Peter R. Ibarra, Making Your Home a Shelter:  Electronic Monitoring and 
Victim Re-entry in Domestic Violence Cases, 47 BRIT. J. CRIMINOLOGY 100, 102 (2007).  
The offender wears a tamper-resistant, ankle-worn transmitter, which communicates with 
a receiver inside his residence.  Id. at n.6.  A second receiver inside the victim’s home 
detects the offender’s presence when he breaches a pre-determined radius.  Id. 

80 RF-based BEM remains available and cost-effective compared to GPS-based 
systems.  Nevertheless, community corrections programs prefer GPS in domestic 
violence cases because it offers “versatility, broadened detection range, and multiple zone 
coverage.”  EREZ ET AL., supra note 51, at 1-2.  

81 EREZ ET AL., supra note 51, at 1. 
82 Nick McCrea, State Revives Monitoring Bracelets to Protect Domestic Violence 

Victims, BANGOR DAILY NEWS, (Aug. 2, 2013, 6:08 a.m.), http://bangordailynews.com/ 
2013/08/020news/state/state-shelved-electronic-monitoring-bracelets-in-2004-but-
revival-aims-to-stem-domestic-violence/. 



2016]  UTILIZING ELECTRONIC MONITORING  57 

 

frequently.83  Massachusetts reported no violations of protection orders by 
GPS-monitored offenders over a three-year period.84  In Connecticut, 
which implemented a pilot project to test BEM’s effectiveness in domestic 
violence cases, the results were profound:  over a one-year period, 
expending only $140,000, the state monitored 119 high-risk batterers 
electronically.85  No batterer re-injured any victims during this period.86  
At the very least, assuming police cannot often timely respond to an 
offender’s violation, BEM provides advance warning of a protective order 
violation.  This offers the victim a better chance to escape or secure the 
location.  Additionally, it gives the police an earlier automated warning to 
enable faster response.  Without BEM, many victims, like Amy Lake, 
might be unaware of an offender’s presence until it is too late to escape or 
too late to notify law enforcement officials. 

 Beyond increasing victim safety, BEM offers several ancillary 
benefits.  One study has claimed that these particularly inspiring and 
ambitious advantages include “magnifying victim visibility, receiving 
personalized justice, validating victim perspectives, enabling victims to 
revisit their abusive relationships emboldened, and helping victims 
prepare for and re-imagine their futures.”87  First, by mobilizing the justice 
system on the victim’s behalf, BEM assists in eliminating the stereotype 
that intimate partner violence constitutes a legally untouchable private 
matter.88  Second, BEM also helps foster meaningful connections between 
program staff and victims, resulting in more personalized justice for 
victims.89  Third, actions taken by justice personnel responding to BEM 
violations may validate victim understandings of their abuse 
experiences.90  Prior unsatisfactorily resolved incidents often disillusion 
victims about the justice system’s willingness to help them in their time of 
need.91  In contrast, consistent BEM enforcement communicates the law’s 
sincere desire to take seriously victims’ complaints, reinforcing their 
confidence in the system’s ability to protect them.92   
                                                

83 Andrew Wolfson, 12 States Use GPS Monitoring, COURIER JOURNAL (Nov. 15, 
2009), http://www.courier-journal.com/article/20091115/NEWS01/911150318/12-states-
use-GPS-monitoring. 

84 Id. 
85 Josh Kovner, Domestic Violence Offenders to Be Tracked Again, HARTFORD 

COURANT, (June 13, 2012), http://articles.courant.com/2012-06-13/news/hc-domestic-
violence-gps-0614-20120613_1_gps-device-alvin-notice-tiana-notice. 

86 Id. 
87 Erez & Ibarra, supra note 79, at 112. 
88 Id. 
89 Id. 
90 Id. at 113. 
91 Id. 
92 Erez & Ibarra, supra note 79, at 113. 
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Fourth, BEM generally offers victims greater empowerment and 
autonomy.  To ensure their safety, victims need no longer take sole 
responsibility for monitoring an offender’s location, actions, or thoughts.93  
Significantly relieved from hyper-guardedness, victims have an 
opportunity to restructure their daily routines.94  Finally, in addition to 
being a protective strategy, BEM can buttress prosecutorial efforts.  
Notwithstanding victim recantation, a common feature of domestic 
violence cases, BEM creates an evidentiary record useful for prosecuting 
offenders who violate protective orders.  Alternatively, these records also 
offer offenders protection against false allegations.95 
 

C. Limitations 
 

Despite its numerous benefits, BEM technology does not exist without 
limitations or criticism.96  First, BEM does not provide victims guaranteed 
physical protection.97  Rather, it usually warns victims of protective order 
violations, and deters offenders from violating protective orders.98  In 
contrast, jail physically restricts abusers’ access to victims.  Moreover, 
BEM is prone to technical difficulties, especially in large buildings or 
remote locales.99  GPS signals can get lost or be too weak to send and 
receive data from the device.100  Once the GPS monitoring system detects 
a violation, the victim must still rely upon law enforcement’s prompt 
response.  And, though GPS is technically more sophisticated than RF-
based BEM, GPS creates many more information streams for which 
supervising agencies can be held accountable.101   

                                                
93 Id. at 109. 
94 Id. at 109-10. 
95 EREZ ET AL., supra note 51, at 141. 
96 Electronic monitoring application frequently provokes legitimate constitutional 

concerns.  More specifically, diversion programs utilizing electronic monitoring suffer 
common widespread criticism for engendering forms of “net widening.”  Net Widening 
Theory posits that alternatives to traditional punishment actually extend penal control:  
Diversion programs catch defendants who remain in the criminal system when they 
would have otherwise avoided or more quickly exited.  E.g., EREZ ET AL., supra note 51, 
at 10.  Because domestic violence cases suffer high non-prosecution and dismissal rates, 
the net widening thesis suggests that monitored offenders will more likely remain 
entangled in criminal justice processing.  Id.  Though noteworthy, these constitutional 
concerns are beyond the scope of this paper.  Moreover, existing legal scholarship has 
already begun to address them.          

97 Erez & Ibarra, supra note 79, at 115. 
98 Id. 
99 DEMICHELE & PAYNE, supra note 17, at 36-37. 
100 Id. at 37. 
101 EREZ ET AL., supra note 51, at 12. 
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 A monitored offender can also subvert BEM by using a proxy to 
contact the victim.102  No aspect of a BEM program deters offenders from 
contacting victims via telephone to encourage recantation or to simply 
harass them.  In contrast, incarcerated offenders’ telephone calls can be 
monitored and recorded.  Therefore, jailed offenders’ attempts at witness 
tampering can more easily result in prosecution under the doctrine of 
forfeiture by wrongdoing.103 

 One of its more significant drawbacks is that BEM is a temporary 
solution.104  Yet this temporary nature is not a limitation unique to BEM.  
Indeed, an offender’s imprisonment on domestic violence charges is 
similarly temporary.  Because most offenders will eventually be released 
from jail, BEM offers a strategic advantage to increase victim safety when 
the offender is not incarcerated.105  Furthermore, technological 
advancements have increased GPS monitoring equipment 
reliability.106  Therefore, when used in conjunction with a protection order, 
BEM can transform that order into a more effective tool to protect the 
victim.107  The constant monitoring can itself be a deterrent to the offender 
because he knows protection order violations will be detected, reported, 
and recorded. 
 

IV. LESSONS LEARNED: JURISDICTIONAL APPLICATIONS  
 

Because BEM alone will not guarantee promising results, the 
technology’s usefulness for victim protection is better secured through 
pragmatic, evidence-based application.  Many jurisdictions have joined the 
BEM bandwagon, enacting provisions to use EM on offenders against 
whom courts have issued victim protection orders, or in other contexts.108  

                                                
102 Erez & Ibarra, supra note 79, at 116. 
103 At its equitable foundation, the doctrine of forfeiture by wrongdoing holds that a 

criminal defendant responsible for a witness’s unavailability at trial cannot object to the 
admission of the absent witness’s hearsay testimony.  E.g., James F. Flanagan, Forfeiture 
by Wrongdoing and Those Who Acquiesce in Witness Intimidation:  A Reach Exceeding 
Its Grasp and Other Problems With Federal Rule of Evidence 804(b)(6), 51 DRAKE L. 
REV. 459, 461 (2003) (discussing the doctrine’s rationale and its relation to Sixth 
Amendment rights). 

104 Erez & Ibarra, supra note 79, at 116. 
105 Natalie Fox Malone, GPS Monitoring of Domestic Violence Offenders in Tennessee:  
Generating Problems Surreptitiously, 43 U. MEM. L. REV. 171, 185 (2013) (addressing 
GPS-based electronic monitoring technology’s limitations). 

106 Id. 
107 Id. 
108 Compare ARK. CODE ANN. § 9-15-217 (West 2009) (permitting electronic 

supervision of individuals found in violation of protection orders), with IND. CODE ANN. 
§ 35-33-8-11 (West 2012) (authorizing defendants charged with domestic violence to 
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While some jurisdictional approaches have proven successful in 
application, others have suffered structural flaws undermining program 
effectiveness at enhancing victim safety. 
 

A. Flawed Approaches 
 

BEM programs that categorize offender actions inappropriately divert 
attention from victims, potentially jeopardizing their safety.  As 
introduced, Kentucky’s bill permitted monitoring to accompany an initial 
protective order.109  Ultimately, Kentucky revised its proposal; it required 
not just a prerequisite protective order violation, but a “substantial 
violation” before monitoring could be considered, regardless of a judge’s 
finding that domestic violence had occurred or was likely to 
reoccur.110  Kentucky’s “substantial violation” requirement may create a 
potential chilling effect for victims seeking EM to augment an existing 
protection order.  Moreover, this heightened prerequisite rationalizes 
domestic violence by arbitrarily classifying degrees of abuse.  The law 
considers trivial protection order violations acceptable, concerning itself 
only with “legitimate” violations.   

 Kentucky also requires victims to complete a dangerousness 
assessment, the results of which offenders receive.111  Regrettably, this 
practice preserves the imbalance of power and control between two parties 
in a violent domestic relationship because offenders gain insight into 
which tactics strike the greatest fear into their victims.112  Moreover, 
offenders are incentivized to blame victims for imposing EM.113  This 
practice would likely discourage survivors from seeking help and further 

                                                                                                                     
wear a GPS monitor as a condition of bail).  Victims also receive varied access to 
information regarding offenders’ locations.  See, e.g., MICH. COMP. LAWS ANN. § 765.6b 
(West 2008) (permitting survivor notification when the offender is located within a pre-
determined radius); OKLA. STAT. ANN. tit. 22, § 60.17 (West 2008) (allowing the 
survivor to track the offender’s position and to receive notice if he breaches an 
established distance).  Oklahoma’s statute further empowers survivors by making 
information about an offender’s whereabouts directly available upon a victim’s request.   

109 H.B. 1, 2010 Reg. Sess. (Ky. 2010) (as introduced). 
110 See KY. REV. STAT. ANN. §§ 403.750(1), 403.761 (LexisNexis 2010); Malone, 

supra note 104, at 192. 
111 KY. REV. STAT. ANN. § 403.761(7)(a) (LexisNexis 2010). 
112 Malone, supra note 104, at 192.  Kentucky presumably sought to safeguard 

offenders’ legitimate due process right to review allegations against them.  Given the 
often extreme power and control disparity between IPV victims and abusers, balancing 
survivor safety with an offender’s constitutional protections may be better achieved 
through an in camera review initiated upon an alleged abuser’s request. 

113 Id. at 192, n.100. 
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jeopardize their safety by increasing the likelihood abusers will violently 
retaliate. 

 Sometimes, operational issues can undermine BEM program 
implementation, which may ultimately endanger victims.  For example, 
Illinois’ statutes provide for EM following a protection order violation and 
an individualized offender dangerousness assessment.114  Because the 
statutory guidelines do not anticipate practical delays in the dangerousness 
assessment process, including staff shortages, bail is often set only to be 
modified three to ten days later.115  Additionally, some contend that the 
Illinois statute confusingly explains program implementation and available 
protections to victims.116  Even if BEM technology offers safety benefits, 
care must be taken to effectively implement monitoring programs.  
Inappropriate BEM application can undermine the scheme’s legitimacy 
and authority, further endangering victims who depend on being notified 
of protective order violations. 
 

B. Successful Approaches 
 

Permitting courts to issue EM with an initial protection order generally 
improves victim safety.  Louisiana’s BEM statute permits court-issued 
monitoring without a prerequisite protection order violation.117  
Similarly, Ohio courts may issue orders attaching monitoring to a 
protective order issued for stalking or sexually oriented offenses if the 
court finds by clear and convincing evidence that the “petitioner 
reasonably believed that the respondent’s conduct at any time preceding 
the filing of the petition endangered the health, welfare, or safety of the 
person to be protected and that the respondent presents a continuing 

                                                
114 725 ILL. COMP. STAT. ANN. 5/110-5(f) (2013) (the court must consider factors a 

dangerous assessment would identify:  “whether the evidence shows that as part of the 
offense there was a use of violence or threatened use of violence”).  

115 Stephen J. Culliton, State of the Courthouse 2009, 21 DCBA BRIEF 8, 10 (2009). 
116 Id. 
117 See LA. REV. STAT. ANN. § 46:2143(A) (Supp. 2009).  Louisiana’s statute 

provides:   
When a court issues any peace bond, temporary restraining order, 
protective order, preliminary injunction, permanent injunction or court-
approved consent agreements . . . or as part of the disposition, sentence, 
or bail condition of a criminal matter . . . for the purpose of preventing 
acts of domestic violence, the court may also order the domestic 
violence offender to participate in an electronic monitoring program.   

Id.  Louisiana is implementing BEM through a pilot program in two parishes, East 
Baton Rouge and Lafourche, the results of which will determine the model’s expansion 
statewide.  Id. § 46:2143(D)(1). 



62 LAW JOURNAL FOR SOCIAL JUSTICE [Vol. 6 

 

danger.”118  By permitting monitoring before a protection order violation, 
Louisiana and Ohio have taken an additional important step to enhance 
victim safety. 

 Massachusetts similarly sought to improve victim protection through 
implementation of a dangerousness assessment.  One of several early 
domestic violence programs using BEM, Massachusetts successfully 
modeled use of a dangerousness assessment in determining offender 
lethality.119  Serving as an integral component to the BEM scheme, the 
dangerousness assessment forecasts the offender’s likelihood of retaliation 
against the victim using physical force.120  Based on responses to various 
objective questions, the assessment generates an offender dangerousness 
score.121  Relevant information gathered includes whether the offender has 
strangled the victim, threatened to harm the victim’s children, abused 
alcohol or drugs, or threatened suicide.122   

 Notwithstanding its simplicity, the Massachusetts dangerousness 
assessment has been tested and proven effective.123  In a follow-up study 
over a three-year period, not one monitored offender enrolled in the 
Massachusetts BEM program violated protection orders.124  Additionally, 
Massachusetts incorporated the “geo-fencing” concept, proposing 
monitoring at offender exclusion locations beyond the victim’s home (e.g., 
the victim’s workplace and her child’s school).125   

 Like Massachusetts, Connecticut similarly emphasized use of a 
dangerousness assessment to more effectively protect victims.  In 
Connecticut’s pilot BEM program, a specialized family violence 
intervention unit performs the dangerousness assessment.126  The unit then 
reports its findings to the judge.127  Presumably to protect an offender’s 
constitutional rights, Connecticut’s statute mandates a fixed standard:  An 

                                                
118 OHIO REV. CODE ANN. §§ 2903.211, 2903.214 (LexisNexis 2010 & Supp. 2012). 
119 Diane L. Rosenfeld, Correlative Rights and the Boundaries of Freedom:  

Protecting the Civil Rights of Endangered Women, 43 HARV. C.R.-C.L. L. REV. 257, 264 
(2008) (explaining The Greater Newburyport Domestic Violence High Risk Case 
Response Team offender assessment function). 

120 Jacquelyn C. Campbell et al., The Danger Assessment:  Validation of a Lethality 
Risk Assessment Instrument for Intimate Partner Femicide, 24 J. INTERPERSONAL 
VIOLENCE 653, 655 (2009), available at http://www.dangerassessment.org/uploads/ 
DA_Validation_of_a_Lethality_Risk_Assessment_Instrument-Campbell.pdf. 

121 Id. 
122 Id. 
123 Wolfson, supra note 82. 
124 Id. 
125 MASS. GEN. LAWS ANN. ch. 209A, § 7 (West 2007). 
126 CONN. GEN. STAT. ANN. § 46b-38c (West Supp. 2012). 
127 Id. 
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offender evaluated under the dangerousness assessment must be deemed 
“a high-risk offender” before a judge can order monitoring.128   

The dangerousness assessment is a powerful tool to promote victim 
safety and personalized justice.  Properly utilized, an effective 
dangerousness assessment can more accurately assess an offender’s 
lethality risk, helping courts identify those victims requiring more 
protection.129  The model programs from Massachusetts and Connecticut 
provide other jurisdictions useful guidance on dangerousness assessment 
implementation.130  Moreover, when juxtaposed with failed approaches, 
the Massachusetts and Connecticut programs emphasize the “criticality of 
an effective response to domestic violence victims by the legal system.”131 
 

V. RECOMMENDATIONS  
 

To maximize BEM’s effectiveness at enhancing victim safety, 
jurisdictions should implement three components from existing, successful 
programs.  First, an evidence-based dangerousness assessment should be 
utilized to more accurately predict an offender’s potential for physical 
retaliation.  Second, BEM statutes should include a rebuttable presumption 
of offender dangerousness sufficient to justify automatic monitoring.  
Finally, EM program implementation and limitations should be 
straightforwardly articulated to victims. 

 
A. Evidence-Based Dangerousness Assessment 

 
Affirmative steps should be taken to help realize BEM technology’s 

full potential for enhancing domestic violence victim safety.  First, as part 
of a court’s basic due diligence, an evidence-based dangerousness 
assessment should be employed to more accurately predict an offender’s 
potential for physical retaliation.  Using dangerousness assessment 
responses, judges would estimate the offender’s likelihood of violently 
retaliating against the victim.   

Although several available models exist on which to base a 
dangerousness assessment, Dr. Jacquelyn C. Campbell’s dangerousness 
assessment has been used, evaluated, and found reliable.132  At minimum, 
                                                

128 Id. 
129 Malone, supra note 105, at 192; see also Diane L. Rosenfeld, The High Risk 

Team Model and GPS Offender Monitoring:  Stopping DV in Its Tracks, 17 DOMESTIC 
VIOLENCE REP. 33, 34. (2012) (discussing the importance of offender lethality screening 
through administration of danger assessment tools). 

130 Malone, supra note 105, at 192. 
131 Id. 
132 Campbell et al., supra note 120, at 655; Wolfson, supra note 83.  
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the dangerousness assessment should ask the victim to identify violent 
incidents occurring within the past year, detailing those incidents’ 
severity, describing actions taken and injuries sustained, and noting 
whether weapons were involved.  The victim should also answer questions 
designed to elicit information about the offender’s regular behavior and 
history.133  Based on the dangerousness assessment’s results, courts can 
more objectively and reliably assess an offender’s posed risk to the victim. 
 

B. Rebuttable Presumption Justifying Monitoring 
 

Second, EM should be permitted without a prerequisite protection 
order violation.  Dangerousness assessments can more reliably assess 
when a victim needs greater protections.  Therefore, BEM statutes should 
include a rebuttable presumption of offender dangerousness sufficient to 
justify automatic monitoring.134  Specifically, if an offender’s score on the 
dangerousness assessment exceeded a minimum threshold, monitoring 
would automatically apply.135  Including a dangerousness assessment is 
critical to effective BEM program implementation.136  As attorney Diane 
Rosenfeld argues, “Unlike most other homicides, domestic violence 
homicides are so predictable (sic) as to be preventable. . . .  Death is far 
more likely when certain factors are present than when they are 
absent.”137  Predictable factors evaluated in dangerousness assessments 
(e.g., offender drug use and previous weapon possession/use), increase an 
offender’s lethality threat potential.138  However, low dangerousness 
assessments should not absolutely preclude the possibility of imposing 
monitoring on an offender.  To maintain a victim-centric focus, judges 
should retain discretion to order EM even with a low, but presumably 
reliable, dangerousness assessment. 
 

C. Victim Comprehension and Preparedness 
 

Finally, EM program implementation and limitations should be 
straightforwardly articulated to victims.  Victims should understand an 
EM program’s basic functioning.  More importantly, however, victims 
should be under no false pretenses; BEM cannot by itself guarantee safety.  
Therefore, every EM scheme implemented within the domestic violence 

                                                
133 See Appendix A. 
134 Malone, supra note 105, at 199. 
135 Id. 
136 Rosenfeld, supra note 119, at 263. 
137 Id. at 260. 
138 Id. at 263. 
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context should include safety planning139 as a critical program component.  
Effective safety planning will increase the likelihood that, at the very least, 
a victim can escape an offender when law enforcement cannot timely 
respond to a monitoring violation. 
 

CONCLUSIONS 
 

EM of domestic violence offenders offers a similar promise to that 
envisioned by Jeremy Bentham’s Panopticon.  Research lends support for 
the conclusion that continuous surveillance via BEM enhances victim 
safety, autonomy, and empowerment while also decreasing jurisdictional 
imprisonment expenditures.140  Importantly, though, as various 
jurisdictional approaches demonstrate, program success varies.  Louisiana 
and Ohio exemplify that GPS-based BEM can be made available when 
issuing an initial protection order.141  Requiring objective offender 
dangerousness assessments, Massachusetts and Connecticut programs 
address EM comprehensively.142  On the other hand, approaches in 
Kentucky and Illinois reveal the potential for compromised victim safety 
when BEM programs are offender-focused or mismanaged.143  BEM 
should be used not as a knee-jerk reaction to prison overcrowding and the 
high costs of running correctional systems, but to accomplish victim-
centric justice.  Merely applying the technology to domestic violence 
situations does not guarantee success.  Instead, the BEM technology must 
be used sensibly to meet the clearly defined objective of improving 
survivors’ safety. 

Several measures should be taken to increase BEM’s probability of 
enhancing victim safety.  First, standardized, objective, and valid 
dangerousness assessment tools must be used to determine the risk level of 
the offenders being screened for placement in an EM program.  Second, 
courts should be allowed to assign EM without an initial protection order 

                                                
139 A Safety Plan is a victim action plan for staying alive.  Effective plans guide 

survivors through practical steps for protecting themselves (a) during explosive domestic 
incidents, (b) when preparing to leave abusers, (c) at work, (d) in public, and (e) with 
their children.  Sarah M. Buel, The Impact of Domestic Violence on Children:  
Recommendations to Improve Intervention and Prevention, 7 n.48 (2013) (unpublished 
manuscript) (on file with author).  The American Bar Association (ABA) has made 
available a sample Safety Plan at www.abanet.org/tips/publicservice/dvsafety.html.  
Additionally, a Safety Plan designed specifically for youth is available through the 
ABA’s website at www.abanet.org/domviol.  Id. 

140  See supra Part III, Section B.  
141  See supra Part IV, Section B.   
142  Id.  
143  See supra Part IV, Section A.   
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violation.  Besides understanding program logistics, victims should also be 
fully aware of and prepared for the limitations of EM technology.  
Through EM of domestic violence offenders, the law can take another 
important step toward victim-centric justice by enhancing survivors’ 
safety and helping them rebuild their lives to achieve greater well-being.In 
sum, this article concludes that deportation should be labeled as criminal 
punishment. The precedential labeling of deportation as a civil sanction or 
the hint by the Supreme Court that deportation may be criminal 
punishment shields the constitutional issues associated with deportation 
from being tackled. As this article establishes, aliens faced with 
deportation are subject to double jeopardy violations and cruel and usual 
punishment, which are contrary to the spirit of the Constitution. Thus, it is 
imperative for the judiciary to label deportation as criminal punishment. 
Such labeling may open doors to further discussions regarding reforming 
substantive and procedural deportation laws to minimize constitutional 
violations. 
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APPENDIX A144 

1. Has the physical violence increased in frequency over the past year? 
2. Has the physical violence increased in severity over the past year 

and/or has a weapon or threat from a weapon ever been used? 
3. Does he ever try to choke145 you? 
4. Is there a gun in the house? 
5. Has he ever forced you to have sex when you did not wish to do so? 
6. Does he use drugs?  By drugs, I mean “uppers” or amphetamines, 

speed, angel dust, cocaine, “crack,” street drugs, or mixtures. 
7. Does he threaten to kill you and/or do you believe he is capable of 

killing you? 
8. Is he drunk every day or almost every day?  (In terms of quantity of 

alcohol.) 
9. Does he control most or all of your daily activities?  For instance:  

does he tell you who you can be friends with, how much money you 
can take with you shopping, or when you can take the car?  (If he tries, 
but you do not let him, check here:  ______ ) 

10. Have you ever been beaten by him while you were pregnant?  (If you 
have never been pregnant by him, check here:  ______ ) 

11. Is he violently and constantly jealous of you?  (For instance, does he 
say “If I can’t have you, no one can.”) 

12. Have you ever threatened or tried to commit suicide? 
13. Has he ever threatened or tried to commit suicide? 
14. Is he violent toward your children? 
15. Is he violent outside of the home? 
 
 

                                                
144 See Campbell et al., supra note 120. 
145 Though technically inaccurate compared to “strangle,” the term “choke” may be a 

more colloquially suitable choice to obtain accurate information when administering the 
dangerousness assessment.   





 
 

 

CONSTITUTIONAL PROTECTION OF DOMESTIC VIOLENCE 
VICTIMS REINFORCED BY INTERNATIONAL LAW  

Marina Kovacevic, JD* 

 
INTRODUCTION 

 
Ratifying CEDAW remains among the unfinished business 
of the Civil Rights movement. 

Dorothy I. Height 
April 13, 2010  

 
The United States may be a first world democracy, but, despite 

comprehensive laws that attempt to assuage it, domestic violence in the 
United States continues to be a widespread problem.  Professor Jennifer 
Ulrich of Indiana University explains that the problem of domestic 
violence is present in many spheres of society. “Violence and the threat of 
violence are ubiquitous sources of death, injury and stress in the lives of 
women that cross lines of culture, age, ethnicity, economic status, and 
national boundary.”1 In the United States, twenty-five percent of women, 
across nationally representative samples, experience domestic violence in 
their lifetime.2 If this number continues to rise women will face a greater 
risk of violence. In order to provide victims of domestic violence with 
equal protection and due process under the law, the U.S. should adopt 
Convention on the Elimination of all forms of Discrimination Against 
Women (CEDAW), which will place a higher duty upon the state than the 
current standard.  

In the U.S., there are approximately 237,800 sexual assault victims 
every year, including Intimate Partner Violence (IPV).3 IPV4 has ongoing 
                                                

* Marina Kovacevic is a Juris Doctor graduate from Sandra Day O’Connor College 
of Law. She is currently an immigration law clerk with Salvatierra Law Group, PLLC. 

1 Jennifer L. Ulrich, Confronting Gender-Based Violence with International 
Instruments: Is a Solution to the Pandemic within Reach?, 7, IND. J. GLOBAL LEGAL 
STUD. 629, 631 (2000).  

2 Amy Bonomi et. al., “Meet me at the hill where we used to park”: Interpersonal 
processes associated with victim recantation, 73 ELSEVIER 1054, 1054 (2011) available 
at http://www.kingcounty.gov/~/media/Prosecutor/documents/2011/2011socialscience 
medicine.ashx. 

3 THE HUMAN RIGHTS INSTITUTE, MIAMI LAW SCHOOL HUMAN RIGHTS CLINIC & 
THE ACLU WOMEN'S RIGHTS PROJECT, DOMESTIC VIOLENCE & SEXUAL ASSAULT IN THE 
U.S.: A HUMAN RIGHTS BASED APPROACH & PRACTICE GUIDE 1 (2014) available at 
http://web.law.columbia.edu/sites/default/files/microsites/human-rights-institute/files/dv_ 
sa_hr_guide_reduce.pdf. 
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and destabilizing effects on individuals, families and communities, 
resulting in violations of dignity and human rights.5 This paper will show 
that the U.S. Supreme Court has been lackluster in protecting domestic 
violence victims.  The first section presents a transition of historical 
common law on women’s issues to an intermediate standard of scrutiny in 
analyzing constitutional equal protection in gender discrimination cases. 
The paper then correlates equal protection and the discrimination against 
women in domestic violence by both their abusers and the court system 
that allows for such abuse.  

In the second section, the paper presents a Supreme Court case, 
DeShaney v. Winnebago County Department of Social Services, in which 
the court cemented that police do not have a constitutional duty to protect 
citizens.  The paper then shows the Supreme Court’s distinction between 
an ongoing emergency, the defendant’s right to confront the witness (the 
victim) and the role that police play. The third section is an overview of 
CEDAW and American support. The final section provides 
recommendation that the U.S. Senate ratify CEDAW and lists the reasons 
why it would provide additional protection to domestic violence victims. 
 

I. THE SUPREME COURT AND EQUAL PROTECTION 

A. Historical Supreme Court Protections 

The U.S. response to domestic violence specifically and to women’s 
equality issues generally has been a slow one. While women deserve 
political, economic, social, institutional, and formal recognition by the 
federal and state governments, existing inequality stems from the US 
government’s failure to grant women equal protection. The long and 
disgusting past of discrimination against women in American history helps  
explain why the 19th Amendment to the U.S. Constitution, affording 
women equal voting rights, was passed relatively recently.  

This history includes common law, in which the husband and wife 
were thought to be one legal body thinking as one—as the man—denying 
women constitutional and political power.6 Further, common law was 
accompanied by religious beliefs that women were created by God to 
work in the home and men to work outside the home, which influenced the 
                                                                                                                     

4 Intimate Partner Violence is defined as physical, sexual, or psychological harm by a 
current or former partner or spouse. This type of violence can occur among heterosexual 
or same-sex couples and does not require sexual intimacy by the Centers for Disease 
Control and Prevention. Intimate Partner violence, CDC, http://www.cdc.gov/ 
violenceprevention/intimatepartnerviolence/ (last updated May 28, 2015).  

5 THE HUMAN RIGHTS INSTITUTE, ET AL., supra note 3, at 1.  
6 Hoyt v. Florida, 368 U.S. 57, 82 (1961).  
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political and legal statuses of women.7 The history of romantic 
paternalism, in which women’s workplaces could be regulated for their 
own safety and protection, also made the path to equality ever more 
difficult.8 

B. The Rise of the Intermediate Standard in Gender-Based 
Discrimination  

Today, the U.S. Supreme Court continues to subjugate women by 
applying intermediate scrutiny when considering issues affecting the equal 
rights of women rather than the higher standard of strict scrutiny. The 
Court determines the appropriate level of scrutiny by applying a test that 
assesses a group’s need for protection. The highest form of constitutional 
analysis based on equal protection is strict scrutiny,9 with factors that 
include immutable traits as targets of discrimination, political 
powerlessness and a history of discrimination.10 Strict scrutiny is the 
highest standard imposed on legislatures to prove that a law is 
constitutional.11  To pass strict scrutiny, the legislature must create a law 
to further a compelling governmental interest and that law must be 
narrowly tailored to achieve that compelling interest.12  Lower standards 
are intermediate scrutiny and rational basis. To pass intermediate scrutiny, 
the purpose of the law must be important and the means to achieve it, 
substantially related.13  Rational basis is the lowest and least difficult 
burden to meet, the interest must be rational and the means reasonable.14   

The history of discrimination against women supports the proposition 
that strict scrutiny should be the applicable standard in gender 
discrimination cases.  Specifically, gender is typically an immutable 
                                                

7 Bradwell v. Illinois, 83 U.S. 130 (1872). This case illustrates how connected the 
law was to religious beliefs at the time and how that connection treated women’s roles in 
personal and public life.  

8 Muller v. Oregon, 208 U.S. 412 (1908). This case discusses the idea of “romantic 
paternalism,” which fueled law and society. The idea was that one person in the marriage 
knows better than the other and that the role is better for men to take, for the safety and 
protection of the woman and the family.   

9 Maher v. Roe, 432 U.S. 464 (1977). Strict Scrutiny is a constitutional analysis in 
which the Supreme Court determines that a law violates equal protection by violating a 
fundamental right or targeting a suspect class.  To withstand this constitutional muster 
there must be a compelling state purpose for the law in question, achieved through 
narrowly tailored means. 

10 United States v. Carolene Prod. Co., 304 U.S. 144, 153 (1938) and for 
immutability, see Frontiero v. Richardson, 411 U.S. 677, 686 (1973). 

11 Id. 
12 Id. 
13 Id. 
14 Railway Express Agency, Inc. et al. v. New York, 336 U.S. 106 (1949).  
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characteristic and women have endured a history of discrimination with 
the aid of the law and powerlessness in American politics and important 
decision-making.15 For example, Justice Ruth Ginsburg wrote, “When the 
post-Civil War amendments were added to the Constitution, women were 
not accorded the vote. Married women in many states could not contract, 
hold property, litigate on their own behalf, or even control their own 
earnings. The fourteenth amendment left all that untouched.”16  

The court has repeatedly applied a standard less than strict scrutiny 
when determining the constitutionality of governmental gender 
classifications. The court decided that intermediate scrutiny would be 
appropriate for analyzing constitutional violations based on gender, 
thereby allowing a discriminatory law to pass if it held some important 
value.17 Analyzing gender equality claims, in Kirchberg v. Feenstra, the 
court used intermediate scrutiny to invalidate a Louisiana law that gave a 
husband, as “head and master” of property jointly owned with his wife, the 
unilateral right to dispose of such property without his spouses’ consent.18 
Further, the court affirmed its insistence on the intermediate scrutiny 
standard in United States v. Virginia, where the court concluded that a 
“heightened scrutiny” is sufficient for gender discrimination and equality 
claims.19  The court determined that a more stringent standard was 
necessary for gender discrimination than mere rational basis, but still not 
quite as stringent as racial discrimination. No explanation was given as to 
why gender discrimination does not deserve the same level of scrutiny as 
racial discrimination. 

C. The Correlation Between Domestic Violence and 
Gender Discrimination 

A relationship exists between domestic violence and gender 
discrimination. The Supreme Court perpetuates that relationship by failing 
to apply the strict scrutiny standard to decisions concerning either of the 
two. As long as the Supreme Court refuses to afford women a higher 

                                                
15 ERWIN CHEMERINSKY, CONSTITUTIONAL LAW 867 (Vicki Been et al. eds., 4th ed. 

2013).  
16 Ruth Bader Ginsburg, Sexual Equality Under the Fourteenth and Equal Rights 

Amendments, 1979 WASH. U.L. REV. 161, 162-163 (1979). 
17 Craig v. Boren, 429 U.S. 190, 397 (1976). Here, the court provided a definition of 

the intermediate standard. In order for the state to overcome the intermediate scrutiny 
standard, it must show that the law or policy challenged furthers an important 
government interest in a way that is substantially related to that interest; a lower standard 
to meet than strict scrutiny. 

18  Kirchberg v. Feenstra, 450 U.S. 455, 460 (1981). 
19 United States v. Virginia., 518 U.S. 513 (1996). 
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protection than the intermediate scrutiny standard in equal protection 
cases, women will be left vulnerable to violence. A refusal to recognize 
general discrimination against women as gender discrimination leaves 
women who are victims of domestic violence at risk of the same judicial 
treatment as a constitutional analysis of gender discrimination, where the 
court does not attempt to afford the issue the highest form of scrutiny 
available.  

Domestic violence and sexual assault are two of the most prevalent 
forms of gender-based violence because they are directed against an 
individual based on gender or have a disproportionate effect on a group 
that is identified with a particular gender.20 In this way, domestic violence, 
which disproportionately affects women, is a form of discrimination 
against women. When a court allows the continued disproportionate 
amount of violence toward women by not recognizing that the issue needs 
the most stringent form of analysis, it allows for discrimination against 
women. Both of these forms of discrimination are against the Equal 
Protection Clause of the U.S. Constitution and against international human 
rights norms.21 If courts fail to protect women from their abusers, courts 
themselves perpetuate the cycle of discrimination because they allow 
abusers to discriminate violently against their victims.   

Judicially allowing violence to occur is a form of discrimination, 
which is even more egregious if courts recognize domestic violence as a 
private matter. When the courts or society deem domestic violence a 
private matter it re-institutionalizes the belief that, what happens in the 
home, stays in the home. This is an archaic view contiguous with common 
law notions of the woman as homemaker and romantic paternalism 
notions that the woman needs watching over. Violence against women 
feeds off discrimination and serves as reinforcement.  

Discrimination in domestic violence manifests in unequal power 
relations between men and women.22 Violence against women is further 
compounded by discrimination on the grounds of race, ethnicity, sexual 
identity, social status, class, and age.23 These multiple forms of 
discrimination further restrict women's choices, increase their 
vulnerability to violence, and make it even harder for women to obtain 
justice.24 As long as a state allows domestic violence statistics to rise, the 

                                                
20 THE HUMAN RIGHTS INSTITUTE, ET AL., supra note 3, at 1 
21 Id.; see infra Part III.  
22 End the Cycle of Violence, AMNESTY INT’L, http://www.amnestyusa.org/our-

work/issues/women-s-rights/violence-against-women (last visited Dec. 1, 2015).  
23 Id.  
24 Id.  
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state reinforces discrimination against victims of domestic violence, which 
are predominantly women. 

 
II. THE SUPREME COURT AND DUE PROCESS  

 
A. Police Duty to Protect 

 
Imagine a woman, who is slapped, kicked, and verbally assaulted 

every day. She decides one day that she can no longer endure the abuse or 
due to the abuse it may be her last day alive. She calls the police, but what 
are the police to do? Though police officers are some of the most 
courageous people that are willing to protect the innocent, they do not 
have a judicially recognized duty to do so. According to the Supreme 
Court in DeShaney v. Winnebago County Department of Social Services, 
the police have no duty to protect the public from private violence.25 
There, former Chief Justice Rehnquist interpreted the constitution in such 
a way that provides no protection to the victim if the police officer 
involved decides against protection by not responding to the call, not 
arresting either spouse, or simply determining that there is not enough 
evidence to label it a domestic violence problem. The officer holds the 
reins in such circumstances.  

In Deshaney, the court determined, “Nothing in the language of the 
Due Process Clause itself requires the State to protect the life, liberty, and 
property of its citizens against invasion by private actors.”26 The Clause 
therefore is limited to a protection from state deprivation of life, not a 
guarantee of minimal state protection. Thus, its language cannot be 
extended to impose an affirmative obligation on the State to ensure that 
those interests are not harmed through other means perpetuated by a 
private actor.27 Therefore, the police officer has no duty to keep a victim 
safe from the aggressor.  

The Deshaney Court overtly admits that the Due Process Clause 
generally confers no affirmative right to governmental aid.  Even where 
such aid may be necessary to secure life, liberty, or property interests 
which the government itself may not deprive the individual.28 Therefore, 
when the abused woman calls the police and the police do not provide 
safety, she has no recourse because the police have discretion and do not 
have a duty to protect. This is true even if she is physically injured.  

                                                
25 DeShaney v. Winnebago Cnty. Dep't of Soc. Serv., 489 U.S. 189 (1989).  
26 Id. at 194.  
27 Id.  
28 Id. 
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If police departments across the nation relied on this basic DeShaney 
premise that police officers do not have a duty to protect, the future of 
victims in dangerous situations would be uncertain. Fortunately, hundreds 
of police departments in the US have developed their own duties and 
policies and courageously protect victims while enforcing the law. In fact, 
the Phoenix Police Department’s Chief of Police, Daniel Garcia, prides the 
department as setting the highest professional standard, including a 
mission to protect the community from harm while ensuring justice.29 This 
would mean that the department obligates itself to protecting victims in 
dangerous situations, including domestic violence, on at least a minimal 
level. 

 
B. Ongoing Emergency vs. Defendants’ Rights 

 
The judiciary has been confronted with competing issues between the 

constitutional guarantee that the defendant has a fair trial and the safety 
concern of the victim, coupled with the state’s need to prosecute 
wrongdoers. The U.S. court system has been reluctant to rule on the side 
of the victim in several important cases.  

In Hammon v. Indiana, the court was asked to determine whether the 
abuser’s right to cross-examine the victim outweighed the need to 
prosecute the defendant.30 Hershel Hammon was arrested on domestic 
violence charges after police responded to a call from his wife, Amy, 
claiming that defendant had beaten her.31 While attempting to investigate 
what had transpired and assuage the ongoing emergency, the police officer 
at the scene questioned the victim and ultimately gained evidence of 
abuse.32 While Amy Hammon did not testify at the criminal trial, the 
police officer testified about what she had told him.33 Mr. Hammon's 
attorney objected to the admission of the testimony, but the trial judge 
allowed it under the “excited utterance”34 exception to the general rule 
against hearsay.35   

                                                
29 CITY OF PHOENIX, PHOENIX POLICE DEP’T, POLICING WITH A PURPOSE, available 

at https://www.phoenix.gov/policesite/Documents/103887.pdf. 
30 Hammon v. Indiana, 546 U.S. 126, 131 (2006). 
31 Id.  
32 Id. at 1218. 
33 Id.  
34 FED. R. EVID. 803(2). An exception to the rule of hearsay, an excited utterance is 

“A statement relating to a startling event or condition made while the declarant was under 
the stress of excitement caused by the event or condition.” 

35 FED. R. EVID. 801(c). Defines hearsay as a statement, other than one made by the 
declarant while testifying at the trial or hearing, offered in evidence by a party “to prove 
the truth of the matter asserted in the statement.” 
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Mr. Hammon appealed and the case eventually progressed to the 
Supreme Court, for which Justice Scalia wrote an opinion in Mr. 
Hammon’s favor. Scalia, speaking for the majority, ruled that the victim’s 
statements to the police were testimonial36 and the Sixth Amendment 
forbids the victim’s testimony to be used against the abuser without her 
presence at his trial.37 Often, victims of domestic violence are afraid to 
testify in court against their abusers or do not wish to relive the abuse 
again, so they opt out of testifying. This proves difficult for the abuser to 
examine the victim as a witness, so a victim’s absence works against her, 
such as the case for Amy Hammon. The Court reasoned that at the time of 
questioning, the victim did not face an emergency or a threat to her 
safety.38 The presence of the officer at the scene made the scene relatively 
safe and the situation formal enough to qualify the statements made by the 
victim as testimonial and therefore inadmissible.39  

There exists a pattern of peril in a violent relationship, including the 
tendency of an abuser to return and continually harm the victim or the 
victim’s friends and family. For example, more than three women are 
murdered by their husbands or boyfriends in the United States every day.40 
One such case was Michigan v. Bryant, which is distinguishable from 
Hammon because the court allowed police testimony based on an ongoing 
emergency.41 In Bryant, the defendant was arrested for second degree 
murder and claimed that his Sixth Amendment right to confrontation was 
violated when the lower court introduced evidence that the victim 
identified the defendant to the police before the victim’s death.42 The 
police had found the victim at a gas station, severely wounded, and right 
before dying he told them that Bryant had shot him. The officers’ 
statement recounting what the victim had told them was not deemed 
testimonial because it was made during an emergency situation with 
police.43  Justice Sonya Sotomayor delivered the opinion of the court, 
concluding that the identification and description of the shooter and the 

                                                
36 Crawford v. Washington, 541 U.S. 124,177 (2004). This case expresses that the 

Confrontation Clause in the 6th Amendment prohibits testimony against the defendant 
that would disallow defendants to cross examine a witness, which would be inadmissible 
in court.  

37 Hammon, 546 U.S. at 180.  
38 Id.  
39 Id.  
40 H. LIEN BRAGG, U.S. DEP’T OF HEALTH & HUM. SERVICS. CHILD PROTECTION IN 
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41 Michigan v. Bryant, 131 U.S. 1130 (2011).  
42 Id. at 1146.  
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location of the shooting the victim stated to police were valuable tools for 
the police to assess the ongoing emergency.44 The Court determined that 
in this situation, the safety of the victim and of the public outweighed the 
defendant’s constitutional right.45  

The difference between Hammon and Bryant, the Court seems to say, 
is the existence of an ongoing emergency. However, the difference is 
actually in the facts, that one case is a situation of domestic violence and 
the other is about random violence. The Court thus made the distinction: a 
domestic violence victim is essentially afforded less protection than a 
victim of random violence, unless there is clear evidence of an ongoing 
emergency. This distinction fails to recognize that in most cases of 
planned, patterned and coercive control and domestic violence over the 
victim, there is an ongoing emergency. 
 

III. CEDAW 
 

A. Overview 
 

CEDAW, adopted in 1979 by the United Nations General Assembly, is 
often described as the international “Bill of Rights” for women.46 The 
treaty is a major push for recognizing women’s rights as something deeper 
than civil rights; it is to recognize them as human rights.47 Consisting of a 
Preamble and thirty articles, CEDAW defines the concept of gender 
discrimination and acts as a guide to state parties on discrimination 
legislation.48 The fundamental theme of CEDAW is absolute equality.49 
State parties must ensure such equality in cultural, social, economic, civil 
and political spheres between the sexes.50  

By accepting the treaty, states commit themselves to undertake a series 
of measures to end discrimination against women in all forms.51 This 
includes incorporating the principle of equality of men and women in their 

                                                
44 Id. at 1167.  
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46 Convention on the Elimination of All Forms of Discrimination Against Women, 

UN WOMEN, http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm (last 
visited Dec. 9, 2015).  

47 Catherine M. Culliton, Finding a Mechanism to Enforce Women’s Right to State 
Protection from Domestic Violence in the Americas, 34 HARV. INT’L L.J. 507, 509 
(1993).  

48 Convention on the Elimination of All Forms of Discrimination Against Women, 
supra note 46 (explaining CEDAW). 
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legal system; abolishing all discriminatory laws and adopting appropriate 
ones prohibiting discrimination against women; establishing tribunals and 
other public institutions to ensure the effective protection of women 
against discrimination; and ensuring elimination of all acts of 
discrimination against women by persons, organizations or enterprises.52 
Including the principal of equality into the legal system necessarily 
extends the obligation to include it into the legislative system, if one 
exists.53  

Article II § 2 of the United States Constitution vests the power in the 
President and the Senate to ratify a treaty.54 The President first signs the 
treaty, then passes it on to the Senate Committee on Foreign Relations 
through the State Department.55 At that point, the State Department may 
make specific changes to the treaty.56 If the Committee approves the 
treaty, it may send the treaty to the whole Senate for action.57 The Senate 
may make its approval conditional by including in the consent resolution, 
amendments to the text of the treaty, its own changes, or other 
statements.58 With two thirds of the Senate's approval, the President can 
then move forward with the formal process of ratification, which includes 
submitting documents of the U.S. Government's agreement to abide by the 
treaty, as well as any changes.59 This process signifies the U.S.’s promise 
to abide by the treaty’s conditions and binds the U.S. to obligations 
created under the treaty. 
 

B. American Support 
 

American support of CEDAW has been variable. It appears that every 
time supporters of the treaty attempt to take a step forward, the process of 
adopting CEDAW takes a step back. On June 24, 2014, the Senate Foreign 
Relations Subcommittee, chaired by Senator Barbara Boxer, held a 
hearing, featuring testimony by an unprecedented number of women 

                                                
52 Convention on the Elimination of All Forms of Discrimination Against Women, 

supra note 46. 
53 Id.  
54 U.S. CONST. art. I, § 2. (“[The President] shall have Power, by and with the Advice 

and Consent of the Senate, to make Treaties, provided two thirds of the Senators present 
concur”).  

55 How Does the United States Ratify Treaties?, CONVENTION ON THE RIGHTS OF THE 
CHILD, http://childrightscampaign.org/why-ratify/how-does-the-united-states-ratify-
treaties (last visited Dec. 2, 2015).  

56 Id.  
57 Id.  
58 Id.  
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Senators, who called for action on CEDAW to stem the tide of violence 
against women and girls.60 Influential political leaders such as Senator 
John Kerry and President Obama called it “a critical tool for the U.S. to 
speak out against violence and discrimination against women across the 
globe.”61 Despite such efforts, while the U.S. Senate Foreign Relations 
Committee voted in July, 2002 to recommend ratification of CEDAW, the 
treaty has never come before the full Senate for a vote.62   

One major argument opponents use against the implementation of 
CEDAW is that it contradicts the Equal Protection Clause of the US 
Constitution. They argue that although the gender classifications of the 
Convention probably serve an important state interest as required by the 
intermediate scrutiny test, they may not bear enough relationship to the 
state’s objectives.63 Specifically, Senators who rejected CEDAW claim 
that the Convention may not be necessary since existing U.S. laws already 
protect women and that the differences in the Convention may not be 
necessary to achieve equality.64 This claim can be rebutted simply by 
examining existing statistics on gender-based violence mentioned herein 
throughout, which continue to be a problem.   Another argument against 
the implementation of CEDAW is that the U.S. Senate legitimately fears 
international control over U.S. sovereign power and freedom to implement 
its own laws, based on its own notions of human dignity.65  

However, a less legitimate reason many conservative Senators have 
opted not to adopt CEDAW is its social implication—that CEDAW will 
impose too intricately upon private matters within the home. Specifically, 
some argue that CEDAW dismissed “established moral and ethical 
principles” and discriminated against “traditional” families who follow 
religious beliefs.66 Lastly, many opponents do not support CEDAW’s 
insistence on creating education for women on domestic violence issues 
because these issues should be dealt with in a traditional, family forum. 
For example, they cite the CEDAW Committee General Recommendation 
19, which correlates “traditional attitudes by which women are regarded as 

                                                
60 Id.  
61 Id.  
62 Amnesty International, A Fact Sheet on CEDAW: Treaty for the Rights of Women 

(2005), http://www.amnestyusa.org/sites/default/files/pdfs/cedaw_fact_sheet.pdf.  
63 Jennifer L. Ulrich, supra note 1, at 631. 
64 Id.  
65 LUISA BLANCHFIELD, CONG. RESEARCH. SERV., RL33652, THE CONVENTION ON 

THE ELIMINATION OF ALL FORMS OF DISCRIMINATION AGAINST WOMEN (CEDAW): 
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subordinate to men or as having stereotyped role” to “practices violence or 
coercion.”67 However, this claim assumes that allowing women to be 
placed in stereotypical, subordinate roles should be admissible, or left up 
to the family unit to decide. These conservative views feed into the 
discrimination that women face in today’s American society, fueled by 
outdated notions that IPV is something that occurs privately and should be 
handled as such. 
 

IV. BENEFITS OF ADOPTING CEDAW 
 

A. CEDAW Would Strengthen Equal Protection 
 

Adopting a human rights perspective for IPV victims would alleviate 
some of the problems Americans face in domestic violence. For this 
reason, the US Senate should adopt CEDAW with changes it deems 
appropriate. A human rights perspective within the international 
community with an emphasis on human dignity, fairness, and equality has 
long been enforceable. CEDAW recognizes that violence against women 
is discrimination against women, as evidenced by General 
Recommendation 19 by the Committee, “[g]ender-based violence, which 
impairs or nullifies the enjoyment by women of human rights and 
fundamental freedoms under general international law or under human 
rights conventions, is discrimination within the meaning of article 1 of the 
Convention.”68  International human rights law provides a framework to 
evaluate existing problems and identify solutions aimed at preventing 
gender-based violence.69 

More generally, human rights principles focus on governmental 
responsibility to act proactively and take steps to prevent acts of 
discriminatory, gender-based violence committed by both private and 
governmental actors.70 CEDAW legally binds signatory governments to 
eliminate all forms of discrimination against women in public and private 
life, including within the family, and aims to achieve substantive equality 
where women are able to enjoy the human right to equal access of the 
law.71 

Narrowly, CEDAW is a tremendously useful tool for eliminating 
domestic violence against women. To deal with gender-based violence 

                                                
67 Id. at 13.  
68 THE HUMAN RIGHTS INSTITUTE, ET AL., supra note 3  at 32.  
69 THE HUMAN RIGHTS INSTITUTE, ET AL., supra note 3 at 5.  
70 Id. at 6.  
71 WURN Mission Statement, WOMEN’S UN REPORT NETWORK, 

http://www.wunrn.com (last visited Dec. 9, 2015).  
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meaningfully, countries must adopt a discourse that questions the 
continuation of that violence and the roots of IPV, which extend deeply 
into institutionalized laws regarding IPV.72 This includes the way the 
Supreme Court and police have treated instances of IPV, especially the 
way the Supreme Court itself has discriminated against women, and IPV 
victims specifically. Though CEDAW does not specifically regulate 
domestic violence, it generally prohibits any sort of discrimination against 
women, which includes violence. Violence is a form of discrimination 
against women, by both the abuser and the authority that allows it to 
continue. The General Assembly Resolution on CEDAW explains that 
IPV is a piece of a whole system of discrimination against women, 
“violence against women is a manifestation of historically unequal power 
relations between men and women, which have led to domination over and 
discrimination against women by men and to the prevention of the full 
advancement of women . . .”73 If the state allows for private violence 
against women, it condones an unequal treatment of women in society. If 
the state then does not allow due diligence, it discriminates against the 
woman and thereby violates CEDAW.   

Violence against women is perpetrated when legislation, law 
enforcement and judicial systems condone or do not enforce domestic 
violence laws.  CEDAW defines discrimination as “any distinction, 
exclusion or restriction made on the basis of sex...in the political, 
economic, social cultural, civil or any other field” committed by both 
private and governmental actors.74 The Convention explicitly 
acknowledges that “extensive discrimination against women continues to 
exist,” and emphasizes that such discrimination “violates the principles of 
equality of rights and respect for human dignity.” 75 In Article 3, CEDAW 
gives positive affirmation to the principle of equality by requiring State 
parties to take “all appropriate measures . . . to ensure the full development 
and advancement of women, for the purpose of guaranteeing them the 
exercise and enjoyment of human rights and fundamental freedoms on a 
basis of equality with men.”76 CEDAW manifests the necessity that state 
parties take a proactive, positive role in enforcement of discrimination in a 
domestic violence shape.  

Under International Human Rights law, the legal obligation of states 
is not only to refrain from continuing human rights violations, but also to 
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protect victims of human rights violations against them.77 CEDAW 
recognizes fundamental rights associated with domestic violence: the right 
to physical integrity, which may implicate the right to life, and the right to 
equality before the law.78 The state’s unwillingness to recognize and 
address violent discrimination, or worse, the state’s own continuance of 
the cycle of discrimination through the use of relaxed constitutional 
analysis standards, is a violation of CEDAW and these fundamental 
human rights. The element of inequality before the law strengthens the 
argument that fundamental human rights have been violated not only 
because gender discrimination adds another human rights violation, but 
also because the victim’s suffering becomes part of a systematic failure on 
the part of the state to protect women’s rights.79 Institutional allowance of 
domestic violence in the form of lack of prosecution or police intervention 
perpetuates the continuation of domestic violence, manifesting an 
institutional violation of human rights.  

Human rights principles insist that gender-based violence, which 
disproportionately impacts women and sexual minorities, should receive 
the same treatment, attention and resources as other serious crimes of 
violence.80 If the U.S. adopted the human rights perspective of CEDAW, 
the Supreme Court would have a duty to create some higher standard than 
intermediate scrutiny when analyzing gender discrimination in equal 
protection cases. Comparable to discrimination based on a suspect class 
with immutable traits and a history of discrimination, gender 
discrimination would need to be addressed parallel to race classifications. 
This would call for strict scrutiny.  

When violence targeting a specific race or nationality occurs and it is 
perpetuated by state or federal law, the Supreme Court has applied the 
strict scrutiny formulation. The Court has not done so for gender-based 
violence because it is done by a private actor rather than the state or 
federal government. International Human Rights Law, specifically 
CEDAW, imposes liability upon a government for entirely private acts of 
private individuals if it can be shown that it did not do all it could or 
should have to prevent such actions, or failure to investigate and punish 
them after the event.81 Under CEDAW, the US Supreme Court would 
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Protection From Domestic Violence in the Americas, 34 HARV. INT’L L. J. 507, 513–14 
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78 Id. at 514.  
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80 THE HUMAN RIGHTS INSTITUTE, ET AL., supra note 3, at 1.  
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have to adopt a human rights perspective and eliminate its own form of 
discrimination that results from the use of a lowered analytical standard. 
 

B. CEDAW Would Strengthen Due Process 
 

If the U.S. adopted CEDAW, it would create an obligation of due 
process that would protect victims of domestic violence. International law 
recognizes that a state has a commitment to due diligence and due process. 
Due diligence calls for laws, policies, programs and practices that 
empower survivors of human rights violations, such as gender-based 
violence, and alleviate sources of disempowerment and discrimination that 
can occur on an individual or systemic level.82  These include a 
government obligation to protect individuals from harm and calls for 
effective investigations and remedies when violations occur.83  
Governments must prevent and respond to domestic and sexual violence 
committed by public as well as private actors.84 Under this framework, 
government responsibility ensues when it knew or ought to have known of 
a real and immediate risk to an identified individual and it fails to take 
reasonable steps to prevent the harm.85 

In correlation with equal protection, the adoption of CEDAW would 
afford due process rights on a grander scale with the systematic 
implementation of steps to both avoid domestic violence and punish 
abusers. If the state accepted international due diligence mandates, it 
would decrease the amount of gender discrimination now in existence. 
This is because due diligence requires governments to (1) take all 
appropriate measures to prevent gender-based violence from occurring; (2) 
offer appropriate protections to potential targets; (3) investigate violence 
when it does occur; (4) hold offenders to account for their actions; and (5) 
provide remedies and compensation for victims.86  

Even if a state insists domestic violence is a non-legal or private matter 
left to society to cure, it still must apply higher standards to comply with 
CEDAW. Article 5(a) of CEDAW states: 

States Parties shall take all appropriate measures… [t]o 
modify the social and cultural patterns of conduct of men 
and women, with a view to achieving the elimination of 
prejudices and customary and all other practices which are 
based on the idea of the inferiority or the superiority of 
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either of the sexes or on stereotyped roles for men and 
women.87  

In international cases where countries have adopted CEDAW, the 
CEDAW Committee has found that a country violates the anti-
discrimination aspect of CEDAW where it fails to protect the victim from 
her abusive husband. More specifically, the Committee concluded that 
these failures amounted to a violation of petitioner’s right to life and right 
to mental and physical integrity, both of which are specific protections in 
CEDAW.88 Therefore, the CEDAW and the international due diligence 
standard would require more serious protective measures be afforded to 
domestic violence victims.  

The due diligence standard would protect the victim in cases such as 
the DeShaney case because it would impose a duty on state actors to 
protect victims from further violence. Due diligence imposes a 
governmental obligation to protect its citizens from harm and to 
investigate the wrongdoing. If this attitude were adopted, the police would 
have to undergo steps to assure that the victim is protected. Further, if this 
due diligence view were adopted, police discretion would likely presume 
at minimum investigation of the identity of the aggressor.  

The Special Rapporteur on the Violence of Women, Rashida Manjoo, 
explained that the state has a duty to protect women from domestic 
violence by holistically institutionalizing their safety. She explains: “[T]he 
UN Declaration on Elimination of Violence against Women requires 
States to ‘exercise due diligence to prevent, investigate, and in accordance 
with national legislation punish acts of violence against women whether 
those actions are perpetrated by the State or private persons. . . .”89  To 
achieve this, States must develop penal, civil, and administrative sanctions 
in domestic legislation to punish and redress the wrongs caused to 
women.90 In this way, the state has a positive duty to punish perpetrators. 
Otherwise, the state will be held accountable by the international human 
rights community91 The state, therefore, would be obligated to implement 
a system where the victim is afforded a deeper protection than the 
DeShaney decision and various current police practices.  

 The due diligence standard would recognize that emergency situations 
like those addressed in Hammon and Bryant would allow police officers to 
continue their investigation and ensure that ongoing emergencies are 
prevented. If a police officer knew or ought to have known that a risk was 
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imminent, the officer would be required to take reasonable steps to prevent 
that risk. A domestic violence victim whose abuser was nearby, 
corroborated by a previous pattern of abuse and intimidation, would be 
protected by reasonable steps by the police officer to protect her. In such a 
case, the police officer could testify in court as to his or her determination 
whether there was an ongoing emergency, and this testimony would not be 
considered hearsay if the victim failed to appear in court.92 
 

CONCLUSION 
 

The United States Senate should ratify CEDAW for the protection of 
domestic violence victims because current Supreme Court precedents have 
failed to effectuate total equality between the two genders. The Supreme 
Court has not only allowed private discrimination, but has also 
discriminated against women by not affording them equal protection 
through its use of intermediate scrutiny in equal protection cases dealing 
with gender discrimination. Thus, the Supreme Court has violated 
women’s equal protection and due process rights. Such a problem could be 
assuaged by the adoption of CEDAW, which views domestic violence as a 
form of discrimination against women and values the fundamental rights 
of human dignity and equality. 

 
 
 
 

                                                
92 FED. R. EVID. 803. Exceptions to the Rule Against Hearsay, subsection 1 Present 

Sense Impression: A statement describing or explaining an event or condition, made 
while or immediately after the declarant perceived it. FED. R. EVID. 803(1).  Here, the 
officer would have been collecting information from the victim to ascertain the level of 
emergency and to locate the perpetrator, so the victim’s statement would be describing 
the events that transpired for that purpose.  





 
 

 

DEVASTATING EFFECTS OF THE INTERNATIONAL FAILURE TO 
RECOGNIZE REFUGEES OF GENDER BASED PERSECUTION 

Sara Movahed* 

INTRODUCTION 

Rody Alvarado Peña married her husband in Guatemala when she 
was 16 years old.1 Throughout their marriage, her husband physically and 
mentally abused her.2 To ensure she remained faithful, Rody’s husband 
followed her everywhere.3 On one occasion, when he discovered that 
Rody’s menstrual period was fifteen days late, he reacted by dislocating 
her jawbone.4  When Rody refused her husband’s demand that she abort 
her fetus, he kicked her violently in the spine.5 He raped and forcibly 
sodomized her on an almost daily basis, beating her before and after the 
unwanted sex.6 Rody ran away several times, to her brother’s and parents’ 
homes, but each time her husband tracked her down and forced her to 
come back to his home.7 One night, Rody’s husband woke her up in the 
middle of the night, slapped her, whipped her with an electrical cord, and 
pulled out a machete, threatening to cut off her face, arms, and legs, and 
put her in a wheelchair if she ever tried to leave him again.8  

Rody finally escaped her husband by fleeing to the United States in 
1995.9 She immediately filed an application for asylum for the persecution 
her husband subjected her to for decades.10 Initially, an Immigration Judge 
(IJ) granted Rody asylum in 1995, at which point Rody was mistakenly 
lulled into believing her legal battle was over.11 After the initial IJ 
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decision, the government, and later Rody, filed consecutive appeals.12 
These administrative decisions were eventually interrupted on three 
separate occasions by the respective Attorneys General (Reno, Ashcroft, 
and Mukasey); each time the case was remanded to the IJ.13 Finally, in 
December of 2009, after the case had ping-ponged through the system for 
fourteen years, Rody Alvarado Peña was granted asylum.14  

Unfortunately, this over a decade-long wait for a final status on 
Rody’s asylum case is not unique. The reason behind this systematic delay 
in granting gender-based asylum claims, both internationally and in the 
United States, is the lack of recognition of gender as a valid basis for 
asylum.15 While there has been minimal recognition of gender-based 
domestic violence claims within the particular social group category, 
recent cases do not go far enough to extend the protection to women from 
other Central American countries (the leading case only involved married 
Guatemalan women), nor did it recognize this group as a ground per se. 16  

If gender-based persecution (GBP) was a recognized ground for 
asylum, in and of itself, the delay Rody faced, along with the uncertainty 
that accompanies constant changes in guidance, would be significantly 
reduced.17 Women would be granted asylum as long as they could show a 
well-founded fear of persecution proximately caused by their GBP.18 Due 
to the prevalence of gender specific crimes against woman,19 introducing 

                                                
12 Id.; Matter of R-A-, 23 I. & N. Dec. 694 (A.G. 2005). 
13 Matter of R- A-, 2008 BIA LEXIS 29, 2 (BIA 2008); Matter of R-A-, 23 I. & N. 

Dec. 694 (A.G. 2005); Matter of R- A-, CENTER FOR GENDER & REFUGEE STUDIES, 
http://cgrs.uchastings.edu/our-work/matter-r [hereinafter CENTER FOR GENDER]. 

14 CENTER FOR GENDER, supra note 13. 
15 United Nations Convention Relating to the Status of Refugees, 189 U.N.T.S. 137 

(1951) [hereinafter UN Convention]; United Nations Protocol Relating to the Status of 
Refugees, 606 U.N.T.S. 137 (1967) [hereinafter UN Protocol].   

16 In 2014, the Board of Immigration Appeals decided Matter of A-R-C-G-, 26 I. & 
N. Dec. 388 (BIA 2014) recognizing  the social group  of “married women in Guatemala 
who are unable to leave their relationship” to be sufficiently immutable, particular, and 
socially distinct. Each applicant will still likely need the assistance of a crafty lawyer, 
able to show that her particular facts fall comfortably within the confines of this 
somewhat narrow particular social group. Even other women from Guatemala in abusive 
relationships will still have to show that they possess a well-founded fear of persecution 
on account of being a member of this group. 

17 See infra Part.IV.B.  
18 See infra Part.IV.B.  
19 Shanyn Gillespie, Terror in the Home: The Failure of U.S. Asylum Law to Protect 

Battered Women and A Proposal to Right the Wrong of in Re R-A-, 71 GEO. WASH. L. 
REV. 131, 134–35 (2003) (“It is clear that domestic abuse is neither random nor 
individual, rather it is systematic and group-based…. These gender stereotypes have been 
institutionalized in patriarchal legal systems and societies, and are undoubtedly one of the 
root causes of the domestic violence epidemic.”) (internal quotation marks omitted). 
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gender as a sufficient basis for asylum would substantially alleviate the 
currently exhausting process of seeking asylum in the United States.20  At 
a time when backlogs in adjudicating asylum claims are at an all time 
high, clear-cut contours in our asylum laws would also likely alleviate 
tension from the clogged system by expediting the adjudication process.21     

This note argues that the five existing statutory grounds for asylum are 
insufficient and should be expanded to include GBP as a sufficient basis in 
and of itself for the grant of asylum. Part I introduces the historical 
background of the gender-based persecutions faced by women 
internationally.22 Part II discusses the law, internationally, in the United 
States, and in Canada, where the definition of refugee has been expanded 
to include GBP.23 Next, through U.S. case law, which applies a statute that 
mirrors international asylum law, Part III illustrates that the five current 
international asylum grounds are too limited to account for the struggles of 
persecuted women.24 Finally, Part IV discusses two proposed methods to 
remedy this problem.25 One solution is to permanently recognize gender as 
a sub-category of particular social group, thereby eliminating one step in 
the gender-based asylum process.26 A more viable solution is to consider 
GBP as a valid basis per se for asylum, thereby creating a sixth ground for 
asylum.27 

I. HISTORICAL BACKGROUND 

First, and most importantly, both due to their fundamental importance 
and their significant role in shaping a discussion on legal remedies, are the 
struggles that prompt women to seek asylum in the first place.28  
                                                

20 See 1978 IMMIGRATION & NATURALIZATION SERV., U.S. DEP'T OF JUSTICE, 
ANNUAL REPORT COMM'R IMMIGRATION & NATURALIZATION 9; Immigration and 
Nationality Act (INA) § 209(b), 8 U.S.C. § 1159(b) (1982). 

21 See, e.g., In the Balance: Backlogs Delay Protection in the U.S. Asylum and 
Immigration Court Systems, HUMANRIGHTSFIRST.ORG (April 19, 2016), 
http://www.humanrightsfirst.org/resource/balance-backlogs-delay-protection-us-asylum-
and-immigration-court-
systems?utm_source=Recent%20Postings%20Alert&utm_medium=Email&utm_campai
gn=RP%20Daily; see also Molly Hennessy-Fiske, Immigration: 445,000 awaiting a 
court date, which might not come for 4 years, LOS ANGELES TIMES (May 16, 2015, 4:40 
PM), http://www.latimes.com/nation/la-na-immigration-court-delay-20150515-
story.html.  

22 See infra Part.I. 
23 See infra Part.II.  
24 See infra Part.III.  
25 See infra Part.IV.  
26 See infra Part.IV.A.  
27 See infra Part.IV.B.  
28 See Berta Esperanza Hernandez-Truyol, Women's Rights as Human Rights - Rules, 
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Women all over the world suffer due to targeted persecution on 
account of their gender.29 GBP manifests in many forms depending on the 
region, era, and particular circumstances surrounding each woman’s life. 
Despite the variance in persecution, however, several forms of GBP occur 
frequently.30 These gender specific persecutions include, but are by no 
means limited to: femicide, mass rape, sexual abuse, female genital 
mutilation, forced abortion, honor killings, bride burning, face hiding, foot 
binding, forced pregnancy, domestic violence, and domestic rape, like that 
faced by Rody Alvarado Peña.31  

The occurrence of violence against women—such as the femicide, 
mass rape, and domestic violence mentioned above—prompting them to 
seek asylum in the first place, is a much-explored topic.32 However, 
generally ignored is the hardship women face while in the “protecting” 
nation where they seek refuge.33 Despite the fact that women make up a 
majority of refugees, their claims are granted at disproportionately lower 
rates than those of their male counterparts.34  

Since the industrial revolution spurred an increase in the availability 
of international transit, travel from an oppressive home nation to a country 
purporting to provide heightened protection vastly expanded.35 No group 
was more affected by this greater availability for flight than women.36 
Women, who are twice as likely as men to experience violence in 

                                                                                                                     
Realities, and the Role of Culture: A Formula for Reform, 21 BROOK. J. INT'L L. 605, 
650–51 (1996). 

29 See Anjana Bahl, Home Is Where the Brute Lives: Asylum Law and Gender-Based 
Claims of Persecution, 4 CARDOZO WOMEN’S L.J. 33, 34 (1997) (estimating that the 
number of global refugees is over 20 million with over 80% of that total being women 
and children). 

30 See generally Human Rights Watch, The Human Rights Watch Global Report on 
Women's Human Rights, xiii-xxi (1995), 
https://www.hrw.org/legacy/about/projects/womrep/ (describing the numerous human 
rights violations against women, by country). 

31 Esperanza Hernandez-Truyol, supra note 28 at 635–37. 
32 Proclamation No. 4865, 46 Fed. Reg. 48.107 (1981); Exec. Order 12,324, 46 Fed. 

Reg. 48,109 (1981); see U.S. DEP'T OF STATE, COUNTRY REPORTS ON HUMAN RIGHTS 
PRACTICES FOR 1984, 99TH CONG., 1ST SESS. 574 (Jt. Comm. Print 1985). 

33 See Bahl, supra note 29, at 37. 
34 Governments enforce gender-neutral laws in a discriminatory manner or neglect to 

ensure that constitutional and other guarantees of non-discrimination are applied. See 
Amnesty Int'l, It's About Time! Human Rights are Women's Rights 5 (1995).  

35 Id.  
36 United Nations-HABITAT, 3.8 Urban Insecurity: New Threats, Old Fears, 2007-

08 State of the World’s Cities Rep. 144 (citing F. Vanderschueren, The Prevention of 
Urban Crime, Paper presented at the Africities Summit, Windhoek, Namibia (2000)), 
file:///Users/nefries/Dropbox/Spring%202015/Orgs/LJSJ/2101_alt.pdf. 
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developing countries, comprise a majority of the world’s population of 
persons seeking asylum.37 

While human rights protect both men and women, women continue to 
be targeted disproportionately by gender specific human rights 
violations.38 As a result, the necessity broadening asylum categories to 
account for gender is obvious.39 

II. LEGAL BACKGROUND 

A. Sources of International Refugee Law 

The United Nations Protocol Relating to the Status of Refugees40 (UN 
Protocol) and the United Nations Convention Relating to the Status of 
Refugees (UN Convention), which incorporates Articles 2 through 34 of 
the UN Protocol, detail international principles on granting asylum in 
signatory and voluntarily complicit nations.41 The UN Protocol and UN 
Convention require all ratifying nations to afford protection within their 
nation to any individual with a well-founded fear of persecution caused by 
one of the recognized statutory grounds.42  

Furthermore, the United Nations Convention Against Torture and 
Other Cruel, Inhuman, or Degrading Treatment or Punishment (UN 
Torture Convention) describes additional requirements nations must heed 
when adjudicating refugee claims.43 The UN Torture Convention holds in 
part, “[n]o State party may expel or extradite a person to a State where 
there are substantial grounds for believing that he would be in danger of 
being subjected to torture.”44 

 
 
 

                                                
37 See Nancy Kelly, Gender-related Persecution: Assessing the Asylum Claims of 

Women, 26 CORNELL INT'L L.J. 625, 674, n.1 (1994). 
38 See Report of United Nations Fourth World Conference on Women, U.N. Doc. 

A/CONF.177/20 at 122 (1995). 
39 Id. 
40 United Nations Protocol Relating to the Status of Refugees, 19 U.S.T. 6223, 606 

U.N.T.S. 267 (Jan. 31, 1967) [hereinafter UN Protocol].  
41 United Nations Convention Relating to the Status of Refugees, 19 U.S.T. 6259, 

189 U.N.T.S. 150 (July 28, 1951) [hereinafter UN Convention].  
42 UN Protocol, supra note 40; UN Convention, supra note 41.  
43 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment, S. Treaty Doc. No. 100-20 (1988). 1465 U.N.T.S. 85 (Dec. 10, 1984) 
[hereinafter UN Torture Convention]. 

44 Id. art 3, ¶ 1. 
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B. United States’ Interpretation of International Law 

An individual may be granted asylum in the United States (a common 
location for asylum seekers)45 only if she is able to prove she has a well-
founded fear of facing persecution in her home nation.46 One of five 
recognized statutory grounds for asylum must be the cause of the fear: 
either the applicant’s race, religion, nationality, political opinion, or 
political social group.47 Despite the prevalence of gender specific harms, 
gender is not a separate ground for asylum, forcing women to try to fit 
their claims into one of the five existing grounds.48  

In response to the “urgent needs of persons subject to persecution in 
their homelands,” the United States enacted the Refugee Act of 1980 (U.S. 
Refugee Act).49 This act amended the Immigration and Nationality Act 
and Migration and Refugee Assistance Act of 1962 to ensure United 
States immigration law’s compliance with binding international law.50   

To receive asylum in the United States the applicant must: (1) have a 
well-founded fear of persecution; (2) caused by one or more of five 
protected characteristics: race, religion, nationality, membership in a 
particular social group, or political opinion; and (3) have been or will be 
persecuted because of that characteristic.51 While the first and third 
elements also pose difficulties for women seeking asylum, in this note 
they are not explored independently, instead they are discussed in the 
context of the second element, the five statutory grounds for asylum.52  

The U.S. Refugee Act, to ensure its compliance with the UN 
Convention and UN Protocol, adopts the Convention’s definition of 
“refugee” almost identically.53 While there are slight variations in their 
definitions of refugee, both the UN Convention and U.S. Refugee Act 
require that the individual have a “well-founded fear of persecution on 
account of race, religion, nationality, membership in a particular social 
group, or political opinion,” in order to be granted asylum.54 United States 
                                                

45 See Mary McGee Light, Note: The Well-Founded Fear Standard in Refugee 
Asylum: Will It Still Provide Hope for the Oppressed?, 45 DRAKE L. REV. 789, 791 
(1997). 

46 Light, supra note 45. 
47 Id. 
48 Light, supra note 45; see generally CENTER FOR GENDER, supra note 13. 
49 8 U.S.C. § 1521, 94 Stat. 102, Pub. L. 96-212, § 101(a) (1980). 
50 Id.  
51 See INA § 101(a)(42)(A), United States Refugee Act of 1980 § 201(a), 8 U.S.C. 

1101(a)(42)(A). 
52 Id.  
53 UN Convention, supra note 41, art. 1(a), 19 U.S.T. at 6261, 189 U.N.T.S. at 152; 8 

U.S.C. 1101(a). 
54 The Convention’s definition is only slightly different, reading, a refugee is an 
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asylum law and the UN Convention do not recognize any persecution 
claim that does not fall within these five statutory grounds.55  Missing 
from these recognized grounds is the applicant’s gender.56 Several of the 
recognized grounds have indirectly incorporated gender into their 
consideration for asylum.57 However, the absence of gender as a sufficient 
category has exacerbated the difficulties women face when applying for 
asylum.58 Additionally, these categories are broad and open-ended and 
therefore afford adjudicators discretion in granting asylum claims; in fact, 
the adjudicator’s discretion is built into the definition of asylum.59 This 
discretion to determine whether a claim falls under one of the recognized 
grounds leaves asylum applicants uncertain of the outcome of their cases.  

In May 1995, in an effort to address the inconsistencies that arose 
when applying asylum law to gender-based claims, the Immigration and 
Naturalization Service (INS) published the Considerations for Asylum 
Officers Adjudicating Asylum Claims from Women.60 The Gender 
Guidelines, while attempting to homogenize gender-based claims, still 
maintains that gender-based persecution is insufficient on its own as a 
basis for asylum.61 Additionally, even as a form of a political opinion or 
particular social group, GBP must be “further supported” to ensure the 
crimes committed against the women are not “personal.”62 The manual 

                                                                                                                     
individual who is “unable or unwilling to avail himself or herself of the protection of, that 
country because of persecution or a well-founded fear of being persecuted for reasons of 
race, religion, nationality, membership of a particular social group or political opinion” 
(emphasis added). 

55 If an individual is able to show she will “more likely than not,” be subjected to 
torture if sent back, she may be granted protection under the Convention Against Torture, 
yet torture is a higher threshold to meet than persecution. See UN Torture Convention, 
supra note 43.  

56 8 U.S.C. 1101(a)(42)(A). 
57 Comment, Political Refugees and the United States Immigration Laws: Further 

Developments, 66 AM. J. INT’L L. 571 (1972).  
58 Id. 
59 8 U.S.C. § 1158, § 208 (1980). 
60 Gender Guidelines, 1991-99 DIGEST OF UNITED STATES PRACTICE IN 

INTERNATIONAL LAW, ch. 1 § (D)(2)(e), U.S. DEP’T OF STATE, at 215 [hereinafter Gender 
Guidelines] (reprinting of Phyllis Coven, INS OFFICE OF INTERNATIONAL AFFAIRS, 
CONSIDERATIONS FOR ASYLUM 

OFFICERS ADJUDICATING ASYLUM CLAIMS FROM WOMEN (ASYLUM GENDER 
GUIDELINES), 

MEMORANDUM TO INS ASYLUM OFFICERS, HQASM COORDINATORS (May 26, 
1995)). http://www.state.gov/documents/organization/139394.pdf; see 
also Nancy Kelly, Guidelines for Women’s 
Asylum Claims, 71 INTERPRETER RELEASES 813 (June 27, 1994). 

61 Id. at 218. 
62 Id. 
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that purported to simplify women’s gender-based claims in fact further 
disturbed the quest to achieve a homogeneous and effective asylum law.63 

C. Gender-based Asylum Claims in Canada 

Canada has surpassed its requirements under international law by 
consistently affording protection to individuals on the sole basis of GBP 
claims. In 1993, Canada became the first nation in the world with a 
specific policy to adjudicate gender-based asylum claims.64 In enacting 
Guideline 4,65 Canada gave its adjudicating officers a clear understanding 
of the political objectives to consider while evaluating gender-based 
claims.66  

Canada’s immigration tribunal, the Immigration and Refugee Board 
(IRB), is an almost entirely unrestricted entity.67 The Refugee Protection 
Division of the IRB is the exclusive adjudicator on all refugee status 
determinations.68 Due to the centralized means of adjudicating asylum 
claims, guidelines regarding the specific adjudication of gender-based 
claims are efficiently interpreted in the case-by-case adjudications of the 
Refugee Protection Division.69  In contrast, in the United States, asylum 
claims are adjudicated both by the affirmative branch of the Department of 
Homeland Security (the United States Citizenship and Immigration 
Services), and the immigration courts of the Department of Justice.70 The 
simplicity of the centralized Canadian system, in contrast to the bifurcated 

                                                
63 Id.  
64 See, e.g., Judith Ramirez, The Canadian Guidelines On Women Refugee Claimants 

Fearing Gender-Related Persecution, 14 REFUGE 3, 3 (Dec. 1994). 
65 IMMIGRATION AND REFUGEE BOARD OF CANADA, GUIDELINE 4: WOMEN REFUGEE 

CLAIMANTS FEARING GENDER-RELATED PERSECUTION - GUIDELINES ISSUED BY THE 
CHAIRPERSON PURSUANT TO § 65(3) OF THE IMMIGRATION ACT -UPDATE (1996). 

66 Id. (“Although gender is not specifically enumerated as one of the grounds for 
establishing Convention refugee status, the definition of Convention refugee may 
properly be interpreted as providing protection for women who demonstrate a well-
founded fear of gender-related persecution by reason of any one, or a combination of, the 
enumerated grounds.”)  

67 Rebecca Hamlin, International Law and Administrative Insulation: A Comparison 
of Refugee Status Determination Regimes in the United States, Canada, and Australia, 37 
LAW & SOC. INQUIRY 933, 947 (“The bureaucrats who conduct RSD in Canada have high 
levels of discretion to make decisions without legislative tinkering or judicial oversight 
and the low level of court involvement is uncontroversial”).  

68 Id. 
69 Id. 
70 See, e.g., Victoria Neilson, Aaron Morris, The Gay Bar: The Effect of the One-

Year Filing Deadline on Lesbian, Gay, Bisexual, Transgender, and HIV-Positive Foreign 
Nationals Seeking Asylum or Withholding of Removal, 8 N.Y. CITY L. REV. 233, 235 
(2005). 



2016] DEVASTATING EFFECTS OF THE INTERNATIONAL FAILURE  95 

 

system in United States, has a tendency to produce far more consistent 
results.71 

III. DIFFICULTIES OF FITTING GENDER INTO US ASYLUM LAW 

While several channels exist within asylum law for women to escape 
the persecution experienced in their home countries, an individual 
assessment is given to all claims for asylum.72 As a result, every woman 
must experience this harm, or experience a well-founded fear of this harm, 
before her asylum case will be granted.73  

This current granting of gender-based claims on an individual basis 
has three ramifications.74 First, it requires every woman who is potentially 
subject to GBP in her home nation to stay in the nation long enough to 
actually experience the persecution, or to get dangerously close 
experiencing the persecution.75 Second, it requires the woman to undergo 
the traumatic experience of entering a foreign country, uncertain of what 
her ultimate status in that country will be, until she partakes in the 
exhausting asylum process, awaiting a de novo decision on her claim.76 
Third, because each claim is given an individual assessment, favorable 
verdicts in similar cases do not provide assurance.77 This means that even 
if a woman experiences the same severe domestic violence Rody Alvarado 
Peña did, she nonetheless will still be uncertain of the ultimate outcome of 
her asylum claim.78 

 

A. Gender in Asylum Law – Broadly 
                                                

71 See Hamlin, supra note 67, at 942. But see New Research Examines Disparities in 
Asylum Adjudication by the Immigration and Refugee Board of Canada, CENTER FOR 
MIGRATION STUDIES (December 5, 2013), http://cmsny.org/new-research-examines-
disparities-in-asylum-adjudication-by-the-immigration-and-refugee-board-of-
canada/#ixzz46SsB2sej. 

72 See, Kelly, Guidelines, supra note 60, at 819 (“Because asylum is an individual 
remedy, an applicant whose claim is based on fear of future persecution must establish 
both her membership in the particular social group and that her fear of persecution based 
on group membership is well-founded”).  

73 Id. at 819. 
74 Refugee Assistance: Hearings on H.R. 3195 Before the Subcomm. on Immigration, 

Refugees and International Law of the H. Comm. on the Judiciary, 98th Cong., 1st Sess. 
55-56 (1983) (statement of Elliot Abrams, Assistant Sec’y, Bureau of Human Rights and 
Humanitarian Affairs, Dep’t of State). 

75 Id. 
76 Id. 
77 Christopher L. Avery, Refugee Status Decision-Making: The Systems of Ten 

Countries, 19 STAN. J. INT'L L. 235, 334 (1983). 
78 Matter of R-A-, 23 I. & N. Dec. 694 (A.G. 2005). 
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Currently, women are required to fit their claims into one of the five 
recognized statutory grounds, typically doing so under (i) political 
opinion, and/or (ii) membership in a particular social group.79 The 
following sections discuss the means of molding a gender-based asylum 
claim to fit within one of these categories.80 Then, in Part III.B., 
foundational cases are surveyed to illustrate the difficulty of crafting 
gender-based claims to fall within the “political opinion” or “particular 
social group” categories.81 

i. Gender as a “Political Opinion” 

To be successful in an asylum claim based on political opinion, a 
woman must “(1) specify the political opinion on which [she] relies, (2) 
show that [she] holds that opinion, and (3) show that [she] would be 
persecuted or has a well-founded fear of persecution based on that 
opinion.”82 In evaluating gender-based political opinion claims, asylum 
officers must determine specifically whether a woman faces or fears 
persecution because of an “opinion regarding the treatment or status of 
women within her country, culture or social, religious or ethnic group.”83 
Although a broad range of “opinions” appear to be sufficiently “political,” 
in applying these standards, immigration adjudicators take a strict view on 
what constitutes a valid political opinion.84 

ii. Gender as a “Particular Social Group” 

In order to succeed in an asylum claim based on membership to a 
“particular social group,” the applicant must “(1) identify a group that 
constitutes a “particular social group”…. (2) establish that he or she is a 
member of that group, and (3) show that he or she would be persecuted or 
has a well-founded fear of persecution based on that membership.”85 In 
Matter of Acosta,86 the Board of Immigration Appeals interpreted a social 
group as a “shared characteristic” that is either “innate”, "such as sex, 

                                                
79 See generally, Dieng v. Holder, 698 F.3d 866 (6th Cir. 2012) 
80 See infra Part.III.A.i.–ii. 
81 See infra Part.III.B. 
82 Fatin, 12 F.3d 1233, 1239-40 (3rd Cir. 1993).  
83 See Kelly, Guidelines, supra note 60, at 817. 
84 See infra Part.III.B; see also, Fatin, 12 F.3d 1233 (finding that because the 

applicant did not refuse to wear the required headscarf, she was unable to validate a 
substantial enough “political opinion” to base her asylum claim on). 

85 Fatin, 12 F.3d at 1240. 
86 In Matter of Acosta, 19 I. & N. Dec. 211, 233 (BIA 1985). 
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color, or kinship ties,” or a “shared past experience” like “former military 
leadership”.87  

However, these larger innate categories do not satisfy the “particular 
social group” requirement alone.88 Other characteristics that limit the 
number of individuals within the group must be paired with these larger 
innate categories.89 Additionally, the specifics of the characteristics that 
meet the category of a social group must be assessed on a case-by-case 
basis.90 Due to the vague and intentionally open-ended definition given for 
what sorts of claims actually fall within the category of a “particular social 
group,” this definition gives little guidance to subsequent adjudicators.91 
As a result, women have little security in predicting whether their asylum 
claims will succeed.92 

B. Gender in Asylum Law – Specific Examples 

Even when a woman is able to mold her claim into either of the two 
aforementioned categories, she is not always guaranteed success.93 The 
differences in the success of cases resting on almost identical facts 
demonstrates the deficiencies of the present asylum system.94 Specifically, 
the discrepancies in the success rate of cases involving (i) Iranian women 
with Shari’a based gender persecution claims, and (ii) Female Genital 
Mutilation claims, further illustrate the internal inconsistencies in US 
asylum law. 

i.  Iranian Women with Shari’a Based Gender 
Persecution Claims 

The alternate outcomes reached by courts with respect to women 
fleeing repressive religious nations illustrates the lack of congruity 
between courts’ interpretations of what constitutes a well proven “political 
opinion” or membership to a “particular social group.”95 If GBP was a 

                                                
87 Id. 
88 Id.  
89 Id.  
90 Avery, supra note 77. 
91 Id.  
92 Safaie v. INS, 25 F.3d 636 (8th Cir. 1994) (narrowly overturning the lower court’s 

decision, illustrating the inconsistency in gender based asylum claims). Part III.B. 
illustrates the difficulty of molding gender specific claims into the particular social group 
ground. 

93 See supra Part.III.A. 
94 Dieng v. Holder, 698 F.3d 866 (6th Cir. 2012); contra In Re Kasinga, 21 I. & N. 

Dec. 357 (BIA 1996). 
95 UN Convention, supra note 41. The Convention was adopted by the United 
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sufficient basis for asylum claims, much of the unresolved confusion that 
exists with respect to gender-based asylum claims, both for asylum 
applicants and granting officers, would be resolved.96 

A study of asylum claims by three similarly situated Iranian women, 
all decided within three years of one another (1994–1996) by the INS, but 
denied relying on different doctrines, leads to the conclusion that the 
discrepancy in granting asylum claims to women amounts to a concern.97 
The cases of Safaie v. INS,98 Fatin v. INS,99 and Fisher v. INS,100 are all 
significant for they explain the legal hoops women must jump through to 
establish that the qualify for asylum within the existing framework.  

In Safaie, the applicant claimed that “Iranian women, by virtue of 
their innate characteristic (their sex) and the harsh restrictions placed upon 
them,” constitute a particular social group.101  The court deemed the 
category to be overbroad, “because no factfinder could reasonably 
conclude that all Iranian women had a well-founded fear of persecution 
based solely on their gender.”102 This was the court’s determination, 
despite recognizing the fact that the widespread detention of women was 
“an attribute of the Khomeini regime.”103 The court required Safaie to 
construct her group more narrowly, to which she proposed the group of:  
“Iranian women who advocate women’s rights or who oppose Iranian 
customs relating to dress and behavior.”  The court found this group might 
share sufficient immutable characteristics to constitute a particular social 
group.104 However, the court then held that because Safaie did not display 
“some missionary fever” in opposition to the customs and behavior 
requirements, she was not able to show that the was a member of the 
group, or that complying with the gender-discriminatory laws would be 
“so profoundly abhorrent that it could aptly be called persecution.”105  

                                                                                                                     
Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, 
held in Geneva from July 2 to July 25, 1951, and entered into force on April 22, 1954. 

96 See Marian Kennady, Gender-Related Persecution and the Adjudication of Asylum 
Claims: is a Sixth Category Needed?, 12 FLA. J. INT'L L. 317 (1998); see also Priscilla 
Warren, Women Are Human: Gender-Based Persecution Is a Human Rights Violation 
Against Women, 5 HASTINGS WOMEN'S L.J. 281, 290 (1994). 

97 Kennady, supra note 96.  
98 Safaie, 25 F.3d 636 (8th Cir. 1994) (overturned by statute on different grounds, 

related to the voluntary departure of the applicant from the receiving/granting nation).  
99 Fatin, 12 F.3d 1233. 
100 Fisher v. INS,79 F.3d 955 (9th Cir. 1996). 
101 Safaie, 25 F.3d at 640.  
102 Id. 
103 Id. at 639. 
104 Id. at 640. 
105 Id. 
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Even when women in an entire nation might face detention if they 
advocate for women’s rights and refuse to comport with the restrictive 
clothing and custom requirements of the regime, the court hesitates to 
deem this a sufficient ground for asylum, because the particular social 
group must be sufficiently narrow yet still result in the persecution.106  In 
so holding, the Safaie court emphasizes the necessity of a case-by-case 
adjudication.107  It also illustrated the paradoxically challenging task of an 
applicant to craft a sufficiently narrowly PSG yet still proving that she 
belongs to the group.108 

In Fisher, the court found that despite the applicant having already 
been subject to harsh interrogation and held in prison for several hours for 
violating the Shari’a headscarf requirement, she could not be granted 
asylum on account of her religious109 and political110 beliefs.111 The Fisher 
court explicitly stated that “because Fisher has demonstrated only 
persecution on account of her sex, not persecution on account of her 
religious or political beliefs, she has failed to carry her burden 
under Ghaly.”112 The court further noted that “Persecution on account of 
sex is not included as a category allowing relief under section 
101(a)(42)(A) of the Act.”113 Thus, the court recognizes that despite the 
fact that the applicant would have undoubtedly been successful under a 
positive gender-based asylum regime, her religious and political based 
claims were insufficient basis for asylum.114  

It has often been noted, in opposition to expanding asylum law to 
include gender-based claims, that the current grounds for asylum are 
sufficient to account for gender-based claims.115 The Fisher court’s 
rationale in dismissing Fisher’s claim rebuts this argument in its assertion 

                                                
106 Id. at 640. 
107 Id. 
108 Id. 
109 Fisher, 79 F.3d at 962 (describing her religious belief as a disapproval for the way 

the Iranian government practiced and enforced the Islamic religion, which she claimed 
was contrary to how she intended to practicing the religion).  

110 Id. at 960 (defining her political belief as the belief that women are entitled to 
freedom of political speech, particularly describing her anti-Khomeini regime political 
beliefs as evidence for this claim).  

111 Id.  
112 Id. at 963. 
113 Id. 
114 Fisher, 79 F.3d at 963. 
115 See Personal Responsibility and Work Opportunity Reconciliation Act of 1996, 

Pub. L. No. 104-193, 110 Stat. 2105; see also Welfare Reform-Treatment of Legal 
Immigrants-Congress Authorizes States to Deny Public Benefits to Noncitizens and 
Excludes Legal Immigrants from Federal Aid Programs.-Personal Responsibility and 
Work Opportunity Reconciliation Act of 1996, 110 HARV. L. REV. 1191, 1191–92 (1997). 
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that the sole reason Fisher’s claim was not granted was because GBP is 
not a recognized ground for asylum.116 In granting race and religious 
based claims but failing to recognize gender-based claims as a basis for 
asylum, the court effectively discriminates against gender despite 
conceding harmful effects of this discriminatory practice on women.117  

Finally, in Fatin v. INS, the court chronicles the acrobatics Iranian 
women, and women in general, must perform in order to succeed in 
gender-based asylum claims.118 This case illustrates the dilemma women 
face when crafting their asylum claims on the basis of 
“political opinion.”119   

In Fatin, the court considered two possible “political opinions” that 
the applicant could have alleged, yet found both to be insufficient to 
validate her asylum claim.120 First, the court determined that if Fatin 
broadly described her political opinion as “feminism,” she would meet the 
first and second criteria for a showing of political opinion, yet a claim 
under such a broad political opinion would fail on the third criterion.121 
The court found the political opinion lacking because it was impossible for 
Fatin to show that “Iranian feminists are generally subjected to treatment 
so harsh that it may accurately be described as ‘persecution.’”122 The court 
dismissed Fatin’s claim despite believing her statement that if she was 
deported back to Iran she would be “jailed or punished in public” by 
whipping or stoning because of her feminism.123  

The court then proposed a second political opinion Fatin could have 
alleged as her basis for asylum, yet also dismissed that opinion as 
insufficient to amount to a granting of asylum.124 The court suggested 
Fatin could plead a more narrow political opinion, specifically, “the 
opinion that Iran’s gender-specific laws and repressive social norms must 
be disobeyed on grounds of conscience.”125 However, here the court found 
that because of the narrowness of this political opinion, the applicant 
would not be able to establish element two—that she actually held that 
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opinion.126 This was the case even though Fatin swore that if she were to 
go back, she would “try personally to avoid [wearing the headscarf] as 
much as [she] could do.”127 This case establishes the drastic measures an 
asylum applicant is required to take to establish that she in fact possesses 
the political opinion alleged.128  As evinced by the Fatin court’s reasoning, 
a woman is faced with two options. 129 She may broadly characterize her 
political opinion and face the likely possibility that she will be unable to 
establish persecution as a result of this opinion.130 Conversely, she may 
narrowly define her political opinion, yet face the likely outcome that she 
will be unable to show that she has or will take sufficiently severe 
measures to establish that she meets this narrow definition.131 

ii. Female Genital Mutilation as a Basis for Asylum 

Female genital mutilation (hereinafter “FGM”) has been recognized 
by immigration courts as a cause of serious harm for women, particularly 
in countries like Ethiopia132 and Togo133 with high rates of the practice.134 
However, in countries like Senegal, despite a relatively high rate of 
women subject to FGM (twenty percent), courts have generally been 
hesitant to find a “well-established” fear of persecution due to the threat of 
FGM.135 To make matters worse for individuals seeking asylum to escape 
the practice of FGM in their home nations, the asylum applicant is 
generally an adult, and courts deem an adult female as less susceptible to 
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FGM than younger women, who are generally too young to seek asylum 
on their own.136  

As a result, the applicant generally seeks asylum due to a well-
founded fear that her daughters will be subjected to FGM if the family is 
required to return.137 Because the applicant is not the young daughter 
herself, but usually her mother or both parents, courts have generally 
raised prudential standing concerns when evaluating these claims.138 
Current asylum law requires the applicant herself to have a well-founded 
fear of persecution on account of the statutory ground (which tends to be 
“particular social group” in the case of FGM claims).139 As a result, the 
applicant typically struggles to show that a fear of her daughter being 
subjected to FGM upon returning to the home nation stems from the 
applicant’s membership to a particular social group.140 

Therefore, despite the fact that on its face, FGM “involves the 
infliction of grave harm constituting persecution on account of 
membership in a particular social group that can form the basis of a 
successful claim for asylum,” women continue to experience difficulties in 
asylum claims on the basis of a well-grounded fear of FGM.141 The 
primary obstacle in these claims is not establishing the statutory basis, but 
establishing a well-grounded fear of persecution “on account of” that 
basis.142 The following cases illustrate the complexities of establishing a 
well-grounded fear on account of a social group that practices FGM, and 
in establishing membership in that group.143  

In Dieng v. Holder,144 the court held that while membership to a 
social group practicing FGM can constitute a particular social group, the 
applicant in this case was unable to establish a well-founded fear of 
persecution on account of membership to this particular social group.145 In 
Dieng, the particular social group alleged was the “Fulani ethnic 
group.”146 Despite the fact that in Senegal (the applicant’s home nation), 
“approximately twenty percent of the female population” had undergone 
FGM, the applicant was deemed not to have a well-founded fear of FGM 
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because she was twenty-five-years-old, which the court deemed too old to 
likely be subjected to FGM.147 Additionally, even though the applicant’s 
sister died at the age of three from an infection caused by FGM, the court 
ruled that the applicant’s fears of persecution by FGM “were based on 
unsubstantiated conjecture and further ruled that they were not eligible 
for asylum on a derivative basis.”148  

In response to the court’s rejection of her claim based on her own fear 
of persecution, Dieng claimed that her family members in Senegal would 
subject her two young daughters to FGM if the court deported her family 
to Senegal.149 The court addressed each of her daughters separately and 
stated that because one was a United States citizen, this daughter could 
stay in this country on her own or with a distant relative, despite the fact 
that this daughter was only one-year-old at the time they filed suit.150 With 
respect to the second daughter, the court determined that because the 
family could locate to another area in Senegal with lower rates of FGM, 
the family’s fear of persecution based on the risk of FGM was not 
sufficiently “well-founded.”151  

In ruling that Dieng and her husband could not be granted asylum to 
protect their daughters from FGM, the court failed to protect women from 
real threats of FGM, merely because there were other (very attenuated and 
difficult) means of escaping the looming threat of FGM.152  

In the case of In re Kasinga,153 the court ruled contrarily to the Dieng 
court.154 In this case, the court granted the applicant’s asylum claim on the 
basis of a well-founded fear of persecution based on FGM.155 Several 
factors distinguish the two cases, yet ultimately these cases with relatively 
similar facts came out differently.156 First, the applicant in Kasinga was 
19-years-old, which the court accepted as a reasonable age to potentially 
be subjected to FGM (while the twenty-five-year-old woman in Dieng was 
found to be too old to be subjected to FGM).157 Assuming that this is a 
valid distinction, the courts also ruled differently due to the country of 
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origins of the applicant.158 While Kasinga was from Togo, a country 
where fifty percent of the women are subject to FGM, the rates of FGM in 
Dieng’s home nation, Senegal, were twenty percent.159  

Arguably these minor distinctions are what accounted for opposite 
verdicts in these very similar cases.160 However, because these distinctions 
are so minor, it is more likely that they reflect a larger pattern of 
inconsistency in granting women’s gender-based asylum claims, 
particularly with respect to FGM claims.161  

Currently, the convoluted understanding of the “particular social 
group” and “political opinion” definitions are stretched, warped, and 
ultimately misinterpreted by courts.  If instead, GBP was a stand-alone 
ground, asylum adjudicators would have the benefit of understanding what 
makes a gender-based asylum claim viable.162  

First, because the statutory ground would be GBP, Iranian women 
would be able to more easily establish that the persecution they face is on 
account of their gender, a fact undisputed by the Safaie and Fisher courts.  
Women would no longer face the Fatin problem of walking the fine line 
between an opinion that is too broad to quality or a narrowly defined 
opinion that makes it difficult to prove a sincere belief in.  Instead, as long 
as the woman is able to show that in her home nation she faces a well-
founded fear on account of her gender, she would qualify for asylum.  In 
turn, the difficulty asylum adjudicators face in attempting to see the often 
fine, almost non-existent distinctions between successful and unsuccessful 
cases would no longer appear in the GBP context.    

Second, because the statutory ground would be the GBP itself, the 
applicant (irrespective of whether she was applying on behalf of herself or 
of her daughter) would be able to show that she has a well-founded fear of 
harm on account of the GBP.163 In the context of FGM, an applicant 
applying for herself could establish a well-founded fear of harm (here, 
being mutilated) on account of GBP generally.164 Therefore, she would not 
have to face the difficulties (and inconsistencies) that arise from finding 
statistics from the country of origin and establishing that the country’s 
rates are sufficiently high to meet the standard of “well-founded.”165 In the 
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case of an applicant filing for asylum to protect her daughter from FGM, 
she would similarly be able to show that her fear for her daughter’s 
subjection to FGM is on account of the GBP that her daughter would face 
if the family were sent back to their home nation.166 

IV. EXPANDING INTERNATIONAL REFUGEE LAW TO INCLUDE 
GBP 

Because of the international and national failure to recognize gender as 
a sufficient basis for asylum, women are required to carefully craft their 
asylum claims so as to meet, but not disturb, current asylum law.167 
Among the many proposed solutions to this problem, the following two 
are preferred.168 

A. Gender as a Social Group 

The first proposal is to consider gender a recognized social group per 
se, thereby eliminating one step in the asylum process for a woman 
making a gender-based claim; yet she would still have to establish a well-
founded fear of persecution on account of this ground.169 This solution is 
less dismissive of existing case law, yet does not resolve the problem of 
uncertainty in the law.170  Under this theory, the gender of an individual 
would be understood as a particular social group, and in that way, once a 
woman is able to establish that she has a well-founded fear due to her 
membership in a particular social group, i.e., her membership in the 
“women” social group, she could then receive asylum.171  

However, this theory fails to account for the fact that United States 
courts have consistently required a social group to be exceedingly specific 
for it to meet the category of protected “particular social group.”172 In the 
case of Fatin v. INS173 for example, groups like “Iranian women,” or 
“Iranian women who hold feminist views,” or even a group as specific as 
“Iranian women who find the Iranian government's gender-specific laws 
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and repressive social norms objectionable or offensive” have all been 
found to be too broad.174  

Instead, an example of a “particular social group” that courts have 
found to be sufficiently specific is “Iranian women who find [the Iranian 
government’s] laws so abhorrent that they refuse to conform – even 
though . . . the routine penalty for noncompliance is 74 lashes, a year's 
imprisonment, and in many cases brutal rapes and death.”175 Clearly, the 
category “women” is far broader than what is deemed acceptable by courts 
as a sufficiently specific social group.176  

Additionally, even if gender were recognized as a “particular social 
group” per se, a woman seeking asylum under that theory would still have 
to establish a well-founded fear of persecution due to membership in that 
social group.177 The more specific the social group, the easier it is to show 
a well-founded fear of persecution due to the membership in that group.178 
Conversely, the broader the social group, the more difficult it is to show a 
well-founded fear due to membership in that group.179 Therefore, under 
current United States case law, even if “gender” were to be understood as 
a particular social group, establishing a well-founded fear due to a 
woman’s gender would be an arduous, and possibly impossible, task. 

B. Gender-based Persecution as a Distinct Ground for 
Asylum 

It has been proposed that instead of working within the five recognized 
statutory ground for asylum, a sixth category should be added to account 
for gender-based harms.180 The second theory accounts for the dilemma 
caused by the first theory.181 Succinctly: GBP should be a sufficient 
ground for asylum per se.182   

By allowing GBP to stand on its own as a valid ground for asylum, a 
woman faced with gender specific violence in her original country (e.g., 
female genital mutilation, oppressive religious laws that devalue a 
woman’s status, femicide, mass-rape) could apply for asylum under a GBP 
theory.183 The problem that arises from broadly defining a social group 
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and being unable to show a well-founded fear of persecution due to that 
broad group does not exist under this theory.184 With GBP as the 
recognized statutory ground, showing a well-founded fear of persecution 
is easy, in fact almost entirely accounted for after showing that the GBP 
exists.185 

 
C. Arguments Against Expanding Asylum Theory and 

Counterclaims 
 

The two most common arguments raised against including GBP as a 
ground for asylum are the “floodgates” and “slippery slope” arguments.186 
The floodgates argument, which essentially holds that if GBP were 
recognized as a sufficient basis for asylum, applicants would “flood” into 
the United States to seek protection (and, as is generally proposed by 
individuals raising this argument, these applicants would then take jobs 
and resources away from United States citizens).187   

The most simple and valid refutation to this claim is the example of 
Canada.188 Despite the fact that Canada included gender as a sufficient 
legal ground for asylum in March 1993, the nation has experienced only a 
nominal amount of applications, and even fewer acceptances.189 In the 
three years after adding its gender ground, Canada received a mere 1,134 
gender-based asylum claims and only recognized 624 of those claims.190  

Additionally, the ground proposed in this note is gender-based 
persecution as opposed to merely gender.191 Given that establishing GBP 
is necessarily more difficult than establishing “gender” claims for asylum 
in the United States will be restricted to a fewer number of women than 
those in Canada.192 Therefore, claiming that the “floodgates” would open 
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if the basis for asylum were expanded to include gender-based persecution 
is not a well-founded argument.193  

It has also been alleged that including GBP as a basis for asylum 
would lead to a “slippery-slope” of including many other grounds for 
asylum.194 This is not likely to happen for two reasons. First, gender is 
considered as a potential ground for asylum due to its breadth, which few 
other categories could reach.195 Because gender affects every human being 
(or about fifty percent of the population if speaking directly about 
women’s gender-based claims), it is unlikely that any issue will reach the 
level of relevance that gender has reached in asylum claims.196  

Second, because the applicant would still have to establish the other 
requirements for a successful asylum claim, particularly, a well-founded 
fear due to that ground, it is highly unlikely for courts to be able to grant 
asylum claims based on “frivolous” categories.197 The applicant still must 
be able to show that the ground on which she seeks asylum is in fact the 
cause of her well-founded fear.198 Therefore, neither of these counter 
arguments carries merit.199   
 

CONCLUSION 
 

Recent victories in gender-based asylum cases fall short of being 
substantial. In Matter of A-R-C-G- the Board of Immigration Appeals held 
“married women in Guatemala who are unable to leave their relationship” 
can constitute a valid particular social group (PSG).200 The court did not 
find that this class would receive asylum per se, nor did it find that this 
would be a valid PSG per se.201 Instead, this case was a “victory” only in 
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that it allowed for claims from this category of women to potentially be 
granted asylum.202   

To mend the discrepancy in granting gender-based asylum claims, a 
sixth category should be added to the current five recognized statutory 
grounds for asylum.203 The current problem with international and United 
States asylum law is evinced by the difficulties Iranian women face 
escaping sexually discriminatory laws in creating successful asylum 
claims, due primarily to the inherent paradox claims based on political 
opinion and social group pose.204 The inadequacy of the current asylum 
system is further illustrated by the lack of congruity in the adjudication of 
female genital mutilation claims with similarly situated applicants.205 To 
resolve these problems, GBP should be included in international and 
United States law as a sufficient ground for asylum.206 

                                                
202 Id. 
203 See Roberta O. Bresnick, Reproductive Ability as a Sixth Ground of Persecution 

Under the Domestic and International Definitions of Refugee, 21 SYRACUSE J. INT'L L. & 
COM. 121, 125 (1995); see also Kennady, supra note 96. 

204 See supra Part.III.A. 
205 See supra Part.III.B. 
206 See supra Part.IV. 





 
 

 

KENNEDY’S LAW: THE HIDDEN DOUBLE-HELIX 
APPROACH TO SEXUAL ORIENTATION 

Nicole Fries, JD* 

INTRODUCTION 
 

It is clear that the fundamental right to marry shall not be 
deprived to some individuals based solely on the person 
they choose to love. In time, Americans will look at the 
marriage of couples such as [the] plaintiffs, and refer to it 
simply as a marriage–not a same-sex marriage.  These 
couples, when gender and sexual orientation are taken 
away, are in all respects like the family down the street. 
The Constitution demands that we treat them as such.1 

 
The case of Obergefell v. Hodges that was decided by the Supreme 

Court in July 2015 is the most recent piece in the puzzle of sexual 
orientation discrimination cases.  Authored by Justice Kennedy, and 
written in a similar fashion to his previous opinions in this line of cases, 
including Lawrence v. Texas and United States v. Windsor, Obergefell’s 
impact has yet to be seen.  Obergefell’s most immediate effect was to 
legalize same-sex marriage across the country.  In this article, I predict 
that it will not have a great impact on civil rights litigation because it did 
little to clarify the level of scrutiny that courts should apply when 
reviewing the constitutionality of laws that treat people differently on the 
basis of sexual orientation.  Most specifically it solidified Kennedy’s law, 
a combination of due process and equal protection rhetoric that scholars 
currently refer to as the “double helix” of equal dignity.2 

While Kennedy’s rhetoric is lauded by some for truly establishing 
fundamental liberties in equality, this article aims to point out that in a 
practical way, the opinion has very little legal usefulness.  As the court 
that creates law and leads the way for the rest of our federal judiciary, the 
Court should provide lower courts with the tools to parse out these 
constitutional protections.  In Part I, this article provides an overview of 

                                                
* Nicole Fries, JD, Sandra Day O'Connor College of Law Class of 2016. Much 

appreciated edits and support from Professor Zachary Kramer and Kyle LaRose. 
1 Baskin v. Bogan, 766 F.3d 648, Entry Cross-Motion for Summary Judgment (7th 

Cir. 2014). 
2 Lawrence H. Tribe, Equal Dignity: Speaking its Name, 129 HARV. L. REV. F. 16 

(2015). 



112 LAW JOURNAL FOR SOCIAL JUSTICE [Vol. 6 

 

the development of both equal protection and substantive due process 
frameworks and distinguishes between these legal concepts.  Then in Part 
II, this article reviews the Court opinions Kennedy authored which created 
the present state of the law as it relates to sexual orientation.  Finally, this 
article argues that the line of sexual orientation cases that conflate due 
process and equal protection make it difficult for lower courts to 
consistently analyze these different types of cases because the Court has 
repeatedly passed up the opportunity to announce the appropriate level of 
scrutiny.  In addition, as new interpretations of sexual orientation come 
into courtrooms on discrimination-based claims, they cannot be afforded 
protections under the Equal Protection Clause.  Instead, the Court should 
acknowledge that this rhetoric has theoretically, but not nominally, raised 
the level of protection for sexual orientation and given lower courts the 
ability to use the equal protection classification framework as it was 
intended. 
 

I. CONSTITUTIONAL EQUAL PROTECTION AND SUBSTANTIVE 
DUE PROCESS 
 

During Franklin D. Roosevelt’s presidency the structure and function 
of the Federal government changed in many ways.  It also had a profound 
effect upon how the Court began to see its own structure and function.  
Beginning in 1938 the Court took its first steps toward modern equal 
protection jurisprudence in United States v. Carolene Products.  Carolene 
Products put an end to the practice of “stringently limiting the ability of 
states and Congress to enact progressive economic legislation.”3  At that 
time an equal protection framework was interpreted to only protect 
economic legislation; thereafter, such legislation was judged on a rational 
basis and placed the burden on the plaintiff to prove the law is 
impermissibly discriminatory in nature. 4  This deference was applied by 
the Court to other forms of government, believing that the judiciary “are 
ill-suited to play a vigorous oversight role and thus allow the coordinate 
branches of government wide latitude to determine the law.”5 

Most importantly, it was also in Carolene Products that the Court 
noted that in cases involving core rights and discrimination issues, the 
“ordinary political processes could not be trusted to reach constitutionally 
legitimate results.”6  The Court suggested the ordinary deference should 
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be reversed and the government should bear the burden to rebut the 
discriminatory presumption.7  Thus the jurisprudence of heightened 
review was created, as a policing mechanism for the political process and 
improperly discriminatory motivation.8   

In 1942, the Court heard Skinner v. Oklahoma, a case involving a law 
that allowed the sterilization of prisoners based on the level of “moral 
turpitude” of their crime.9  Justice Douglas delivered the opinion of the 
Court, in which he identified procreation as a “basic civil right of man” 
and strictly scrutinized the classification Oklahoma used, “lest . . . 
invidious discrimination are made against groups . . . .”10  In addition 
Justice Stone said that legislation aimed at “discrete and insular 
minorities,” which lacked the normal protections of the political process, 
would be one exception to the presumption of constitutionality, justifying 
a heightened standard of judicial review.11 This phrasing became more 
popular in use following the opinion, and ultimately spawned the two-tier 
test used today when a court invokes the Equal Protection Clause.  
However, if procreation is a fundamental right, then strict scrutiny should 
apply under substantive due process principles.  Yet, the Court goes on to 
talk about equal protection, a precursor to Justice Kennedy’s conflation of 
these principles today. 

A. Equal Protection Framework 

The two-tier inquiry applies to all levels of scrutiny: (1) determine the 
reason for the discrimination (that is, the government interest being 
advanced); (2) determine whether the law is sufficiently related or tailored 
to achieving that interest.  For rational basis review, a strong government 
interest is not required, nor does the law need to be narrowly tailored.  For 
strict scrutiny, a more compelling government interest is required and the 
law must be closely tailored to meeting the goals of that interest.   

In the first element of the equal protection framework the court 
determines if the government entity has compelling objectives or ends.12  
The government’s reasons for enacting the law must have societal 
importance in order to justify “impinging upon someone’s core 
constitutional rights.”13  If the reasons are determined to be compelling, 
then the second tier requires that the law must be narrowly tailored to the 
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government’s reasons.  This requires that the law does not implicate any 
more or less rights than is necessary to further the purpose of the law.14  
This is also known as the “least restrictive alternative” requirement, and 
the court may determine there is pretext or animus in the reasons provided 
by the government if a much greater number of individuals or their rights 
are implicated by a law than is necessary for their stated purpose.15  As 
Justice Marshall wrote in his dissent in City of Cleburne, “[h]eightened 
scrutiny does not allow courts to second-guess reasoned legislative or 
professional judgments tailored to the unique needs of a group . . . but it 
does seek to assure that the hostility or thoughtlessness with which there is 
reason to be concerned has not carried the day.”16 

To merit the presumption of impermissible legislation when directed 
at a specific class, at least three requirements must be met, with courts 
sometimes separating them differently or adding additional factors: (1) 
there is a recognized history of discrimination; (2) the class is politically 
powerless; and (3) the class is immutable and discrete.  The political 
powerlessness and immutability of a group are relevant because they 
“point to a social or cultural isolation that gives the majority little reason 
to respect or be concerned with that group’s interests and needs.”17  
Classifications are discussed further in Section III.  Thus, the majority of 
government action, if it only merits a rational basis level of review, will 
not be struck down.  However, there are certain specific cases where the 
Court has found the government action cannot even survive the baseline 
requirements of rational basis review. 

 
i. City of Cleburne v. Cleburne Living Center 

 
Some classes that have a similar history of discrimination have not 

been held to be a class deserving of strict scrutiny review.  In City of 
Cleburne v. Cleburne Living Center, the mentally handicapped did not 
meet the requirements of a suspect classification.  The Court identified 
that the mentally handicapped have real and evident differences from the 
population as a whole.18  The Court noted that the mentally handicapped 
have a “reduced ability to cope with and function in the everyday 
world.”19  However, the Court found the class was not immutable.20  
                                                

14 Id. 
15 Id. at 801. 
16 City of Cleburne, 473 U.S. at 472 (Marshall, J. dissent). 
17 City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 472, n.24 (1985) 

(Marshall, J. dissent). 
18 City of Cleburne, 473 U.S. at 442. 
19 Id. 
20 Id. 
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Although the Court did not provide a full definition of an “immutable” or 
“discrete” class, they opined that the mentally handicapped “range[d] from 
those whose disability is not immediately evident to those who must be 
constantly cared for.”21  Since there was no suspect classification, the 
Court applied a rational basis standard of review.  Legislation that “singled 
out the [mentally handicapped] for special treatment reflects the real and 
undeniable differences,” between this class and the rest of the public 
meant the city had a rational reason for making the distinction.22 

The Court ultimately held the zoning ordinance requiring a special 
use permit for a group home for the mentally handicapped was invalid.23  
The Court based its decision on the lack of a rational reason in the record 
for the city to require this special use permit.24  However, previous rational 
basis cases had not only been upheld on weaker reasons than those 
provided in the record, but they also stated that the rational reason best 
suited to uphold the law does not need to be included in the record before 
the court.25  Considering the Court previously stated that a government 
could have a legitimate interest in treating the mentally handicapped 
differently, it is unusual that it could not find one of those moments  of 
differential treatment to uphold the zoning ordinance.26   

This is one of the early Supreme Court cases where a fairly obvious 
case of animus caused the Court to rule against the government, although 
they chose to avoid the political question of deciding whether a class 
should receive anything above strict scrutiny.  Justice Marshall’s dissent 
clearly speaks to the majority and warns that the rational basis applied by 
the Court appears much more like heightened scrutiny than any other 
rational basis case.27  In his concurrence, Justice Stevens warned;  

“I am inclined to believe that what has become known as the [tiered] 
analysis of equal protection claims does not describe a completely logical 
method of deciding cases, but rather is a method the Court has employed 
to explain decisions that actually apply a single standard in a reasonably 
consistent fashion.”28 

Stevens pointed out that results vary in “quasi-suspect” class cases, 
not only because they fluctuate between strict or rational applications, but 
because “the characteristics of these groups are sometimes relevant and 

                                                
21 Id. 
22 City of Cleburne, 473 U.S. at 444. 
23 Id. at 447-48. 
24 Id. at 448. 
25 Loving, 388 U.S. 1. 
26 City of Cleburne, 473 U.S. at 442. 
27 Id. at 458. 
28 Id. at 452. 
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sometimes irrelevant to a valid public purpose, or  . . . to the purpose that 
the challenged laws purportedly intended to serve.”29 

The Court also discussed how, if another “large and amorphous class” 
like the mentally handicapped were to gain quasi-suspect review, the 
Constitutional precedent would all but disappear.  The Court opined that it 
would be difficult for it to draw a line between one class and another if 
both were politically disadvantaged and pointed out what class could not 
“claim some degree of prejudice from at least part of the public at large.”30  
Therefore, the Court found that the mentally handicapped received rational 
basis review, however it said this standard “afford[ed] government the 
latitude necessary both to pursue policies designed to assist,” or to “freely 
and efficiently engage in activities that burden  . . . [in] an incidental 
manner.”31  Ultimately, Cleburne left the determination of suspect classes 
in equal protection jurisdiction in thoroughly murky waters. 

 
ii. United States v. Virginia 

 
In 1996, the Court was faced with another intermediate scrutiny case, 

one that was decided in a very different manner.  Under government 
action that classifies based on gender, the burden lies with the government 
to “demonstrate an exceedingly persuasive justification for that action.”32  
In United States v. Virginia, Virginia Military Academy (VMI) 
discriminated against women in its complete bar of admission of female 
students and had previously been rebuked by the Court.33  To comply, 
VMI created a school that was specifically for women, and found 
themselves in front of the Court for discriminating against women in 
admission to VMI’s traditional program.34  The Court explained that 
although VMI stated the two separate programs were equally and ideally 
suited for each gender, this was flawed.35  VMI claimed the “exclusion of 
women [was] not only substantially related, [but] essential to that 
objective.”36 VMI stated that their perceived goal was to provide quality 
education to men; the Court said this was incorrect and that VMI’s 
historically-stated goal was to “produce citizen-soldiers.”37  The Court 
held that not only were women now equal to men in “citizens of American 
                                                

29 Id. at 453-54. 
30 City of Cleburne, 473 U.S. at 445. 
31 Id. at 446. 
32 United States v. Virginia, 518 U.S. 515, 531 (1996) (internal quotations omitted). 
33 See generally id. 
34 Id. 
35 Id. at 545. 
36 Virginia, 518 U.S. at 545.  
37 Id.  
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democracy,” but they had “individual merit,” and VMI’s goal could only 
be further advanced by admitting qualified female candidates.38 

The Court’s reasoning for placing gender under intermediate scrutiny 
included; (1) “our Nation has had a long and unfortunate history of sex 
discrimination,”39 and (2) it wasn’t until 1920 that women gained the right 
to vote, and for decades following, government “could withhold from 
women opportunities accorded men so long as any basis in reason could 
be conceived for the discrimination.”40  The Court did not address whether 
gender is an immutable and discrete class; since it recognized gender as 
such in an earlier case, the Court deemed it unnecessary to address.41   

The Court clarified that in a heightened scrutiny review, “the burden 
of justification is demanding and it rests entirely on the State.”42  In 
addition, the justification must be genuine and in gender situations, “must 
not rely on overbroad generalizations about the different talents, 
capacities, or preferences of males and females.”43  But unlike other 
heightened scrutiny cases, the Court found that inherent differences 
between men and women are enduring, and are an acceptable basis for 
legislation.44 

 
iii. The First Protected Class: Loving v. Virginia 

 
The Court has said many times, in many ways, that the Constitution 

“neither knows nor tolerates classes among citizens.”45  However, the 
process in which the Court finds those discriminatory laws, determines 
they are impermissible, and strikes them down is far more complicated.  
The general rule of rational basis review under the Equal Protection 
Clause is that “legislation is presumed to be valid and will be sustained if 
the classification drawn by the statute is rationally related to a legitimate 
state interest.”46  However, when a law classified by “race, alienage, or 
national origin . . . . [t]hese factors are so seldom relevant to the 
achievement of any legitimate state interest [they] are deemed to reflect 
prejudice and antipathy . . . .”47  In situations such as this, a court must 

                                                
38 Id. at 545-46. 
39 Id. at 531 (quoting Frontiero v. Richardson, 411 U.S. 677 (1973)). 
40 Id. (internal quotations omitted). 
41 Mississippi University for Women v. Hogan, 458 U.S. 718 (1982). 
42 Virginia, 518 U.S. at 533. 
43 Id. 
44 Id. 
45 Romer v. Evans, 517 U.S. 620, 623 (1996) (quoting Plessy v. Ferguson, 163 U.S. 

537 (1896)). 
46 City of Cleburne, 473 U.S. at 440. 
47 Id. 
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step in because these infringements are “unlikely to be soon rectified by 
legislative means . . . .”48  These laws are subject to the two-tier strict 
scrutiny review, and “will be sustained only if they are suitably tailored to 
serve a compelling state interest.”49   

These levels of scrutiny are delineated by the levels of deference 
given to the governments that created these laws. It is important to give 
deference to the government in many equal protection cases because it 
respects the legislative process as more representative of the “people’s 
will,” than an often appointed judiciary.  However, when the inequality in 
political power between a classification and the majority is so great, the 
court is required to step in to protect interests that won’t be protected by 
antipathy or animus in the legislative process. 

In Loving v. Virginia, the case that created the closest to a black letter 
law that exists in equal protection jurisprudence, the Court said that a ban 
on interracial marriage was an impermissible use of classification on the 
basis of race, and the state law was overturned. The Court invalidated the 
prohibition using both a due process and equal protection review 
framework, declared the unequal treatment of interracial couples was 
unconstitutional, and stated that “restricting the right to marry solely 
because of racial classifications violates the central meaning of the Equal 
Protection Clause.”50  The Court has also noted that, “new insights and 
societal understandings can reveal unjustified inequality within our most 
fundamental institutions that once passed unnoticed and unchallenged.”51  
This “double helix” of the combined power of the due process and equal 
protection clauses to find a law unconstitutional has been revived by 
Justice Kennedy and is discussed further in Section C. 

Justice O’Connor has suggested that remedying past discrimination is 
the “only government objective that was compelling enough to satisfy 
strict scrutiny in the context of race discrimination.”52  Supreme Court 
decisions in this area of equal protection have limited what kinds of 
reasons can be found to be compelling reasons and have created the 
framework.  Those decisions “left open an avenue for lower courts” to 
find and uphold affirmative action plans.53  However, that exception has 
not been carved out in other equal protection cases. 

 

                                                
48 Id. 
49 Id. 
50 Loving v. Virginia, 388 U.S. 1, 12 (1967). 
51 Obergefell v. Hodges, 135 S. Ct. 2584, 2603 (2015). 
52 Winkler, supra note 3 at 835. 
53 Id. at 837. 
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iv. Strict in Theory, Fatal in Fact 
 
During the 1980’s a legal theory began to form that held that the two-

tier equal protection framework is “strict in theory and fatal in fact.”54  
This premise was understood to mean that a rationale level of scrutiny was 
an impossible barrier for plaintiffs to overcome.  Due to the high level of 
deference given to the government under a rational basis review, where 
any rational basis would be upheld, there was virtually no possibility that a 
plaintiff could prevail.  However, many scholars, including Professor 
Adam Winkler, have disputed this fact, arguing that there are many other 
factors that impact the likelihood of success under the three possible levels 
of review for equal protection claims.55 

In Lawrence v. Texas, Justice O’Connor stated that the “fundamental 
purpose of strict scrutiny is to take relevant differences into account.”56  
Specifically, the Court takes the level of the government entity being 
challenged into account.  Constitutional scholar Mark Rosen has argued 
that “constitutional principles [should be tailored] to apply differently to 
different levels of government.”57  Rosen argues that different levels of 
government are “sufficiently dissimilar that a particular limitation as 
applied to one may have very different repercussions when applied to 
another.”58   

This tailoring is seen most generally when strict scrutiny is applied to 
federal laws and intermediate or rational basis scrutiny is applied to state 
laws, however the reasons courts use any one of these levels of scrutiny is 
not always clear.  Following the hierarchy from federal to state to local, 
the lower in jurisdiction a government act stems from the less likely a law 
is going to overcome judicial rational basis review.59  As an exception, 
when the judiciary is the institution behind a law, such as a court order or 
consent decree, the law is the most likely, of any kind of law, to be 
upheld.60 

B. Substantial Due Process 

The Due Process Clause prohibits governments from infringing on the 
exercise of individuals’ fundamental rights of “life, liberty, and property,” 

                                                
54 Winkler, supra note 3 at 794. 
55 Id. 
56 Id. at 795. 
57 Id. at 821. 
58 Winkler, supra note 3 at 821. 
59 Id. at 830. 
60 Id. 
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without due process of law.61  These rights as recognized explicitly in the 
Constitution and subsequent legislation, and under Kennedy’s expansive 
view of the Court’s role, are implicit and it is the responsibility of the 
Court to defend individuals from any entity encroaching on these rights.  
Due process review requires two intertwined tests.  First, the court must 
ask what right the parties are asking to protect.  Second, the court must 
determine what type or level of right this is, because only fundamental 
rights are entitled to strict scrutiny.  Within that determination is the 
second test; (1) the right must be carefully delineated by the court; (2) the 
right must be rooted in the traditions and history of the United States; and 
(3) the right must be implicit to the concept of ordered liberty.62 If the 
right does not meet the second test, then it is not a fundamental right and 
only receives rational basis review, and the deference that entails.   

However, fundamental rights in their entirety have already been 
determined by the Court.  Although not all rights are enumerated, it is 
almost impossible for a court to “discover” a new fundamental right, not 
previously acknowledged.  Therefore, a party’s best strategy is to ground 
the right within an already acknowledged fundamental right.  As this 
article articulates, some of Kennedy’s opinions have been grounded within 
the right to privacy.  However, both the LGBTQ movement and 
Kennedy’s Obergefell opinion ultimately sought different fundamental 
rights, “intimacy” or “love”, to tie to.63  Thus, identification of a new 
fundamental right is a poor place to launch a campaign for a new body of 
law, or approach to previously existing constitutional rights. 

C. The Invisible Difference and Why It Matters 

The two bodies of law that have grown out of seeds in the 
Constitution serve entirely different purposes when protecting citizens of 
the U.S.  Both are meant to protect citizens from impermissible or 
overreaching government actions; and thus indirect government actions 
can trigger a claim under the 5th and 14th Amendments.  Both have been 
historically upheld by the Court to protect individuals and minority groups 
against the mindset of the majority.  Both protect on the basis of “closely 
held” characteristics that include: race, criminal status, gender, and 
parenting. 

The way claims under each of these frameworks were argued 
previously were very different.  The Due Process Clause was argued to 
protect intrinsic rights the people held, which only under great 

                                                
61 U.S. CONST. amend. V. 
62 Washington v. Glucksberg, 521 U.S. 702 (1997). 
63 See Obergefell, 135 S. Ct. 2584. 
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justification, could the government wrest from their control, such as 
invading the privacy of the home.  The Equal Protection Clause is always 
initially examined under the premise of permissible government action, 
which, only when it impermissibly discriminates against a specific class, 
will it be questioned and limited.  In result, cases tried under these two 
bodies of law often look similar; if government action is impermissible 
under either standard, the action is enjoined or deemed invalid.  However, 
when a “new” fundamental right is being delineated by the Court or a new 
level of scrutiny is adopted, the rule or test must be clear to allow for 
future, finer articulations and distinctions. 
 

II. KENNEDY’S TREATMENT OF SEXUAL ORIENTATION 
DISCRIMINATION  

 
Following the Warren Court, which created the theories and 

framework of modern equal protection jurisprudence, the more reserved 
and conservative Burger Court promised to rein in this newly expanded 
area of law.  Justices Rehnquist, Powell, Blackmun, and Chief Justice 
Burger ushered in a period with “interventionist equal protection review,” 
a review that did not invoke the two-tier equal protection framework put in 
place by the Warren Court.64  Many scholars have argued a softening of 
traditional tiers has continued.  Cases that invoke a conflation of rational 
basis and heightened scrutiny have come to be termed “rational basis with 
bite” because the Court will use rational basis language, but undertakes a 
genuine scrutiny of the government’s purpose.65  Proof of this style of 
strict scrutiny review can be found in a study of Supreme Court rational 
basis decisions between 1973 and 1996, which found that 10% of the time, 
the government interest was not found as a compelling interest.66 

Another unique factor running through these cases is that every 
majority opinion was authored by Justice Kennedy.  Justice Kennedy, the 
famed swing vote in the makeup of the current Court, writes his opinions 
as the most senior justice in the majority, one possible reason he has 
consistently authored these controversial opinions.  However, it can also 
be argued that the more liberal justices have sometimes won Kennedy 
over in these contentious decisions allowing him to author an opinion in 
exchange for the coveted role of being the decisive vote. Regardless, 
Kennedy’s unique jurisprudence and voice carry through all of these 
majority opinions, creating a unique body of law, as well as stand-alone 
opinions full of beautiful legal prose.   
                                                

64 Winkler, supra note 3 at 806. 
65 Id. at 809. 
66 Id. at 809, n.97. 
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Due to Kennedy’s authorship of the cases discussed below, the Court 
has come to increasingly rely on the due process review framework in 
sexual orientation cases.  However, many lawyers, including one of the 
justices previously on the Court, see this as an avoidance tactic because 
the phrasing of the fundamental right in any specific Court case can create 
widely varied results.67  Instead, the Court, always in opinions authored by 
Kennedy and differently in each of the landmark cases for sexual 
orientation rights, has “bootstrapped” sexual orientation to a recognized 
fundamental right, such as intimate association, spousal rights, and 
marriage.68 

 
A. Romer v. Evans 

 
In 1996, during the same term as United States v. Virginia, a 

referendum precluding all legislation protecting individuals on the basis of 
their sexual orientation was overturned by the Court.69  The referendum 
was a response by the voters of Colorado to a local municipal law passed 
prohibiting discrimination on the basis of many traits, including sexual 
orientation.70 The state – on behalf of Colorado voters – argued that these 
preclusions only removed special rights conferred based on sexual 
orientation, which had been given through the initial local legislation.71 

The Court found that the referendum was discriminatory because it 
“impose[d] a special disability upon those persons alone.”72  Specifically, 
that homosexuals would not be afforded the same protections that all 
others were entitled to.  This is because the referendum went further than 
to just reverse the anti-discrimination statute, by also mandating that 
homosexuals could not be protected by any legislative, executive, or 
judicial action.73 

Most importantly this case never mentioned either test contained in 
the equal protection review framework in any detail.  After acknowledging 
the general premise of the Fourteenth Amendment, the Court proceeded to 

                                                
67 See Obergefell, 135 S. Ct. 2584 (Scalia, J. dissent) (stating that sexual orientation 

alone is not a historically recognized fundamental right); and see Lawrence, 539 U.S. 558 
(stating that homosexual sodomy is not a fundamental right and Bowers v. Hardwick held 
there was no right to sodomy). 

68 See Lawrence, 539 U.S. 558; United States v. Windsor, 133 S. Ct. 2675 (2013); 
Obergefell, 135 S. Ct. 2584. 

69 Romer, 517 U.S. at 624-25. 
70 Id. 
71 See id. at 631. 
72 Id. 
73 See generally Romer, 517 U.S. 620. 
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reference rational basis review.74  However, its traditional approach to 
equal protection ends there, and the Court held the referendum invalid 
under what appeared to be rational basis review.75  In his dissent, Justice 
Scalia held the majority responsible for their divergence from the known 
equal protection framework and began the conversation that continued in 
each of the following dissents; one that argues against homosexuals being 
subject to strict scrutiny because the Court pays lip service to rational 
basis, but actually applies something stronger.76  Under examination, this 
is the only true equal protection opinion that Kennedy has written. 

 
B. Lawrence v. Texas 

 
The Lawrence v. Texas majority opinion, decided in 2003, is the first 

one authored by Kennedy in the unique framework he continued to use in 
sexual orientation rights decisions up to 2015 in the most recent case, 
Obergefell v. Hodges.  In an opinion overruling Bowers v. Hardwick, the 
Court held criminal sodomy statutes directed toward homosexuals were 
invalid under the Due Process Clause.77  Yet in Lawrence, the majority 
also goes as far as saying that Bowers misguided opinion, and the 
legislation in Romer, failed even under a rational basis review because it 
“furthers no legitimate state interest which can justify its intrusion into the 
personal and private life of the individual.”78 

Although the majority opinion is grounded in the Due Process Clause 
and not the Equal Protection Clause, Kennedy made a point of addressing 
the factors relevant to a determination of a protected classification.79  
Under the first factor, Kennedy addressed the history of discrimination 
against homosexuals, specifically homosexual conduct.80  Regarding the 
second factor, the number of states that had previously or still had criminal 
sodomy statutes in operation made it clear how politically powerless the 
group was.81  Kennedy also pointed to cases in Europe to show that U.S. 
case law did not keep up with the moral and ethical positions of European 
nations. This also supported the argument that homosexuals are less 

                                                
74 Id. at 631 (“If a law neither burdens a fundamental right nor targets a suspect class, 

we will uphold the legislative classification so long as it bears a rational relation to some 
legitimate end.”). 

75 See id. 
76 Id. at 641. 
77 See Lawrence, 539 U.S. 558. 
78 Id. at 526. 
79 Id. at 567. 
80 Id. at 567-72. 
81 See Lawrence, 539 U.S. at 572. 
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powerful politically in the United States, compared to in Europe.82  The 
third element of a protected class determination, whether the class is 
discrete and immutable, was not referenced in the majority opinion.  
However, building on the Court’s language in Romer, it can be understood 
that it determined homosexuals were a discrete and immutable class that 
the statute was directed against.83 

Finally, Justice Scalia, in a prescient moment, found that the 
reasoning in Lawrence, “leaves on pretty shaky grounds state laws 
limiting marriage to opposite-sex couples.”84  He pointed to Justice 
O’Connor’s contention that “preserving the traditional institution of 
marriage” is a legitimate government interest, but found that just as 
traditional sexual norms have been deemed an irrational basis of 
legislation by the Court in this case, the line that would prevent the same 
thing from occurring in marriage laws could easily be blurred.85 

The due process elements of Lawrence change the rhetoric of the case 
from recognizing the rights of a newly acknowledged class, to 
acknowledging these rights as those held by all citizens; “[f]reedom 
extends beyond spatial bounds.  Liberty presumes an autonomy of self that 
includes freedom of thought, belief, expression, and certain intimate 
conduct.”86  In earlier cases, including Griswold v. Connecticut and Roe v. 
Wade, the Court held that privacy interests could be tied to the right to 
liberty under the Due Process Clause.87  In Eisenstadt v. Baird, where the 
Court held that contraception must be made available to both married and 
single individuals, the Court went so far to say, “if the right of privacy 
means anything, it is the right of the individual, married or single, to be 
free from unwarranted governmental intrusion into matters so 
fundamentally affecting a person as the decision whether to bear or beget a 
child.”88   

When examining criminal sodomy laws in Lawrence, the Court 
acknowledged that although a law may “purport to do no more” than 
prohibit a particular sexual act, for example, it may have “more far-
reaching consequences, touching upon the most private human conduct, 
[and] sexual behavior . . . .”89  The criminal sodomy statutes sought to 
control a personal relationship, and regardless of the sexual orientation 
                                                

82 Id. at 573. 
83 See Romer, 517 U.S. 620; and see Lawrence, 539 U.S. 558. 
84 Id. at 601 (Scalia, J. dissent). 
85 See Lawrence, 539 U.S. at 602-605 (Scalia, J. dissent). 
86 Id. at 562. 
87 Id. at 565. 
88 Id. (quoting Eisenstadt v. Baird, 405 U.S. 438 (1972)) (internal emphasis 

removed). 
89 Lawrence, 539 U.S. at 567.  
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attributed to that relationship, the Court said that was an impermissible 
encroachment on the “liberty of persons to choose . . . .”90  Relying on the 
previously decided privacy cases, the Court couched its opinion in terms 
of the liberty to choose what kind, and with whom, and individual would 
have sexual relations.   

Further, the Ninth Circuit in Witt v. Department of the Air Force, 
determined that Lawrence applied a heightened level of scrutiny under the 
Due Process Clause, rather than a rational basis analysis.91  Witt held that 
three factors pointed to a higher level of review; first, that Lawrence did 
not consider possible post-hoc rationalizations for the law, which is 
required under rational basis review.92  In addition, Lawrence found that 
there was no legitimate state interest to “justify the harm that the Texas 
law inflicted,” a standard traditionally associated with heightened 
scrutiny.93  Finally, the Ninth Circuit pointed to the cases Lawrence relied 
upon, all of which applied heightened scrutiny review.94  Under these 
three factors, the Ninth Circuit concluded that Lawrence actually applied 
heightened scrutiny review to the substantive due process right implicated 
in Lawrence. 

However, Justice Scalia’s dissent’s main frustration was a shortcut the 
majority took with the due process review framework.  “Nowhere does the 
Court’s opinion declare that homosexual sodomy is a fundamental right 
under the Due Process Clause, nor does it subject the Texas law to the 
standard of review that would be appropriate (strict scrutiny) if 
homosexual sodomy were a fundamental right.”95  Scalia argued that the 
majority directly contradicts stare decisis by overruling Bowers without 
following the correct presentation of rationale.96  Under Washington v. 
Glucksberg, the dissent argued, only fundamental rights which are deeply 
rooted in U.S. history and tradition qualify for anything other than rational 
basis scrutiny under the doctrine of substantive due process.97  When 
applied to the facts at hand in both Lawrence, and the later cases of 
Windsor and Obergefell, the “deeply rooted belief” factor cannot be an 
appropriate bar to a finding of a protected class because homosexuality 
had not been publicly accepted until recently in U.S. history, and recent 
events show it is still the subject of hatred and violence.98   
                                                

90 Id. 
91 SmithKline Beecham Corp. v. Abbott Labs., 740 F.3d 471, 480 (9th Cir. 2014). 
92 Id.; see Lawrence, 539 U.S. 558. 
93 SmithKline, 740 F.3d at 480. 
94 Id. 
95 Lawrence, 539 U.S. at 586 (internal quotations omitted) (emphasis omitted). 
96 Id. at 587. 
97 Id. at 588 (quoting Glucksberg, 521 U.S. 702) (internal citations omitted). 
98 Lisette Alvarez and Richard Perez-Pena, Orlando Gunman Attacks Gay Nightclub, 
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C. United States v. Windsor 

 
The issue in Windsor was critical in setting the stage for the majority 

opinion in Obergefell.  Justice Kennedy authored the majority opinion and 
again emphasized the dignity that comes from equality.99  Although 
precedent limited the Court to rational basis review under the Equal 
Protection Clause, the majority opinion analyzes under some unspecified 
higher level of scrutiny. 

Windsor was a challenge to the federal Defense of Marriage Act 
(DOMA) which applied the definition of marriage as between a man and a 
women to a wide variety of federal laws.100 “This lowest level of review 
does not look to the actual purposes of the law.  Instead, it considers 
whether there is some conceivable rational purpose that Congress could 
have had in mind when it enacted the law.”101  However, the Court did not 
consider hypothetical reasons for DOMA’s enactment, and instead looked 
behind any justifications to the “avowed purpose” of Congress102, “to 
impose a disadvantage, a separate status, and so a stigma upon all who 
enter into same-sex marriages . . . .103  Some courts have interpreted this 
part of Windsor to require them to examine Congress’s actual purpose, not 
hypothetical ones, an approach that is “antithetical to the [previous] 
concept of rational basis review.”104 

In addition, Windsor required Congress to “justify disparate treatment 
of the group.”105  “Windsor’s concern with DOMA’s message follows our 
constitutional tradition in forbidding state action from denoting the 
inferiority of a class of people.”106  The Court identified DOMA’s 
principle effect as making a subset of state-sanctioned marriages unequal 
to all others.107  “This places same-sex couples in an unstable position of 
being in a second-tier marriage.  The differentiation demeans the couple, 
whose moral and sexual choices the Constitution protects.”108  The 
balancing the Supreme Court did in Windsor, the Ninth Circuit found, 
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between the government’s interest and harm to homosexuals, is not the 
balancing of a rational basis review.109  As their final factor, the Ninth 
Circuit found it relevant to note the Supreme Court’s reliance on cases that 
apply some heightened form of rational basis review in Windsor.110  
Because of these three factors, the Ninth Circuit concluded that Windsor at 
least requires “something more than traditional rational basis review.”111 

Regardless of the implications resulting from Windsor, Chief Justice 
Roberts’s dissenting opinion lays out the issues with extrapolating on this 
unclear legal framework;  

[I]f this is meant to be an equal-protection opinion, it is 
a confusing one.  The opinion does not resolve and indeed 
does not even mention what had been the central question 
in this litigation: whether, under the Equal Protection 
Clause, laws restricting marriage to a man and a woman are 
reviewed for more than mere rationality.112 

Roberts’s opinion, as well as each of the other dissents, took issue 
with the majority’s conflating of traditional precedent regarding both the 
Equal Protection Clause and the Due Process clause.113 

The majority opinion in Windsor is one of the more convoluted 
Justice Kennedy has created in this area, because of his due process 
review framework.  Since this is the first case that interacts with the 
petitioners’ claim of right to marriage for same-sex couples, a thorough 
due process framework should have been created and laid out in the 
opinion.  Kennedy reached many of the necessary points but never 
referred to this fundamental rights framework.   

The analysis under the due process clause began with the historical 
support for same-sex marriage, being extended first by the states.114  
Because the history the majority articulates in their opinion discussed 
DOMA as an intervention into the states’ traditional regulation of 
marriage in order to overrule it, Kennedy reframed the third requirement  
to determine a fundamental right as, “in order to assess the validity of that 
intervention it is necessary to discuss the extent of the state power and 
authority over marriage as a matter of history and tradition.”115  Under that 
prong of analysis, that the law is against historical precepts and ordered 
liberty, Kennedy framed the intervention of DOMA as, “reject[ing] the 
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long-established precept that the incidents, benefits, and obligations of 
marriage are uniform for all married couples within each State . . . .”116 

Kennedy articulated the first factor of the test for a fundamental right, 
and explained the full injury of DOMA and how it implicated the Due 
Process Clause.117  The majority opinion ultimately reached the last 
element of the fundamental rights test again, explained as the already 
cognized impacts DOMA has on same-sex couples.118  “DOMA’s 
principal effect is to identify a subset of state-sanctioned marriages and 
make them unequal.”119  This statement makes the majority opinion 
appear to decide based upon equal protection, only under closer analysis 
does the “double helix” of Kennedy’s unique jurisprudence make it clear 
that the equal protection clause is not applied correctly. 

 
D. Obergefell v. Hodges 

 
In his most recent case handed down by the Court impacting this body 

of law, Justice Kennedy again authored the majority opinion.120  In 
addition, of the four majority opinions Kennedy has written in the line of 
sexual orientation cases, Obergefell is the one where due process and 
equal protection frameworks are most intertwined and confused. 

The Court began its equal protection analysis by stating there is no 
difference “between same- and opposite-sex couples” with respect to their 
embodiment of the institution of marriage.121  In addition the Court opined 
that it “demeans gays and lesbians for the State to lock them out of a 
central institution of the Nation’s society.”122  The majority’s opinion can 
be summed up in their phrase, “the Equal Protection Clause can help to 
identify and correct inequalities in the institution of marriage, vindicating 
precepts of liberty and equality under the Constitution,” although that use 
of the Equal Protection Clause will diminish, if not destroy, the utility of 
decades of equal protection framework precedents.123   

In writing the majority opinion to invalidate laws preventing same sex 
marriage, Kennedy relied heavily on the implicit right to marriage, a long-
recognized fundamental right124, which the majority believed was couched 
in the Due Process Clause.  “The Constitution promises liberty to all 
                                                

116 Windsor, 133 S. Ct. at 2692. 
117 Id. 
118 Id. at 2694-95. 
119 Id. at 2694. 
120 Obergefell, 135 S. Ct. 2584. 
121 Id. at 2601. 
122 Id. at 2602. 
123 Id. at 2604. 
124 Meyer v. Nebraska, 262 U.S. 390, 399 (1923) 



2016] KENNEDY’S LAW  129 

 

within its reach, a liberty that includes certain specific rights that allow 
persons, within a lawful realm, to define and express their identity.”125  
Without labeling the elements of the due process heightened scrutiny 
review process, Kennedy touched on each element of the test.   

First, the majority opinion identified that petitioners want the right to 
marry an individual of the same sex and have their marriage respected by 
the State on equal grounds with all others.126  Next, Kennedy detailed the 
history of the importance of marriage in the United States, but also how its 
definition changed in more recent decades.127  “Indeed, changed 
understandings of marriage are characteristic of a Nation where new 
dimensions of freedom become apparent to new generations, often through 
perspectives that begin in pleas or protests and then are considered in the 
political sphere and the judicial process.”128  This satisfied the second 
requirement of recognizing a fundamental right. 

Kennedy then related how granting the existence of marriage as a 
fundamental right is implicit to the concept of ordered liberty.129  In 
addition, the majority opinion detailed four ways marriage is a 
fundamental right and applies to same-sex couples equally.  First, 
marriage is inherent in the right to personal choice and individual 
autonomy.130  Second, the union between two committed individuals is 
unlike any other fundamental right.131  Third, the right to marry protects 
the further rights to “establish a home and bring up children,” which are 
recognized fundamental rights.132  Fourth, the majority pointed to 
marriage as “a keystone of our social order.”133  “The States have 
contributed to the fundamental character of the marriage right by placing 
that institution at the center of so many facets of the legal and social 
order.”134 

Finally, Kennedy identified the first element of recognizing a 
fundamental right; the “liberty [requested] must be defined in the most 
circumscribed manner [by the court].”135  Here, Kennedy addressed the 
concerns of past dissents, and those within this opinion.  The majority 
stated this method is appropriate for some asserted rights, however “it is 
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inconsistent with the approach this Court has used in discussing other 
fundamental rights, including marriage and intimacy.”136  Instead, 
Kennedy stated that each previous case, as well as this one, inquired about 
the right to marriage “in its comprehensive sense, asking if there was a 
sufficient justification for excluding the relevant class from the right.”137  
This attempt to draw a coherent line through the cases in Kennedy’s 
jurisprudence ignores the fact that he has combined two, well-established, 
coherent jurisdictions into one that is unusable. 

Justice Thomas’s dissent fixed on this and argued that the Court’s 
definition of due process is incorrect.  Historically, liberty has been 
“understood as individual freedom from governmental action, not as a 
right to a particular governmental entitlement.”138  Previously the cases in 
this body of law, or in the body of law relating to marriage, involved 
“absolute prohibitions on private actions associated with marriage.”139  
Here, the petitioners asked the Court to outlaw an animus, and therefore 
force state governments to give them something, the right or license to 
marry and the benefits that conveys.  This forcing of state government 
action, Justice Thomas argued, is unprecedented and not the purpose of 
Due Process law.  Instead, Due Process law has been used to invalidate 
undue restrictions on the liberty of individuals.  In his absolute avoidance 
of acknowledging sexual orientation as a suspect class under equal 
protection jurisprudence, Kennedy has now diminished the precedence of 
the Due Process Clause. 
 

III. CREATING A STRUCTURE FOR FUTURE CLAIMS 
 

“Shifting cultural, political, and social patterns at times come to make 
past practices appear inconsistent with fundamental principles upon which 
American society rests, an inconsistency legally cognizable under the 
Equal Protection Clause.”140  The structure of a classification under the 
Equal Protection Clause provides a test to determine whether a class 
should receive strict scrutiny, or if it is non-discriminatory in nature and is 
permissible.  This test has allowed the Court to extend protections to 
individuals who have been situated unequally based on their race, gender, 
color, national origin, and religion.  At each point, the Court has applied 
the test to a class with a history of discrimination and decided that going 
forward, laws on this basis are unacceptable.  

                                                
136 Id.  
137 Obergefell, 135 S. Ct. at 2602. 
138 Id. at 2634 (Thomas, J. dissent). 
139 Id. at 2636 (Thomas, J. dissent). 
140 City of Cleburne, 473 U.S. at 466 (Marshall, J. dissent). 



2016] KENNEDY’S LAW  131 

 

In the sexual orientation line of cases, Kennedy has said this, too.  
Through all his talk of dignity and liberty, Kennedy has shown that same 
sex individuals and couples cannot be situated unequally from their 
counterparts in certain situations.  The law is often behind society’s 
changing values, however the goal of jurisprudence and frameworks are to 
allow the law to adapt to new facts while upholding the core tenants our 
Constitutional protects.   

In addition, due process is a clunky, historically-tied framework.  One 
that is not ideally situated to support what many in the LGBTQ 
community hope is a departure from the history of discrimination in the 
U.S.  Yet, Justice Scalia insists that “[c]onstitutional entitlements do not 
spring into existence . . . .”141  However, in the equal protection body of 
case law that may be the case.  When the Fourteenth Amendment was 
passed to protect on the basis of race, the abolishment of slavery was not 
deeply rooted in our Nation’s history, nor was desegregation until Brown 
v. Board of Education.  The purpose of the Due Process Clause is to 
update our constitutional protections for the characteristics that the 
political process cannot protect, although they are fundamental, due to 
their newness.  It is possible, under the already existing equal protection 
jurisprudence, to apply protections for sexual orientation in many more 
areas of society. 
 

A. Justice O’Connor’s Lawrence Concurrence 
 

Justice O’Connor’s concurrence in Lawrence is the strongest equal 
protection language in the opinion.  O’Connor explained that the Court has 
held, “the Constitution presumes that even improvident decisions will 
eventually be rectified by the democratic processes.”142  However, in 
situations where an objective of the legislation is “a bare . . . desire to 
harm a politically unpopular group,” the Court has found that is not a 
legitimate government interest.143  

Texas argued that their case was preempted by Bowers v. Hardwick 
and that Texas had a legitimate governmental interest of morality in 
enforcing this statute.144  O’Connor opined that Bowers was different 
because the Court needed to find there was a fundamental right to 
homosexual sodomy in order to overrule the legislation in that instance.145  
The difference in Lawrence she noted, was that homosexuals are 
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unequally targeted because homosexual sodomy is a crime, yet 
heterosexual sodomy is not.146  “Moral disapproval of this group, like a 
bare desire to harm the group, is an interest that is insufficient to satisfy 
rational basis review under the Equal Protection Clause.”147  She 
continued, noting that although Texas argues the law only goes to the 
conduct, not the class, by labeling homosexual behavior as criminal 
behavior, it labels the entire class defined by that conduct as criminal and 
“legally sanctions discrimination against them in a variety of ways 
unrelated to the criminal law.”148 Under the analysis she laid out, the same 
outcome in Obergefell could rest squarely on an equal protection opinion 
in Lawrence. 
 

B. Is Sexual Orientation an Impermissibly Discriminatory 
Classification? 

 
“A prime part of the history of our Constitution”, historian Richard 

Morris recounted, “is the story of the extension of constitutional rights and 
protections to people once ignored or excluded.”149  Analyzing whether 
sexual orientation is a suspect class under the equal protection clause is 
not the quandary the Court seems to think it is.  Following the three-part 
test used in City of Cleburne, the elements of the test include (1) there is a 
recognized history of discrimination; (2) the class is politically powerless; 
and (3) the class is immutable and discrete.  As Kennedy’s opinions have 
laid out repeatedly, homosexuals in the United States have suffered 
alienation and marginalization, if not outright discrimination.  In addition, 
many of the recent cases in this jurisprudence show that homosexuals have 
not been afforded the same rights as heterosexuals, until Lawrence, 
Windsor, and Obergefell acknowledged those rights. 

As O’Connor pointed out in her concurrence in Lawrence, activity can 
define a class, as sodomy defined homosexuality in the public mindset for 
decades.  When that activity is criminalized, therefore making expression 
of that class illegal, there can be no more politically powerless position.150  
Finally, determining whether sexual orientation is immutable and discrete 
might actually be the most difficult factor.  The Court does not speak 
about this element in every case of equal protection.  Instead, this is only 
discussed if it is a factor largely in favor of heightened scrutiny.151  
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Therefore this element is not dispositive and will be discussed further in 
Section IV.  Ultimately, the Court has answered all of the elements of the 
legal question relating to whether sexual orientation is a protected class, 
they just have yet to label the class as such. 

 
C. SmithKline Beecham v. Abbot Laboratories 

 
We need not guess at whether this formula can be applied 

successfully were it to be enacted.  The Ninth Circuit, in SmithKline 
Beecham Corp. v. Abbott Labs., determined that homosexuals were a 
protected class and successfully applied a heightened scrutiny review to 
the judicial action of allowing a Batson strike.152  In Batson v. Kentucky, 
the Supreme Court held that peremptory strikes in jury selection were 
subject to the Equal Protection Clause and it was impermissible to strike a 
juror based on their membership within a protected class.153  In SmithKline 
a potential juror was peremptorily struck and it was plausibly caused by 
his sexual orientation.154  The Ninth Circuit reasoned they must determine 
whether sexual orientation is a protected class in order to determine 
whether the strike violated Batson.155 

The Ninth Circuit began its analysis from a rational basis review 
position, but said it understood Windsor to apply an increased level of 
scrutiny to sexual orientation discrimination.156  “Windsor, of course did 
not expressly announce the level of scrutiny it applied to the equal 
protection claim at issue in that case, but an express declaration is not 
necessary.”157  Following their analysis in Witt, the Ninth Circuit held that 
“[w]hen the Supreme Court has refrained from identifying its method of 
analysis, we have analyzed the Supreme Court precedent by considering 
what the Court actually did, rather than by dissecting isolated pieces of 
text.”158   

Windsor, the Ninth Circuit reasoned, followed the same pattern as 
Lawrence, however for the Equal Protection Clause instead of the Due 
Process Clause.159  Similar to Lawrence, Windsor did not consider post-
hoc rational bases for the law, as it should have under rational basis 
review.160  However, the Ninth Circuit could not reconcile “our earlier 
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cases applying rational basis review to classifications based on sexual 
orientation” with Windsor, therefore it reasoned Windsor applied 
heightened scrutiny.161  The Ninth Circuit could not determine from 
precedent “whether heightened scrutiny is sufficient to warrant Batson’s 
protection or merely necessary,” and thus proceeded to determine whether 
sexual orientation was a protected class.162 

Using J.E.B., in a case applying Batson to strikes on the basis of 
gender, the Ninth Circuit found that strikes based on an individual’s sexual 
orientation are impermissible.163  “For women, a history of exclusion from 
jury service and the prevalence of invidious group stereotypes led the 
Court to conclude that Batson should extend to strikes on the basis of 
gender.”164  Similarly, the Ninth Circuit found that homosexuals have been 
“systematically excluded from the most important institutions of self-
governance,” including employment in federal agencies and the 
military.165  The Ninth Circuit also identified that homosexuals have been 
discriminated from service on juries, when applied to the “unique 
experiences of gays and lesbians.”166  Although for many years, public 
identification as homosexual did not occur, this was comparable to how 
strikes based on gender were not possible until women were allowed to 
serve on juries.167  For these reasons, the Ninth Circuit found that 
homosexuals were a protected class under Batson and that a law classified 
on the basis of sexual orientation must be examined under a heightened 
scrutiny level of review.168   

 
D. Kennedy’s Law 
 

In each of the foregoing opinions the Court attempted to reach a 
tenuous position.  Not only is it nearly impossible to overrule a law 
because it violates a newly identified fundamental right, but also because 
it discriminates against a newly identified protected class.  However, 
Justice Kennedy’s method of trying to do both in one sweep is not the 
right answer.  In this way he engendered the ire of both conservatives and 
liberals.  As SmithKline has shown, resourceful lower courts have 
attempted to interpret these opinions to do more than merely overrule 
DOMA, or criminal sodomy laws.  Yet, most lower courts are not 
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prepared to make that leap because they might be overruled on appeal, or 
for fear of misinterpreting the vague law created by these opinions.  As the 
dissents in each of these cases have identified, this topic is a political 
question, albeit one brought to the Court’s doorstep.  If the Court has 
chosen to wade into the fight and answer the question with opinions that 
provide sweeping protections to homosexuals and same-sex married 
couples, then it should not be created in a rule that makes duplicating the 
analysis even more difficult.  

Frameworks already exist to protect these fundamental rights, it is 
merely a matter of properly assigning them.  Although Kennedy has 
identified he doesn’t believe the frameworks fit upon this kind of legal 
question, that is the purpose of creating multi-part tests.  The frameworks 
themselves are not fitted to denying or creating new fundamental rights or 
protected classes.  They require the Court to state its reasons in a thorough 
and well-researched method.  The frameworks require the Court to 
provide enough information that even opponents of the outcome of the 
opinion can understand its rationale.  By abandoning this premise in his 
opinions, Kennedy has placed these landmark cases on shaky foundations, 
and prevented lower courts from feeling comfortable using these holdings 
in any way other than to strike down a law that is substantially similar to 
the ones each of these cases.  The purpose of Supreme Court cases, by and 
large, is to create new interpretations that ultimately guide the majority of 
the judicial work in this country.  However, Kennedy’s law, or the way he 
has framed these new laws, has prevented lower courts from being able to 
use them effectively.  
 

CONCLUSION 
 

The law responds as best it can to a society that changes more quickly 
than the judicial process proceeds.  However the sexual orientation 
discrimination body of law is unique in how quickly the state of the law 
has caught up to acceptance of gay marriage now voiced by a majority of 
U.S. citizens.169  Proposed legislation and the statements of political 
candidates have identified a new frontier in sexual orientation; an entire 
spectrum of sexual identities has become part of our cultural 
consciousness, and they are most likely to fall within this body of 
constitutional law.   

“Sexuality exists along a spectrum with degrees of heterosexuality 
and homosexuality, and yet we continue to categorize people as if the only 
options are gay, straight, or bi.  But new research shows this is changing, 
                                                

169 Marriage, GALLUP POLL, 6-10 May 2015, 
http://www.gallup.com/poll/117328/marriage.aspx. 



136 LAW JOURNAL FOR SOCIAL JUSTICE [Vol. 6 

 

especially among young adults who tell us they self-identify outside of 
these three so-called ‘traditional’ categories.”170  This newly recognized 
spectrum of identities shares many of the same attributes as traditional 
conceptions of sexual orientation and are likely to need protections in 
many of the same areas that cases regarding homosexuality have already 
been decided. Transgendered and transitioning individuals have already 
brought numerous cases in the field of employment law, and courts have 
scrambled to find an application of the law that fits because existing 
sexual orientation workplace protections do not always solve their 
problems.171 

Therefore a workable framework that plainly acknowledges sexual 
orientation as a class meriting heightened scrutiny is the most logical step 
forward.  As new facets or identities in this spectrum become cognizable 
in a legal way, the court can apply this same equal protection framework 
and determine whether a law targeting a sexual orientation classification 
does so impermissibly.  Continuing to believe that sexual orientation as it 
now interacts with the law is a stagnant field and Kennedy’s conflated 
framework is enough, denies the changes that occur continuously as 
society begins to understand sexuality and gender in new ways. 

Justice Kennedy has authored some beautiful language about the 
freedoms and liberties that homosexuals in the United States are entitled to 
under the Constitution.  Unfortunately, as wonderful as these opinions are 
to read, they are certainly difficult to implement.  As the number of 
discrimination cases brought by homosexuals and individuals of all sexes 
and genders increases, lower courts will bear the brunt of parsing out 
when and where these individuals are protected.  If Kennedy’s opinions 
hold true to what they say, then sexual orientation is a suspect class under 
the Equal Protection Clause.  However, without acknowledging that 
directly, these opinions cannot afford the protections they purport to 
create.
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MY NURSE IS A PORNSTAR: SHOULD DISCRIMINATION LAW 
PROTECT MOONLIGHTING IN THE ADULT INDUSTRY 

By Erin Iungerich* 

 
INTRODUCTION 

 
The story of George and Tracy Miller has become almost legendary in 

employment discrimination law.  Not only was the couple big news when 
the story broke of their adult website, but their situation has been cited in 
books, blogs, and legal discussions since.1 

What happened to the Millers was this: while working at Scottsdale 
Healthcare Osborn Hospital as nurses, the couple decided to create an 
adult website with content featuring Tracy Miller.2  The website started as 
a hobby, but became so popular the couple decided to see if they could 
make money from it.3  The pay version of their site eventually made 
income for the couple of about $41,000 in one month.4  The hospital fired 
both George and Tracy, claiming the Millers were harassing hospital 
employees by attempting to recruit others to join the site.5  However, 
George and Tracy claim the hospital fired them because there was a flurry 
of coworkers logging on to the site to view content of Tracy.6  The 
Millers’ experience is becoming less unusual, and in states with “At-Will” 
employment statutes, there may be no legal recourse for being fired for 
legal activities during off-duty hours. 

This paper will look briefly at the history of employment law in the 
United States, examining the master-servant theory and its past 
application, as well as a very short review of freedom to contract theory 
vis-a-vis employment law.  There will also be a brief discussion of current 
At-Will employment law using Arizona as an example.  I will then look at 
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state laws, which offer some protection for employees’ off-hour activities, 
and how courts have interpreted those statutes.  There will be a policy 
discussion of how second jobs are or are not different from hobbies.  
Finally, I will propose a possible solution to the employee-employer 
tension over off-hour activities, touching upon European law as well as 
U.S. employment law. 

A short note on why I chose to look at not just all after-hours 
activities, but adult industry activities in particular:  I believe that most 
employers’ initial reaction (and indeed final reaction) to work in adult 
films or on adult websites will be extremely negative.  Sometimes, 
employers may have legitimate business reasons why an employee should 
not be engaged in the adult industry.  However, adult-themed second jobs 
also serve as a test to examine our societal preconceptions as well as how 
far we would be willing to go to protect employees.  If one type of second 
job is legal, say, working as a librarian, should equal protection be given 
to all legal types of second employment? 
 

I. WHY AN EMPLOYER CAN CONTROL TIME AWAY FROM 
WORK  

 
Adult websites are a recent phenomenon in the workplace.  However, 

the legal theories behind why an employer can regulate employees’ 
activities away from work stretch back to the beginning of the industrial 
age (and indeed before.)  The United States has a long history of allowing 
employers a degree of control over how their employees spend time away 
from work.  Two theories work to give employers a say in how employees 
live their lives: The master-servant relationship, and the freedom to 
contract.   

A. Master-Servant 

A Tennessee court in Payne v. Western & Atlantic Railroad Co. gives 
good insight into the history of master-servant legal philosophy in the 
United States.7  The plaintiff, L. Payne, was a storeowner in Chattanooga 
who built a thriving business by selling to the employees of the Western & 
Atlantic Railroad.8   One day in February 1883, an agent of the railroad 
sent a notice that any company employee who bought goods from Payne 
would be fired.9  Payne then sued the railroad, claiming the railroad’s 

                                                
7 81 Tenn. 507 (1884). 
8 Id. at 509. 
9 Id. at 510. 



2016] MY NURSE IS A PORNSTAR  139 

 

agent was maliciously attempting to ruin his profitable business.10  In its 
counter-arguments, the railroad stated first that they “had the right to 
discharge employes [sic] because they traded with plaintiff, or for any 
other cause.”11 

The court makes its way through the libel, agency, and standing 
concerns raised by the case, and then takes on the topic of the rights of 
employers with regard to the influence they may exert over where their 
employees spend off-hours.  On depriving Payne of customers through 
threatening employees with discharge, the court asked: 

[I]s it legally wrong? Is it unlawful? May I not refuse to 
trade with any one? May I not forbid my family to trade 
with any one? May I not dismiss my domestic servant for 
dealing, or even visiting, where I forbid? And if my 
domestic, why not my farm-hand, or my mechanic, or 
teamster? And, if one of them, then why not all four? And, 
if all four, why not a hundred or a thousand of them? The 
principle is not changed or affected by the number.12 

In its evaluation, the court is comparing the power of an employer to 
restrict employees’ activities away from work with that of a man in 1883 
to order his family not to shop at a particular store.  Also, the court draws 
a parallel between employees and an actual domestic servant.  It is in 
Payne that the full scope of traditional American ideas of the employee as 
servant comes to the fore; an employer may treat his employees as a 
patriarchal landowner would treat his family or domestics.13 

 
 
 

                                                
10 Id. at 511.  As an aside, it may be interesting to note that it was not the employees 

of the railroad company who sued to maintain their right to buy from whom they wished.  
It is not discussed in the case, however, whether the employees thought they lacked such 
a right (and generally accepted the employer’s ability to constrain their choice of stores), 
whether the employees thought the risk of losing their jobs was too high to attempt to 
shop at Payne’s store again, or whether they had no particular preference for Payne’s 
shop in the first place.  

11 Id. 
12 Id. at 518. 
13 There is evidence that the parallel would be taken only so far by courts, however.  

At least by 1918, the Supreme Court of Nebraska reviewed a case where a restaurant 
worker suffered corporal punishment while he was working in a restaurant.  The court 
found “there is no evidence in this record that would justify the finding that to use 
corporal punishment, or personal violence, was within the scope of [the kitchen 
supervisor’s] employment.  Indeed, the proprietor himself had no such function, and 
could not delegate such powers.”  Allertz v. Hankins, 166 N.W. 608, 609 (1918). 
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B. Freedom to Contract 

Freedom to contract, a theory which applies most specifically to how 
employees spend their time at work, as well as the pay and benefits 
received by employees, can also affect time away from work.  The 
Supreme Court’s quintessential case on worker’s rights prior to the Great 
Depression was Lochner v. New York.14  In 1897, the state of New York 
had passed a labor law limiting the number of hours bakers could work in 
a week.  The limit was set at what we might consider a reasonable amount 
of time; that is, bakers could be on the job no more than 60 hours per 
week.15 

The Supreme Court used the Fourteenth Amendment to overturn the 
law.  Although the Court recognized that states could regulate regarding 
safety, health, morals, and general welfare of the public,16 the majority 
decided that “a purely labor law . . .  involves neither the safety, the 
morals, nor the welfare, of the public, and that the interest of the public is 
not in the slightest degree affected by such an act.”17  Before the Great 
Depression, attempts to regulate working hours were seen as an 
interference not only of the right to contract, but depriving an employee of 
a property right by not allowing that employee to sell as much of his labor 
as property as he could.  The Court couched its rejection of limiting work 
hours, a decision which in effect limited an employee’s non-work hours, 
as protecting the rights of employees to make money. 

During the Great Depression, however, the Court’s view changed 
significantly.  In West Coast Hotel Co. v. Parrish, the Court also applied 
the Fourteenth Amendment to a labor dispute; in this case to the employer, 
West Coast Hotel, who was refusing to follow the state of Washington’s 
minimum wage law.18  However, quite differently from Lochner, the 
Court found that “power under the Constitution to restrict freedom of 
contract has had many illustrations.  That it may be exercised in the public 
interest with respect to contracts between employer and employee is 
undeniable.”19  The Court also took a very different view from Lochner on 
the relationship between employer and employee, and the theory behind 
labor law:  

“The [employers] naturally desire to obtain as much labor 
as possible from their employees, while the [employees] 

                                                
14 198 U.S. 45 (1905). 
15 Id. at 52. 
16 Id. at 53. 
17 Id. at 57. 
18 300 U.S. 379 (1937). 
19 Id. at 392-93. 
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are often induced by the fear of discharge to conform to 
regulations which their judgment, fairly exercised, would 
pronounce to be detrimental to their health or strength. In 
other words, the proprietors lay down the rules and the 
laborers are practically constrained to obey them. In such 
cases, self-interest is often an unsafe guide, and the 
legislature may properly interpose its authority.”20   

Through the drastic economic climate of the Great Depression, the 
Court’s attitude toward pure labor laws and the employee interests they 
protected changed.  Although the right to contract was still protected, 
states could begin to enact legislation that limited an employer’s right to 
dictate contract terms to employees.  After West Coast Hotel, however, no 
state was obliged to create legislation protecting employees from the 
unequal bargaining power of employers. 

C. Current At-Will 

According to the National Conference of State Legislatures, all states 
retain a presumption of At-Will employment, except Montana.21  The 
United States is fairly unique in presuming the application of the At-Will 
doctrine; most countries allow dismissal only for cause.22  Reasons for not 
requiring cause for dismissal are, “respect for freedom of contract, 
employer deference, and the belief that both employers and employees 
favor an at-will employment relationship over job security.”23   

The reasons for maintaining an At-Will regime are a bit problematic.  
As West Coast Hotel shows, the Court has already put definite bounds on 
the freedom to contract.  West Coast Hotel also somewhat struck down 
employer deference, not allowing an employer to choose whether to 
follow minimum wage laws.  Further, Title VII limited employer 
deference by making it unlawful, “for an employer-- (1) to fail or refuse to 
hire or to discharge any individual, or otherwise to discriminate against 
any individual with respect to his compensation, terms, conditions, or 
privileges of employment, because of such individual's race, color, 
religion, sex, or national origin.”24  Certainly, employer deference is not 
absolute, and has been already limited in several important ways.  Finally, 

                                                
20 Id. at 394 (quoting Holden v. Hardy, 169 U.S. 366, 397 (1898)). 
21 The At-Will Presumption and Exceptions to the Rule, NAT’L CONF. OF ST. 

LEGISLATURES, http://www.ncsl.org/research/labor-and-employment/at-will-
employment-overview.aspx (last visited Apr. 5, 2015). 

22 Id. 
23 Id. 
24 42 U.S.C.A. § 2000e-2 (West 2014). 
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the assertion that both employers and employees prefer At-Will law 
because it allows flexibility may be a bit of an exaggeration.   

In the Millers’ case, both employees would have preferred the 
employer’s ability to discharge be limited; indeed, the employer did give a 
reason, but the Millers believed the reason to be false.  The Millers were, 
in effect, requesting the employer substantiate its decision to terminate 
employment.  Also, if At-Will law were modified, there is no reason 
employees could not still have a right to end the employment relationship 
at will, while requiring the employer to provide a valid business 
justification for dismissal.   

Narrowing the scope of conversation to specific At-Will law, which is 
largely regulated by state statute, I would like to briefly examine 
Arizona’s “Severability of Employment Relationships” law.  Under 
Arizona law, either the employer or employee can terminate the 
employment relationship, “at the pleasure of either the employee or the 
employer.”25  There are several exceptions, dealing with issues such as 
violations of the state civil rights act, occupational health and safety, an 
employer requiring an employee to violate the state constitution, or 
retaliation for exercising specific rights, such as voting or crime victim’s 
rights.26  

Other than violations of state statutes, the main cause of action for an 
employee against an employer in an At-Will state, such as Arizona, is 
violation of an employment contract.  In a suit against an employer, the 
employee bears the burden of overcoming the assumption that 
employment is At-Will.27  Further, any employment contract must meet 
the formality requirements set forth by statute; that is, the contract must be 
written, and that written contract must show both parties agreed to a 
specified duration of employment or, “expressly restricts the right of either 
party to terminate the employment relationship.”28  However, the 
requirements for employment contracts have been slightly broadened to 

                                                
25 ARIZ. REV. STAT. ANN. § 23-1501 (2014) (West). 
26 The full list of reasons an employee may sue his or her employer for wrongful 

termination are: breach of contract, violation of defined civil rights, occupational safety, 
hours of employment violations, violating the agricultural employment relations act, and 
retaliation, including for whistleblowing for violations of state law, refusing to violate the 
state constitution, exercising workers’ compensation rights, jury service, voting rights, 
refusal to join a union, refusing to pay kickbacks to an employer, national guard or armed 
forces service, exercising a right to be free from coercion in purchasing goods [directly in 
opposition to the court’s decision in Payne v. W. & A. R.R. Co., 81 Tenn. 507 (1884)], 
and finally the right to leave work to attempt to obtain court orders in relation to being a 
victim of a crime.  Id. 

27 White v. AKDHC, LLC, 664 F. Supp. 2d 1054, 1063 (D. Ariz. 2009). 
28 Id. at 1062. 
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include implied-in-fact terms.29  The Supreme Court of Arizona found in 
DeMasse v. ITT Corp. that if there is a promissory intent reasonably relied 
upon by the employee, and the employee acts in response to that promise, 
it is possible the employer could be held accountable for a statement 
offering job security even if that statement is not expressly written in a 
contract signed by both parties.30 

In summary, even in At-Will states, there are some protections for 
employees.  However, in the absence of an actual or implied-in-fact 
employment contract, the employer would have to commit a fairly serious 
violation of state statute (or indeed, of the state constitution) for an 
employee to have a cause of action against the employer.  Having said 
that, while some At-Will states, such as Arizona, offer no statutory 
protection for activities after work hours, other states have created such 
exceptions to an employer’s ability to terminate employees at will. 
 

II. CURRENT LAWS OFFERING EMPLOYEES PROTECTIONS FOR 
OFF-WORK ACTIVITIES  

 
A. American Labor Law in General 

 
In a general survey of state laws protecting the off-work activities of 

employees, the National Conference of State Legislatures found the 
following:  

In total, 29 states and the District of Columbia have statutes 
that protect employees' [sic] from adverse employment 
actions based on their off-duty activities. These statutes 
provide three different levels of protection 1) use of 
tobacco only;31 2) use of lawful products; and 3) any and 
all lawful activities.32 

Levels 1) and 2) in the description of protection may seem a bit odd at 
first.  Was there a great hue and cry for legislative action from employees 
who were fired for smoking on their way home from work?  Or “using” 

                                                
29 DeMasse v. ITT Corp., 194 Ariz. 500, 505 (1999).   
30 Id. 
31 Arizona had a statute protecting tobacco use of employees during off-duty hours: 

“No state employer may discriminate against any employee or other person on the basis 
of the use or nonuse of tobacco products.”  ARIZ. REV. STAT. ANN. § 36-601.02(F) (2014) 
(West). The statute was repealed through the state’s proposition system. ARIZ. REV. 
STAT. ANN. § 36-601.02 (2014) (West). 

32 Discrimination Laws Regarding Off-Duty Conduct, NAT’L CONF. OF ST. 
LEGISLATURES, http://www.ncsl.org/documents/employ/off-dutyconduct discrimination 
.pdf (last updated Oct. 18, 2010). 
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any “lawful product?”  It is outside the scope of this paper to discuss the 
power of lobbying by the tobacco and alcohol industries.  Instead, I will 
turn my focus to states, which offer broader protection for leisure activities 
(New York), and any lawful activity (Colorado).33 

 
B. New York Protections 

 
New York, the state that promulgated the 1897 work hour limit at 

issue in Lochner,34 has a somewhat unique protection in force for off-duty 
employee activities.  New York chose to protect lawful activities 
employees engage in away from work, but only leisure activities.  It is 
unlawful in the state to take an adverse employment action, including 
refusing to hire, for “any lawful, leisure-time activity, for which the 
employee receives no compensation and which is generally engaged in for 
recreational purposes.”35  The law even goes so far as to grant protection 
for, “the viewing of television, movies and similar material.”36  The 
activities protected are those that take place, “outside work hours, off of 
the employer's premises and without use of the employer's equipment or 
other property.”37 

Thus far, state court decisions have focused on whether dating 
activities fall under the law’s protections.  The courts have been 
unanimous in holding that personal relationships are not protected, and 
therefore employers can take adverse actions for activities such as dating a 
coworker,38 or living with another person’s spouse.39  Interestingly, the 
court declined to rule on whether an employee’s membership in 
NAMBLA40 constituted a protected off-duty activity.41 
 

                                                
33 There are actually four states that offer protection for some or all lawful activities 

apart from smoking or using lawful products.  Those states are New York, Colorado, 
California, and North Dakota. Id. 

34 See supra Part I.B. 
35 N.Y. LAB. LAW § 201-d(1)(b) (McKinney 1992).  
36 Id. 
37 N.Y. LAB. LAW § 201-d(2)(c) (McKinney 1992). 
38 See, e.g., McCavitt v. Swiss Reinsurance Am. Corp., 89 F. Supp. 2d 495 

(S.D.N.Y. 2000). 
39 Bilquin v. Roman Catholic Church, 729 N.Y.S.2d 519 (App. Div. 2001) (“[T]he 

plaintiff’s conduct did not constitute a recreational activity within the meaning of Labor 
Law § 201-d(2)(c)”). 

40 NAMBLA is the North American Man-Boy Love Association, a group dedicated 
to building support for sexual relationships between adult and minor males.  Who We Are, 
NAMBLA, http://nambla.org/welcome.html (last visited Apr. 5. 2015). 

41 Melzer v. Bd. of Educ. of City Sch. Dist. of City of New York, 196 F. Supp. 2d 
229, 250 (E.D.N.Y. 2002). 
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C. Colorado Protections 
 

On its face, the Colorado statute regarding off-duty activities is 
broader than New York’s.  While New York law only protects leisure 
activity, Colorado protects “any lawful activity off the premises of the 
employer during nonworking hours.”42  The law gives the employer three 
effective defenses: 1) that the adverse action taken by the employer was 
not in fact “due to” the off-duty activity;43 2) the restriction on the 
employee’s activities relates to a bona fide occupational requirement or 
responsibilities or activities of the employee, or group of employees, in 
particular;44 and 3) the adverse action is necessary to avoid a conflict of 
interest, or the appearance of a conflict of interest.45 

The exception regarding “occupational requirement or responsibility” 
might be fertile ground for an employer to mount a defense under the law.  
Although the statute does limit application of the exception to only the 
particular employee or employees in question, it is unclear from the 
language of the statute whether an employer may be able to claim a 
general defense that upholding the organization’s image is the 
responsibility of the particular employee at issue.  However, at least one 
Colorado court of appeals has held the protections under the statute should 
be construed broadly to accomplish the goal of protecting all legal off-
work activities.46  There have been cases reviewing whether the statute 
protects the sale of medical marijuana by employees during off-hours.  
Courts have found such activity is not, because the sale of marijuana is 
legal under state law, but violates federal law.47 
 

III. LIMITS ON EMPLOYEE OFF-WORK ACTIVITY AS 
DISCRIMINATION  

 
A. Comparing to Price Waterhouse v. Hopkins 

 

                                                
42 COLO. REV. STAT. ANN. § 24-34-402.5 (West 2013). 
43 Id. (“It shall be a discriminatory or unfair employment practice for an employer to 

terminate the employment of any employee due to that employee's engaging in any 
lawful activity.”); see also Robert C. Ozer, P.C. v. Borquez, 940 P.2d 371, 375 (Colo. 
1997). 

44 Id. 
45 Id. 
46 Watson v. Pub. Serv. Co. of Colorado, 207 P.3d 860, 863-64 (Colo. Ct. App. 

2008) (finding a temporary employee’s report of possible safety violations at work was 
protected by the statute, since the report was made off-duty and away from the 
employer’s premises). 

47 See Coats v. Dish Network, L.L.C., 303 P.3d 147, 151 (Colo. Ct. App. 2013). 
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Price Waterhouse v. Hopkins involved a candidate for partnership who 
had her candidacy placed in a sort of limbo.48  The system for reviewing 
candidates involved other partners in the firm submitting comments 
regarding a candidate’s acceptability for partnership.49  Hopkins had 
received generally very positive reviews regarding her job performance.50  
However, there was negative input on Hopkins’ interpersonal skills, with 
reference to her “aggressiveness” and “brusqueness.”51  Some other 
comments stated that Hopkins was “macho,” needed a “course at charm 
school,” and should “walk more femininely, talk more femininely, dress 
more femininely, wear make-up, have her hair styled, and wear jewelry.”52   

 The Court not only found the presence of sex-based stereotyping,53 
but also that a company which acts on the basis of a stereotype in 
evaluating an employee’s job performance is acting “on the basis of 
gender.”54  While the court noted that remarks based on stereotypes are 
not dispositive of a gender-based decision,55 the court noted “we are 
beyond the day when an employer could evaluate employees by assuming 
or insisting that they matched the stereotype associated with their 
group.”56  The Court embraced the view that stereotyping is “not . . . 
‘discrimination in the air’; rather, it is . . . ‘discrimination brought to 
ground and visited upon’ an employee.”57 

 Like the partners at Price Waterhouse who made stereotype-based 
comments regarding Ann Hopkins, stereotyping also plays a role in 
adverse employment actions due to some off-work activities.  The Millers 
believe they were fired because of their participation in the adult industry.  
Implicit in such an idea is that such work is the result of immorality, or at 
least negative social standards.  In other words, no good employees or 
citizens make pornography.  Even if we accept that as probably the case, 
surely it is not necessarily always the case.  After all, the Millers 
themselves were a married couple raising two children, with good jobs, 
which contributed (literally) to the health of the community.   

Even if employees do not hold traditional moral values, it is not 
necessarily the case that they are bad or dishonest employees.  I suggest 
that employees who work in adult businesses on off-work hours can 

                                                
48 Price Waterhouse v. Hopkins, 490 U.S. 228, 233 (1989). 
49 Id. at 232. 
50 Id. at 233-34. 
51 Id. at 234. 
52 Id. at 235. 
53 Price Waterhouse v. Hopkins, 490 U.S. at 255. 
54 Id. at 250. 
55 Id. at 251. 
56 Id. 
57 Id. 
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certainly be valuable employees, and adverse employment action based 
solely on that work is based on stereotyping, as was the case in Hopkins.  
Of course, the major difference is that the stereotype in Hopkins was based 
on sex, a class protected by Title VII.  Working in sex-based industries has 
not been protected under Title VII.  However, we need to expand how we 
look at discrimination protection. 
 

B. Expanding Our Idea of Discrimination 
 

European countries have a significantly different approach to 
discrimination than has been traditionally the case in the United States.  
As a starting point, the European Convention on Human Rights (ECHR) 
establishes that “everyone has the right to respect for his private and 
family life, his home and his correspondence.”58  It can be argued that the 
United States has very similar rights, not constitutionally, but through 
Supreme Court decisions.  Also, the ECHR only applies to state action, 
and not private action.  However, it is beneficial to start with the ECHR 
because 1) it is a broad, aspirational document which sets out general 
guidelines for all European states-parties to implement as best they can, 
and 2) the ECHR has led to important decisions by the European Court of 
Human Rights on non-discrimination issues.   

The ECHR has been interpreted to not only “prohibit scenarios where 
persons or groups of people in an identical situation are treated different, 
[but also] where persons or groups of people in different situations are 
treated identically” (emphasis added).59  While the emphasis shifts slightly 
under EU legal decisions from groups to “persons or groups of people,” 
there is still a need for courts interpreting the ECHR to use comparators; 
that is, comparing the person’s treatment with that of other people who are 
either similarly or dissimilarly situated.60  Two problems remain with 
ECHR interpretations: 1) they apply only to actions by states-parties, and 
2) they require comparisons among people in order to find discrimination.  
Comparisons are problematic, because they require employees to argue 
others are in a similar, or dissimilar, situation, when there may be no 
example of such employees.  However, the ECHR does have the positive 

                                                
58 European Convention on Human Rights, art. 8, §1, Nov. 11, 1950, C.O.E. F-67075 

Strasbourg cedex [hereinafter ECHR]. 
59 European Union and Agency for Fundamental Rights [FRA] and European Court 

of Human Rights [ECHR], Handbook on European Non-Discrimination Law, at 22 (July 
2010), available at 
http://www.echr.coe.int/Documents/Handbook_non_discri_law_ENG_01.pdf. 

60 Id. at 23, 31. 
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characteristic of beginning to move away from a group-oriented approach 
to a more individualist way of analyzing discrimination. 

 A better solution for off-duty employment discrimination law is the 
German constitution.  While the German constitution does set out specific 
groups that are to be protected,61 it also contains a provision that “[e]very 
person shall have the right to free development of his personality insofar 
as he does not violate the rights of others or offend against the 
constitutional order or the moral law.”62   

 The right to personality has been interpreted fairly broadly by German 
courts.  In his article Life Away from Work, Matthew Finkin cites two 
cases that underscore the importance German jurisprudence gives to 
development of personality.  In one case, a public relations worker has a 
highly publicized affair; in another, a preschool teacher has a second job 
as an exotic dancer.63 Quoting the German court in the public relations 
employee case, Finkin points out “[t]he defendant fails to appreciate his 
place as an employer.  As such, he is not called upon to judge the morals 
of his employees”64  Similarly, the teacher’s part-time employment as a 
dancer was found to not be grounds for dismissal, since the club was not 
near the school, and the teacher’s activities had been unknown to parents 
and colleagues.65  Finkin ends with “[a]t a minimum, absent proof of 
actual loss to the civic organization or disruption of the school, one is hard 
pressed to conclude other than in favor of individual freedom, just as these 
courts did.”66  Not only is Finkin’s point an excellent one, but also, the 
German economy seems quite capable of coping with such laws in place.67 

 

                                                
61 GRUNDGESETZ FÜR DIE BUNDESREPUBLIK DEUTSCHLAND [GRUNDGESET] [GG] 

[BASIC LAW], July 21, 2010, GG art. 3 (Ger.). (“No person shall be favoured or 
disfavoured because of sex, parentage, race, language, homeland and origin, faith, or 
religious or political opinions. No person shall be disfavoured because of disability”).  
(Translation by Professor Christian Tomuschat and Professor Donald P. Kommers in 
cooperation with the Language Service of the German Bundestag). 

62 Id. at art. 2. 
63 Matthew W. Finkin, Life Away from Work, 66 LA. L. REV. 945, 969 (2006). 
64 Id. at 969-70 (quoting Judgement of Feb. 24, 1969, LAG Dusseldorf, reported in 

DB 1969, at 667). 
65 Id. at 970. 
66 Id. 
67 The European Union as a whole is the world’s largest economy. See The World 

Factbook, CENT. INTELLIGENCE AGENCY, https://www.cia.gov/library/publications/the-
world-factbook/geos/ee.html (last updated June 17, 2014).  Within the European Union, 
Germany is the largest individual state economy, with a gross domestic product of $3.6 
trillion.  Matthew Lynn, Why Britain’s Economy will Overtake Germany’s, THE 
SPECTATOR (Oct. 5, 2013), http://www.spectator.co.uk/features/9039871/why-britains-
economy-will-overtake-germanys/. 
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CONCLUSION 

 
At-will law, which is prevalent in almost every state in the United 

States, must be abandoned.  It is based on outdated theories of the roll of 
an employer in the lives of employees.  No longer do employees see 
themselves as “servants” of their employer, nor should they.  The 
supposed freedom to contract has had its weaknesses exposed by cases 
such as West Coast Hotel.68  State legislatures are already beginning to 
implement protections for employees’ off-duty activities, such as 
Colorado’s statute.  While the Hopkins case gave additional protections 
based on stereotypes, it did not go far enough. 

I propose we move past group-based employment safeguards to 
protection, which can be applied on an individual basis.  Moving out of 
the At-Will era, states should implement statutes that not only protect legal 
off-duty conduct, but also protect the employees themselves as well as 
their actions.  Employees, through a German-style law, should be 
encouraged to develop themselves as they see fit.  If their self-
development includes work in an adult industry, or a self-produced adult 
website, then the state should enact legislation that employers do not have 
a say in that activity.  Since At-Will employment would no longer be the 
law, employers should be required to not only state a business-related 
cause for any adverse employment action based on off-duty activity (such 
as the employee’s activities causing an actual loss of income for the 
business, not merely theoretical), but the employer should then be required 
to show evidence for that cause.  Such a solution would allow employees 
protection against the imbalanced employer-employee power dynamic, 
and allow employees to act as individuals, while avoiding some of the 
problems of group-based analysis. 
 
 

                                                
68 W. Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). 



 
 

 



 
 

 

SECRECY, ESPIONAGE, AND REASONABLE EFFORTS UNDER 
THE UNIFORM TRADE SECRETS ACT – AN UNBALANCED MASS  

Peter L. Krehbiel, JD* 

 
INTRODUCTION 

 
“A secret's worth depends on the people from whom it must be kept.”1 

 
This paper deals with secrets and the cost of secrecy, specifically how 

judicial interpretations of the Uniform Trade Secret Act in connection with 
the Economic Espionage Act are shifting costs to the disadvantage of 
society and the detriment of the American economy.  To this end, this 
article takes a brief look at the history of intellectual property culminating 
in the current legal regime, the policy underlying state protection for 
intellectual property, how judicial decisions and political tinkering have 
skewed the landscape, and the economic effects of these decisions in 
general terms.  The conclusion of this analysis is that the creeping 
expansion of civil and criminal protections afforded to trade secrets has 
tilted the balance of benefit in favor of private corporate interest at a 
quantifiable expense to the public, thereby undermining the policy goals 
for intellectual property protection. 

 
I. THE ORIGINS OF INTELLECTUAL PROPERTY AND THE BASIS 

OF THE BARGAIN 
 

Intellectual property and other intangible assets can make up a 
significant portion of the value in contemporary business.  Recognition of 
this value has been an evolutionary endeavor between businesses and the 
policymakers of the state, arguably begun by ancient Egyptian craftsmen 
affixing their mark to religious iconography.2  By the middle ages, the 
process of affixing a mark to durable goods produced by smiths was 
                                                

* Peter L. Krehbiel, BSE, MBA, JD is a former Aerospace Engineer and 2016 JD 
graduate of Arizona State University where he was also a Center for Law, Science & 
Innovation Scholar, and the 2016 term Judicial Clerk for Hon. Patricia K. Norris.  The 
author would like to acknowledge Professor Scott Gibson for his assistance during the 
writing and research of this comment. 

1 CARLOS RUIZ ZAFÓN, THE SHADOW OF THE WIND 11 (Lucia Graves Trans., 1st ed. 
2004). 

2 SHOEN ONO, OVERVIEW OF JAPANESE TRADEMARK LAW §1(I) (Yuhikaku, 2nd ed. 
1999), https://www.iip.or.jp/translation/ono/ch2.pdf. 
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commonplace as was the issue of counterfeit products because there was 
little control available for local producers or guilds when their products 
were likely to end up in foreign markets.3  Generally, the cost of 
producing accurate counterfeits was high enough to keep the problem in 
check, but beginning with the age of enlightenment, costs began to fall and 
governments faced increasing pressures from old manufacturers grappling 
with copied products and a new class, the inventor, who at great personal 
expense, was remaking the world.4  Responding to these pressures and 
acknowledging the costs associated with invention, the Venetian 
government began to recognize and grant legal monopolies in new and 
inventive devices in 1450.5 

The creation of an exclusive right in intangible property was 
revolutionary, and similar statutes began to spread along the web of trade 
throughout the old world.  It was not long before governments recognized 
that a system of monopolies had utility beyond facilitating invention and 
industry: granting monopolies could be a wonderful source of revenue for 
the state.  Due to a struggling treasury, the English Crown granted patents 
on commoditized goods, like salt, in exchange for fees from the patent 
holder.6  Expanding the system for patents far beyond protecting inventors 
and fostering new industries had profound negative economic effects 
leading to civil unrest and ultimately the passage of the Statute of 
Monopolies in 1624.7  The Statute of Monopolies laid the foundation of 
the modern system of intellectual property and underpins the basis of the 
bargain between society and developers of intellectual property.   

Creators require some economic incentive to create an ideation, which 
provides a great benefit to society.  In a properly functioning system of 
intellectual property, this incentive must not exceed the total value that the 
ideas generate for society less the system costs in protecting the 
intellectual property.  In other words, society must always receive the 
surplus of the benefit.     

Thus, creators are given a monopoly in their creations, but, given the 
extreme cost to society generated by a monopoly, limitations are placed 
upon the nature of the monopoly to ensure that the holder of the monopoly 
internalizes the bulk of the cost8.  First, only new, or novel creations can 
                                                

3 Gary Richardson, Brand Names Before the Industrial Revolution 2–4 (Nat’l Bureau 
of Econ. Research, Working Paper No. 13930, 2008). 

4 E.g. Lev. Grossman and Harry Mccracken, The Inventor of the Future, TIME (Oct. 
17, 2011), http://content.time.com/time/magazine/article/0,9171,2096294,00.html. 

5 Giulio Mandich, Venetian Patents (1450–1550), 30 J. PAT.  OFF. SOC’Y 166 (1948). 
6 Id. at 168. 
7 Id. 
8 Robert G. Bone, A New Look at Trade Secret Law: Doctrine in Search of 

Justification, 86 CAL. L. REV. 241, 265 (1998). 
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lay claim to this monopoly – ideas or things already understood or in use 
are not subject to grants of monopoly.9  Second, the creator is given a 
monopoly which expires after a term of years – this ensures that 
eventually all society may benefit from the creation.10  The third 
limitation, evolved after the Statute of Monopolies, is disclosure.  
Disclosure generally requires that the creator make the public aware of the 
creation and, in the case of invention, teach its use so that others might 
improve upon it.11  Disclosure is of particular importance in assuring that 
society receives the surplus of the benefit because it guarantees that 
society may put the invention to use, and it stimulates development of new 
beneficial inventions by lowering the cost of invention and by promoting 
licensing.12   

These three limitations are the safeguards demanded to prevent a 
return of the economic nightmare brought on by an out-of-control system 
of monopolies, and serve to ensure society retains the surplus of the 
benefit.  As each new genera of intellectual property was recognized, 
beginning with copyright at the invention of the press and later 
trademarks, the general limitations of novelty, statutory expiration, and 
disclosure have been applied to the degree necessary to balance the 
incentives and with a legal framework homogenized at the national level.  
It should therefore be puzzling and concerning that the newest form of 
intellectual property lacks the operation of these well-reasoned safeguards. 

 
II. TRADE SECRETS AND THEIR ORIGIN 
 
Trade secret is the odd man of intellectual property.  It is perhaps the 

youngest of the genera emerging in the 19th century, well after the 
establishment of patent, trademark, and copyright protections.13  Unlike 
the other genera of intellectual property, which attribute their origin to 
landmark legislation such as the Statute of Monopolies regarding patents 
or the Licensing of the Press Act 1662 establishing copyright, trade secret 
has no great debated legislative act calling it into existence.  Rather, it is a 
doctrine emergent from the common law of torts and contract.14  

This difference in origin is of critical importance to understanding the 
problems with the doctrine of trade secrets.  Legislators and policymakers 
                                                

9 E.g. 35 U.S.C. § 102 (2012). 
10 E.g. 35 U.S.C. § 154(a)(2) (2012). 
11 E.g. 35 U.S.C. § 112 (2012). 
12 Alan Devlin, The Misunderstood Function of Disclosure in Patent Law, 23 HARV.  

J. L. TECH. 402 (2010). 
13 Mark A. Lemley, The Surprising Virtues of Treating Trade Secrets as IP Rights, 

61 STAN.  L. REV 315, 315–16 (2008). 
14 Id. at 311. 
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were free to consider the entire system of law and incentives that were 
currently in place when they laid down the foundations of patent, 
copyright, and trademark to ensure that the articulation of these new rules 
did not impinge upon the existing regime to such an extent as to cause a 
systemic imbalance.  They had access to the tools of debate and shaped or 
altered the law when it was required to achieve their policy objective with 
the least cost to society.  The doctrine of trade secret was not afforded 
such a reasoned birth.  It is instead a creation of judges considering issues 
in isolation through the lens of contract and tort law as disagreements 
between individual suits for disclosure of secret information brought to 
them on the bench.15 

It is perhaps unsurprising that trade secret only holds sway in Anglo-
American systems of common law and that the attempt to homogenize 
trade secret doctrine at the national level is a recent endeavor.16  These 
efforts began in 1939 when trade secret was included in the Restatement 
of Torts; New York still uses that same definition today.17  Eventually the 
Uniform Trade Secrets Act (UTSA) was developed and has been 
successfully adopted by nearly all United States jurisdictions.18 
 

III. THE PROBLEMATIC FORMULATION OF LIABILITY IN TRADE 
SECRET AND MISAPPROPRIATION 
 

The UTSA and the Restatement are generally congruent in their 
requirement that liability lies where information is a ‘trade secret’ and the 
defendant has gained the trade secret information through breach of 

                                                
15 See Bone, supra note 8, at 244–45.  
16 The ABA began promoting the UTSA in 1979.  James W. Hill, Trade Secrets, 

Unjust Enrichment, and the Classification of Obligations, 4 VA. J.L. & TECH. 13 (1999). 
17 RESTATEMENT (FIRST) OF TORTS § 757 (AM. LAW INST. 1939); Ashland Mgmt. Inc. 

v. Janien, 82 N.E.2d 395, 407 (N.Y. 1993) (quoting Restatement (First) of Torts, § 757, 
cmt. b). 

18 As of 2016 the following states and territories have enacted the UTSA: Alabama, 
Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, District of 
Columbia, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Maryland, Michigan, Minnesota, Mississippi, Missouri, Montana, 
Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, North Dakota, Ohio, 
Oklahoma, Oregon, Pennsylvania, Puerto Rico, Rhode Island, South Carolina, South 
Dakota, Tennessee, Texas, U.S. Virgin Islands, Utah, Vermont, Virginia, Washington, 
West Virginia, Wisconsin, and Wyoming.  Both New York and Massachusetts have 
introduced legislation to adopt the UTSA.  Legislative Fact Sheet – Trade Secrets Act, 
UNIFORM LAW COMMISSION (2016), 
http://www.uniformlaws.org/LegislativeFactSheet.aspx?title=Trade%20Secrets%20Act. 
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confidence or some other improper means.19  The UTSA defines a trade 
secret as: 

. . . information, including a formula, pattern, 
compilation, program, device, method, technique, or 
process, that: (i) derives independent economic value, 
actual or potential, from not being generally known to, and 
not being readily ascertainable by proper means by, other 
persons who can obtain economic value from its disclosure 
or use, and (ii) is the subject of efforts that are reasonable 
under the circumstances to maintain its secrecy.20 

Generally, a trade secret is any information that derives value from its 
secrecy and is protected from discovery or disclosure by the keeper of the 
secret.21  Notably absent from this formulation are any of the protections 
which reserve to society the balance of the benefit generated by 
innovation. 

Any information may be protected if some value may be attached to it 
in secrecy. There is no limitation requiring that the information be novel, 
or non-obvious as in the case of patents.22  There are no limits on the 
duration of time during which trade secrets may receive protection.23  
Absent is a requirement that the offender who misappropriates actually use 
the trade secret, unlike in patent, copyright, or trademark infringement 
where the infringer must put the protected property to use. In fact, a 
merely threatened misappropriation of a trade secret may be sufficient for 
liability in some cases.24  There is no requirement for disclosure at any 
time.  Indeed, a disclosure may lead to both civil and criminal liability 
depending on the facts surrounding the disclosure.25  Attorney’s fees are 
available where misappropriation is willful and malicious, as are 
exemplary damages up to twice the total value of all other damages 
awarded.26  Clearly this formulation of trade secret extends a monopoly on 
information.  Why then is trade secret doctrine so lacking in the 
                                                

19 ROGER M. MILGRIM, MILGRIM ON TRADE SECRETS § 1.01. 
20 Uniform Trade Secrets Act § 1 (1985). 
21 Id. 
22 See 35 U.S.C. § 101, 102 (2012). 
23 Compare Uniform Trade Secrets Act § 1, 2(a) (protecting a trade secret so long as 

reasonable efforts to maintain secrecy are undertaken) with 35 U.S.C. § 154(a)(2) (2012) 
(defining the 20 year lifetime of granted patents). 

24 Ryan M. Wiesner, A State-By-State Analysis of Inevitable Disclosure: A Need for 
Uniformity and A Workable Standard, 16 MARQ. INTELL. PROP. L. REV. 211 (2012) 
(referring generally to the doctrine of Inevitable Disclosure, which raises considerable 
issues of policy and damage to innovation, is a topic reserved for other authors). 

25 Theft of Trade Secrets, 18 U.S.C.A. § 1832 (2012). 
26 Uniform Trade Secrets Act § 3(b), 4. 
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safeguards typically associated with the traditional systems of intellectual 
property? 
 

IV. LEGAL THEORY UNDERLYING TRADE SECRET 
 

Trade secret is wanting of safeguards because of its aforementioned 
origin in 19th century common law.  Underpinning the doctrine of trade 
secrets is the 19th century understanding of property now lost to modern 
jurisprudence.27 Conceptualizing trade secrets as property was a necessary 
step to achieve remedy desired by the court in Peabody v. Norfolk, which 
recognized a property right in trade secret.28  A basis in property allowed 
the court to overcome various legal obstacles, particularly how to enjoin a 
party not in privity to a contract from disclosing the trade secret. 

 While Justice Gray does not describe the logic leading him to define a 
property right in a trade secret, Professor Bone summarizes the reasoning: 

At common law, property rights depended on 
possession.  Possession was a prerequisite to ownership, 
and ownership was necessary for common law rights.  
Moreover, possession required clear acts manifesting intent 
to bring the thing under exclusive control and to 
appropriate it to individual use.  A person obtained 
exclusive property rights by exercising actual control over 
things in the world.  

 . . . 
Ideas were like wild animals ferae naturae, common 

property free for all to enjoy until captured.  An idea could 
be captured by “discovering” it, and then excluding others 
through secrecy.  Secrecy required constant vigilance, 
however, since ideas, like wild animals, had a tendency to 
escape.  Once gone, they returned to the commons as public 
property.29  

Given this context, the requirements of the UTSA make sense.  If 
information may be property, then secrecy is the hallmark of possession, 
thus establishing ownership with rights inherent to property.  These 

                                                
27 Miguel Deutch, The Property Concept of Trade Secrets in Anglo-American Law: 

An Ongoing Debate, 31 U. RICH. L. REV. 313, 317-18 (1997). 
28 Peabody v. Norfolk, 98 Mass. 452, 458 (1868) (“If he invents or discovers, and 

keeps secret, a process . . . he has a property in it . . . .”). 
29 See Bone, supra note 8, at 254-55 (footnotes omitted). 
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property rights were necessary to remedy the perceived injustice of a 
breach of duty in a contract for non-disclosure.30  

Unlike copyright, patent, and trademark, the trade secret doctrine was 
never designed or intended as a system to provide incentive to inventors.31  
Trade secret doctrine was necessary as a deterrent against violation of an 
inherent property right; therefore remedy was only available where there 
was some breach of duty or criminal wrong like theft.32  This was a 
distinction well understood by jurists of the 19th century given their firm 
foundation in natural law and the common law of property.   

Trade secret doctrine was discovery of the natural law governing 
property, not a legislative creation designed to foster policy.  Trade secret 
could therefore never extend a monopoly because ideas are a common 
good and the monopoly is not a creature of natural law.  A monopoly is an 
artificial creation of the state, society may extend a monopoly on a good to 
further some policy goal, but this grant of right remained subservient to 
natural law discovered by jurists.33  Unfortunately, the distinction between 
trade secret doctrine and intellectual property was lost on the jurists of the 
early 20th century embracing the teaching of legal realism.  The legal 
realists sought drivers in policy to underpin law.  Failing to comprehend 
the carefully constructed legal theory behind trade secrets and the nature 
of the inherent property rights, the realists chose to back the doctrine of 
trade secrets with the policy goals of intellectual property.   In doing so, 
the realists opened the way for jurists, not legislators, to create a monopoly 
unbounded by controls reserving the surplus of the benefit to society. 
 

V. THE DOCTRINE UNHINGED: IMPROPER MEANS 
 

The tool seized upon by the legal realist followers of policy is the 
notion of ‘improper means’.  According to the UTSA: 

“Misappropriation" means: (i) acquisition of a trade 
secret . . . by improper means; or (ii) disclosure or use of a 
trade secret . . . by a person who (A) used improper means 
to acquire knowledge of the trade secret; or (B) . . . knew or 

                                                
30 See Peabody, 98 Mass. at 461. 
31 See Bone, supra note 8, at 262 n. 94 (pointing to several sources, including the 

Restatement, which explicitly reject the idea that trade secret is intended to reward 
invention). 

32 Michael J. Hutter, Trade Secret Misappropriation: A Lawyer’s Practical 
Approach to the Case Law, 1 W. NEW ENG. L. REV. 1, 22 (1978); see also Bone, supra 
note 8, at 250. 

33 Letter from Thomas Jefferson, to Isaac McPherson (Aug. 13, 1813), http://press-
pubs.uchicago.edu/founders/documents/a1_8_8s12.html. 
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had reason to know that his knowledge of the trade secret 
was (I) derived from or through a person who had utilized 
improper means to acquire it; (II) acquired under 
circumstances giving rise to a duty to maintain its secrecy 
or limit its use; or (III) derived from or through a person 
who owed a duty to the person seeking relief to maintain its 
secrecy or limit its use. . . .34 

“Improper means” is language not present in the Norfolk decision.  
Improper means encompasses the breach of duty and criminal wrong 
contemplated by Norfolk and the earlier jurists, but it allows the realist 
justice to extend the cause of action as desired to support any particular 
policy.  This corrosion of the trade secret doctrine was well underway by 
1939 when “improper means” was incorporated into the first Restatement 
of Torts.35  Clearly the brakes were off as courts accelerated their 
expansion of protection through mid-century with the doctrine finally 
departing the rails in the case of E.I. DuPont deNemours & Co., Inc. v. 
Christopher.36 

 In Christopher, the brothers Rolf and Grey Christopher engaged in the 
business of taking aerial photographs and were hired by an undisclosed 
third party to photograph a DuPont facility in Beaumont, Texas from the 
air.37  In March of 1969, when the photos were taken, the DuPont plant 
was still under construction.38  Upon completing their flight, the brothers 
developed the photographs and delivered them to their client.39  While 
photographing the plant, their aircraft was noticed by DuPont 
employees.40  Within hours of wheel stop, DuPont tracked down the 
aircraft, identified the brothers as photographers, and demanded to know 
who had purchased the photographs.41  The brothers declined to provide 
DuPont with information regarding their client.42 

 DuPont promptly filed suit against the brothers Christopher claiming 
misappropriation of trade secrets.43  DuPont claimed that the photographs 
revealed the configuration of a section of the plant producing methanol 
and that this configuration was an element of a trade secret process 
                                                

34 Uniform Trade Secrets Act § 1(2).  
35 RESTATEMENT (FIRST) OF TORTS § 757 (AM. LAW INST. 1939). 
36 E.I. DuPont deNemours & Co. v. Christopher, 431 F.2d 1012, 1013 (5th Cir. 

1970). 
37 Id. 
38 Id. 
39 Id. 
40 Id. 
41 Christopher, 431 F.2d at 1013. 
42 Id. 
43 Id. 
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developed at some cost in research and expenditure in effort to keep 
secret.44  DuPont further claimed that an artisan analyzing photographs of 
the section of the plant exposed during construction would discern this 
trade secret process.45  According to DuPont, the brothers had wrongfully 
obtained the photographs and thus wrongfully appropriated DuPont’s trade 
secret by passing the photos on to their undisclosed client.46  

 Quite sensibly, the brothers Christopher argued that there was no 
cause of action for misappropriation because “they conducted all of their 
activities in public airspace, violated no government aviation standard, did 
not breach any confidential relation, and did not engage in any fraudulent 
or illegal conduct.”47  The Christopher court chose to ignore this argument 
and prior precedent, which held there was no wrong where there was no 
beach of duty and instead applied the improper means language of the 
Restatement, thus shifting the basis of the brothers’ liability from violation 
of an inherent right in property to some arbitrary measure of wrongfulness 
in their conduct.48 

 The court held that the brothers’ use of the aircraft was improper and 
therefore a cause of action was established.  The court reasoned that:  

One may use his competitor's secret process if he discovers 
the process by reverse engineering applied to the finished 
product; one may use a competitor's process if he discovers 
it by his own independent research; but one may not avoid 
these labors by taking the process from the discoverer 
without his permission at a time when he is taking 
reasonable precautions to maintain its secrecy.  To obtain 
knowledge of a process without spending the time and 
money to discover it independently is improper unless the 
holder voluntarily discloses it or fails to take reasonable 
precautions to ensure its secrecy.49 

Pontificating for the majority, Justice Goldberg wrote, “our ethos has 
never given moral sanction to piracy.”50  Further, “free wheeling industrial 
competition must not force us into accepting the law of the jungle as the 
standard of morality . . .”51 Thus, the court premised its holding on several 
conclusions: 1) the precautionary measures taken by DuPont were 
                                                

44 Id. 
45 Id.  
46 Christopher, 431 F.2d at 1014. 
47 Id. 
48 Id. 
49 Id. at 1015-16 
50 Id. at 1017. 
51 Christopher, 431 F.2d at 1016. 
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reasonable under the circumstances, 2) ‘sweat of the brow’ should be 
protected, and 3) a moral standard attached to the alleged offender is an 
appropriate basis for liability.  We undertake a closer analysis of these 
conclusions below. 
 

VI. UNREASONABLE PRECAUTIONS AND UNFOUNDED 
CONCLUSIONS 

 
In determining that DuPont’s precautionary measures were reasonable, 

the court advanced two arguments.  First, the court reasoned that industry 
should not be required to “guard against the unanticipated, the 
undetectable, or the unpreventable methods of espionage now available.”52  
Second, the court reasoned that protecting a secret with an ‘impenetrable 
fortress” is per se an unreasonable duty to impose in finding that 
reasonable efforts to preserve secrecy were undertaken.53 

The first argument is an unpersuasive straw man because the method 
of ‘espionage’ employed by the Christophers, aerial surveillance, was 
anticipated, detected, and preventable.  Aerial surveillance is a technique 
that has been in use since the Battle of Fleurus in 1794.54  By 1969, aerial 
surveillance as an industry was so well established as to be ubiquitous in 
use and attract global attention.55  Clearly, there was enough demand to 
support a local industry in Texas.  The court recognized that, “industrial 
espionage of the sort here perpetrated has become a popular sport.”56  
Thus, the brothers’ acts could not be unanticipated.  Nor were they 
undetectable, given that the Christophers were discovered and located 
within the day of their flight.57  Finally, the techniques to prevent such 
surveillance were well known, well established, and scalable far beyond 
DuPont’s need.58  DuPont was hardly ignorant of these techniques, given 
its critical war work and that it was and still is a manufacturer of fabrics 
and camouflage netting.59 
                                                

52 Id. 
53 Id. at 1016-17. 
54 F. STANSBURY HAYDON, MILITARY BALLOONING DURING THE EARLY CIVIL WAR 

5-15 (1941). 
55 Office of the Historian, U-2 Overflights and the Capture of Francis Gary Powers, 

1960, U.S. DEP’T OF STATE (2016). https://history.state.gov/milestones/1953-1960/u2-
incident.  

56 Christopher, 431 F.2d at 1016. 
57 Id. at 1013. 
58 E.g., WILLIAM B. BREUER, DECEPTIONS OF WORLD WAR II 116-20 (2001); see also 

Lockheed During World War II: Operation Camoflauge, LOCKHEED MARTIN (2016), 
http://www.lockheedmartin.com/us/100years/stories/camouflage.html. 

59 DuPont Heritage Timeline, DUPONT (2014), 
http://www2.dupont.com/Phoenix_Heritage/en_US/; Other Uses for Tyvek® Protective 
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The second argument goes to the costs of precautionary measures in 
that “an impenetrable fortress is an unreasonable requirement” and “a roof 
over the plant to guard its secret would impose an enormous expense.”60  
This implies that there is some relationship between the value of the secret 
and the cost of protection, and that some analysis need be undertaken to 
determine a reasonable ratio of protective expense to value.  There are 
many instances where government and industry have found it reasonable 
from a cost-benefit standpoint to build and employ an impenetrable 
fortress to keep secrets.61  Requiring a roof may be an enormous expense, 
it may even be unreasonable, but without a comparative analysis there is 
no basis for such a determination.  Unfortunately, the Christopher court 
simply suggests that where expenses are enormous, those precautions are 
unreasonable.  Furthermore, in reaching this conclusion the Christopher 
court does not consider the existence of known alternative methods of 
protection, like the aforementioned camouflage netting, where the costs 
are low.  Without engaging in any analysis and discussion of costs itself or 
suggesting some deference to objective evidence of reasonable business 
judgment with regard to cost benefit on the part of DuPont, the 
Christopher court has offered little to support its position beyond its own 
outrage.  

The Christopher court suggests that it is improper to acquire 
knowledge without spending time and effort to discover it independently.  
It seems to imply that those who have expended effort in developing an 
idea and keeping it secret deserve protection of their ‘sweat equity,’ an 
idea roundly rejected by the other intellectual property doctrines.62  The 
Christopher court takes a one-sided view, analogizing the brothers’ acts to 
a “school boy’s trick” without considering the consequences of enforcing 
DuPont’s position.63  Real harms attach to DuPont’s actions in 
enforcement because keeping the secret forces a monopoly price on 
consumers and retards development of beneficial industry and invention; 
                                                                                                                     
Covers, DUPONT (2014), 
http://www2.dupont.com/Tyvek/en_US/uses_apps/covers/other.html. 

60 Christopher, 431 F.2d at 1016.. 
61 E.g..  IRON MOUNTAIN, SECURITY WITHOUT COMPROMISE 3 (2012), 

http://www.ironmountain.com/~/media/Files/Iron%20Mountain/Knowledge%20Center/R
eference%20Library/White%20Paper/S/Security%20Without%20Compromise.pdf?dmc=
1&ts=20160307T1746427209(armed guards and access controls are prevalent at national 
laboratories, engineering contractors, and secure information storage sites such as Iron 
Mountain or Underground Vaults & Storage). 

62 Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 359-60 (1991) 
(“originality, not ‘sweat of the brow,’ is the touchstone of copyright protection.”); Ass’n 
for Molecular Pathology v. Myriad Genetics, Inc., 133 S. Ct. 2107, 2118 (holding 
extensive effort alone is insufficient to satisfy the demands of patent eligibility). 

63 Christopher, 431 F.2d at 1016. 
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information may need protection, but it is also a prerequisite for 
invention.64  The brothers’ act thus provides real benefit to society in 
eroding a monopoly.  Furthermore, can the court be justified in applying 
an arbitrary standard external to the industry when it appears the industry 
has already adopted a position acceptable to participants and unchallenged 
by shareholders or policy makers?65  DuPont was and is a willing 
participant in an industry known to engage in industrial espionage and 
should have been prepared to defend its secrets against such actions. 
 

VII. COST MECHANISMS AND DEADWEIGHT LOSS 
 

Societal costs of monopoly in patent, trademark, and copyright have 
emplaced migratory measures, though their effects have been weakened 
by ever more protective acts.66  The unfortunate reality is that trade secret 
doctrine lacks the basic mechanisms to remove societal costs of secrecy by 
internalizing them to the industry.  The inability to internalize the costs 
results in a deadweight loss for society.  It may be argued that such 
protections are not necessary; there is no statutory provision for an 
exclusive right under trade secret and hence no true monopoly.67  Under 
the other doctrines of intellectual property, the right holder may exclude 
all others from encroaching upon the right.  For example, the holder of a 
patent may prevent others from practicing the patented invention even if 
the infringing user has independently created the patented invention.  In 
trade secret, independent invention or reverse engineering are sufficient 
defenses.68   

This argument fails because it does not consider the exclusive nature 
of the secrecy itself.  The holder of the secret receives the monopoly value 
of the information.  Should an inventor independently develop or reverse 
engineer the information, the inventor then receives the diluted monopoly 
value.  This value is retained as long as the secret is maintained with the 
balance only transferring to society at disclosure.  However, with current 
trade secret doctrine, the secret may be maintained indefinitely – thereby 
resulting in a permanent deadweight loss.  If the public wealth is to be 

                                                
64 Bone, supra note 8, at 284. 
65 See Christopher, 431 F.2d at 1016. 
66 E.g. Sonny Bono Copyright Term Extension Act, Pub. L. No. 105-298, § 102, 112 

Stat. 2827 (1998) (codified at 17 U.S.C. §§ 301-304 (2012)). This shows the expansion of 
copyright protection term from a period of 30 years to more than 100 through the series 
of Copyright Acts from 1831 to the Copyright Term Extension act of 1998. 

67 Bone, supra note 8, at 267 n. 116. 
68 UTSA, supra note 20, § 1 cmt. (citing proper means as including both independent 

invention and reverse engineering). 
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preserved, this loss must be mitigated or minimized.  What mechanisms 
can be put in place to accomplish this cost reduction?   

Given the original theory underpinning trade secret doctrine, it seems 
inappropriate to apply new legislation cribbing the traditionally recognized 
measures of novelty and disclosure.  An assessment of novelty would 
require some initial disclosure, and disclosure generally would defeat the 
purpose of secrecy.  However, a statutory expiration and disclosure 
scheme could become a workable solution, as evidenced by the current 
national security policy outlined under Executive Order 13526, which 
defines the schema for managing United States government classified 
information.69  Under this schema, information is prohibited from 
remaining secret for an indefinite period.  All information must have a 
determined release date, generally a period of ten or twenty-five years 
from origination, depending upon the sensitivity of the information.70 

While limiting the temporal protections of the secret would insure an 
eventual return of value to the public, the system presents its own issues in 
terms of cost.  Specifically, new legislation of this type would impose 
additional management and enforcement costs beyond the current costs 
associated with trade secret.  Undoubtedly this scheme would require 
formation of some classification authority to manage the release of trade 
secret information.71  Practically, such authorities would have to rest 
within each particular company or the risk of destroying the secret would 
become unacceptable.  Inevitably, such a system would be subject to 
abuse at the hands of managers seeking to extend the duration or the scope 
of protection.72   Curtailing such abuse would require a vast expansion of 
oversight and policing from the system currently employed for the 
doctrine of trade secrets.  Necessarily, the enforcement costs would rest on 
the public and in all likelihood outstrip the benefit received for disclosure.  
The difficulties and complexities of attempting a new legislative solution 
of this type militate against its implementation.  Fortunately, there is an 
alternative: trade secret law already contains the required tools to 
internalize the deadweight losses through the requirement that the keeper 
make efforts to maintain secrecy.  

The tools to externalize the benefit of secrets in constructing an 
economic model describing the behavior of trade secret owners and 

                                                
69 Exec. Order No. 13526, § 1.5(d) (2009). 
70 Id. at § 1.5(b). 
71 See id. § 1.3. 
72See, e.g., Steven Aftergood, Classfied Documents: Secrecy vs. Citizenship, 

NIEMANREPORTS.ORG (Mar. 15, 2008), http://niemanreports.org/articles/classified-
documents-secrecy-vs-citizenship/.  Such is the case in government, where criticism of 
abuse and misuse of the national classification system is commonplace.   
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seekers.73  The relevant parameters are the costs of: precaution, detection, 
litigation, and enforcement.  If the owner wishes to retain the secret’s 
value, the owner must invest in precautionary measures to protect the 
secret and detection methods to enable recovery in litigation.  The choice 
to invest in precaution or detection is influenced by the expected value of 
recovery through litigation.74  The owner’s investments in precaution and 
detection externalize a portion of the monopoly value because increasing 
expenditures in these parameters generate new economic activity, for 
example hiring new guards or building new security equipment.  
Litigation also helps externalize the benefit, but imposes a reciprocal cost 
in enforcement on society, including filing fees, attorney’s fees, and 
discovery fees, among others.75  Sadly neither method will allow society 
to capture the value added in innovation the way disclosure can.76  
Therefore, we must accept some deadweight loss along with the 
protections offered under trade secret doctrine, but we can mitigate these 
losses by ensuring companies make reasonable investments in 
precautionary measures and methods of detection.  Critically, the 
investments in precaution and detection must exceed the costs of 
enforcement in order to return the balance of the benefit to the public. 
 

VIII. MARKET DISTORTIONS 
 

To ensure that the costs of precautionary measures and detection are 
internalized requires that the law not act to manipulate the parameters 
affecting the investment decisions of the industry in a way that would 
reduce these costs without an equal reduction in enforcement.  Put 
succinctly, the market for industrial intelligence should be relatively 
unregulated.  In the early years when trade secret doctrine was 
underpinned by property theory, an unregulated market was de rigueur.77  
Furthermore, the underlying property theory served as a check on 
decisions with cost consequences that were detrimental to the public 

                                                
73 Bone, supra note 8, at 305. 
74 Id. at 307. 
75 E.g., salary for trade secret lawyers. 
76 Bone, supra note 8, at 266 n. 115; Rochelle Cooper Dreyfuss, Trade Secrets: How 

Well Should We Be Allowed to Hide Them? The Economic Espionage Act of 1996, 9 
FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 1, 2 (1998). 

77 Robert G. Bone, The (Still) Shaky Foundations of Trade Secret Law, 92 TEXAS L. 
REV 1803, 1804, n.6  (2014); c.f. Mark P. McKenna, The Normative Foundations of 
Trademark Law, 82 NOTRE DAME L. R. 1839, 1874-80 (2007) (discussing early 
trademark doctrine as being underpinned by a natural rights understanding of property). 
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wealth.78  Modern jurisprudence, however, has altered the calculus in 
several important and related ways. 

The primary way the market is altered is rulings where a court 
extends trade secret protection beyond traditional areas; this is a first order 
problem.  This alters the probability of recovery and therefore the 
expected value of litigation.  Losses of value that initially could only have 
been mitigated through investment in precaution might now be 
recoverable in litigation without a necessary shift in investment in 
detection.  Expanding the scope of the definition of “trade secret,” 
however, leads to increases in the cost of enforcement as the rate of suits 
increases commiserate with the scope.  Given that the aggregate costs of 
litigation are lower than precaution, the result emerges that expansions in 
scope shift costs onto the public, increasing deadweight loss.  This is the 
trend evidenced by Christopher and continued through cases like Fujitsu 
Limited v. Tellabs Operations Inc.79 

The Christopher line of rulings expanding the protection of trade 
secret creates a second order problem in that it affects the cost of 
precaution.  In expanding protection, courts focus on a subjective standard 
of moral culpability vis-à-vis the improper means language in the UTSA 
when determining fault.  Therefore, they fail to reach the economic issues 
surrounding reasonable precaution.  Indeed, where the seeker appears 
morally culpable, courts seem generally unwilling to consider clear 
evidence of unreasonable lax precaution as destructive to ownership.80 By 
failing to impose economic consequences for lax precaution, industry is 
given incentive to under invest in precaution, which increases the 
likelihood of success in seeking.  Assuming a fixed detection rate, this 

                                                
78 Bone, supra note 79, at 1804; c.f. McKenna, supra note 79, at 1848 (describing the 

extent of trademark protections as being “considerably narrower than those recognized 
today”). 

79 No. 12 C 3229, 2013 WL 5587086 (N.D. Ill. Oct. 10, 2013). In Tellabs, the 
accused offender was a competitor who legally purchased salvaged products including 
technical documentation from a vendor through a wholly owned subsidiary corporation.  
The subsidiary did not disclose that the parent corporation wanted the products in order to 
attempt to reverse engineer them.  The Tellabs court found such actions improper and 
ruled that such accusation was a plausible claim for relief to proceed with the suit. Id. at 
*5. 

80 See id.; see also SKF USA, Inc. v. Bjerkness, 636 F.Supp.2d 696, 713 (N.D. Ill. 
2009) (reasoning that the owner’s failure to safeguard information is irrelevant when 
seeker is not ‘entitled’ to access the information); Christopher, 431 F.2d at 1016; Jessica 
L. Cole, Can You Keep A Secret? An Analysis of Methods Competitors Should Use to 
Protect Trade Secrets Before Liability for Misappropriation Attaches, 38 BRANDEIS L.J. 
437, 448 (noting that “[c]ourts become consumed by the apparent improper behavior of 
the competitor when they should encourage competition by requiring an owner to 
adequately protect its secrets”). 
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increases reliance on litigation; thereby further shifting cost onto the 
public through enforcement. 

Lawmakers too have the ability to distort the market.  Perhaps the 
largest distortion is that created by the Economic Espionage Act of 1996 
(EEA).  The act imposes criminal penalties on anyone who:  

(1) steals, or without authorization appropriates, takes, 
carries away, or conceals, or by fraud, artifice, or deception 
obtains [a trade secret];  
(2) without authorization copies, duplicates, sketches, 
draws, photographs, downloads, uploads, alters, destroys, 
photocopies, replicates, transmits, delivers, sends, mails, 
communicates, or conveys [a trade secret];  
(3) receives, buys, or possesses [a trade secret], knowing 
the same to have been stolen or appropriated, obtained, or 
converted without authorization;  
(4) attempts to commit any offense described in paragraphs 
(1) through (3) . . .81 

This language extends criminal liability beyond the activities 
contemplated by the UTSA and the Restatement.  For example, it may be 
interpreted to criminalize activity once considered lawful such as 
particular methods of reverse engineering or employees’ memorization 
and learning of information.82  Furthermore, by criminalizing attempts, the 
EEA creates an opportunity to punish individuals even when information 
is not actually secret – an interpretation rejected by the UTSA and the 
Restatement.83  The EEA would thus make trade secret the only doctrine 
of intellectual property where, “the defendant could not defend on the 
ground that the right itself is invalid.”84  The third circuit agreed with this 
interpretation in United States v. Hsu, holding that “legal impossibility is 
not a defense to a charge of attempted misappropriation of trade secrets in 
violation of [the EEA].”85   

Under the EEA, violators may be imprisoned for up to ten years.86  
The EEA therefore poses first order problems by expanding the 
enforcement burden onto both the criminal justice system and the penal 
system.  More seriously however, the EEA amplifies the second order 
                                                

81 18 U.S.C. § 1832(a)(1)-(4) (2012). 
82 Dreyfuss, supra note 78, at 14-16 (pointing out that actions held lawful and 

necessary to create a competitive market for software in Sega Enterprises, Ltd. v. 
Accolade, Inc. appear to be prohibited by the Act). 

83 Uniform Trade Secrets Act § 1 cmt. (1985). 
84 Dreyfuss, supra note 78, at 18. 
85 United States v. Hsu, 155 F.3d 189, 202 (3d Cir. 1998). 
86 18 U.S.C. § 1832(a)(5) (2012). 
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effects by altering the decision to invest in precaution.  If the current 
interpretation of trade secret doctrine only requires owners to implement 
relatively inexpensive precautions, scholars argue that by criminalizing 
relatively mundane activities the EEA makes even inexpensive 
precautions seem unreasonable and unnecessary to maintain ownership.87  
Furthermore, the strong criminal penalties provide a disincentive to 
seeking, leading to further reduction in precautionary spending, and 
subsequently increasing deadweight loss.  The additional public expenses 
associated with EEA enforcement compound this loss.   

More serious second order effects of the EEA include the chilling 
effect on innovation.  Industry can gain great benefit in the cross 
pollination of ideas as employees move from firm to firm.  Some 
industries, such as high tech firms in Silicon Valley, appear to depend 
upon this kind of information transfer for growth to such an extent that 
they rarely, if ever, enforce trade secret claims.88  Under the EEA, both 
employers and employees are exposed to the risk of serious criminal 
penalties and crippling fines for transfers of this type.  This kind of 
criminal prohibition, subject only to prosecutorial discretion, slows 
information transfer, which depresses the pace of innovation and 
economic development, lowers wages, and inhibits efficient corporate 
structures.89  The EEA therefore magnifies the existing deadweight losses 
associated with broad application of the trade secret doctrine. 

Finally, the EEA may actually encourage the kind of behavior it was 
designed to prohibit.  The EEA is not the work of intellectual property 
lawyers or Congressional committees with understanding of those 
systems.  Rather the genesis of the EEA lies in Congressional concerns 
over international industrial espionage, particularly fears that foreign 
intelligence services dispossessed of their Cold War missions would be 
turned on American national industry.90  These concerns are well 
founded.91  For example, Chinese intelligence services routinely attempt 
and succeed in appropriating trade secrets and technical information for 
the benefit of their national industry.92  Foreign national intelligence 

                                                
87 Dreyfuss, supra note 78, at 14. 
88 Bone, supra note 8, at 266 n. 115; Dreyfuss, supra note 78, at 40. 
89 Dreyfuss, supra note 78, at 38-41. 
90 Dreyfuss, supra note 78, at 5. 
91 E.g., John Markoff & David Barboza, 2 China Schools Said to be Tied to Online 

Attacks, N.Y. TIMES (Feb. 18, 2010), 
http://www.nytimes.com/2010/02/19/technology/19china.html?_r=0. 

92 James Warren, U.S. Accuses China of Cyber-spying in Theft of Trade Secrets from 
Companies, NEW YORK DAILY NEWS (May 19, 2014), 
http://www.nydailynews.com/news/world/u-s-accuses-china-cyber-spying-theft-trade-
secrets-u-s-companies-article-1.1797969. 
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apparatuses and their spies are not deterred by criminal penalties nor are 
their domestic sources.93  This lack of deterrent, coupled with the 
reductions in industrial precautionary investment engendered by the EEA, 
leaves American industry in a more vulnerable position than if the costs of 
secrecy were internalized.  Furthermore, unlike the case of a domestic 
misappropriation where the public will benefit from the shared 
information, the American market receives little benefit from 
misappropriations of foreign actors, but must still bear all the associated 
cost of enforcement and secondary effects.  Thus, the EEA in effect 
encourages the transfer of wealth and information from American industry 
to foreign economies at the expense of the American public. 
 

IX. RIGHTING THE BALANCE 
 

Several solutions are available to help rationalize trade secret doctrine 
with the appropriate scope of intellectual property protection.  The most 
obvious solution is refocusing on the reasonability of precautionary 
measures taken by the holder of a secret, rather than on the perceived 
improper behavior of the seeker.  Though not widely recognized, this 
solution finds support with some scholars and jurists.94  A rigorous and 
narrow interpretation of reasonability provides for competition beneficial 
to the public.  Reasonability must be allowed to evolve with technology, 
and courts must resist the temptation to apply particular precautionary 
thresholds.  The relevant players must analyze the reasonability of 
protective measures in terms of the likelihood of defeat. 
                                                

93 Spies are generally motivated by any one or combination of money, ideology, 
compromise, coercion, ego, and extortion.  Randy Burkett, An Alternative Framework for 
Agent Recruitment: From MICE to RASCLS, 57 STUDIES IN INTELLIGENCE 7 (2013), 
https://www.cia.gov/library/center-for-the-study-of-intelligence/csi-publications/csi-
studies/studies/vol.-57-no.-1-a/vol.-57-no.-1-a-pdfs/Burkett-
MICE%20to%20RASCALS.pdf.  Ideology and ego in particular are powerful 
motivations unsusceptible to criminal deterrence and were used to great effect by the 
Soviet Union in penetrating virtually all levels of western intelligence and industry and 
recruiting such assets as Klaus Fuchs, Christopher Cooke, and Robert Hanssen.  Gabriel 
Margolis, The Lack of HUMINT: A recurring Intelligence Problem, 4 GLOB. SECURITY 
STUD. 43, 43 (2013); RICHARD RHODES, DARK SUN: THE MAKING OF THE HYDROGEN 
BOMB (1st ed. 2005); Christina Beasley, A Comparative Study of US and Soviet HUMINT 
Tradecraft During the Cold War (July 17, 2013) (unpublished thesis, University of 
Cambridge), http://www.pem.cam.ac.uk/wp-content/uploads/2013/04/Cambridge-Paper-
CBeasley.pdf. 

94 Cole advances the idea of narrowing and points to language in Justice Brandeis’s 
dissent in the case of Int’l News Serv. v. Associated Press, 248 U.S. 215 (1918), as 
evidence of support.  While Justice Brandeis makes cogent arguments, his dissent seemed 
to have little bearing on the Christopher court and subsequent decisions. See Cole, supra 
note 82, at 448. 
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 Bone advocates a more comprehensive solution to the troublesome 
expansion of trade secret doctrine by suggesting that it be returned to its 
contractual basis.95  Thus, trade secret doctrine would apply only to those 
instances where there was a contractual breach of duty, thereby 
eliminating entirely those cases of ‘other improper means’.96  This 
application may be supplemented by use where there is a violation of an 
independent legal norm, such as theft, but only where there is “a close fit 
between the trade secret remedy and the norm.”97  Under this requirement, 
trade secret doctrine would not apply even if the brothers in Christopher 
violated FAA regulations during their flight because trade secret doctrine 
does not “serve the same goals that support the independent legal norm” of 
FAA regulations.98  While curtailing applications of trade secret doctrine 
to this level may seem extreme, secret keepers still benefit from the often-
overlooked tortious interference with contract.  Tortious interference “is 
nearly coextensive with trade secret law and provides almost identical 
relief,” but suffers from none of the infirmity that results from attempting 
to substitute intellectual property policy as a basis for application.99 

 Squaring trade secret with the EEA is a more challenging problem.  
The task of reigning in the EEA is currently in the hands of federal 
prosecutors and judges, which creates uncertainty in the market.100  The 
best solution is for Congress to weigh in and provide clear guidance.  
While a complete repeal of the EEA may be politically impracticable, a set 
of well-defined exceptions would do much to restore certainty and 
eliminate market distortions.  At a minimum, this would allow for reverse 
engineering and an express impossibility defense.  Ideally there would be 
immunity from prosecution where civil misappropriation could not be 
established.  Ultimately, Congress needs to rethink the EEA and account 
for the impact of criminal liability on what are fundamentally civil issues 
of intellectual property. 
 

CONCLUSION 
 

Trade secret doctrine forms a part of the contemporary intellectual 
property landscape, but its origin lies outside traditional intellectual 
property.  This unique origin has led to systemic problems as courts, 
which have lost sight of how trade secret doctrine was limited by its birth, 

                                                
95 Bone, supra note 8, at 297. 
96 Id. 
97 Id. at 299. 
98 Id. 
99 Id. at 303. 
100 Dreyfuss, supra note 78, at 75. 
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search for and apply intellectual property based justifications to prop it up.  
In the process, jurists have unduly burdened the process of innovation and 
injured the public wealth.  These problems are compounded by Congress’s 
attempt to solve the unrelated problem of international industrial 
espionage by poaching trade secret tools without consideration of the 
systemic effects of the legislation on intellectual property and the market 
for information.  The combination of judicial expansion and the EEA has 
put trade secret doctrine so out of balance with its proffered benefits that a 
revaluation of trade secret doctrine and its proper use is in order.  Jurists 
and legislatures must work together to rebalance trade secret doctrine 
bearing in mind the public bargain underlying intellectual property.   

Several scholars have offered solutions which may appropriately shift 
costs and restore the balance, but it remains to be seen if any will be 
implemented.  Generally, a narrowing is in order with the focus being 
strictly curtailed to eliminate the Christopher approach.  Bone suggests 
that, barring specific exceptions where cost benefit is clear; trade secrets 
should be restricted to contract principles.101 Cole does not discuss the 
contract basis but does look to ownership in the suggestion that a clear 
focus on reasonable precaution before bad acts can ensure cost beneficial 
outcomes by determining whether information is in fact secret.102  Finally, 
Dreyfuss opines that only Congressional action may correct the “‘mongrel 
nature”’ of the EEA.103  Given the nature of the political process and that 
trade secret doctrine is a creation of the common law, it is perhaps best 
that reanalysis by the judiciary should be the tool used to right the 
balance – jurists only need pay heed to reasoning of their learned 
predecessors.

                                                
101 See Bone, supra note 8, at 304.   
102 See Cole, supra note 82, at 449-50.   
103 See Dreyfuss, supra note 78, at 42-43. 



 
 

 

 


