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Editor Introduction 

 
For the first time in the history of the Law Journal for Social Justice, 

we are publishing two volumes in one year. This first issue, Fall 2017, is 
also special in that it deals exclusively in one topic: the proliferation of, 
and the issues surrounding, private for-profit prisons. Over-incarceration is 
a pressing issue in the United States and while this problem has advanced, 
an industry of private prisons has stepped in to cover the overflow and 
perpetuate the trend. 

While social justice is a perennial concern in society, recent political 
events have accelerated the urgency and necessity of law and legal literacy 
as a bulkhead against a wave of regression. It is this journal’s mission to 
provide accessible legal thought and scholarship to motivate people to 
those ends. Thanks goes out to the LJSJ executive board, editors, and to 
the wonderful authors without whom this issue would not exist. Special 
thanks also to Yvonne Lindgren of Indiana Tech School of Law for 
putting us in touch with the authors and institutions you will see featured 
in this article. 

This issue begins with an examination of the growth and consequences 
of private, for-profit prisons in Private Prisons: Profiting from, and 
Contributing to, Mass Incarceration, written by Cynthia Elaine Tompkins, 
JD. Next, Caroline Isaacs, MSW, reflects on the ways in which for-profit 
prison companies are adapting to maintain profits to a similarly 
detrimental effect in The Treatment Industrial Complex: How the For-
Profit Prison Industry is Hijacking Sentencing Reform for Corporate 
Gain. Jayanti Singh and Sayan Kundu examine how the abundant supply 
of private detention facilities is being used to dictate immigration policy in 
Profiteering from the Suffering of Immigrants - An Analysis of Judicial 
Responsibilities and Legislative Burdens. Finally, Hillel Sommer and Guy 
I. Seidman reflect on two monumental Israeli Supreme Court decisions 
that have shaped basic standards for funding and treating prisoners in 
Courts, Prisons, Budgets, and Human Dignity: An Israeli Perspective. 

 
 

John A. Burnett 
2017-2018 Editor-in-Chief  

Law Journal for Social Justice
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I.  INTRODUCTION 
 
In her book, The New Jim Crow—Mass Incarceration in the Age of 

Colorblindness,1 scholar Michelle Alexander wrote: “The nature of the 
criminal justice system has changed.  It is no longer concerned primarily 
with the prevention and punishment of crime, but rather with the 
management and control of the dispossessed.”2  Professor Alexander’s 
book focuses on the most notable group of dispossessed citizens—
African-American men.3  Alexander maintains that “[n]o other country in 
the world imprisons so many of its racial or ethnic minorities.”4  “Jim 
Crow and slavery were caste systems.  So is our current system of mass 
incarceration,”5 Alexander argues.  Certainly, the individuals “labeled 
criminals” are “control[led]” and oppressed by many systemic “laws, 
policies, customs and institutions,”6 as Alexander aptly notes. 

With a focus on African-American men, Alexander’s insightful 
scholarly study effectively addresses “the role of the criminal justice 
system in creating and perpetuating racial hierarchy in the United States.”7  
However, she states, “[i]t is not possible to write a relatively short book 
that explores all aspects of the phenomenon of mass incarceration and its 
implications for racial justice.”8  Alexander encourages other scholars to 
expand her examination and explore subjects that are relevant to “other 
groups and other contexts” impacted by mass incarceration.9  

 This Article aims to enlarge the dialogue and detailed evaluation that 
Alexander began on mass incarceration and her brief discussion of private, 
for-profit prisons by examining the origin, growth, and destructive 
consequences generated when profit-seeking businessmen form 
corporations and manage prisons.  Noticeably, innumerable private, for-
profit prisons emerged over the past several decades, profiting from 
America’s distinction of holding the world’s “highest rate of 
incarceration.”10  As the War on Drugs and other factors led to 

                                                
1 MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF 

COLORBLINDNESS (2010). 
2 Id. at 188.  
3 Id. at 16.  
4 Id. at 6.  
5 Id. at 12.  
6 Id. at 13. 
7 Id. at 16.   
8 Id. at 15.  
9 Id. at 16.  
10 Id. at 6. 
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overcrowded state and federal prisons, the door opened wide.  Wealthy 
businessmen rushed in seeking lucrative government contracts as they 
eagerly sought to invest in the big business of private prisons in the United 
States. 

In Part I, this Article considers the history and expansion of private 
prisons, and notable laws and practices that paved the way for local, state, 
and federal government officials to delegate the operations and 
management of government prisons to the private sector.  

Part II evaluates arguments in support of private prisons.  Part III 
examines failures cited by private prison opponents, and the negative 
circumstances that emerge when private, for-profit businesses are given 
authority to manage functions that are best suited for government 
supervision.  The examination addresses private prison opponents’ 
contention, that the practice of outsourcing local, state, and federal 
prisoners to private prisons must end, as the limited benefits gained are 
overshadowed by the destructive consequences generated from profit-
seeking business owners acquiring and operating government prisons.  

Given the many years of abuse, mismanagement, and other problems 
that exist at private prisons operating under federal government 
contracts,11 the Department of Justice (“DOJ”) announced on August 18, 
2016, that it will “end its use of private prisons after officials concluded 
the facilities are both less safe and less effective at providing correctional 
services than those run by the government.”12  The Deputy Attorney 
General’s Memorandum, sent to the Acting Director of the DOJ Bureau of 
Prisons (“BOP”), included the following directive: 

I am directing that, as each contract reaches the end of its 
term, the Bureau should either decline to renew that 
contract or substantially reduce its scope in a manner 
consistent with law and the overall decline of the Bureau's 
inmate population.13  

                                                
11 See infra Part III for a discussion of the destructive practices that occurred in 

private federal prisons over the past decades.  
12 Matt Zapatosky & Chico Harlan, Justice Department Says It Will End Use Of 

Private Prisons, WASH. POST (Aug. 18, 2016), 
https://www.washingtonpost.com/news/post-nation/wp/2016/08/18/justice-department-
says-it-will-end-use-of-private-prisons/?utm_term=.74b0db69b0ae.  

13 See Letter from Sally Q. Yates, Deputy Attorney General, Memorandum for the 
Acting Director Federal Bureau of Prisons (Aug. 18, 2016), 
https://www.justice.gov/opa/file/886311/download; see also ZAPATOSKY AND HARLAN 
supra note 12.  
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The August 2016 directive represented a first step, and a necessary 
response to the harmful historical practice of the federal government 
passing responsibility to private sector businesses to staff and manage 
federal prisons.  However, approximately six months later, after President 
Donald J. Trump was sworn into office, he appointed Jeff Sessions as his 
Attorney General—and shortly after Session’s confirmation hearing, the 
memorandum initiated to implement “the process of reducing—and 
ultimately ending—. . . [the federal government’s] use of privately 
operated prisons” was rescinded.14  Thus, the tables turned, and most BOP 
private prisons’ contracts were reinstated.15  Part IV recommends steps 
that should be implemented to end the practice of privately operated 
federal, state, and local prisons. 

  

II. HISTORY, EXPANSION, AND LAWS AUTHORIZING PRIVATE PRISONS 
 

America holds the distinction of having the highest rate of 
incarceration in the world.16  Indeed, “[n]o other country in the world 
imprisons so many of its racial or ethnic minorities,” as Professor Michelle 
Alexander aptly notes.17  This alarming state of affairs is attributable to 
various factors, including the War on Drugs, and a rise in the length of 
prison sentences for many nonviolent offenders.18   

Innumerable privately operated, for-profit local, state, and federal 
prisons have emerged over the past several decades, profiting from the 
                                                

14 Id.; see also Matt Zapatosky, Justice Department Will Again Use Private Prisons, 
WASH. POST (Feb. 23, 2017), https://www.washingtonpost.com/world/national-
security/justice-department-will-again-use-private-prisons/2017/02/23/da395d02-fa0e-
11e6-be05-1a3817ac21a5_story.html?utm_term=.922312d1f55e. When addressing the 
reversal of the decision to close private prisons, many sources discuss the campaign 
contributions made in support of President Trump.  Among other substantial subsidiary 
company donations made, sources report that private prison companies GEO Group and 
CoreCivic—two of the three largest private prison corporations—each donated $250,000 
to President Trump’s inaugural event funds.  Id.  See also Transaction Query by 
Individual Contributor, FED. ELECTION COMM’N, 
http://classic.fec.gov/finance/disclosure/norindsea.shtml (last visited July 7, 2017). 

15 See ZAPATOSKY, supra note 14. 
16 See ALEXANDER, supra note 1, at 6. 
17 Id.; see generally Danielle Kaeble et al., Correctional Populations in the United 

States, 2014, U.S. DEP’T OF JUSTICE (2016), 
http://www.bjs.gov/content/pub/pdf/cpus14.pdf; Antonio Moore, President Bill Clinton 
Gets It Wrong on Mass Incarceration, HUFF. POST (Apr. 4, 2016), 
http://www.huffingtonpost.com/antonio-moore/president-bill-clinton-gets-it-wrong-on-
mass-incarceration_b_9638934.html. 

18 See ALEXANDER, supra note 1, at 16–19. 
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quandary that has become known as mass incarceration in the United 
States.19  A for-profit organization is defined as follows: “A business or 
other organization whose primary goal is making money (a profit) [. . .] 
.”20  Consistent with the general definition, privately operated prisons are 
corporations—operating with the obvious objectives of making money, 
enriching private prison business shareholders, minimizing expenses, and 
growing prison corporations in order to reap maximum profits.21  As such, 
unsurprisingly, the objective of a for-profit corporation is antithetical and 
incompatible with the BOP mission—the BOP was formed to “protect 
public safety by ensuring that federal offenders serve their sentences of 
imprisonment in facilities that are safe, humane, cost-efficient, and 
appropriately secure, and provide reentry programming to ensure their 
successful return to the community.”22  In the same way, the primary 
profit-making motivation of private prisons contradicts the purpose of 
local and state government prison officials who are employed to provide 
safe, well-managed facilities and provisions for inmates.23  Since the early 
nineteenth century, the private sector has been involved in United States 
prison operations, participating in government initiated practices and 
abuses that were implemented, primarily, after the American Civil War 
ended and the Thirteenth Amendment was enacted.24  

The aim of this examination—of the historical facts pertinent to the 
Thirteenth Amendment, convict lease system, and War on Drugs—is not 
to recount history to cast aspersions on our nation’s founders and 
subsequent leaders.  It is necessary to understand how the nation arrived at 
a point where more citizens—disproportionately people of color—are 
incarcerated in the United States than any other country, with the 
government placing many prisoners under the management and 
supervision of private, profit-seeking businesses.  The historical facts, 
                                                

19 See infra Part IV for a discussion of the dominant three private prison corporations.  
The BOP 

defines private prisons as: “[p]rison facilities run by private prison corporations 
whose services and beds are contracted out by state governments or the Federal Bureau of 
Prisons.” Terms and Definitions: Corrections, DEP’T OF JUSTICE BUREAU OF JUSTICE 
STATISTICS, http://www.bjs.gov/index.cfm?ty=tdtp&tid=1 (last visited Oct. 1, 2016). 

20 BUSINESS DICTIONARY, http://www.businessdictionary.com/definition/for-profit-
organization.html (last visited Aug. 2, 2016).   

21 See generally ALEXANDER TABARROK, CHANGING THE GUARD: PRIVATE PRISONS 
AND THE  

CONTROL OF CRIME 19–21 (2003). 
22 About Our Agency, FED. BUREAU OF PRISONS, https://www.bop.gov/about/agency/ 

(last visited Jan. 2, 2018). 
23 See infra Part III for a discussion of the negative aspects of for-profit prisons.  
24 TABARROK, supra note 21, at 72–73. 
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events, and societal conditions that led to mass incarceration and the 
privatization of several prisons, must be examined and understood before 
constructive, recommended changes to end the business of private prisons 
can be implemented.  As such, this article starts with an examination of 
the Thirteenth Amendment. 

 
A.  Thirteenth Amendment 

 
In 1864, Senator Charles Sumner, a devoted abolitionist, submitted a 

resolution to his fellow Senators proposing to abolish slavery via an 
amendment to the U.S. Constitution.  Sumner’s resolution, unlike the final 
version of the amendment, did not include the prison slavery clause 
language that legally allowed slavery to persist in American prisons after 
the Civil War ended in 1865.25  

Senator Sumner’s proposed Thirteenth Amendment language: 
“Everywhere within the limits of the United States, and of each state or 
Territory thereof, all persons are equal before the law, so that no person 
can hold another as a slave.”26  Notably, Sumner’s language recognized 
the “equality for all persons before the law.”27  If adopted, the amendment 
would have completely abolished slavery in the United States.  But the 
proposed resolution failed. The Senators reached a compromise, 
overlooking language that recognized “the equality of all human beings,” 
and adding a prison slavery clause.28  Afterwards, the House passed the 
Thirteenth Amendment, which was then signed by President Abraham 
Lincoln and ratified by the states on December 18, 1865.  Slavery was 

                                                
25 See A Century of Lawmaking for a New Nation: U.S. Congressional Documents 

and Debates, 1774 – 1875, LIBR. CONGRESS, 
http://www.memory.loc.gov/cgi-

bin/ampage?collId=llcg&fileName=064/llcg064.db&recNum=592 (last updated January 
2, 2018). See U.S. CONST. amend. XIII; see also BARBARA ESPOSITO & LEE WOOD, 
PRISON SLAVERY 92 (1982). 

26  See A Century of Lawmaking for a New Nation: U.S. Congressional Documents 
and Debates, 1774 – 1875, LIBR. CONGRESS, 

http://www.memory.loc.gov/cgi-
bin/ampage?collId=llcg&fileName=064/llcg064.db&recNum=592 (last updated January 
2, 2018); see also ESPOSITO & WOOD, supra note 25, at 92-93. 

27  See A Century of Lawmaking for a New Nation: U.S. Congressional Documents 
and Debates, 1774 – 1875, LIBR. CONGRESS, 

http://www.memory.loc.gov/cgi-
bin/ampage?collId=llcg&fileName=064/llcg064.db&recNum=592 (last updated January 
2, 2018); see also ESPOSITO & WOOD, supra note 25, at 93. 

28 ESPOSITO & WOOD, supra note 25, at 93. See also RACIAL ISSUES IN CRIMINAL 
JUSTICE: THE CASE OF AFRICAN AMERICANS  41 (Marvin D. Free, Jr., ed. 2003).   
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Constitutionally upheld “as a punishment for crime whereof the party shall 
have been duly convicted.”29 Consequently, the Thirteenth Amendment 
abolished slavery but, as noted, the amendment left one major exception—
a prison slavery clause.30  The concession fulfilled the desires of pro-
slavery Senators and fellow slaveholders, allowing them to continue 
enslaving human beings, after conviction, as punishment for crime.31 
Thereafter, if the former slaveholders arrested and imprisoned black 
people, they could legally send them back to the fields to serve as slaves.32  

Only a few African-Americans were imprisoned before the Civil War 
ended in 1865.  But by exploiting the Thirteenth Amendment’s prison 
slavery clause exception, many southern states quickly enacted laws and 
initiated practices to unjustly imprison African-Americans to keep the 
population in the fields and slave-driven industries to work without 
compensation.33  In Prisons Today and Tomorrow, various scholars 
provide a sound explanation for why few African-Americans were 
imprisoned in “early penitentiaries,” before 1865, concluding, “most were 
essentially incarcerated on slave plantations.”34  However, after the Civil 
War, enactment of the Thirteenth Amendment, beginning of the 
Reconstruction Period, and passage of new state laws, significant numbers 
of African-Americans were still imprisoned in the southern states.35 

“The new laws—so-called Black Codes [and early Jim Crow laws]—
generally deprived African-Americans of basic civil rights,”36 unjustly, 
sending many to prison for offenses that white citizens were not subjected 
to. The laws mimicked legislation from the slavery era—including 
requirements that African-Americans carry passes and imposing vagrancy 
charges if black men were unemployed.37  Obviously, most African-
American men living in the southern states were unable to find 
employment, as they confronted enormous limitations given their recent 
release from slave plantations, in a land where black men had been forced 

                                                
29 U.S. CONST. amend. XIII. 
30 Id.; see also FREE, supra note 28, at 41. 
31 Id. 
32 Id. 
33 Id. 
34 PRISONS TODAY AND TOMORROW 26 (Ashley G. Blackburn et al., eds., 3d ed. 

2014). 
35 See generally Cynthia Elaine Tompkins, Title VII at 50: The Landmark Law Has 

Significantly Impacted Relationships in the Workplace and Society, but Title VII has not 
Reached its True Potential, 89 ST. JOHN’S L. REV. 693, 749-750 (2016).  

36 Id. at 750. 
37 Id. 
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to work for free rather than receiving equitable compensation for work.38  
Arresting the newly freed men for being unemployed, was nothing more 
than a corrupt, immoral strategy, implemented by southern state and local 
legislators, who manipulated the rule of law to oppress and imprison 
African-American men.39  Indeed, once African-American men were 
placed in prison, they were rushed back onto plantations and into 
industries to toil under cruel conditions without compensation.40  
Imprisonment, therefore, was key to the former slaveholders’ strategy and 
the success of their new initiative—the convict lease system—another tool 
used to force African-American men back to work for free on plantations 
and factories throughout the nineteenth century.41  

 
B.  Convict Lease System 

 
The convict lease system allowed companies, state governments, and 

plantation owners to lease prisoners and force them to work in industries 
and on farms—picking cotton and planting crops—without pay.42  In 
exchange for prison labor, government-operated prisons reduced their 
costs since the company, or individual plantation owner, paid for the 
prisoners’ food and housing.43  The abuses that this system perpetuated 
were horrendous, including an unacceptable number of hours worked, 
inadequate food and medical care, and substandard working facilities—
hence, “cruel and unusual punishment.”44   

In 1893, activist Frederick Douglass spoke about the egregious 
practices and abuses resulting from the government leasing prisoners to 
private organizations and individual plantation owners.45  He stated: 

Alabama had a state penitentiary before the war.  This was 
leased out after the war, and subsequently burned.  The 

                                                
38 Id.; see FREE, supra note 28, at 41. 
39 Free, supra note 28, at 41; see TOMPKINS, supra note 35, at 751–53. 
40  See FREE, supra note 28, at 41–42. 
41 Id. 
42 See id. See also ESPOSITO & WOOD, supra note 25, at 103. 
43  See also ESPOSITO & WOOD, supra note 25, at 103. 
44 Id.  This Article’s examination of private prisons, which houses federal and state 

prisoners today, includes striking similarities to the 19th century convict lease system—
particularly regarding their similar profit motivation.  See infra Part III for a discussion of 
the profit motivation, abuses, low wages, inadequate food, and substandard working 
facilities occurring at state and private prisons in the 21st century).  See U.S. CONST. 
amend. VIII. 

45 Frederick Douglass, Convict Lease System (1893) (unpublished manuscript) LIBR. 
CONGRESS, http://hdl.loc.gov/loc.mss/mfd.01008 (last visited July 27, 2017). 
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state controls and supports the convicts who are hired out 
by a Board of Inspectors.  Of the state convicts, the best of 
them physically, are leased out under contract, and worked 
in coal mines and on lands, Corporations being generally 
the lessees.  Others are leased to work on plantations, and 
the state also owns plantations which the convicts cultivate.  

The County convicts are mostly leased out to coal 
companies and worked in mines. The idea is, first, that the 
convict must pay by labor all costs in prosecution. . . .  The 
vice of this proceeding is that the County Officials and 
Corporations are mutually interested in increasing the 
Convict class for selfish and pecuniary purposes, and that, 
instead of lessening the number of convicts, it is for their 
interest to increase the number.  Alabama has been very 
cruel to her convicts.  At the meeting of the National Prison 
Association, at Boston, in 1880, Mr. Dawson, President of 
Alabama Board of Inspectors of Convicts, said that, at one 
time, the prison mortality had been 41 per 100, annually.46 

The convict lease system was alleged to be a form of punishment.  
Interestingly, since America’s founding, academicians, philosophers, and 
criminologists have examined the evolving reasons and philosophies used 
to justify the punishment of human beings who commit crimes.47  
Rationales for punishment range from a “retributive rationale,” which 
approves “the infliction of pain . . .  as long as the punishment is 
deserved,”48 to a biblical explanation,49 and an “utilitarian rationale,” that 
detests the infliction of punishment on human beings, believing it to be 
“essentially evil . . .  because of the infliction of pain or discomfort.”50  
The latter approach, however, still upholds punishment, finding the 
benefits that society at large reaps—“deter, incapacitate, or facilitate 
rehabilitation”—outweigh the harm.51  There are, of course, many 
different types of punishment, but incarceration is one of the most serious 
methods, given the deprivation of liberty.  Ostensibly, this fact prompted 
early American prison officials, in 1870, to develop a “Declaration of 

                                                
46 Id. 
47 See BLACKBURN, supra note 34, at 3.   
48 Id. at 4. 
49 See Exodus 21:12, Romans 13:1-5. 
50 BLACKBURN, supra note 34, at 6 
51 Id. at 6-8. 
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Principles” to guide the conduct of prison officials and the facilities that 
they manage.52   

Key portions of the 1870 Declaration and the updated 2002 principles 
address “humanity, justice, [and] protection”53 

The treatment of criminals by society is for the protection 
of society. But since such treatment is directed to the 
criminal rather than to the crime, its great object should be 
his moral regeneration. Hence the supreme aim of prison 
discipline is the reformation of criminals, not the infliction 
of vindictive suffering. . . .  

. . . While industrial labor in prisons is of the highest 
importance and utility to the convict, and by o [sic] means 
injurious to the laborer outside, we regard the contract 
system of prison labor, as now commonly practiced in our 
country, as prejudicial alike to discipline, finance and the 
reformation of the prisoner, and sometimes injurious to the 
interest of the free laborer.54  

The founding correction officials’ written principles have been 
updated several times throughout the twentieth and twenty-first centuries; 
although in revised form today, they remain the guiding principles for the 
current American Corrections Association (“ACA”).55  Moreover, 
humanity and justice are considerate and meaningful words printed in the 
Declaration of Principles—thus, it is unfortunate that the written values 

                                                
52 Declaration of Principles Adopted and Promulgated by the 1870 Congress of the 

National Prison Association, AM. CORR. ASS’N, available at 
http://www.aca.org/aca_prod_imis/docs/Exec/1870Declaration_of_Principles.pdf 

(last visited July 15, 2017). 
53 See id.; see also American Correctional Association: Declaration of Principles 

Approved Jan. 16, 2002., available at 
http://www.aca.org/ACA_Prod_IMIS/ACA_Member/About_Us/Declaration_of_Prin

ciples/ACA_Member/AboutUs/Dec.aspx?hkey=a975cbd5-9788-4705-9b39-
fcb6ddc048e0 (last visited January 2, 2018). 

54  Declaration of Principles Adopted and Promulgated by the 1870 Congress of the 
National Prison Association, AM. CORR. ASS’N, available at 

http://www.aca.org/aca_prod_imis/docs/Exec/1870Declaration_of_Principles.pdf 
(last visited July 15, 2017). 

55 See id.; see also American Correctional Association: Declaration of Principles 
Approved Jan. 16, 2002., available at 

http://www.aca.org/ACA_Prod_IMIS/ACA_Member/About_Us/Declaration_of_Prin
ciples/ACA_Member/AboutUs/Dec.aspx?hkey=a975cbd5-9788-4705-9b39-
fcb6ddc048e0 (last visited January 2, 2018). 
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have not been applied consistently to ensure that all Americans are treated 
humanely when punished and imprisoned.56   

Noticeably, the Declaration of Principles was developed in 1870.57  
Yet, the convict lease system, which the principles—on paper—explicitly 
rejected, spread throughout many southern states after the abolition of 
slavery, arguably, to keep many aspects of the Institution of Slavery in 
operation.58  The lease system, as noted, applied almost exclusively to the 
former African-American slaves.  And the principles of “humanity, 
justice, and protection” were ignored when African-Americans were 
arrested and imprisoned, allowing the system to essentially keep African-
American men enslaved for “pecuniary purposes.”59  In a disturbing 1871 
Virginia Supreme Court case, Justice Christian made the following 
statement: 

A convicted felon, whom the law in its humanity punishes 
by confinement in the penitentiary instead of with death, is 
subject while undergoing that punishment, to all the laws 
which the Legislature in its wisdom may enact for the 
government of that institution and the control of its 
inmates.  For the time being, during his term of service in 
the penitentiary, he is in a state of penal servitude to the 
State.  He has, as a consequence of his crime, not only 
forfeited his liberty, but all his personal rights except those 
which the law in its humanity accords to him.  He is for the 
time being the slave of the State.  He is civiliter 
mortuus; and his estate, if he has any, is administered like 
that of a dead man.  

The bill of rights is a declaration of general principles to 
govern a society of freemen, and not of convicted felons 
and men civilly dead. Such men have some rights it is true, 
such as the law in its benignity acccords [sic] to them, but 
not the rights of freemen. They are the slaves of the State 
undergoing punishment for heinous crimes committed 
against the laws of the land. While in this state of penal 
servitude, they must be subject to the regulations of the 
institution of which they are inmates, and the laws of the 

                                                
56 Id. 
57 Id.  
58 Id.; see FREE, supra note 28, at 41. 
59 Declaration of Principles, supra note 52; see also DOUGLASS: Convict Lease 

System, supra note 45. 
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State to whom their service is due in expiation of their 
crimes.60  

Clearly, slavery continued even after its abolition, given the prison 
slavery clause exception.61 Hence, the court in Ruffin v. Commonwealth, 
maintained that prisoners have none of the rights “endowed by their 
Creator . . . Life, Liberty, and the pursuit of Happiness.”62  Comments and 
opinions rendered in line with the Ruffin decision were often deemed 
appropriate in light of a provision commonly referred to as the “Hands Off 
Doctrine”—promoting the view that incarcerated prisoners forfeited 
numerous rights when committed to the penitentiary.63  The doctrine 
endured for decades, until the 1970’s, when the Supreme Court of the 
United States denounced it, and made clear through pertinent court 
decisions, that prisoners incarcerated in American prisons maintain 
various constitutional rights while incarcerated.64  Even with certain rights 
recognized, the prison clause exception remains a part of the Thirteenth 
Amendment, legally allowing prisoners to receive minimal pay, if any, for 
work performed.65  

While there are distinct differences between the nineteenth century 
convict lease system and the present-day private, for-profit prison 
arrangements, there are also notable similarities that can—and should—be 
drawn between the two initiatives.  Under the nineteenth century convict 
lease system, prison officials increased their revenue and reduced 
expenses by leasing prisoners to work for private plantation owners and 
industries.66  Likewise, private prison proponents argue that today’s 
federal and state prison officials reduce expenses by awarding contracts to 
the private sector, allowing private businessmen to build and manage 
prisons.67  Moreover, a key purpose of today’s for-profit, prison 
businessmen: “[They are] interested in increasing the Convict class for 
selfish and pecuniary purposes,” is analogous to Frederick Douglass’s 

                                                
60 Ruffin v. Commonwealth, 62 Va. 790, 795-96 (1871). 
61See U.S. CONST. amend. XIII. 
62 THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776); Ruffin, 62 Va. 790, 796.   
63 See generally Gary D. Spivey, Annotation, Censorship of Convicted Prisoners’ 

“Nonlegal” Mail, 47 A.L.R. 3d 1192 § 4. 
64 See Bell v. Wolfish, 441 U.S. 520 (1979); Wolff v. McDonnell, 418 U.S. 539 

(1974); Valencia v. Wiggins, 981 F.2d 1440 (1993) (establishing that prisoners both lose 
certain rights and privileges while housed in prison, but they also retain various 
constitutional rights); U.S. CONST. amend. XIV, § 1. 

65 U.S. CONST. amend. XIII. 
66 See FREE, supra note 28, at 41-42. 
67 See generally TABARROK, supra note 21, at 3, 57-59. 
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observations of the nineteenth century convict lease system.68  The convict 
lease system, therefore, was the beginning of the United States prison 
population having a disproportionate number of black males.  The next 
criminal justice initiative that has disproportionately impacted African-
Americans and other people of color, is the War on Drugs. 

 
C.  War on Drugs and the Disproportionate Impact of Mass Incarceration 

on People of Color 
 

The need for additional facilities to house America’s prison population 
was sparked in large part by the 1970’s to 1990’s War on Drugs–Michelle 
Alexander is among the scholars and criminal justice reformers who have 
noted alarming details concerning the War on Drugs. Alexander states:  

Convictions for drug offenses are the single most important 
cause of the explosion in incarceration rates in the United 
States. . . .Drug arrests have tripled since 1980.  As a result, 
more than 31 million people have been arrested for drug 
offenses since the drug war began.69   

The drug war has been directed, mainly, at those users and distributors 
of drugs residing in African-American neighborhoods and other 
communities with large groups of people of color, despite the high 
incident of drug use in communities housing other ethnic groups—further 
marginalizing primarily inner-city black men and people of color.70  
Moreover, politicians and government officials have consistently waged 
the War on Drugs in poor neighborhoods, rather than waging war against 
other violators of criminal codes, such as wealthy white-collar criminals.71  
Professor Michael A. Hallett reasons in his article Slavery’s Legacy? 
Private Prisons and Mass Incarceration:  

[P]rivate Prisons reveal truths about our current culture and 
social system that have little to do with crime control, but 
have much to do, instead, with the often racist and 
exploitative character of our capitalistic economic system. . 
. . When we declare “wars” on crime, do we do so against 

                                                
68 DOUGLASS, Convict Lease System, supra note 45. 
 
69 ALEXANDER, supra note 1, at 60 (citing MARC MAUER and RYAN KING, A 25-Year 

Quagmire: “The War on Drugs” and Its Impact on American Society (Washington DC: 
Sentencing Project, 2007), 3. 

70 Id. 
71See FREE, supra note 28, at 4-5. 
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corrupt accounting firms that cost thousands of jobs, as 
with Arthur Anderson in the recent Enron scandal, or do we 
declare war against lower-class, uneducated, and already 
largely condemned street offenders?72  

President Richard Nixon introduced the War on Drugs.73  In the 
1980’s, President Ronald Reagan expanded the initiative.74  Reagan’s zero 
tolerance drug program was designed to target not only drug dealers, but 
also drug users, as the war objective promoted increased arrests and 
prosecutions for drug possession, instead of treatment, education, and 
rehabilitation—the noteworthy, alternative methods of addressing drug 
addiction and deterring drug distribution.75   

Additionally, the billions of dollars allocated for the drug war being 
waged against drug users and distributors largely focused on the use and 
distribution of crack-cocaine, rather than powder-cocaine.76  Congress 
passed new crime legislation in 1986, and the Anti-Drug Abuse Act of 
1986 was signed by President Reagan.77  As scholar Michelle Alexander 
explains, “[a]mong other harsh penalties, the legislation included 
mandatory minimum sentences for the distribution of cocaine, including 
far more severe punishment for distribution of crack-associated with 
black—than powder cocaine, associated with whites.”78  As a result, 
arrests and prosecutions for drug possession and distribution catapulted.   

The drug initiatives advanced during the Reagan administration 
continued throughout President George H. W. Bush’s 1989-1993 term in 
office, escalating the prison population.79  Then, in the mid-1990’s, 
President William Jefferson “Bill” Clinton expanded the discourse on 
tough crime by focusing on several law enforcement objectives, including 
advancing the War on Drugs started by his predecessors.80  During his 
campaign for president, Clinton promised that he would be as tough on 
crime as any Republican—unquestionably, this was a campaign promise 
that he kept, as Clinton’s $30 billion dollar 1994 Violent Crime Control 
and Law Enforcement Act was enormous.81  The legislation’s provisions 

                                                
72 Id. at 40-41. 
73 ALEXANDER, supra note 1, at 48. 
74 Id. at 48-54. 
75 Id at 51-52. 
76 Id. at 52. 
77 Id. at 53. 
78 Id. at 53. 
79 See ALEXANDER, supra note 1, at 54-55. 
80 See generally id. at 56. 
81 Id. 
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ranged from billions of dollars in grant money allocated for states to 
address the drug war, to payments authorized for states to hire thousands 
of police officers, to loss of prisoner education grants, and, most notably—
the infamous Three-Strikes mandatory life imprisonment mandate for 
various “three-time offenders”.82  Specifically, pursuant to the Three-
Strikes mandate “the defendant receives mandatory life imprisonment if 
he or she: is convicted in federal court of a ‘serious violent felony’ and has 
two or more prior convictions in federal or state courts, at least one of 
which is a ‘serious violent felony.’  The other prior offense may be a 
‘serious drug offense.’”83   

In a 2015 interview addressing mass incarceration, “Clinton 
acknowledged [the Three-Strikes] policy’s role in over-incarceration: 

The problem is the way [the Clinton administration crime 
bill] was written and implemented. . . we cast too wide a 
net and we had too many people in prison. . . And we 
wound up . . . putting so many people in prison that there 
wasn’t enough money left to educate them, train them for 
new jobs and increase the chances when they came out so 
they could live productive lives.84   

After Clinton’s crime bill was enacted into law and additional state, 
federal, and privately operated prisons were constructed, statistics confirm 
the prison population in the United States increased to levels higher than 
those during the terms of any other president in the history of the United 
States.85  Clinton had reached his goal and remained true to his campaign 
promise that “he would never permit any Republican to be perceived as 
tougher on crime than he.”86  A DOJ Justice Policy Institute study reported 

                                                
82 Id.; see Offices of the United States Attorneys: 1032. Sentencing Enhancement—

“Three Strikes” Law Memorandum for all United States Attorneys, U.S. DEP’T OF 
JUSTICE, OFFICES OF THE U.S. ATT’YS (Mar. 13, 1995), 
https://www.justice.gov/usam/criminal-resource-manual-1032-sentencing-enhancement-
three-strikes-law; see also Meghan Keneally, What’s Inside the Controversial 1994 
Crime Bill That’s Plaguing Hillary Clinton on the Campaign Trail, ABC NEWS (Apr. 11, 
2016), http://abcnews.go.com/Politics/inside-controversial-1994-crime-bill-plaguing-
clinton-campaign/story?id=38313757. 

83 Three Strikes” Law Memorandum for all United States Attorneys, supra note 82; 
see also ALEXANDER, supra note 1, at 56. 

84 Jeremy Diamond, Bill Clinton concedes role in mass incarceration, CNN, May 7, 
2015, http://www.cnn.com/2015/05/06/politics/bill-clinton-crime-prisons-hillary-clinton/. 

85 ALEXANDER, supra note 1, at 56; see Jeff Stein, The Clinton dynasty’s horrific 
legacy: How “tough-on-crime” politics built the world’s largest prison system, JUSTICE 
POLICY INST. (Apr. 13, 2015), http://www.justicepolicy.org/news/8992. 

86 See Greg Krikorian, Federal and State Prison Populations Soared Under Clinton, 
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that “During Clinton’s eight-year tenure, the total population of federal 
and state prisons combined rose by 673,000 inmates—235,000 more than 
during Reagan’s two terms.87  Moreover, Clinton exacerbated the war 
initiated against drug use and distribution that his predecessors Nixon, 
Reagan, and Bush started, as the vast majority of the offenders in federal 
prison, during his administration, were incarcerated for drug offenses.88 

To fully appreciate the impact of the War on Drugs and mass 
incarceration on communities of color, and to evaluate the private prison 
sector’s influence and involvement in a function that, many argue, should 
be an exclusive government role, it is worth noting relevant statistics 
provided by the U.S. Department of Justice, Bureau of Justice Statistics 
(“BJS”) and state officials, as follows:  

The BJS, reports that “at yearend 2015, the United States had an 
estimated 1,526,792 prisoners under the jurisdiction of state and federal 
correctional authorities.”89  Of this number, 196,455 were incarcerated in 
federal Bureau of Prisons (“BOP”)—34,934 housed in federal contract 
private facilities.90  Moreover, BOP reports that approximately 187,432 
federal inmates were housed in bureau prisons as of July 20, 2017—an 
enormous number compared to the 1980 population of 25,000 prisoners.91   

                                                                                                                     
Report Finds, L.A. TIMES (Feb. 19, 2001), 
http://articles.latimes.com/2001/feb/19/news/mn-27373; ALEXANDER, supra note 1, at 
56. 

87 See Krikorian, supra note 86. 
88 Id. 
89 E. Ann Carson & Elizabeth Anderson, Prisoners in 2015, U.S. DEP’T OF JUSTICE, 

BUREAU OF JUSTICE STATISTICS (Dec. 2016), 
https://www.bjs.gov/content/pub/pdf/p15.pdf.  

There were 91,338 prisoners housed in state contract private prisons. BJS reports a 
small percentage decrease of 2% from the previous year prison population. Id. While this 
is only a small decrease, it still reflects progress, given the amount of reform efforts from 
the past few years, aimed at reducing the massive number of people currently serving 
time in United States prisons. See id. Regarding 2014 statistics, the BJS reported that 
“The United States held an estimated 1,561,500 prisoners in state and federal custody at 
the end of 2014”—that after many years of rising prison population numbers, the overall 
population declined, reflecting “the smallest total prison population since 2005 and the 
second largest decline in more than 35 years.” E. Ann Carson & William J. Sabol, 
Prisoners in 2014, U.S. DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS (Sept. 2015), 
http://www.bjs.gov/content/pub/pdf/p14_Summary.pdf. 

90 Carson & Anderson, supra note 89. 
91 Statistics, FEDERAL BUREAU OF PRISONS,  
https://www.bop.gov/about/statistics/population_statistics.jsp (last visited July 20, 

2017); Nathan James, The Federal Prison Population Buildup: Options for Congress, 
CONG. RES. SERV. (May 20, 2016), https://www.fas.org/sgp/crs/misc/R42937.pdf. See 
also Review of the Federal Bureau of Prisons’ Monitoring of Contract Prisons, U.S. 
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While the number of prisoners housed in federal private prisons may 
seem nominal at first glance, in comparison to the overall BOP federal 
prison population, the percentage represents a significant population of 
prisoners who need well-managed, safe facilities.  The overall money 
allocated to operate federal prisons rose from “approximately $562 million 
in fiscal year (FY) 2011 to $639 million in FY 2014.”92  Beyond the 
number of inmates serving sentences in federal prisons, many are 
incarcerated in state institutions—1,3300,337.93   

  As noted, after the Clinton War on Drugs, the United States prison 
population was enormous—new prisons were built, and the federal and 
state government began issuing contracts to private prisons to manage the 
burgeoning prison population—thus, permitting corporations to profit 
from mass incarceration.  Corporate owners lobbied and competed for 
more government contracts and sought to fill their facilities with prisoners 
“instead of lessening the number of convicts, it is for their interest to 
increase the number,”94 clearly, profiting from, and contributing to, mass 
incarceration.   

Regarding demographics, as reported in the 2015 BJS findings, black 
males in 2014, represented the largest number of individuals of any prison 
group residing in American prisons:95  Moreover, before that time, 
statistics, concerning the imprisonment of African-Americans and 
Hispanics in 2011, are astonishing—the BJS issued the following report: 

In 2011, blacks and Hispanics were imprisoned at higher 
rates than whites in all age groups for both male and female 
inmates. Among prisoners ages 18 to 19, black males were 
imprisoned at more than 9 times the rate of white males. In 
2011, Hispanic and black male prisoners age 65 or older 

                                                                                                                     
DEP’T OF JUSTICE, OFFICE OF THE INSPECTOR GEN. (Aug. 2016), 
https://oig.justice.gov/reports/2016/e1606.pdf. 

92 Review of the Federal Bureau of Prisons’ Monitoring of Contract Prisons, supra 
note 91. 

93 Carson & Anderson, supra note 89. 
94 DOUGLASS, Convict Lease System, supra note 45. Like the old convict lease 

system, businessmen have profited from prison labor. See Terry Carter, Prison Break: 
Budget Crises Drive Reform, But Private Jails Press On, ABA JOURNAL, at 46 (Oct. 
2012).  It is reported that two of the big three prison profiteers—GEO and CC had 
“combined revenues of $2.9 billion in 2010 . . . . Private prison operators have spent tens 
of millions of dollars for lobbying and campaign contributions in the past three decades.” 
Id. 

95 Prisoners in 2014, BUREAU OF JUSTICE STATISTICS (Sept. 2015), 
http://www.bjs.gov/content/pub/pdf/p14_Summary.pdf. See also ALEXANDER, supra note 
1. 
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were imprisoned at rates between 3 and 5 times those of 
white males. Excluding the youngest and oldest age groups, 
black males were imprisoned at rates that ranged between 5 
and 7 times the rates of white males. Among persons ages 
20 to 24, black males were imprisoned at about 7 times that 
of white males. Among persons ages 60 to 64, the black 
male imprisonment rate was 5 times that of the white male 
imprisonment rate. In comparison, Hispanic males were 
imprisoned at 2 to 3 times the rate of white males in 2011. 
Black females were imprisoned at between 2 and 3 times 
the rate of white females, while Hispanic females were 
imprisoned at between 1 and 3 times the rate of white 
females.96 

Additional demographic facts reported by BJS in 2014, shows that 
“[a]n estimated 516,900 black males (37%), 453,500 white males (32%), 
and 308,700 Hispanic males (22%) were in custody at the end of 2014.”97  
Notably, the Bureau of Justice Statistics reports: “More than 2% of male 
residents ages 30 to 34 were sentenced to more than 1 year in state or 
federal prison at yearend 2015.  In this age group, imprisonment rates 
were 5,948 per 100,000 black males, 2,365 per 100,000 Hispanic males, 
and 1,101 per 100,000 white males.”98 

Since 2011, criminal justice reformers have admirably helped facilitate 
new legislation and generate media attention on the issue of mass 
incarceration and its disproportionate impact on people of color.  Their 
efforts have led to noticeable changes; while African-American males and 
people of color, in general, still represent the largest group of people in 
United States prisons, the figures are not as bleak, as the 2015 yearend 
BJS report revealed these numbers: 

In 2015, imprisonment rates for white, black, and Hispanic 
adults were at their lowest levels since 2005 . . . Between 
December 31, 2014, and December 31, 2015, the rate of 
imprisonment for black adults decreased 4% (from 1,824 
per 100,000 in 2014 to 1,745 in 2015). The rate for 
Hispanic adults decreased 5%, from 860 per 100,000 to 
820. The rate for whites also declined, from 317 per 

                                                
96 Carson & Sabol, supra note 89. 
97 Id. See ALEXANDER, supra note 1, at 6, 16, & 188. 
98 Carson & Sabol, supra note 89. 
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100,000 U.S. residents age 18 or older in 2014 to 312 per 
100,000 in 2015.99 

Despite the decreased numbers of African-Americans in United States 
prisons since 2014, like the nineteenth century prison population that 
existed and grew during the era of the convict lease system, African-
Americans and other people of color continue to be overrepresented in 
United States prisons.  Reform efforts to reduce the United States prison 
population, especially the immense numbers of people of color 
overrepresented, must continue.  Additionally, the massive numbers of 
people (largely African-American males), serving sentences in United 
States prisons for drug offenses, must diminish.  The history of 
disproportionately incarcerating African-Americans, in some instances for 
minor offenses, or more harshly than white Americans—a pattern that 
started immediately after the Thirteenth Amendment was enacted and 
continued with the disparate drug penalties for crack versus powder 
cocaine, must end.  Similarly, the practice of targeting black males via so 
called Wars on Drugs, with minimal attention and resources devoted to 
wealthy white-collar offenders, must end.  As the recent BJS reports 
reflect, positive steps have been taken since 2014 to reduce the numbers, 
but more reforms are needed to overcome the inequality that people of 
color and African-Americans have endured in the criminal justice system 
since America’s founding.  

Arguably, one of the most tragic consequences of the War on Drugs 
and mass incarceration, has been the emergence and growth of private 
prisons, becoming a billion-dollar empire that enriches corporate 
businessmen and shareholders.100  BJS data reveals that “[p]rivate prison 
facilities, including nonsecure community corrections centers and home 
confinement, housed almost 18% of the federal prison population on 
December 31, 2015.”101  Thus, private prisons continue to flourish—in 
fact, BJS data reflects a steady growth in the use of private corporate 
facilities in the recent decade: “The size of the private prison population 
grew 90%, from 69,000 prisoners in 1999 to 131,3000 in 2014.”102  There 
were a total of 126,272 private prison inmates at yearend 2015 (34,934 
housed in federal and 91,338 in state prisons).103  

                                                
99 Carson & Anderson, supra note 89. 
100 2016 Annual Report, THE GEO GROUP, INC. (2016), 

http://www.snl.com/Interactive/newlookandfeel/4144107/2016-GEO-Annual-Report.pdf. 
101 Id. at Appendix Table 2. 
102 Carson & Sabol, supra note 89. 
103 Carson & Anderson, supra note 89. 
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 Like government operated prisons, a recent study by Scholar 
Christopher Petrella, suggests that private, for-profit prisons have a 
disproportionate number of people of color housed in their facilities.104  
Petrella’s exploration of nine states, selected in large part because of the 
significant pool of individuals housed in the state facilities, relates to a 
cost, profit analysis and finds that the decisions made to house more 
minorities relates to cost savings rather than a racial motivation.105  He 
explains: 

Elderly and/or geriatric prisoners tend to cost more to 
incarcerate . . . . My study firmly suggests that private 
prison management companies responsible for providing 
health services exempt themselves contractually from 
accepting and housing prisoners with chronic medical 
conditions as well as those whose health care costs will be 
“above average.” This fact results in a prisoner profile that 
is far younger and far “darker” in minimum and/or medium 
security private facilities than in select counterpart public 
facilities.106 

Some scholars and criminal justice reformers find Petrella’s 
findings equally surprising and interesting, particularly since the 

                                                
104 Christopher Petrella, The Color of Corporate Corrections, Part II: Contractual 

Exemptions and the 
Overrepresentation of People of Color in Private Prisons, RADICAL CRIMINOLOGY 

(2014), http://journal.radicalcriminology.org/index.php/rc/article/view/44/html. 
105 Id. Petrella did not review all private prisons in the U.S. Rather, he notes the 

following restrictions used: 
This study controls for differences in facility population profile. 

Therefore, only public and private facilities/units with a minimum 
and/or medium security designation are included in this comparison. 
And finally, as in my previous work, in order to avoid artificially 
inflating the over-incarceration of people of color in for-profit prisons 
this examination intentionally excludes figures from federal detention 
centers controlled by U.S. Immigration and Customs Enforcement 
(ICE), the U.S. Marshals Service, and detention facilities managed at 
the local level. For similar reasons, it strategically excludes data from 
transfer centers, work release centers, community corrections facilities, 
and reception centers. Id. 

106 Id. Petrella’s study excluded various private prison facilities, such as federal 
prisons that house primarily immigrants, which he believed would have skewed the 
findings. Id. See also Rina Palta, Why For-Profit Prisons House More Inmates of Color, 
NPR (Mar. 13, 2014), 
http://www.npr.org/sections/codeswitch/2014/03/13/289000532/why-for-profit-prisons-
house-more-inmates-of-color. 
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conclusions do not suggest a racial motive for the designation of 
more people of color housed in private prisons.107  Nevertheless, 
Petrella’s findings are drawing attention to the vital social justice 
topic of private, for-profit prisons, which needs review.  So, while 
some scholars may question the validity of Petrella’s findings, few 
would oppose his effort to examine the subject to try and explain 
the excessively high percentage of young people of color housed in 
private prisons in the United States. 

  
D.  Private Prisons Big Three Corporate Profiteers 

 
Privatization of prison operations and management creates a structure 

where profit is the aim—not punishment, rehabilitation, or other 
government purposes.  Americans should ponder how private, for-profit 
prison corporations can meet their business objective of increasing profits 
for shareholders and reducing revenues if the companies are not 
generating profits from products, such as, the sale of luxury cars, or from 
the delivery of services, such as providing financial planning.  It is a 
peculiar situation, but private, for-profit prison shareholders generate 
profits by filling the prison cells to full capacity in their privately-operated 
prisons.  Moreover, businesses’ revenues are reduced by cutting back on 
valuable services—adequate medical care, suitable living conditions, and 
other necessities—that the companies are expected to provide to the 
prisoners housed in the private facilities.   

In Economic Freedom and the American Dream, Scholar Joseph 
Shaanan, “explores the overwhelming effect of freedom to profit on 
America.”108  Shaanan notes, “The exercise of the freedom to profit 
overpowers other freedoms and values.  The right to make money and 
spend it without restrictions are fundamental American principles with far-
reaching implications.”109  In support of his theory, Shaanan addresses the 
bailouts of 2008, citing these initiatives as solid examples of what 
happens—the government is forced to rescue, or bailout failing 
businesses—when there is “unrestricted freedom to profit.”110  Shaanan 
further explores “the freedom to profit by circumventing the market, 

                                                
107 See Rina Palta, Why For-Profit Prisons House More Inmates of Color, NPR (Mar. 

13, 2014), http://www.npr.org/sections/codeswitch/2014/03/13/289000532/why-for-
profit-prisons-house-more-inmates-of-color.id. 

108 JOSEPH SHAANAN, ECONOMIC FREEDOM AND THE AMERICAN DREAM 1 (2010). 
109 Id. at 3. 
110 See id. at 1, 4, 7, & 18. 
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especially through government help.”111  In those instances, he maintains 
that the government helps advance a corporation’s “unrestricted freedom 
to profit.”112  Shaanan views this type of arrangement as “a conflict 
between a corporation’s primary economic responsibility of maximizing 
profits and demands for greater social responsibility.”113  He writes: “A 
common criticism is that when giant corporations focus exclusively on 
profits and shrug off social responsibility, their activities may impose 
large social costs on the nation.”114 Such is the case with private, for-profit 
prison shareholders and CEO’s—where businessmen are becoming 
wealthy, “through government help,” at the costs of more human beings 
being locked up in prison cells in the era of mass incarceration.115   

Consider the fact that three private corporations have acquired nearly 
all the federal, state, and local government contracts to manage U.S. 
prisons: CoreCivic, (“CC”) formerly Corrections Corporation of 
America116, GEO Group, Inc. (“GEO”)117, and Management and Training 
Corporation (“MTC”).118  CC executives boast that they are “the nation’s 
largest owner of partnership correctional, detention and residential reentry 
facilities. . . . [claiming to be] a flexible and dependable partner for 
government for more than 30 years.”119  About “70,000 inmates in more 
than 70 facilities, the majority of which are company-owned, with a total 
bed capacity of more than 80,000,” have been directed to serve their 
sentences in the CC private prisons.120  CC’s impact is broad, given the 
partnerships formed “with all three federal corrections agencies (The 

                                                
111 Id. at 2. 
112 Id. 
113 Id. at 89. 
114 Id. 
115 Id. at 2. See generally 2016 Annual Report, The GEO Group supra note 100. 
116 Bethany Davis, Corrections Corporation of America Rebrands as CoreCivic, 

CORECIVIC, (OCT. 28 2016, 11:00 AM), http://www.cca.com/insidecca/corrections-
corporation-of-America-rebrands-as-corecivic.  CC was incorporated in 1983, receiving 
its first contract from the DOJ. Id. 

117 GEO Group History Timeline, THE GEO GROUP, INC., 
http://www.geogroup.com/history_timeline (last visited July 1, 2017).  GEO formed 
under the name Wackenhut Corrections Corporation in 1984.  The company name was 
changed to The GEO Group, Inc. in 2003.  Id. 

118 MTC Corrections: Rehabilitating Offenders, MTC, 
http://www.mtctrains.com/corrections/ (last visited July 1, 2017). 

119 CoreCivic 2016 Annual Report on Form 10-K, CORECIVIC,  
http://www.cca.com/investors/financial-information/annual-reports, (last visited July 

1, 2017).   
120 About CCA: Who We Are, CORECIVIC, http://www.cca.com/who-we-are (last 

visited July 1, 2017). 



2017] PRIVATE PRISONS  

 

23 

Federal Bureau of Prisons, the U.S. Marshals Service, and Immigration 
and Customs Enforcement), many states and local municipalities.”121  
Revenue generated by CC, in 2016, totaled $1,849,785, while reports of 
inadequate medical care, poorly managed facilities, and inadequate 
resources for prisoners serving out their time at the big-three private 
prisons continued to catapult—a glaring example of companies pushing 
profits, while “shrug[ing] off social responsibility.” 122   

CC President and CEO, Damon T. Hininger, wrote a letter to his 
“fellow shareholders” in 2015, emphasizing that CC “provided meaningful 
growth opportunities [in 2015] that required capital investment in 
corrections and detention capacity with demand coming from both state 
and federal partners . . . [and there are long-term] attractive growth 
opportunities with stable, growing cash flow driving attractive dividend 
yield.”123  Hininger ensured the shareholders that the “strategies for 
growth” that CC had implemented would be beneficial, since the company 
was providing “solutions to existing and new government partners.”124  
Despite Hininger’s occasional references to “government partners . . . 
[and] individuals entrusted in our care,” CC’s overall objective, as the 
letter expresses, is the need to expand the corporate holdings and cash 
flow.125  

GEO’s Chairman of the Board, Chief Executive Officer (“CEO”), and 
Founder, George C. Zoley, boasted that his company’s “total revenues 
increased in 2015, to $1.84 billion from $1.69 billion a year ago,” with 
“net earnings increasing to $368.7 million.”126  Reported earnings for 2016 
increased to $2.18 billion.127  CEO Zoley begins his letter to the GEO 
Shareholders promoting the company’s profitmaking goals.  He writes: 

In 2016, we took significant steps to strengthen our position 
as the world’s largest provider of correctional, detention, 

                                                
121 Id. 
122 Id., SHAANAN, supra note 108, at 89; see infra at Part III for a discussion of the 

abuses, failures, and poorly managed private prison facilities. 
123 Letter from CoreCivic President and CEO, Damon T. Hininger, to CoreCivic 

Shareholders (2015) http://media.corporate-
ir.net/media_files/IROL/11/117983/2015%20Annual%20Letter%20to%20Shareholders%
20-%20Final.pdf. 

124 Id. 
125 Id. 
126 GEO-THE GEO GROUP, INC., 2015 ANNUAL REPORT 3,  
https://www.snl.com/interactive/lookandfeel/4144107/2015AnnualReport.pdf. 
127 GEO-THE GEO GROUP, INC., 2016 ANNUAL REPORT 3,  
http://www.snl.com/Interactive/newlookandfeel/4144107/2016-GEO-Annual-

Report.pdf. 
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and community reentry services. During the year, our 
company achieved several financial and operational 
milestones, and our companywide performance reached 
new highs driven by strong results from our diversified 
business units of GEO Corrections & Detention and GEO 
Care.128 

When research for this article was initiated in 2016, GEO’s website 
reported that the company, through its partnership with the federal, state, 
and local government, “oversees the operation and management of 
approximately 66,500 beds in 58 correctional and detention facilities [in 
the United States.]”129  GEO’s 2017 website data reports a substantial 
increase in beds and facilities, rising to “75,000 beds in 70 correctional 
and detention facilities,” despite the fact that the Bureau of Justice 
Statistics reports a slight 2% decrease of prisoners imprisoned in the 2015 
U.S. prison population.130 

Additionally, CEO Zoley enthusiastically reports “276,000 admissions 
and 267,000 releases” in corrections and detentions in 2016.131  It is worth 
noting, that during this same period, when Zoley and his company 
shareholders succeeded in processing voluminous admissions and filling 
to full capacity their private prison beds to increase profits, criminal 
justice reformers were endeavoring to decrease the massive United States 
prison population and the persistent growth of private prisons.  Clearly, 
the noted data, reflecting private prisons’ aggressive, deliberate pursuit of 
full capacity private prisons, in order to ensure a consistent increase in 
private prison profits, establishes the profit-seeking objective of private 
prison company executives and shareholders. Their purpose directly 
contradicts criminal justice reformers social justice purpose—the 
reformers strive to reduce prison overcrowding and end government 
contract awards to private companies in the disgraceful age of mass 
incarceration. 

Interestingly, in his 2016 letter to shareholders, CEO Zoley states that 
GEO staff were successfully “managing an average daily population of 

                                                
128 Id. 
129 GEO: Management & Operations, THE GEO GROUP, INC.,  
http://www.geogroup.com/Management_and_Operations (last visited Jan. 20, 2017). 
130 Id.; see E. ANN CARSON & ELIZABETH ANDERSON, U.S. DEP’T OF JUSTICE OFFICE 

OF JUSTICE PROGRAMS BUREAU OF JUSTICE STATISTICS, NCJ 250229, PRISONERS IN 2015 
(2016), https://www.bjs.gov/content/pub/pdf/p15.pdf. The report notes the decreased 
prison population from December 2014 to December 2015. 

131 GEO: Management & Operations, THE GEO GROUP, INC.,  
http://www.geogroup.com/Management_and_Operations (last visited Jan. 20, 2017). 
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more than 60,000 individuals throughout the year without any significant 
incidents at our facilities across the United States.”132  Zoley’s contention, 
however, is disputed by several notable reports of abuse and egregious 
incidents that occurred in 2016, and earlier years at GEO facilities in the 
United States.133  Indeed, the large numbers of reported infractions and 
violations, led to the 2016 DOJ Office of Inspector General (“OIG”) 
review of private prisons.134  

  
E.  Laws Authorizing Private Prisons 

 
Congress has not proposed or enacted legislation specifically 

authorizing the federal government to issue contracts to private prisons—
for operation, management, and in some instances, ownership of the 
facilities; although, as discussed earlier, the BOP routinely awards private 
prison contracts pursuant to their authorized procedures. Among others, 
the BOP contract awards are administered in accordance with the 
following pertinent regulations and procedures: 

The BOP’s contracting process is governed by the Federal 
Acquisition Regulations (FAR) and the Justice Acquisition 
Regulations. The BOP’s acquisition policy supplements the 
FAR and the Justice Acquisition Regulations and provides 
uniform acquisition procedures. Contractors must comply 
with all applicable federal, state, and local laws and 
regulations, as well as all applicable executive orders, case 
laws, and court orders. In addition, contractors must follow 
a number of BOP policies and requirements as defined in 
their contracts. One specific requirement applicable to all 
contract prisons is obtaining and maintaining accreditation 
from the American Correctional Association (ACA) and 
the Joint Commission on Accreditation of Healthcare 
Organizations.135 

                                                
132 GEO-THE GEO GROUP, INC., 2016 ANNUAL REPORT 3,  
http://www.snl.com/Interactive/newlookandfeel/4144107/2016-GEO-Annual-

Report.pdf. 
133 See infra Part III, for more details of private prison abuse at GEO facilities. 
134 The OIG findings, generally unfavorable, are examined in this Article, at Part III. 

In addition, MTC is the third largest private prison corporation, employing “8,446 people 
worldwide.” MTC Rehabilitating Offenders, MTC, 
http://www.geogroup.com/history_timeline (last visited July 1, 2017) See infra at Part III 
for a discussion of the MTC private prison corporation’s failures. 

135 EVALUATION & INSPECTIONS DIVISION 16-06, OFF. OF THE INSPECTOR GEN., U.S. 
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Only a small number of states, such as the state of Illinois, prohibit 
private prisons through legislation.136 In fact, thirty or more states have 
enacted legislation authorizing government contracts with private prison 
business owners—for operation, management, and in some instances, 
ownership of the facilities.137   

In the mid-1980’s, when state and federal government contracts were 
awarded to the private sector, observers, including those in academia, 
believed that the contracts would be revoked—many scholars predicted 
successful legal challenges and other minefields.  The presumption was 
understandable, given the odd circumstance of private, for-profit 
corporations managing facilities that, arguably, should be operated and 
managed solely by the government.138  Legal challenges raised, however, 
have generally been unsuccessful, thus, allowing the trend of private 
businessmen running prisons to proceed.   

The non-delegation doctrine139 has often been raised by private prison 
opponents—the doctrine developed from the Due Process Clause of the 
Fifth and Fourteenth Amendments, and Article I, § 1, of the United States 
Constitution: “All legislative Powers herein granted shall be vested in a 
Congress of the United States, which shall consist of a Senate and House 
of Representatives.”140 However, the United States Supreme Court has 
concluded that delegation of various functions to the private sector is 
constitutional; as such, the non-delegation doctrine has not prevented 
government contract awards to private prisons.141   

In addition to the non-delegation doctrine, for several decades, the 
most significant legal challenge waged against private prisons related to 
concerns that prisoners serving time in private prisons could have their 
constitutional rights violated without access to legal remedies.  Private 
prison opponents considered the following question: Whether prison 

                                                                                                                     
DEP’T OF JUST., REVIEW OF THE FEDERAL BUREAU OF PRISONS’ MONITORING OF 
CONTRACT PRISONS 6 (2016), https://oig.justice.gov/reports/2016/e1606.pdf. 

136 730 ILL. COMP. STAT. ANN. 140. 
137 See, e.g., COLO. REV. STAT. ANN. § 17-1-201(1) (West 2008); FLA. STAT. 

ANN. § 994.715(1) (West 2009); IND. CODE ANN. § 31-9-2-115(a) (West 2009). 
138 See generally TABARROK, supra note 21. 
139 The non-delegation doctrine is generally defined as “[t]he principle in 

administrative law that 
 congress cannot delegate its legislative powers to agencies.”  Nondelegation 

Doctrine, CORNELL L. SCH.: LEGAL INFO. INST., 
https://www.law.cornell.edu/wex/nondelegation_doctrine (last visited Feb. 1, 2017). 

140 U.S. CONST. art. I, § 1. 
141 See Ira P. Robbins, The Impact of the Nondelegation Doctrine on Prison 

Privatization, 35 UCLA L. Rev. 911, 916 (1988). 
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officials employed in private prisons could be sued by inmates for 
violations of their Eighth Amendment rights under the United States 
Constitution.  The United States Supreme Court considered the Eighth 
Amendment rights of private prison inmates in 2012, and in an 8-1 
decision, the Court issued its holding in Minneci v. Pollard, ruling, as 
follows: 

Where, as here, a federal prisoner seeks damages from 
privately employed personnel working at a privately 
operated federal prison, where the conduct allegedly 
amounts to a violation of the Eighth Amendment, and 
where that conduct is of a kind that typically falls within 
the scope of traditional state tort law (such as the conduct 
involving improper medical care at issue here), the prisoner 
must seek a remedy under state tort law.142   

While prisoners generally may pursue the state tort law option, private 
prison opponents have voiced concerns about the Minneci majority court 
ruling—opponents’ misgivings resonated in Justice Ginsburg’s Minneci 
dissenting opinion.  Justice Ginsburg wrote: 

Were Pollard incarcerated in a federal-or state-operated 
facility, he would have a federal remedy for the Eighth 
Amendment violation he alleges.  For the reasons stated in 
the dissenting opinion I joined in Correctional Services 
Corp. v. Malesko, I would not deny the same character of 
relief to Pollard, a prisoner placed by federal contract in a 
privately operated prison. Pollard may have suffered 
“aggravated instances” of conduct state tort law forbids, but 
that same aggravated conduct, when it is engaged in by 
official actors, also offends the Federal Constitution.  
Rather than remitting Pollard to the “vagaries” of state tort 
law, I would hold his injuries, sustained while serving a 
federal sentence, “compensable according to uniform rules 
of federal law.”143  

As private prison contracts continue to be issued by the government, 
additional legal challenges are likely, particularly considering the 
heightened public attention directed towards privately operated prisons 
during the 2015–2016 presidential campaign.  In 2015, former presidential 
candidate, Senator Bernie Sanders, and Representatives Raul Grijalva, 
                                                

142 Minneci v. Pollard, 565 U.S. 118, 130 (2012). 
143 Id. at 130-31. 
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Keith Ellison, and Bobby Rush co-sponsored the Justice is Not For Sale 
Act of 2015.144  The proposed bill sought to ban all of the nation’s for-
profit, private prisons.145  The legislation was removed from the 
Congressional list of pending bills because it was not enacted before 
Congress concluded the term session that began January 2015 and ended 
January 2017—however, the bill was reintroduced on July 13, 2017; “[i]t 
will typically be considered by committee next before it is possibly sent on 
to the House or Senate as a whole.”146 

 

III.  ARGUMENTS PROMOTING PRIVATELY OPERATED FOR-PROFIT 
PRISONS 

 
This Article’s examination of arguments in support of private, for-

profit prisons is considerably shorter than the examination of arguments in 
opposition to private prisons.  The abbreviated discussion is not intended 
to downplay arguments made by private prison proponents—rather, there 
are significantly fewer solid arguments made in support of private prisons.  
In fact, there is only one prominent argument that is consistently made in 
support of private, for-profit prisons and, not surprisingly, it relates to 
money—the costs related to building and managing prisons.  Indeed, for 
several years, federal, state, and local bureaucrats argued that government 
contracts awarded to private businessmen to operate and manage prisons 
reduce agency costs.147  While some scholars agree with the government 
officials’ cost savings assessment, others, citing a GAO 2007 study, argue 
that, at least for federal private prisons, “[a] methodologically sound cost 
comparison analysis of BOP and private low and minimum security 
facilities is not currently feasible because BOP does not gather data from 
private facilities that are comparable to the data collected on BOP 

                                                
144 JUSTICE IS NOT FOR SALE ACT OF 2015, H.R. 3543, 114th Cong. (2015), 

https://www.congress.gov/bill/114th-congress/house-bill/3543. 
145 Id. The bill also addresses the quota imposed on Immigration and Customs to fill 

thousands of beds in private prisons, and proposes changes to private entities profiting 
from telephone services provided to inmates. 

146 JUSTICE IS NOT FOR SALE ACT OF 2015, H.R. 3543, 114th Cong. (2015), 
https://www.govtrack.us/congress/bills/114/hr3543; see JUSTICE IS NOT FOR SALE ACT OF 
2017, H.R. 3227, 115th Cong. (2017), 
https://www.govtrack.us/congress/bills/115/hr3227. 

147 See generally JAMES AUSTING & GARRY COVENTRY, U.S. DEP’T OF JUSTICE, 
BUREAU OF JUSTICE ASSISTANCE, NCJ 181249, EMERGING ISSUES ON PRIVATIZED 
PRISONS 15-18 (2001) https://www.ncjrs.gov/pdffiles1/bja/181249.pdf. 
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facilities.”148 Nevertheless, researchers studying private prisons generally 
agree that private prison buildings are constructed in less time than 
government facilities and at a lower price.149  Faced with rising prison 
populations, sparked from the War on Drugs and subsequent crime control 
legislation, the government responded to the need to quickly find enough 
facilities and beds to house the burgeoning number of offenders.  Faster 
construction and cost savings generated from private sector prisons 
supports proponents’ argument that more private prisons should be owned 
and operated by the private sector.150   

Further, private prison proponents, particularly the big-three corporate 
CEO’s, maintain that when new prisons are built the economy improves, 
as new jobs are generally offered to citizens in communities where private 
prisons are constructed.151  Another argument made in support of private 
prisons is the concept that, because private prison contracts are easier to 
cancel, performance goals and outputs from staff will be exemplary 
because the threat of losing a private prison contract will improve the 
quality of work performed; and, the argument is made, that inmates are 
provided better living facilities than government-run prisons.152  

 Some of the noted proponent arguments might have seemed 
reasonable when private prisons were first initiated in the early 1980’s.  
However, from 2001-2015, studies began to reflect the failures of 
privately operated and managed prisons, as Part III establishes. 

 

IV.  ARGUMENTS OPPOSING PRIVATELY OPERATED FOR-PROFIT 
PRISONS—FAILURES AND NEGATIVE CONSEQUENCES  

 
Federal, state, and local government officials emphasize, that the most 

pressing matter impacting the decision to award contracts to private, for-
profit prison corporations, concerns the need to address the challenges 
associated with overcrowded prisons.  Even so, many criminologists, 
reformers, and scholars question the propriety of the government shifting 
                                                

148 U.S. GOV’T ACCOUNTABILITY OFFICE, REPORT TO THE SUBCOMMITTEES ON 
COMMERCE, JUSTICE, AND SCIENCE, SENATE AND HOUSE APPROPRIATIONS COMMITTEES 
(2007) https://www.gao.gov/assets/270/267843.html. See Friedmann, Apples-To-Fish: 
Public and Private Prison Cost Comparisons, 42 FORDHAM URBAN L.J. (2016).   

149 TABARROK, supra note 21, at 87. 
150 See id. 
151 See generally TABARROK, supra note 21, at 130-131. 
152 Id.; James Austin & Gary Coventry, Emerging Issues on Privatized Prisons, 

NATIONAL CRIMINAL JUSTICE REFERENCE SERVICE (Feb. 2001), 
https://www.ncjrs.gov/pdffiles1/bja/181249.pdf.  
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responsibility to the private sector to perform essential governmental 
functions related to correctional operations.153   

Concerns are raised about the huge amount of funds awarded to 
private companies, with some of the funds supporting the immense 
salaries of company CEO’s and making shareholders wealthy. Criminal 
Justice reformers who oppose private prisons cite innumerable contract 
failures, including substandard management, abuses inflicted upon private 
prison inmates, the inability to effectively address the exceptional needs of 
female prisoners, the negative and disproportionate impact that building 
more private prisons has on communities of color and notably, disturbing 
policies and practices that promote and further the overpopulation of 
prisons to generate profits. The dilemma of overcrowded prisons, officials 
note, was central to “[t]he [federal] BOP’s annual expenditures on contract 
prisons increasing from approximately $562 million in fiscal year (FY) 
2011 to $639 million in FY 2014.”154   

In early 2016, the Department of Justice OIG began a review to 
determine how the BOP “monitors” facilities operated by the CCA, GEO, 
and MTC.  The review was long overdue given the number of federal 
prisoners housed in private BOP facilities since contracts were first 
awarded in 1997, and considering the numerous problems that have 
occurred in BOP contract prisons the past several years.  Notable incidents 
include:  

2008 and 2009 riots at the Reeves County Detention 
Center, assaults on prison staff in 2011 at the Big Springs 
Correctional Center, a killing of a prison officer and 
innumerable other injured people in 2012 at the Adams 
County Correctional Center—‘the disturbance involved 
approximately 250 inmates who . . . [reportedly] were 
angry about low-quality food and medical care,’ –  and a 
2015 incident where the Willacy County Correctional 
Center was severely damaged following fires set by 
disgruntled inmates.155 

                                                
153 Gabriel Eber & Margaret Winter, Private Prisons Are the Problem, Not the 

Solution, ACLU (Apr. 30, 2012, 4:38 PM), https://www.aclu.org/blog/private-prisons-
are-problem-not-solution. 

154 See DEP’T OF JUSTICE, OFFICE OF THE INSPECTOR GENERAL, 16-06, REVIEW OF THE 
FEDERAL BUREAU OF PRISONS’ MONITORING OF CONTRACT PRISONS (2016), available at 
https://oig.justice.gov/reports/2016/e1606.pdf. 
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In addition to assessing how BOP monitors private prison facilities, 
the OIG review gathered data from “2011-2014”.156  The investigation 
considered “whether contractor performance meets certain inmate safety 
and security requirements and analyzed how contract prisons and similar 
BOP institutions compare with regard to inmate safety and security 
data.”157   To reach the glaring conclusions cited in the investigation 
report, the OIG collected and analyzed data from 14 contract prisons that 
were operational during the period of . . . review and from a select group 
of 14 BOP institutions with comparable inmate populations to evaluate 
how the contract prisons performed relative to the selected BOP 
institutions.”158   OIG data was gathered from a review of eight specific 
areas: “contraband, reports of incidents, lockdowns, inmate discipline, 
telephone monitoring, selected grievances, urinalysis drug testing, and 
sexual misconduct.”159   The OIG reached the following conclusions: 

[T]hat in a majority of the categories we examined, contract 
prisons incurred more safety and security incidents per 
capita than comparable BOP institutions. OIG site visits 
revealed safety and security concerns and inappropriate 
housing assignments. While the contract prisons had fewer 
positive inmate drug tests and sexual misconduct 
allegations than BOP institutions they had more frequent 
incidents of contraband finds, assaults, uses of force, 
lockdowns, guilty findings on inmate discipline charges, 
and selected categories of grievances. BOP contracts place 
the responsibility for quality control on the contractor 
rather than on the BOP. BOP’s monitoring of contract 
prisons needs improvement.160 

The OIG findings were disturbing, though not surprising to many 
reformers, criminologists, and scholars who had—for several decades—
argued that private prisons create more problems than they solve.  Thus, 
the investigation, ostensibly, confirmed many of the reformers concerns, 
that private prisons are poorly managed and staff are not accountable to 
BOP quality control oversight.  

The OIG report presents clear and regrettable examples of 
mismanagement of staff, operations, and contract funds, and inadequate 
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BOP monitoring of the facilities.  Additionally, the audit also “found that 
the contractor had failed to comply with contractual requirements in the 
areas of billing and payment.”161  Arguably, the findings validate concerns 
raised by criminal justice reformers, who maintain that private prisons 
form mainly to make a profit, rather than using adequate funds and 
resources to provide prisoners proper medical care, necessities, and safe 
and secure facilities.  For example, the report revealed that the GEO 
contractor could not validate a significant “3 million in costs that were 
either unallowable or unsupported or funds that should be put to better 
use.”162  It is unclear how the “unallowable or unsupported” funds were 
used.  However, what is clear, is the fact that GEO Group Corporation, 
paid its CEO approximately $6.6 million dollars in compensation, stocks, 
and bonuses in 2015, and a little more than $5 million in 2016.163 

Regarding the BOP’s findings “that BOP facilities incurred more 
safety and security incidents per capita than comparable BOP institutions,” 
GEO’s Executive Vice President for Contract Compliance, Patricia 
McNair Persante submitted a written response to the BOP, offering an 
incredible explanation for why her company is unable to maintain safe and 
secure prisons.  Persante complained, that the OIG failed to “include 
additional information on the differences in the [contract facilities] 
population demographics [from the BOP facilities] and its effects on the 
data analysis.”164  She explained that GEO private prisons house “criminal 
aliens [primarily from Mexico] and not U.S. citizens,” which she claims, 
leads to a “very homogeneous” group of people who . . . responds as one 
to any issue, real or perceived.”165  Persante insists that “this is a factor . . . 
as certain prohibited acts are higher in CAR [Criminal Alien Requirement] 
facilities for this reason and the need for facility lockdowns is higher”166   

Part of the exaggerated description, given by the GEO executive, is 
unsubstantiated, and some might argue, illogical.  That is, while different 
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cultures may often form alliances and more willingly reach agreements 
amongst themselves than with people from a culture other than their own, 
it simply is unreasonable to suggest that a “very homogeneous group of 
people” will all agree on “any issue, real or perceived.”  Over 80% of the 
population of prisoners in CAR GEO facilities (1,000 or more people) are 
from Mexico or Central America, serving time for immigration 
convictions.167  Even accounting for the gang presence that Persante 
references, which may occasionally set the stage for group leaders 
controlling large groups of people, is it feasible that approximately 1,000 
individuals, imprisoned at either of the applicable contract facilities, all 
agree “as one” on “any issue” placed before the group?     

Like GEO, the executives for the other big contract prisons—CC and 
MTC—adopt Persante’s position, that the “homogenous foreign national 
population, will have a significant impact on rates of inmate 
misconduct.”168  MTC executives added, that the OIG’s failure to address 
the homogeneous population that they serve led to “misleading 
information that made contract prisons appear to be more violent than 
public prisons—when they serve completely different populations.”169  
Their responses, however, do not include the extreme position taken by 
Persante, on behalf of GEO.  It should be noted, also, that the OIG 
investigators acknowledge their belief that “a higher incidence of 
substantiated misconduct [at contract facilities housing federal prisoners] 
may be an indication of greater inmate behavioral challenges in contract 
facilities, which merits further analysis and action by the BOP.”170  Even 

                                                
167 Id., at 1, 73. 
168 Id. at 70; see id. at 76. 
169M.T.C Corrections Position Statement CHLOE NORDQUIST, JUSTICE DEPARTMENT 

CONSIDERING NO CONTRACT RENEWALS FOR PRIVATE PRISONS, INCLUDING TAFT (Aug. 
18, 2016) available at https://www.turnto23.com/news/local-news/justice-department-
considering-no-contract-renewals-for-private-prisons-includes-taft-prison.  

 
Professor Alexander, “Sasha” Volokh, is among the scholars who questioned the 

O.I.G’s findings, noting concerns about various sections of the report, including 
criticizing the O.I.G for not sufficiently considering the demographic population in the 
contract prisons.  Volokh adopts the same position as the big-three private prison 
executives, albeit, his argument does not reach the exaggerated position that Persante 
articulated.   SASHA VOLOKH, DON’T END FEDERAL PRIVATE PRISONS, 
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2016/08/19/dont-end-
federal-private-prisons/?utm_term=.463d4db3d438 (last visited Jan. 2, 2018). 

170 See DEP’T OF JUSTICE, OFFICE OF THE INSPECTOR GENERAL, 16-06, supra note 154, 
at 22. The O.I.G report notes, that G.E.O, C.C, and M.T.C “corrected the safety and 
security deficiencies that the B.O.P identified,” which kept their contracts from being 
revoked while they were under review by the O.I.G. Id. 



 LAW JOURNAL FOR SOCIAL JUSTICE [Vol. 8 

 

34 

so, Persante’s stereotypical description is extreme, as it is filled with 
implicitly biased, harmful stereotypes that potentially contribute to groups 
of people—in this case Mexicans—being stigmatized rather than 
addressing valid problems that may exist in regards to the large 
demographic population of individuals residing in the contract facilities.  

In response to the troubling OIG report, it is noteworthy that the DOJ 
announced in August 2016, that it would move to reduce and eventually 
close all BOP private prison facilities.  Nonetheless, when Attorney 
General Jeff Sessions was appointed by President Trump in February 
2017, he reversed the August 2016 directive.171  As such, once again, 
private prisons housing federal prisoners, in addition to state and local 
contract prisons, are thriving and profiting from mass incarceration.  It 
will take a concentrated plan and significant oversight to close the 
lucrative federal, state, and local private corporations that receive an 
immense amount of government funds each year to operate private 
prisons.  Recommendations for ending private prisons are set forth in this 
Article’s Part IV discussion. 

In addition to safety and security concerns, noted in the OIG report, 
there were due process violations, as the OIG found that some newly 
committed prisoners were “improperly” placed in Special Housing Units 
commonly designated for unruly prisoners, or those who needed 
“administrative segregation.”172  The restrictions placed upon prisoners 
housed in the special units include “restricted and controlled movements; 
limited access to programs such as educational or vocational programs, as 
well as work details; and limited telephone calls.”173 The men and women 
placed there had not committed any infractions—they were simply there 
because they were new arrivals and beds were not available in the general 
unit.174  The OIG found that the practice was initiated because of the lack 
of available beds, “contrary to both ACA [American Correctional 
Association] standards and BOP policies.”175 As journalists James 
Ridgeway and Jean Casella note: 

Serving time in prison is not supposed to be pleasant. Nor, 
however, is it supposed to include being raped by fellow 
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prisoners or staff, beaten by guards for the slightest 
provocation, driven mad by long-term solitary confinement, 
or killed off by medical neglect. These are the fates of 
thousands of prisoners every year—men, women, and 
children housed in lockups that give Gitmo and Abu Ghraib 
a run for their money.176 

Notably, while some private prisons provide for a specified number of 
prisoners to be housed in the contract facilities, other private prisons’ 
profits increase based on their ability to fill the institutions’ beds with 
prisoners.  Both approaches lead to maximum profits for the corporations 
that oversee the prisons.  And in the latter situation, since the prospect of 
increasing profits for shareholders and paying higher salaries to executives 
is based on the number of beds filled at each contract facility, it is not 
likely that corporate staff will consistently turn down the opportunity to 
accept additional prisoners, even if the facilities are ill-equipped to meet 
the needs of the increased number of occupants.  

In November 2014, journalist Shane Bauer applied for jobs at several 
private prisons, “to see the inner workings of an industry that holds 
131,000 of the nation’s 1.6 million prisoners.”177  Specifically, Bauer 
wrote: 

As a journalist, it’s nearly impossible to get an 
unconstrained look inside our penal system.  When prisons 
do let reporters in, it’s usually for carefully managed tours 
and monitored interviews with inmates.  Private prisons are 
especially secretive.  Their records often aren’t subject to 
public access laws; CCA has fought to defeat legislation 
that would make private prisons subject to the same 
disclosure rules as their public counterparts. And even if I 
could get uncensored information from private prison 
inmates, how would I verify their claims?  I keep coming 
back to this question: Is there any other way to see what 
really happens inside a private prison?178 
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When Bauer applied for the private prison jobs, he did not use an 
undercover name, or alter his resume to conceal the fact that he worked for 
the Foundation for National Progress—the organization that publishes 
Mother Jones.179  With a quick Internet search or brief background check, 
(Bauer used his actual social security number) it would have been obvious 
that Bauer works for an organization that has written extensively about the 
problems in private prisons, generally condemning their existence.180  
Bauer was offered a job at the CCA (now known as CoreCivic (CC)).  He 
accepted the position and worked at the Winn Correctional Center, “a 
CCA-run Louisiana prison, [for several months] and then . . . . [Mother 
Jones staff] spent 14 more months reporting and fact-checking.”181  
Bauer’s reported findings are astounding and eye-opening for all.  
Particularly revealing are the executives’ and staff officials’ numerous 
references made about the lack of experience needed to gain employment 
at CC private prisons.  Bauer learned the following facts during in person 
and video-recorded training sessions, and from fact-checking details about 
CC’s operations: 

I studiously jot down notes as the HR director fires up a 
video of the company’s CEO, Damon Hininger, who tells 
us what a great opportunity it is to be a corrections officer 
at CCA.  Once a guard himself, he made $3.4 million in 
2015, nearly 19 times the salary of the director of the 
Federal Bureau of Prisons.182 

 Regarding staff qualifications and the profit-seeking mission 
of private prisons, Bauer learned these facts: 
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People say a lot of negative things about CCA,” the head of 
training, Miss Blanchard, tells us. “That we’ll hire 
anybody. That we are scraping the bottom of the barrel. 
Which is not really true, but if you come here and you 
breathing and you got a valid driver’s license and you 
willing to work, then we’re willing to hire you.” She warns 
us repeatedly, however, that to become corrections officers, 
we’ll need to pass a test at the end of our four weeks of 
training. We will need to know the name of the CEO, the 
names of the company’s founders, and their reason for 
establishing the first private prison more than 30 years ago. 
(Correct answer: “to alleviate the overcrowding in the 
world market.”)183 

Thomas Beasley and T. Don Hutto are the founders of CC.184  Bauer 
watched a video while attending a CC training session in which Beasley 
discussed the private prison business method—a simple process, as he 
sees it. In a magazine interview in 1988, Beasley stated: “You just sell it 
like you were selling cars, or real estate, or hamburgers.”185  Bauer’s 
assessment of Beasley’s statement: “Beasley and Crants ran the business a 
lot like a hotel chain, charging the government a daily rate for each 
inmate. Early investors included Sodexho-Marriott and the venture 
capitalist Jack Massey, who helped build Kentucky Fried Chicken, 
Wendy’s, and the Hospital Corporation of America.”186 

For the CC private prison CEO to receive a multi-million-dollar salary 
that is 19 times higher than the BOP director—who manages the nation’s 
largest population of federal prisoners—it is worth pausing to ponder:  

What level of knowledge and skills does CEO Hininger and the other 
big-three private prison CEO’s bring to prison operations and management 
to merit the gargantuan amount of annual taxpayer money paid? And what 
skills are required to gain employment as a correctional officer at one of 
the big-three facilities that receive about $639 million in government 
contracts for operations and expenses annually?187 Moreover, under the 
leadership of the big-three, private prison company CEO’s, have 
contract/private prisons met the requirements of providing safe and secure 
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facilities, are the prisons adequately staffed, and are prisoners receiving 
adequate medical care, and so forth?   

The 2016 BOP OIG report was discussed earlier to provide a general 
overview of private prisons’ breaches of responsibility owed to the 
prisoners that they house, and to address the fiscally irresponsible 
designation of government money.  However, to fully grasp the gravity of 
the matter at hand—the dangers, abuses, and failures of the government 
privatizing what should remain a function of the federal or state 
government—this Article examines the horrendous operations, 
management, living conditions, and lawsuits at two private prisons: 
Reeves County Detention Center (“Reeves”) and Walnut Grove Youth 
Correctional Center.  The incidents and investigations examined all stem 
from facilities owned, operated, and managed by two of the big-three, 
private prison corporations—GEO and MTC. 

Reeves is one of the BOP’s largest and earliest private contractors; 
therefore, for this Article’s examination of private prisons, a glimpse of 
the conditions at Reeves provides a useful assessment of how federal 
private prisons are functioning and addressing the needs of the prisoners 
housed in their facilities.   

The Reeves County Detention Center, a private, for-profit prison 
owned and operated by the GEO Group and located in Pecos, Texas, 
received its first BOP contract in 2007.188  GEO executives boast “Pecos is 
the seat of Reeves County in ‘far west’ Texas and home to . . . . ‘the 
largest detention/correctional facility under private management in the 
world.”189  Reeves is populated with adult males who are not American 
citizens.190  Prisoners at the facility are commonly referred to as criminal 
aliens because they are generally in detention for violating immigration 
laws.191  Facilities such as Reeves that house primarily house offenders of 
immigration laws, fall under the category designated as Criminal Alien 
Requirement prisons.192  Mass incarceration represents a cash-cow for 
private prisons, since revenues increase based on the number of people 
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housed.  Therefore, get tough on crime initiatives and mandatory 
sentencing laws that keep people in jail longer contribute to profits. 

With stricter immigration laws implemented after the September 11, 
2001 terrorist attacks, private prison profiteers seized the moment by 
acquiring multi-million-dollar government contracts.  This increased the 
funds in existing contract awards that were awarded to build more prisons 
to hold the burgeoning population of individuals convicted for violating 
immigration laws.  As the private prisons’ businesses grew, so did the list 
of complaints about poor operations and substandard facilities.  The list of 
problems at the Reeves private prison is so lengthy, that even proponents 
of private prisons should avoid arguing that the executives and staff 
employed there are providing beneficial services to society and the CAR 
facility prison population.  Thus, after decades of complaints received 
about Reeves, DOJ OIG went to the facility to review the operations and 
management procedures.  The OIG findings were alarming—there were 
safety and security glitches, and problems with the medical care that 
prisoners received, among others concerns.  Many problems stemmed 
directly from the BOP’s dereliction of its monitoring responsibilities.193   

Among others, significant deficiencies included two riots within a 
short period of time—December 2008 and January 2009—where poor 
staffing was found to be a contributory factor.194  In other words, if the 
Reeves facility had been properly staffed, and other quality control 
measures had been met, the riots may not have occurred.  One Texas 
official passed by the facility on the evening of the second riot, and after 
seeing smoke coming from the town, she stated: “The prison is burning 
again.”195   

The second prison fire was alleged to have started over prisoners’ 
angry reactions following the death of a fellow prisoner—who died and 
was removed from the facility in what was presumed a “large black trash 
bag.”196  The deceased prisoner, Jesus Manuel Galindo, was kept in 
solitary confinement before he died, despite his mother’s daily calls to 
advise prison officials that her son “was suffering from severe seizures in 
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the ‘security housing unit.’”197  When prison officials finally responded to 
Galindo’s mother’s calls, they simply chose to “offer him Tylenol—and to 
move him out of isolation so he could get help quickly when he had 
seizures.”198 

In late 2010, the ACLU, representing Galindo’s estate, filed a lawsuit 
against GEO, the BOP, and the contractor that provided the inadequate 
medical treatment. The ACLU alleged “federal constitutional and/or state 
tort claims” against the officials for the “paucity of medical staffing; 
inadequate medical supervision, training, and quality-control; and a lack 
of medical observation beds.”199  

Given the millions of dollars awarded to Reeves annually to pay 
salaries, provide staff training, and manage the facility operations, it is 
inexcusable that officials failed to adequately staff the facility compounds, 
endangered the lives of innumerable prisoners, and jeopardized the safety 
of the prison staff.  It is reported that GEO’s revenue totaled $1.69 billion 
in 2014 with $143.8 million in net income profits.200  However, it is 
apparent that the huge revenues were not being used to bring in a full, 
well-trained staff to ensure that the facilities are safe since even the BOP 
OIG review of Reeves established that “[w]hile low staffing levels alone 
were not the direct cause of the disturbances, they directly affected 
Security and Health Services functions.”201  

Like the federal BOP contract prisons, state private prison facilities 
have also been plagued with failures.  A compelling New York Times 
headline—Privately Run Mississippi Prison Called a Scene of Horror, Is 
Shut Down—draws attention to the egregious private prison debacle.202  
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The newspaper article addresses several horrifying incidents that occurred 
at the state-funded, private prison—Walnut Grove Youth Correctional 
Facility (“Walnut Grove”) located in Walnut Grove, Mississippi.203  

In 2012, the DOJ investigated the Walnut Grove Youth Correctional 
Center.  The final report revealed several failures, mismanagement, 
abuses, and civil rights violations at the facility.204  Walnut Grove housed 
thousands of young offenders, ranging in age from 13-22 years old.  
Cornell Corrections was the first operational manager of the Walnut Grove 
facility, before GEO corporation received a contract from the state of 
Mississippi.  MTC was the final contractor responsible for the facility at 
the time of its September 2016 closing.   

Among other violations, the DOJ concluded that Walnut Grove prison 
officials did not report and were “deliberately indifferent to staff sexual 
misconduct and inappropriate behavior with youth,” and that excessive 
force was used against inmates, and that inmate medical needs were not 
sufficiently addressed.205  The report emphasized that the sexual 
misconduct was the most egregious that DOJ staff had ever 
encountered.206  In September 2016, the Walnut Grove, Mississippi 
facility closed. The mission of prison officials is to provide care for the 
individuals housed in their facilities.207  In the United States, the 
Constitution prohibits the “infliction” of “cruel and unusual punishments” 
and provides each person with equal protection of the laws.208  
Nevertheless, notable incidents from the Reeves private prison facility and 
Walnut Grove, such as poorly staffed units and failure to provide proper 
medical care, suggest that the duty to provide humane care and meet the 
ACA requirements was breached.209   
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Further, if government officials were fully managing and staffing the 
Reeves and Walnut Grove facilities and other contract prisons—not just 
having a few onsite monitors, or having BOP or state monitors located 
offsite—they would be considered public servants, employed to serve the 
public and societal interests.  But, as noted throughout this Article, private 
sector corporate executives are not public servants—their objective, by 
definition, is to maximize profits and advance the interests of their 
shareholders—not public service interests.  And, GEO, CC, and MTC, are 
private, for-profit businesses.  The companies’ CEO’s unreasonably high, 
multi-million-dollar annual compensation packages, in addition to the 
shareholders multi-million-dollar annual profits—awarded during the time 
that Reeves, Walnut Grove, and other private prisons were insufficiently 
staffed—is a solid warning, that a for-profit, private prison corporation’s 
main objective is to maximize profits.   

Therefore, since the CEO’s seem to be guided by the pursuit of profit 
maximization, not public service objectives, any increased expenses 
needed to hire and train additional staff, provide prisoners good medical 
care, and so forth, will likely not be met, because to adequately meet those 
requirements, profits would be reduced.  For that reason, it is appropriate 
that the BOP finally decided to close Reeves units 1 and 2 (leaving unit 3 
open) effective July 31, 2017,210 and that the Mississippi Department of 
Corrections closed the Walnut Grove facility in September 2016. 
Considering the substantiated list of complaints, riots, mismanagement, 
and lack of proper BOP monitoring of Reeves, and the State of 
Mississippi’s monitoring of Walnut Grove over the past decade, the 
decision to close two units at Reeves and the Walnut Grove facility is long 
overdue.  The facilities stand as grave examples of the destructive 
consequences that result from private businessmen using prisons to 
maximize profits—these facilities and many more with similar problems 
and incidents, give the opponents of private prisons substantial reasons to 
petition for the elimination of all federal, state, and local private prison 
contracts. 

 

V.  RECOMMENDATIONS TO END PRIVATE PRISONS 
 

The Reeves and Walnut Grove facilities’ events examined, and the 
DOJ OIG investigation of the federal BOP’s monitoring of contract 
                                                

210 County Judge: Two Units at Reeves County Detention Center to be Closed 
Indefinitely, CBS7 (MAY 26, 2017), http://www.cbs7.com/content/news/County-Judge-
Units-1-and-2-at-Reeves-County-Detention-Center-to-be-closed-424694823.html. 



2017] PRIVATE PRISONS  

 

43 

prisons report on private prisons, represent clear examples of failures that 
have occurred at privately operated prisons holding contracts with federal, 
state, and local governments.  In addition to Reeves and Walnut Grove, 
other BOP, state, and local contract facilities are also reeking with 
problems and mismanagement.211  The violations that have occurred at 
private prisons have prompted prison advocacy groups, scholars, elected 
officials, and many reformers to issue appeals to federal, state, and local 
governments requesting that officials halt contracts issued to private 
prison corporations, and close all federal, state, and local private prison 
facilities.212 

There are definitive steps that the DOJ BOP and state and local 
officials should take.  Foremost, regarding federal contracts issued to 
private prisons, Attorney General Jeff Sessions’ directive to reauthorize 
BOP private prisons should be reversed, based on the failures, abuses, 
exploitation, and problems examined in this Article and other studies.  
Yet, just because something should happen does not mean that it will.  
Indeed, it is unlikely that the federal BOP or state and local private prison 
contracts will be terminated anytime soon, as many reformers remain 
concerned that the big-three corporations seem to have a great deal of 
influence, given their exorbitant campaign contributions,213 extensive 
lobbying,214 and close association with ALEC.215  Nevertheless, ending 

                                                
211 See generally U.S. DEP’T OF JUSTICE, OFFICE OF THE INSPECTOR GEN., REVIEW OF 

THE FEDERAL BUREAU OF PRISONS’ MONITORING OF CONTRACT PRISONS, at ii (Aug. 
2016), https://oig.justice.gov/reports/2016/e1606.pdf. 

212 See Attorney General Jeff Sessions must stop doing private prison companies’ 
bidding, COMMON CAUSE, http://www.commoncause.org/take-action/act/attorney-
general-jeff-sessions-doing-private-prisons-bidding-department-of-
justice.html?gclid=EAIaIQobChMIh-Tnjb-
y1QIVCUwNCh2p0QlIEAMYASAAEgIOKPD_BwE?referrer=https://www.google.com
/ (last visited June 1, 2017). 

213 Id. 
214 Id. 
215 ALEC is the acronym for the American Legislative Exchange Council.  Here is 

how ALEC describes their mission: 
 
The American Legislative Exchange Council is America’s largest nonpartisan, 

voluntary membership organization of state legislators dedicated to the principles of 
limited government, free markets and federalism. Comprised of nearly one-quarter of the 
country’s state legislators and stakeholders from across the policy spectrum, ALEC 
members represent more than 60 million Americans and provide jobs to more than 30 
million people in the United States.  About Alec, ALEC: AMERICAN LEGISLATIVE 
EXCHANGE COUNCIL, https://www.alec.org/about/ (last visited June 1, 2017). 

 
ALEC claims to be “a leader in criminal justice reform,” insisting that the 
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private prisons can happen—but it will take time, and a concentrated, 
intentional focus on the issues and problems at hand.   

This Article sets forth a few additional steps that could lead to a 
gradual decline and eventual ending of private prisons.  First, consider the 
BOP OIG recommendations, made in August 2016:   

To ensure that the contract prisons are, and remain, a safe 
and secure place for housing federal inmates, we 
recommend that the BOP: (1) Convene a working group of 
BOP subject matter experts to evaluate why contract 
prisons had more safety and security incidents per capita 
than BOP institutions in a number of key indicators, and 
identify appropriate action, if necessary. To improve 
monitoring and oversight of BOP contract prisons, we 
recommend that the BOP: (2) Verify on a more frequent 
basis that inmates receive basic medical services such as 
initial medical exams and immunizations. (3) Ensure that 
correctional services observation steps address vital 
functions related to the contract, including periodic 
validation of actual Correctional Officer staffing levels 
based on the approved staffing plan. (4) Reevaluate the 
checklist and review it on a regular basis with input from 

                                                                                                                     
organization “has brought state legislators and stakeholders together to combat the trend 
of unforgiving and harsh criminal laws.” Criminal Justice Reform, ALEC: AMERICAN 
LEGISLATIVE EXCHANGE COUNCIL, https://www.alec.org/issue/criminal-justice-reform/ 
(last visited June 1, 2017).  However, it has been reported by available sources that ALEC 
has worked closely with CC to influence state immigration legislation, so that CC and 
can fill its private prison cell beds to generate big profits. Mike Elk & Bob Stone, The 
Hidden History of ALEC and Prison Labor, THE NATION (Aug. 1, 2011), 
https://www.alec.org/issue/criminal-justice-reform/.  

 
Moreover, many private prison opponents share the following view espoused by Lisa 

Graves, of the Center for Media and Democracy.  She writes: 
 
The American Legislative Exchange Council (ALEC) describes itself as the largest 

“membership association of state legislators,” but over 98% of its revenue comes from 
sources other than legislative dues, primarily from corporations and corporate 
foundations.[1] After the 2010 congressional midterm elections, ALEC boasted that 
“among those who won their elections, three of the four former state legislators newly-
elected to the U.S. Senate are ALEC Alumni and 27 of the 42 former state legislators 
newly-elected to the U.S. House are ALEC Alumni.” Lisa Graves, American Legislative 
Exchange Council, THE CENTER FOR MEDIA AND DEMOCRACY-SOURCEWATCH, 
http://www.sourcewatch.org/index.php/American_Legislative_Exchange_Council (last 
updated Oct. 12, 2017). 
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subject matter experts to ensure that observation steps 
reflect the most important activities for contract compliance 
and that monitoring and documentation requirements and 
expectations are clear, including for observation steps 
requiring monitors to engage in trend analysis.216 

Even though the OIG’s recommendations were made with the intent of 
improving private prisons—not fully ending them217—if the 
recommendations are followed at each contract prison, pertinent 
information about basic medical services and other information will be 
discovered by BOP officials through the tighter monitoring procedures 
implemented.  All federal and state officials should implement similar 
recommendations, and even stricter procedures than those in the OIG 
report when contracts are awarded to private prisons.   

Specifically, the information gathered from tighter monitoring 
procedures should uncover abuses and problems, such as those outlined at 
the Reeves and Walnut Groves facilities, making violations of the ACA 
Declaration of Principles and other human rights violations known to the 
highest-level BOP and state officials in a timely manner, rather than at the 
time of a long-overdue inspection or facility audit.  BOP and state on-site 
staff monitors would, therefore, be required to promptly report egregious 
findings to the top-level government officials (not simply make notations 
on a checklist) and prompt and efficient decisions would need to be made 
about revoking contracts where the standards of care, safety, security, and 
other objectives are violated.   

Most studies that address the problems with private prisons focus, in 
large part, on the failures and conflicts related to the private corporations.  
Yet, it is advisable to not shift all focus to the private entities.  Certainly, 
DOJ, the federal BOP, and the state and local officials that award the 
contracts bear much of the blame for the private prison debacle.  
Especially since private prisons could not continue to profit from the 
tragic conditions of mass incarceration if all federal, state, and local 
contract prisons were terminated or reduced after violations at the facilities 
are sufficiently monitored and uncovered by BOP and state officials.  If 
the apparent plan, however, is to continue the contracts (despite the 
compelling innumerable examples of failures, abuses, and profit 
                                                

216 See U.S. DEP’T OF JUSTICE, OFFICE OF THE INSPECTOR GEN., REVIEW OF THE 
FEDERAL BUREAU OF PRISONS’ MONITORING OF CONTRACT PRISONS, at ii (Aug. 2016), 
https://oig.justice.gov/reports/2016/e1606.pdf. 

217 The decision issued by former Deputy Attorney General to begin the process of 
closing BOP private prison facilities was not made until after the BOP report 
recommended improvements.  See id. 
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motivation at the expense of quality care) federal BOP and state officials’ 
role in monitoring private prisons must not be subordinate.  Those 
responsible for monitoring the contracts must employ the steps outlined 
above and additional processes as well, such as the following objectives:  

In addition to having current on-site facility monitors, contracts 
awarded should have written terms giving high-level BOP and state 
officials the right to enter any private prison at any time, without notice, to 
conduct a review of a private prison facility’s operations.  And, the BOP 
and each state should appoint a private prison grievance review board 
responsible for reviewing all private prisoner grievances—this 
responsibility should not continue to be the primary responsibility of 
private prison staff.   

Both the unannounced, random facility visits conducted by the BOP 
and states’ top-level officials, and the oversight given to grievances filed, 
will contribute to better care, safety, and more secure private prison 
facilities.  It may also lead to the eventual closing of facilities, as needed.  
Because, as noted, careful monitoring by the most accountable officials 
(generally the top-level supervisors who will conduct unannounced 
inspections), and the cooperative oversight of grievances filed should not 
only reveal areas that need improvement, but will likely expose problems 
and egregious facts.  Information gathered from careful, tighter monitoring 
procedures will hold private prison staff, BOP, and state on-site monitors 
accountable for poor management and inadequately staffed facilities.  It 
will also bring to light the voluminous, complex, and continuing problems 
occurring at private prisons.  Random inspections and reports of violations 
are helpful in exposing the abuses and problems occurring at private 
prisons, unlike the previous monitoring plans initiated by on-site 
monitors—because even with the long BOP checklist used to record 
issues, the OIG found that the BOP monitoring needed improvement.     

The recommended steps to end private, for-profit prisons outlined in 
this Article are not made in vain.  The Author does not naïvely overlook 
the influence of groups like ALEC and private prisons’ lobbying strategies 
and large campaign donations.  Instead, the recommendations are made 
with the expectation that public persuasion and information are powerful 
tools, essential to the success or failure of the recommendations.  That is, 
when an organization is scrutinized, investigated, and performance is 
properly reviewed and documented by appropriate top-level officials, 
workforce performance either improves or information of violations 
occurring is exposed to the public.  In the case of private, for-profit 
prisons, careful, appropriate, high-level officials’ random on-site 
monitoring will likely uncover significantly more violations that will be 
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revealed to the public.  If that happens, particularly in this age of social 
media—where information is easily discoverable and transmitted through 
mediums like Facebook and Twitter—public awareness and outrage, 
coupled with what will likely be innumerable validated findings, could 
compel officials to reduce and take necessary steps to end the 
inappropriate arrangements of government public servants placing a vital 
public service mission in the hands of private sector businessmen whose 
objectives are to make money, not serve society. 

Terminating all private sector prison contracts would improve society.  
Private businessmen simply should not be profiting from a social dilemma 
as disgraceful as the mass incarceration of human beings to keep beds 
filled and increase profit margins.  Moreover, considering the number of 
abuses that have occurred in private prison facilities, if any additional 
facilities are closed, BOP and states should make prominent public 
announcements to notify the public of each closure.  Well-publicized 
public announcements of closures will draw the public’s attention to the 
problems occurring at private prisons.  Thus, transparency is an important 
and necessary step in the process to end private prisons. 

 

VI.  CONCLUSION 
 

The laws and practices that effectively opened the doors for private, 
for-profit prisons to operate and manage prisons, need to be reviewed—
and in most cases abolished—before the Jim Crow caste system that 
Professor Alexander observed can be eliminated, given private, for-profit 
prisons’ “stake in the expansion—not the elimination—of the system of 
mass incarceration.”218  

This Article aimed to draw attention to the history of imprisonment in 
the United States after slavery was abolished, the increase in the numbers 
of African-Americans’ in American prisons beginning in 1865, and the 
Thirteenth Amendment’s prison slavery clause to reflect how innumerable 
African-Americans were incarcerated in earlier centuries for minor, unjust 
violations of the Black Codes and Jim Crow laws and then placed under 
the convict lease system of bondage.   

This Article’s examination of vital historical facts, laws, and practices 
should have caused readers to recognize that the United States 
government’s unjust imprisonment of many African-American citizens 
throughout the nineteenth century significantly and unjustly enlarged the 

                                                
218 ALEXANDER, supra note 1, at 231.  
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American prison population.  Additionally, this Article explored the 
persistent expansion of the prison population in the twentieth century, 
after the purported War on Drugs was initiated and promoted by several 
twentieth century presidents.   

Some of the nation’s historical events, laws, initiatives, and biased 
practices resulted in African-Americans being disproportionately 
represented in United States prisons, and America’s unfortunate 
distinction of having the highest rate of incarceration in the world.219  
These circumstances contributed to the government’s need to build more 
prison facilities, and the rise of private, for-profit prisons to help house the 
massive number of prisoners.  

Finally, this Article aimed to enlarge the dialogue and detailed 
evaluation of private prisons by exploring arguments in support and 
opposition of profit-seeking businessmen forming corporations and 
managing prisons.  The detailed examination laid the foundation for the 
conclusion reached—that the practice of outsourcing local, state, and 
federal prisoners to reside in private prisons must end, as the limited 
benefits gained are overshadowed by the destructive consequences 
generated from profit-seeking business owners acquiring and operating 
government prisons.  Profiting from crime, punishment, and biased laws 
and practices should not have been allowed in the nineteenth century, via 
the convict lease system.  Likewise, profiteers today should not be 
profiting from a social dilemma as disgraceful as the mass incarceration of 
human beings. 

 
 

                                                
219 Id. 
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I.  INTRODUCTION 
 

As states pursue sentencing reform efforts to reduce prison 
populations, the private, for-profit prison industry faces pressure to adapt 
to a shifting penal landscape that is bending increasingly towards 
alternatives to incarceration.  

State and federal contracts represent roughly equal portions of the 
contracts held by both CoreCivic (formerly Corrections Corporation of 
America) and GEO Group. The private prison industry depends on 
expansion and acquisition of new contracts to continue being profitable. 
Sentencing reform campaigns that reduce prison populations threaten the 
profit margins for prison corporations.  

In response to these developments, the private prison industry is 
continuously adapting. By re-branding and expanding into in-prison health 
care, mental health treatment, and other “alternative” programming, for-
profit prison corporations seek to ensure growth and stability.  

The result is an emerging “Treatment Industrial Complex” —the 
movement of the for-profit prison industry into correctional medical care, 
mental health treatment, and “community corrections”. Community 
corrections include corrections programs outside of jail or prison walls: 
probation and parole services including halfway houses; day reporting 
centers; drug and alcohol treatment programs; home confinement; 
electronic monitoring; and an array of supportive services such as 
educational classes and job training. 

The term “Treatment Industrial Complex” has its roots in a 1961 
address by President Dwight D. Eisenhower, who expressed his concern at 
the time about defense contractors, politicians, and the press capitalizing 
on public fears during the cold war with the Soviet Union in order to 
secure more military spending. Eisenhower said, "In the councils of 
government, we must guard against the acquisition of unwarranted 
influence, whether sought or unsought, by the military-industrial 
complex."1  

In 1997, educator, author, and activist Angela Davis delivered a 
speech entitled “The Prison Industrial Complex”, which later served as the 
title of a book on the subject. Writing in ColorLines, Davis explained: 

                                                
1 Eric Schlosser, The Prison Industrial Complex, ATLANTIC MONTHLY (Dec. 1998) 

https://www.theatlantic.com/magazine/archive/1998/12/the-prison-industrial-
complex/304669/.  
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[Incarceration and the maintenance of penal infrastructure], 
which used to be the primary province of government, is 
now also performed by private corporations, whose links to 
government in the field of what is euphemistically called 
“corrections” resonate dangerously with the military 
industrial complex. The dividends that accrue from 
investment in the punishment industry, like those that 
accrue from investment in weapons production, only 
amount to social destruction. Taking into account the 
structural similarities and profitability of business-
government linkages in the realms of military production 
and public punishment, the expanding penal system can 
now be characterized as a “prison industrial complex.2  

In 1998, Eric Schlosser, writing in The Atlantic, further described 
the phenomenon:  

Three decades after the war on crime began, the United 
States has developed a prison-industrial complex—a set of 
bureaucratic, political, and economic interests that 
encourage increased spending on imprisonment, regardless 
of the actual need . . . It is a confluence of special interests 
that has given prison construction in the United States a 
seemingly unstoppable momentum. It is composed of 
politicians, both liberal and conservative, who have used 
the fear of crime to gain votes; impoverished rural areas 
where prisons have become a cornerstone of economic 
development; private companies that regard the roughly 
$35 billion spent each year on corrections not as a burden 
on American taxpayers but as a lucrative market; and 
government officials whose fiefdoms have expanded along 
with the inmate population.3 

In this industry, the raw material is people. While the Prison Industrial 
Complex was dependent on incarceration or detention in prisons, jails, and 
other correctional institutions, the Treatment Industrial Complex now 
allows the same corporations to profit from the housing of people with 

                                                
2 Angela Davis, Masked Racism: Reflections on the Prison Industrial Complex, 

COLORLINES (Sept. 10, 1998) https://www.colorlines.com/articles/masked-racism-
reflections-prison-industrial-complex.  

3 Schlosser, supra note 1.  
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mental illnesses in facilities that had originally been intended as a 
therapeutic environment, such as state hospitals or civil commitment 
centers. In addition, the corporations stand to profit from expanding their 
purview beyond physical prisons and jails to supervision and surveillance 
of people on parole or probation and formerly incarcerated people, 
potentially infiltrating all segments of the criminal justice system.  

Many for-profit prison corporations generate revenue by charging “per 
diem”—meaning a dollar amount for every incarcerated individual, for 
every day. It is a static system to a large degree, dependent upon fixed 
contracts based on established sentencing practices and population rates. 
The Treatment Industrial Complex, on the other hand, is a dynamic 
system, with many people constantly moving through. This high volume 
represents the potential for higher profit. 

Under the Treatment Industrial Complex, individuals may no longer be 
held in prisons, but instead are housed in other types of facilities like 
mental health institutions, residential drug treatment centers, and halfway 
houses. While corporations typically charge a lower per diem for these 
facilities, the pool of individuals is larger than the incarcerated population 
and therefore can generate greater profit margins for the company. 

Those individuals who are not physically held in any sort of 
institution, yet remain under state supervision through home arrest, 
probation, parole, or other community corrections programs become 
potential profit-making schemes when corporations can charge for 
monitoring equipment, supervision fees, drug testing, counseling, and the 
like. Although the profit generated from this type of supervision is 
typically low, the length of time under supervision may be longer.  As a 
result, the Treatment Industrial Complex has the potential to ensnare more 
individuals, under increased levels of supervision and surveillance, for 
longer periods—in some cases, for the rest of a person’s life.  
 

II.  COMMERCIALIZING COMMUNITY CORRECTIONS 
 

Economic, social, and political developments contributed to the 
growing movement to end mass incarceration in the United States. A 
major motivation to look outside of incarceration as a response to crime 
was the financial crisis of 2008. Prisons are fundamentally expensive, 
while alternatives such as supervision and treatment are vastly cheaper. 
Additionally, high recidivism rates highlighted the failure of the 
punishment-only model at reducing crime and helping people return to 
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their communities. The financial crisis opened the door to consider 
community corrections as an alternative to incarceration.  

Changing public perceptions of drug addiction and mental illness also 
contributed to the move towards alternative solutions. The increasingly 
common view is that addiction and mental illness are social problems that 
arrests and incarceration exacerbate rather than fix.  However, the public 
and political dialogue began to markedly shift when the War on Drugs 
began to spread into the white, affluent, suburban communities once 
insulated from its reach. As a result, incarceration as a response to drug 
addiction and mental illness (frequently concurring maladies) is being 
eschewed for public health-focused prevention and therapeutic models. 
Today, there is bipartisan support for a response to drug addiction and 
mental illness that is compassionate and treatment-focused.  

At the same time, the fear-based, “tough on crime” mentality of the 
1990’s has gradually been replaced by a pragmatic, scientific approach to 
addressing criminal behavior. Social science research has been translated 
into a set of model policies and programs known as Evidence-Based 
Practices. In general, this approach emphasizes measuring the individual’s 
actual risk for violence or reoffending, tailoring interventions based on 
their needs, and providing the incentive to comply through positive 
reinforcement rather than the threat of further punishment.  

The growing consensus amongst practitioners and researchers is that 
community-based interventions that place individuals on the lowest level 
of supervision necessary for the shortest time necessary produce the best 
public safety outcomes. Essentially, the recommendation is to reserve 
scarce budget dollars for incarcerating those who truly need to be removed 
from society. These interventions are the most cost-effective approach 
because most individuals can be safely and effectively handled through 
less punitive interventions. For these reasons, efforts to expand and 
support community corrections have increasingly become popular.  
 
Community corrections generally falls into two basic categories: 
 

1. “Front-end” alternatives to incarceration, such as probation, 
home arrest, diversion programs, problem solving courts (such as 
drug, mental health, and veteran’s courts), intermediate sanctions 
for technical violations of probation and parole, and supervision 
and surveillance (including electronic monitoring). 
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2. “Back-end” re-entry programs for individuals returning to the 
community after a period of incarceration, such as parole, halfway 
houses, and work-release centers.  

 
Nearly two-thirds of people involved in the criminal justice system are 

not held in prison or jail, but are instead monitored via community 
correction programs.4 At the end of 2014 more than 4.7 million adults 
were under probation or parole.5  

In 2016, Prison Policy Initiative analyzed the full spectrum of the 
criminal punishment system and noted that probation is the leading type of 
correctional control utilized nationwide. The study found that 56% of 
people under the control of the American criminal justice system are on 
probation, with another 11% on parole.6  

III.  REBRANDING 
 

Private corrections corporations are working hard to reconfigure their 
business models to sell what governments are currently buying. For prison 
corporations such as Corrections Corporation and GEO Group, the number 
of individuals on probation represents a sizeable untapped market for 
privatization. Smaller companies are also springing up to meet the demand 
for community corrections programs and related services.  

 Beginning around 2010, major for-profit prison operators began to 
take advantage of the states’ newfound interest in rehabilitation and 
alternatives to incarceration. As states began amending their sentencing 
laws to reduce prison populations, the major private prison companies had 
to adapt or lose their contracts. Their marketing and communications 
shifted from an emphasis on physical prison facilities, security, and cost 
savings to claims of providing rehabilitation and “services” to prisoners.  

The clearest example of this trend was the literal rebranding of 
Corrections Corporation of America (CCA), which officially changed its 
name to CoreCivic in October 2016. Damon T. Hininger, CoreCivic’s 
President and Chief Executive Officer, explained:  

                                                
4 One in 31 U.S. Adults are Behind Bars, on Parole or Probation, THE PEW 

CHARITABLE TRUSTS (2009), http://www.pewtrusts.org/en/about/news-room/press-
releases/0001/01/01/one-in-31-us-adults-are-behind-bars-on-parole-or-probation. 

5 Danielle Kaeble, et. al., Probation and Parole in the United States, 2014, U.S. DEP’T 
OF JUST. (Nov. 2015), https://www.bjs.gov/content/pub/pdf/ppus14.pdf. 

6 Correctional Control: Incarceration and supervision by state, PRISON POLICY 
INITIATIVE (2016), https://www.prisonpolicy.org/reports/50statepie.html. 
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Government has core responsibilities that are vital for safe, 
healthy and thriving communities. But in our increasingly 
complex and budget-constrained world, performing these 
basic functions is becoming harder to do . . . . For more 
than three decades, our company has been an innovative, 
dependable partner for government. As CoreCivic, we will 
continue to bring the scale, experience and professionalism 
needed to solve problems for our partners and serve the 
greater public good.  

Notable in this statement is the absence of any reference to 
incarceration. CoreCivic’s rebranding effort is clearly a move away from 
the image of the company as running “private prisons”—an increasingly 
unpopular topic with the public.   

The spectrum of the criminal punishment system is incredibly diverse, 
spanning from non-prison treatment interventions to in-prison health care 
and rehabilitation programs to post-prison monitoring and reentry 
services. This “continuum of care” represents numerous opportunities for 
private companies to secure contracts to provide these services. GEO 
Group has blithely referred to this potential for cradle-to-grave supervision 
and control as “the Corrections Lifestyle.”7  

To quickly ramp up their capacity to take advantage of this emerging 
market, larger for-profit prison corporations acquired smaller companies 
that specialized in electronic monitoring, reentry services, and community 
corrections. These mergers allowed companies to absorb existing contracts 
without having to compete in bidding processes. 

In 2010, GEO Group acquired BI Incorporated, which makes 
electronic monitoring products like GPS ankle bracelet monitors, voice 
verification technology, and alcohol monitors for individuals on home 
confinement. GEO now boasts a newly reorganized “Community 
Services” unit.  GEO Community Services, operates halfway houses, day 
reporting centers, and juvenile detention facilities. By 2014, the 
Community Services segment represented 19% of GEO Group’s 
operations.8  

GEO Group’s 2014 Annual Report promised to make an annual 
investment of $5 million to expand its “GEO Continuum of Care” 
platform, which “will integrate in-prison rehabilitation with post-release 

                                                
7 THE GEO GRP., INC., 10-K FILING U.S. SECURITIES AND EXCHANGE COMMISSION 

(Mar. 2013).  
8 THE GEO GRP., INC., 2015 ANNUAL REPORT 1, 47 (Feb. 2016). 
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services for inmates completing evidence-based programming in GEO 
facilities.”9 In the report the company states: 

We believe our industry-leading diversified services 
position GEO to pursue additional opportunities in the 
delivery of evidence-based rehabilitation and reentry 
services, which is in-line with worldwide efforts to focus 
resources on offender rehabilitation and community 
transition programs, and we expect these opportunities to 
drive new growth and continue to create value for our 
shareholders.10 

In 2015, GEO acquired Soberlink, Inc.11, which describes itself as “the 
leader in mobile-breath sobriety monitoring.”12 The company makes 
smartphone breathalyzer tests and a Bluetooth device that enables wireless 
alcohol testing using an iPhone or iPad.  

CoreCivic has also pursued this strategy aggressively. After 
rebranding, CoreCivic organized its “business offerings” into three 
separate categories: CoreCivic Safety (its traditional prison and detention 
center management); CoreCivic Properties, which builds on its status as a 
Real Estate Investment Trust; and CoreCivic Community, which it 
describes as a growing network of residential reentry centers to provide 
previous offenders an effective and successful transition from 
incarceration back into their communities. This transitional period leads to 
higher success rates upon reentry and provides a proven solution to 
tackling America’s recidivism crisis.13 

In August 2013, the company acquired Correctional Alternatives, Inc. 
(“CAI”). In doing so, CoreCivic absorbed CAI’s existing contracts 
providing work furloughs, residential reentry programs, and home 
confinement for San Diego County, the Federal Bureau of Prisons 
(“BOP”), and United States Probation and Pretrial Services System.14 

In 2015, CoreCivic acquired four residential re-entry facilities from a 
privately held owner of community corrections facilities that were leased 
                                                

9 Id. at 3.   
10 Id. 
11 Soberlink, Inc. Successfully Sells Criminal Justice Segment, SOBERLINK (Nov. 18, 

2015), https://www.soberlink.com/soberlink-successfully-sells-criminal-justic-segment/ 
12 Addiction Experts Publish Consensus on the Soberlink System, SOBERLINK (Feb. 6, 

2017) https://www.soberlink.com/media-center/press-releases/. 
13 CORECIVIC, INC., 2016 ANNUAL REPORT 1, 8 (2017).  
14 CCA Announces Acquisition of Correctional Alternatives, Inc. (2013), 

https://finance.yahoo.com/news/cca-announces-acquisition-correctional-alternatives-
100000434.html. 
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to the Community Education Centers, Inc. (“CEC”).15 The re-entry 
facilities each have about 600 beds and were leased by the Pennsylvania 
Department of Corrections and the Philadelphia Prison System.16 In the 
same year, CoreCivic acquired Avalon Correctional Services Inc.17 With 
this $157.5 million deal, CoreCivic now operates 17 re-entry facilities 
totaling 4,365 beds, making it the largest domestic owner of community 
corrections beds.18  

The push into the residential reentry market is aimed in part 
at expanding relationships with existing clients such as the BOP. On any 
given day, the BOP has roughly 9,000 inmates in re-entry facilities 
nationwide and has been seeking additional funding to expand its reentry 
programs.19 

In 2016, CoreCivic acquired Correctional Management, Inc. (CMI), 
which currently operates seven facilities providing community corrections 
and non-residential day reporting services in Colorado. 

Clearly, both corporations are investing heavily to expand into 
community corrections and they would not make such investments if they 
didn’t expect significant profits.  

 

IV.  THREATS TO REFORM EFFORTS 
 

The Treatment Industrial Complex represents a threat to the movement 
to end mass incarceration. For-profit prison corporations like GEO and 
CoreCivic are well-funded and adept at reading market trends. In addition, 
their extensive lobbying efforts at both the federal and state levels have 
situated them to influence policies and contracting decisions to their 
financial advantage.  

Corporations such as GEO and CoreCivic, can exploit reform efforts 
in several ways: 
 

● Out-compete smaller, community-based service providers for 
contracts 

                                                
15 CORECIVIC, INC., 2016 ANNUAL REPORT 1, 73 (2017). 
16 Id. 
17 CORRECTIONS CORP. OF AMERICA, 2015 ANNUAL REPORT 1, 19 (2016).  
18 Id. at 20.  
19 Getahn Ward, CCA Boosts Investment in Halfway Houses, TENNESSEAN (Oct. 19, 

2015), http://www.tennessean.com/story/money/real-estate/2015/10/29/cca-deal-boosts-
investment-half-way-houses/71674910/.  
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● Promote more restrictive options that incorporate a larger number 
of people  

● Promote expanded use of supervision and surveillance for low-risk 
populations 
 

Traditionally, for-profit prison corporations profited by charging a per-
diem rate for each incarcerated person in a facility they manage. This 
model depends on incarcerating the greatest number of people for the 
greatest length of time to maximize profit. However, community 
corrections offers more profit-generating activities and a larger pool of 
potential “clients”.  

Residential custody still offers the greatest potential profit, but it also 
has the highest associated costs (staffing, security systems, food, medical 
care). For non-residential options, which cost less to administer, the profit 
potential is measured in the number of people supervised, level of 
supervision, length of supervision, and associated services, such as 
required drug-testing, counseling, treatment, and job training.  

It is in the interest of for-profit prison corporations to steer policy 
decisions in the direction that will generate the most profit for the 
company.  

For example, in 2014, Oklahoma participated in the Justice 
Reinvestment Initiative (JRI), a nationwide campaign to reduce prison 
populations spearheaded by the Pew Charitable Trusts.20 Operators of 
Oklahoma’s private prisons and halfway houses stalled reform legislation 
aimed at low-level offenders who violated the terms of their release 
because it excluded the use of private facilities.21 The companies then 
advocated to have their halfway houses serve as the “intermediate 
sanctions facilities” incorporated in the law.22  

An open record request exposed emails showing that executives from 
Avalon Correctional Services and GEO both sought meetings with the 
Governor's office and Corrections Department officials regarding the JRI 
reforms.23 An email from a GEO Group lobbyist to the Governor read, 
“We would like to hear your thoughts on JRI and future impact on 
corrections.”24  

                                                
20 Curtis Killman & Cary Aspinwall, Private Corrections Companies Hoped to Cash 

in on Oklahoma Reforms, OKLAHOMAN (Jan. 6, 2014), 
http://newsok.com/article/3921158. 

21 Id. 
22 Id.  
23 Id. 
24 Id. 
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The Governor's campaign committee received $38,250 in funding 
from private corrections corporations.25 Political action committees 
representing two private corrections companies with interests in the state 
have donated the maximum allowed, $5,000, to the Governor’s 2010 and 
2014 campaign committees.26  The spending prompted at least one 
prominent state legislator to question the correlation between political 
spending and the push for privatized intermediate sanctions facilities. State 
Senator Constance Johnson declared,“[fo]llow the money . . . . This whole 
notion of special interests having undue influence on the legislative 
process, this is proof.”27 

Private prison companies have tactically adopted the language of 
treatment and rehabilitation to keep pace with the shifting terrain of penal 
policy reform, and to maintain profitability. An instructive example can be 
found in GEO Group’s successful effort to take advantage of the Federal 
Government’s Alternatives to Detention (“ATD”) Program.  

Immigration and Customs Enforcement (“ICE”), a government agency 
under the Department of Homeland Security (“DHS”), came under fire 
from immigrant rights advocates for the abysmal conditions in immigrant 
detention centers, about half of which are operated by for-profit 
corporations. In particular, the practice of “family detention” generated 
widespread public opposition for placing young children in prison.  
Usurping the rhetoric of immigrant rights advocates, ICE defended the 
practice as “keeping families together.” 

In late 2015 and early 2016, there was an increase in women and 
children fleeing drug and gang violence in Central America and entering 
the US seeking political asylum.28 This surge raised additional concerns 
about how families and children were treated while being processed by the 
immigration system. 

In response, the Obama Administration began pursuing a program to 
expand the ATD program for some immigrants and asylum seekers. ICE 
proposed to place many asylum seekers on GPS ankle bracelet monitors in 
lieu of detention. 

                                                
25 Id. 
26 Id. 
27 Joe Watson, Does Political Spending by Private Prison Firms in Oklahoma 

Influence Prison Reform?, PRISON LEGAL NEWS (July 13, 2015), 
https://www.prisonlegalnews.org/news/2015/jul/31/does-political-spending-private-
prison-firms-oklahoma-influence-prison-reform/.  

28 Kirk Semple, Fleeing Gangs, Central American Families Surge Toward U.S., N.Y. 
TIMES (Nov. 12, 2016), https://www.nytimes.com/2016/11/13/world/americas/fleeing-
gangs-central-american-families-surge-toward-us.html. 
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GEO’s acquisition of BI Incorporated gave the company significant 
advantage in the immigration detention arena, and positioned GEO well to 
take advantage of the ATD program policy shift. Consequently, the 
company received an $11 million-per-year contract for its subsidiary GEO 
Care, LLC to run a supervised release program for women and children 
who are released from family detention facilities.29  

GEO Group also runs one of the heavily-criticized family detention 
facilities, the Karnes County Residential Center, which plans to expand to 
626 beds.30 It is estimated that this expansion will increase the facility’s 
revenues by $20 million each year.31 Expansion ensures that the GEO 
Group will continue to profit from immigrant families, whether they are 
entering or exiting detention.32 

On its face, the move gives immigrant rights advocates exactly what 
they've been demanding for years—moving people out of detention. But 
while it is certainly preferable to incarceration, many question whether 
this 24-hour monitoring is necessary.  

This issue highlights the potential pitfalls facing reform advocates in 
navigating the movement of the for-profit incarceration industry into this 
new arena. Simply calling for “alternatives” is not enough. Advocates 
must be vigilant about how their recommendations are being applied in 
order to ensure that they truly are used as alternatives, rather than 
ensnaring individuals who do not require constant supervision.  
 

V.  KEY COMPONENTS OF COMMUNITY CORRECTIONS PROFITEERING 
 
1. Electronic Monitoring 

Electronic Monitoring (EM) may include a variety of technologies and 
software systems that monitor a person’s location. This can include 

                                                
29 The GEO Group Awarded Contract By U.S. Immigration And Customs 

Enforcement for the Continued Provision of Services under Intensive Supervision and 
Appearance Program, BUSINESS WIRE (2014), 
http://www.businesswire.com/news/home/20140910005643/en/GEO-Group-Awarded-
Contract-U.S.-Immigration-Customs. 

30 The GEO Group Announces 626-Bed Expansion of the Karnes County Residential 
Center in Texas, BUSINESS WIRE (2014), 
https://www.businesswire.com/news/home/20141219005408/en/GEO-Group-
Announces-626-Bed-Expansion-Karnes-County. 

31 Id. 
32 John Burnett, As Asylum Seekers Swap Prison Beds For Ankle Bracelets, Same 

Firm Profits, NAT’L PUB. RADIO (Nov. 13, 2015), 
http://www.npr.org/2015/11/13/455790454/as-asylum-seekers-swap-prison-beds-for-
ankle-bracelets-same-firm-profits.  
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wrist/ankle bracelets, field monitoring devices, alcohol and drug 
testing devices, voice verification systems, and global positioning 
systems (“GPS”). Electronic monitoring is employed both as an 
alternative to incarceration, alone or in tandem with other services 
such as outpatient treatment or day reporting, and on the “back-end” to 
monitor those released from prison or detention.   

 
2. Day Reporting Centers  

This model of community-based supervision is being employed in a 
variety of ways, with individuals on probation, diverting people in jail, 
providing pre-release services to people technically in jail custody, and 
with those on parole. Many are designed as a “one-stop shop” 
providing supervision, drug treatment and testing, employment 
readiness, and other rehabilitative services. Another example is an 
automated system that asks supervisees a series of questions to 
determine their compliance with the program.  

 
3. Intermediate Sanctions Facilities  

These facilities offer an alternative to revocation to prison or jail for 
violations of the terms of probation or parole, such as positive drug 
test results, curfew violations, or missed parole officer appointments. 
They are generally designed for shorter stays (90 to 180 days) and 
provide treatment, counseling, and supervision to address the nature of 
the violation.  
 

4. Residential Reentry Centers 
Residential reentry centers, more commonly known as halfway houses, 
provide housing and supervision to people exiting prison or who are 
near release. Residential reentry centers are intended to provide 
reintegration services, including employment counseling, financial 
education, and substance abuse support. Residential reentry center 
facilities exist at the federal and state prison level.  
 
While this article focuses on these four types of facilities and programs 

in the emerging Treatment Industrial Complex, they are by no means 
stand-alone categories. In fact, many states and municipalities blend the 
various approaches into their community corrections programs, with some 
aspects being administered by the state agency, others contracted out to 
for-profit corporations, and others to non-profit service providers. This 
makes it difficult to assess the full scope of the Treatment Industrial 
Complex. 
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For the sake of brevity, this article does not address the myriad of 
other types of profiteering in the criminal justice field, such as drug 
treatment and mental health programs provided inside various correctional 
and “alternative” facilities.  

These four segments were selected for consideration because they 
represent some of the most lucrative sectors of this emerging market. 
Collectively, they illustrate the continuum of profiteering in community 
corrections, from residential treatment (which generates the highest per 
diems) to supervision and surveillance, which make up for the lower per 
day cost with higher numbers of individuals being monitored. 

 
A.  Electronic Monitoring 

 
Electronic monitoring has been used to supervise people since the 

1960’s. Technological advances such as GPS and location tracking 
technology has made the use of these devices, especially body-attachment 
monitors, much more widespread. 

Over the last three decades, the number of people in prison soared, and 
state corrections’ budgets grew exponentially. After the 2009 recession, 
governments began looking for more affordable alternatives. Electronic 
monitoring is popular with cash-strapped departments and municipalities 
because the corporations contracting with the government agency charge 
the sentenced individual for the cost of their own supervision. At the same 
time, electronic monitoring represents a more politically feasible option 
for prison reduction, while addressing public concerns about 
accountability and safety.  

This technology is used both on the “front end,” in lieu of pre-trial 
imprisonment, for people on home arrest and other diversion programs or 
for probationers, as well as on the “back end” for those released from jail 
or prison on community supervision. Additionally, electronic monitoring 
is used with sex offenders, juveniles, truant students, domestic abuse 
offenders, and those accused of gang activity. 

 The use of electronic monitoring has increased by 68% between 1998 
and 2014.33 Since most sentences are less than a year, about 300,000 
people experience electronic monitoring annually.34 In addition, an 
estimated 50,000 alcohol detection devices are in use due to DUI 

                                                
33 James Kilgore, Electronic Monitoring is Not the Answer: Critical Reflections on a 

Flawed Alternative, URBANA-CHAMPAIGN INDEP. MEDIA CTR. (Oct. 2015), 
http://centerformediajustice.org/wp-content/uploads/2015/10/EM-Report-Kilgore-final-
draft-10-4-15.pdf.  

34 Id. at 8. 
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convictions.35 Over 40 states and the District of Columbia have passed 
laws permitting and setting guidelines for the use of electronic 
monitoring.36  

GPS Electronic monitoring devices record a person’s location every 60 
seconds, and transmits that information to the supervising entity.37 If the 
person is not in an approved location or has removed or disabled the 
device, an alarm will alert the supervising authority.38  

Other devices monitor the individual’s blood alcohol level through 
their sweat, like a wearable breathalyzer test.  The monitors can weigh 
about two pounds, must be worn 24 hours a day, and need to be charged 
an average of five hours each day to remain active.  

The majority of companies providing electronic monitoring are for-
profit enterprises. BI Inc., owned by the GEO Group, 3M Electronic 
Monitoring, Sentinel Offender Services (which owns Satellite Tracking of 
People, LLC.) are some of the top companies taking government contracts 
at the federal, state and county level. However, the lucrative nature of the 
industry is attracting new players, such as SuperCom, an Israeli-based 
Smart ID and electronic monitor producer, which has predicted that this 
will be a $6 billion a year global industry by 2018.39 

Estimated revenue from such operations is believed to exceed $300 
million, with the amount expected to rise as governments are pressured to 
reduce costs without reducing convictions.40 
 

i.  Electronic Monitoring in State and County Supervision 
 

At the state and county government level, electronic monitoring 
services are used for pre-trial accountability (as an alternative to jail), 
                                                

35 Id. 
36 E. R. QUATREVAUX, EVALUATION OF THE CITY’S ELECTRONIC MONITORING 

PROGRAM ADMINISTERED BY THE ORLEANS PARISH SHERIFF’S OFFICE 1, 2 (2014), 
http://www.nolaoig.gov/index.php?option=com_mtree&task=att_download&link_id=31
&cf_id=37.  

37 Id. 
38 Stuart Yeh, The Electronic Monitoring Paradigm: A Proposal for Transforming the 

Criminal Justice System in the US., 4 LAWS J. 60 (2014).  
39 James Kilgore, The Spread of Electronic Monitoring: No Quick Fix for Mass 

Incarceration, TRUTHOUT (Jul. 30, 2014), http://www.truth-out.org/news/item/25232-
the-spread-of-electronic-monitoring-no-quick-fix-for-mass-incarceration.  

40 Brian Donlinar & James Kilgore, Carceral Conglomerate Makes Millions From 
Incarcerated, Their Friends and Families, TRUTHOUT (Feb. 13, 2015), http://www.truth-
out.org/news/item/29095-carceral-conglomerate-makes-millions-from-incarcerated-their-
friends-and-families. 
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parole/probation supervision, house arrest, and monitoring of those with 
specific convictions that are considered more likely to reoffend, such as 
domestic violence or sex offenses.  

According to the Associated Press, at least 100,000 people convicted 
of sex offenses, on parole, and on probation were wearing electronic 
monitoring devices in the US in 2013.41 Current statistics are unavailable, 
but it is likely that the number has increased and will continue to climb as 
new contracts are consistently being signed.  

Contracts for electronic monitoring include not only the physical 
devices, but also transmitters, software, and technical support. Part of what 
makes this form of supervision so attractive to government agencies is the 
ability to pass much of these costs on to the person under supervision. 
Indeed, a common sales pitch to criminal justice agencies is that the 
program “practically pays for itself.” 

Daily fees charged to supervisees can range anywhere from $3.9542 to 
$40 per day43, depending on the municipality and the private contract. 
This does not include fees for installation and setup, ongoing maintenance, 
or other requirements, such as landlines or charges for lost or damaged 
equipment. 

A nationwide survey by NPR found that 49 states — every state except 
Hawaii, plus the District of Columbia— now allow or require the cost to 
be passed along to the person ordered to wear an electronic device.44 
These costs can create an unreasonable burden for low-income or 
homeless individuals, as discussed below. 
 

ii.  Electronic Monitoring in Immigration 
 

As noted above, ICE has adopted electronic monitoring. In 2014, 
48,170 people were in the ATD program45, which includes the intensive 

                                                
41 David B. Caruso & Nicholas Riccardi, Some Electronic Monitoring Alarms Go 

Unchecked, THE SAN DIEGO UNION-TRIBUNE (Feb. 29, 2013), 
http://www.sandiegouniontribune.com/sdut-ap-impact-some-ankle-bracelet-alarms-go-
unchecked-2013jul28-story.html.   

42 QUATREVAUX, supra note 36.  
43 Donlinar, supra note 40. 
44 Joseph Shapiro, Measures Aimed at Keeping People Out of Jail Punish the Poor, 

NAT’L PUB. RADIO (May 24, 2014), 
http://www.npr.org/2014/05/24/314866421/measures-aimed-at-keeping-people-out-of-
jail-punish-the-poor.  

45 BUDGET-IN-BRIEF FISCAL YEAR 2016 (2016), 
https://www.dhs.gov/sites/default/files/publications/FY_2016_DHS_Budget_in_Brief.pdf 
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supervision or electronic monitoring services provided by the GEO Group. 
In its 2018 budget request to Congress, the DHS asked for this program to 
be expanded to 79,000 people per day at an annual cost of $177.7 
million.46  

The program has two “supervision options”: Technology Only and 
Full-Service.47 Both programs contract for electronic monitoring, using 
either GPS ankle bracelets or voice recognition software for telephonic 
reporting.  

As of February 2014, there were 10,833 active Technology Only 
participants and 11,368 in the Full-Service option.48 The DHS reports that 
the contractor charges $0.17 a day per participant for telephonic 
monitoring and $4.41 for GPS monitoring.49 Case management services 
that come with the Full-Service option cost an average of $8.37 per day.50  

The ATD program was designed to focus on ICE’s top priorities in 
immigration, which are those people with serious criminal histories and 
who pose a threat to public safety. However, according to ICE reports, 
only 47% of the immigrants under supervision have been convicted of a 
crime.51 31% of people under supervision have no criminal history.52  

Instead, electronic monitors are being used as ‘collateral’ to ensure 
that a person shows up for their scheduled immigration court date. Yet, it 
is doubtful that women who are seeking asylum in the United States would 
turn down a chance to go to court and obtain this protection. Over 90% 
have expressed fear in returning to their native country, and are seeking 
US asylum.53 Additionally, an April 2015 US Citizen and Immigration 
Services report showed that nearly 88% of those staying in the family 
specific detention facilities and who applied for asylum because of their 
fear of their native country were recognized by ICE as having a credible 
reason for being fearful. 54 
                                                

46 Id. at 4.  
47 U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT’S ALTERNATIVES TO DETENTION 

(REVISED) 3-4 (2015), https://www.oig.dhs.gov/assets/Mgmt/2015/OIG_15-
22_Feb15.pdf. 

48  Id. at 4. 
49 Id. 
50 Id. 
51 Maria Sacchetti, Program to track immigrants grows, drawing scrutiny, THE 

BOSTON GLOBE (Mar. 17, 2013), 
https://www.bostonglobe.com/metro/2013/03/16/monitor/A6e2Hxv3hRAOJufFLqT7QN/
story.html 

52 Id. 
53 E.C. Gogolak, Ankle Monitors Weigh on Immigrant Mothers Released From 

Detention, N.Y. TIMES, Nov. 15, 2015. 
54 U.S. CITIZEN AND IMMIGR. SERVICES, USCIS ASYLUM DIVISION FAMILY 
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Immigration attorneys in Texas filed a formal complaint with the DHS 
charging that migrants, many of whom were mothers of minor children, 
were being deliberately mislead and/or coerced into agreeing to wear 
ankle bracelets in order to be released from detention.55 The complaint 
alleged that immigrants were not adequately informed of their right to be 
released on bonds instead of the tracking devices.56 In addition, ICE 
personnel were meeting with the immigrants and obtaining their signatures 
without notifying immigration attorneys.57 Even more disturbing, the 
complaint charges that ICE personnel threatened to withhold medical care 
for their children and threatened the mothers with deportation if they 
chose to seek bond hearings instead of agreeing to wear the ankle 
monitors. 58 
 

iii.  Libre by Nexus  
 

In addition to those companies that contract with government entities 
to provide electronic monitoring services, there is a new breed of profiteer 
that is using the technology to broker bonds for immigrants in detention 
centers. 

Libre by Nexus (“LBN”) is a surety company working with the for-
profit bail bond industry. The company specifically targets families 
affected by immigration detention who are desperately seeking a way out 
of detention centers.  

“Libre” means “free” in Spanish. The advertising used by the company 
plays on many of the themes and even messaging used by immigrant 
rights advocates in their opposition to the over-use of detention. The 
website proudly declares, “We reunite families.”59 

Most bond companies require collateral in order to post an 
immigration bond, such as a house, credit card, or a cash deposit. Libre 

                                                                                                                     
FACILITIES REASONABLE FEAR (2015), 
http://www.uscis.gov/sites/default/files/USCIS/Outreach/PED-CF-RF-familiy-facilities-
FY2015Q2.pdf.  

55 Lindsay Harris, et al., Public Complaint Regarding Coercion and Violations of the 
Right to Counsel at the South Texas Family Residential Center in Dilley, AM. IMMIGR. 
LAW ASS’N (2015), http://www.aila.org/advo-media/press-releases/2015/coercion-
intimidation-detained-mothers-children/complaint-regarding-residential-center-in-dilley. 

56 Id. 
57 Id. 
58 Id.   
59 Immigration Bail Help - Libre by Nexus (2017), https://www.librebynexus.com/ 

(last visited Dec 29, 2017). 
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only requires a “co-signer,” and this person does not have to be a US 
citizen or permanent resident.60 For indigent immigrant defendants, this is 
a major advantage.   

However, the company then uses expensive GPS monitoring as its 
collateral in underwriting detention bonds with recognized bail bond 
companies. To be released from detention, a person must sign a contract 
agreeing to pay $420/month, plus various other fees, for “renting” a GPS 
ankle monitor that they must wear at all times.61 For bonds over $5,000, 
the company requires an $880 processing and installation fee, which is 
non-refundable.62 Neither the interest payments nor the installation fee is 
used toward paying off the bond.63 The person must wear this until their 
detention hearings are completed, meaning until they are either deported 
or granted asylum in the US, or until the total amount of the bond is paid, 
plus 20% interest.64   

Immigration cases can take months or even years to settle. Families 
have reported paying thousands of dollars more than their original bond to 
cover the GPS contract, and still do not have a court date scheduled.65 
LBN is not regulated in any way, unlike for-profit bail bond companies, 
which must register as a certified company with the US Department of 
Treasury. LBN avoids this by outsourcing to a certified bail bond 
company, and then profits from the GPS rental agreement.  

This type of predatory action can cause great harm to the individuals 
enrolled, as well as to the ATD movement. LBN claims to provide case 
management, legal services, and holistic support, but few clients have seen 
those services. Instead, they lure people who are in detention and 
desperate to leave with a false freedom, enriching their business in the 
process.  
 
                                                

60 Immigration Bail Help - Libre by Nexus (2017), 
https://www.librebynexus.com/libre-bond-process (last visited Dec 29, 2017). 

61 Lizbeth Mateo, When “Libre” does not mean Freedom, CRIM. LAW & POL’Y BLOG 
(May 26, 2016), https://crimlawandpolicy.wordpress.com/author/lizbethmateo/. 

62 Id. 
63 Id. 
64 Libre by Nexus Contract Materials, Immigration Electronic Monitoring Services, 
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grilletes a inmigrantes, LA OPINION (Oct. 17, 2015), 
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iv.  Concerns Regarding Electronic Monitoring Profiteering 
  

Determining the effectiveness of electronic monitoring depends upon 
the stated (or understood) goal of the program. Is electronic monitoring 
being used to punish, to track, to rehabilitate, or for some other purpose? 
The best practices for the community corrections field recommends a 
balanced approach between treatment, surveillance, and accountability to 
prevent recidivism.  

In the case of pretrial incarceration or detention, the stated goal of 
electronic monitoring is to ensure the defendant shows up to court. As an 
alternative to incarceration, the goal is also to ensure that the supervisee is 
adhering to the rules and requirements of his or her program, i.e. staying 
away from drugs and alcohol, not spending time with “criminal 
associates,” attending required classes or rehabilitation programs, and, 
perhaps most importantly, not committing new crimes.   

The true effectiveness of this intervention has not been extensively 
studied, particularly when it comes to the diversity of populations who are 
now being subjected to increased supervision. The potential for reductions 
in recidivism must be balanced with other concerns, such as those listed 
below. 

Faulty Equipment. The reliability of electronic monitoring varies 
widely. A study completed in 2007 in Arizona found that 70% of the alerts 
sent to supervising entities were false alerts—meaning the person did 
nothing wrong but the monitor reported that they did. This is due to 
technical issues such as signals lost in dead zones.66 As reported by BI 
Inc., false alerts can be sent because of a low battery or while the device is 
charging.67 Another report from Tennessee found that 82% of the 38,476 
alarms that occurred from the 68 people that were being electronically 
monitored resulted from technology issues, not safety concerns.68 In 2012, 
following numerous issues with the GPS equipment breaking, batteries 
dying, and “ghost signals” that reported people miles away from their 
actual location, the State of California cancelled its contract with 3M.69  

                                                
66 ARIZ. ST. LEGIS., JOINT LEGIS. STUDY COMM. ON GLOBAL POSITION SYSTEM 

MONITORING (2007). 
67 BI, Inc., BI Incorporated Factsheet, COLO. DEP’T OF CORRECTIONS. 
68 ARTHUR A. HAYES JR., PERFORMANCE AUDIT, TENN. COMPTROLLER OF THE 

TREASURY (2012), http://www.comptroller.tn.gov/repository/SA/pa12036.pdf.  
69 Paige St. John, Tests found major flaws in parolee GPS monitoring devices, L.A. 
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With the excessive false alarms and the incredible amount of data 
collected from electronic monitoring, parole and probation officers often 
fail to properly follow up on alerts. An Associated Press study found that 
federal probation officers in New York often ignore alerts that lasted less 
than five minutes, as it was assumed that it was a technical issue.70 In 
Orange County, Florida, the number of alerts was so overwhelming that 
the staff prioritized responding to alerts of removal only.71 This permitted 
one person being monitored to violate his curfew 53 times in one month 
without sanction, and allowed him to shoot three people as well as kill one 
person planned to testify against him.72 And in the worst cases, failures in 
equipment and reporting can result in people being arrested and 
imprisoned for parole violations that never happened.  

Surveillance vs. Support. Instead of acting as one of many tools used 
alongside comprehensive treatment services, electronic monitoring often 
acts as a crutch for overworked probation and parole departments. It 
threatens a return to the “tail ‘em, nail ‘em, and jail ‘em” approach, in 
which the officer—or in this case, the device—is simply there to catch the 
individual if and when he or she violates the terms of probation or parole, 
leading to sanctions that often include re-incarceration.  

Pure surveillance, without the opportunity to meet with a case worker 
or parole officer to “check in”, get assistance, and talk things through, 
results in higher rates of violation. A Washington State Institute of Public 
Policy analysis of adult corrections programs found that supervision 
programs without a focus on treatment do not, in general, produce a 
reduction in recidivism rates.73 Community supervision in some 
jurisdictions, however, continues to focus heavily on individual 
probationer accountability rather than on providing officers with the skills, 
tools, and resources necessary to reduce the risk of recidivism among their 
supervisees.74 One monitored individual noted: 

The restrictions had no particular purpose in terms of my 
own development. They only seemed dedicated to keeping 
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me under control. Moreover, there were no meaningful 
conversations with parole agents or case managers about 
how a person was supposed to advance, about the best 
place to find work, about the difficulties in getting a 
driver’s license or how I might go about re-establishing 
relationships with my family after a six and a half year 
absence. I was on my own with a plastic ankle bracelet and 
a box that made lots of beeps on the line every time I 
wanted to talk to someone on the phone.75 

Surveilling people without connecting them to treatment and resources 
does not solve the problem of crime and thus it does not enhance public 
safety. In fact, it represents a significant misallocation of taxpayer dollars.  

Net Widening. Rather than serving as a true alternative to 
incarceration, electronic monitoring appears to be bringing new 
populations under state control. According to an analysis in the 
Washington University Journal of Law and Policy, most of those placed 
on electronic monitors haven't committed serious or violent offenses and, 
were it not for monitoring, "at least some of these populations would not 
in fact be incarcerated or otherwise under physical control."76 

A negative incentive is sometimes even embedded in the contracts, as 
the cost for each device is reduced when more are ordered. In a $3 million 
contract with the state of Arkansas, the price for an ankle bracelet and 
receivers drops from $2.50 each when 500 or less units are ordered to 
$2.25 at 501 to 1,500 units.77 This continues to the lowest cost option, 
which is only $1.95 per unit when more than 3,000 are ordered.78 This 
gives governments the incentive to order more devices as a long-term cost 
saving measure, and prioritizes the use of electronic monitoring over other 
options solely because the equipment is available, not because it is the best 
option for that person and their circumstances.   

Stigma and Negative Impacts on Families. Wearing a visible 
monitoring device immediately marks someone as a “criminal”. An ankle 
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monitor can dissuade employers from hiring a person out of fear, and the 
stigma the monitor attracts can cause a person to isolate themselves.  In 
this way, electronic monitoring can keep people trapped in the system 
rather than helping them to grow out of it. 

A Department of Justice study found that, with the visible ankle 
monitor acting as a "scarlet letter”, those permitted to go to work had a 
difficult time finding or holding jobs.79 This is a huge issue, given that 
gaining employment is a crucial step in avoiding future offenses. Most 
people under supervision are in the low wage, flexible hours job market. 
The job sectors most available to them are fast food, cleaning and 
maintenance, gardening, and retail sales. Limitations on movement and 
schedule changes can interfere with other conditions of their supervision, 
creating a catch 22. 

Some supervisees have reported that they can be placed on 
“lockdown,” meaning they cannot leave their house at all, for virtually any 
reason for an indefinite period of time (as determined by the parole 
officer).80 They report that there is no means to appeal such a decision. 
One remarked, “it’s like you just turned my family’s house into another 
cell.”81  

89% of probation officers surveyed by the Justice Department felt that 
"offenders' relationships with their significant others changed because of 
being monitored."82 65% of offenders described the negative impact as 
stress from the nuisance and inconvenience, while 10% said it changed 
family relationships because the supervisee stayed home more.83  

70% of offenders feel that electronic monitoring negatively impacts 
their relationships with their children because (1) the children feel stressed 
about or ashamed of the parent-offender, (2) the restrictions on the places 
where the parent-offender can take them, (3) the limitations or 
prohibitions on visits with the children, and (4) the interruption it brings 
into their children’s lives.84 As one parent testified, "When it beeps, the 
kids worry about whether the probation officer is coming to take me to 
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jail. The kids run for it when it beeps."85 Another noted that his child 
repeatedly strapped a watch around his ankle "to be like Daddy”.86 

People have also reported health issues due to constantly wearing the 
monitors. Issues range from skin abrasions, swelling of the foot or ankle, 
infections, severe leg cramps, headaches, and burns when charging.87  

Penalizing the Poor. Perhaps one of the most concerning aspects of 
for-profit corporations’ involvement in electronic monitoring is the fact 
that those under supervision are generally low income. At the same time, 
the proliferation of these programs is due in large part to their promises of 
cost savings to state and local jurisdictions.  These savings are frequently 
achieved by requiring the supervisee to pay for the cost of the equipment, 
a telephone landline, and fees for the supervision itself. These costs are in 
addition to any other court-ordered fees or restitution. The combined 
expenses can become a significant burden on individual and families who 
are already financially stressed.  

When people fall behind in their payments, they can be charged 
additional late fees. Ultimately, those who fail to pay can be sent back to 
prison or jail. This has given rise to concerns about a return to “debtor’s 
prisons".88 

An additional concern related to the use of electronic monitoring for 
pre-trial release from jail or immigrant detention is that it creates an 
unequal system of justice—only those who can afford it will be released. 
Rather than basing releases on risk assessment or other factors, the 
decision can rest solely on the person’s ability to pay. 

Passing the cost of equipment, servicing, and supervision on to 
defendants and supervisees is a major incentive for cash-strapped state, 
county, and city governments struggling to pay for their “get tough” 
policies. However, some jurisdictions have found that the contracts 
ultimately undermined promised cost savings because governments have 
to chase down indigent defendants who fall behind on payments.   
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At the same time, other counties are actually reaping an additional 
profit from these programs. In Mountlake Terrace, a suburb north of 
Seattle, the city contracts with a small electronic monitoring firm, which 
charges the town $5.75 “per client”. Yet the person placed on electronic 
monitoring actually pays the city $20 per day, resulting in a net revenue 
for the city of “approximately $50,000 to $60,000” per year, according to 
Mountlake Terrace county documents.89 

Making those involved in the justice system into profit-generating 
machines is inherently unethical. It is also a dangerous trend that 
ultimately undermines the public safety and rehabilitative goals of the 
criminal justice system. 
 

VI.  REENTRY CENTERS AND OTHER “ALTERNATIVE” FACILITIES 
 

A.  Day Reporting Centers 
 

The concept of Day Reporting Centers emerged in the 1980s as a 
community-based intermediate sanction, delivered in a single location, 
which could be used as an alternative to incarceration. Day reporting 
represents a relatively low-cost means of supervising large numbers of 
individuals at varying degrees of intensity. Individuals can use an 
electronic kiosk to remotely “check-in” or drop in to a center as little as 
once a week for a drug test or meeting with their supervisor. However, 
some programs require supervisees to remain physically present in the 
center to participate in as much as 8 hours of treatment programming 
daily.  

Many programs operate as a “one-stop shop,” where wraparound 
services are offered for individuals to participate in during the day, 
allowing them to return to their homes at night.  
The spectrum of programs in counties and states include: 
 

1. In-custody “pre-release” programming for jail inmates 
2. Jail diversion for those released on their own recognizance, in 

lieu of posting a bond 
3. Supervision and programming for probationers 
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4. Supervision and programming for parolees or recently released 
prisoners 

At the time of writing, there is no national data available to indicate 
just how many Day Reporting Centers are in use across the country. An 
initial scan indicates that the majority are administered on the county level 
by jails and probation departments. The range of programs and services is 
extremely varied. Examples of Day Reporting include: 
 

• Georgia operates 15 Day Reporting Centers and 17 “Day 
Reporting Center Lites” throughout the state for probationers and 
parolees. Low-risk probationers can utilize an automated system. 
More intensive programs include wrap-around services.90 

• Cook County, IL utilizes day reporting as a jail diversion program. 
Participants are still considered “inmates”, and the program pairs 
day reporting with electronic monitoring.91 

• Sacramento, CA utilizes day reporting for probation, parole, jail 
release, and state prisoners who have been released through the 
recent passage of Proposition 47, which retroactively made certain 
drug and theft offenses misdemeanors instead of felonies.92  

• Washington state County Probation departments utilize day 
reporting for pre-trial jail releases in lieu of a bond, as well as for 
those who are non-compliant with the terms of their probation. The 
program is also used to monitor behavior pending placement in 
substance abuse and mental health treatment facilities.93 

A major player in the Day Reporting Center market is GEO Group, 
through its subsidiary BI Incorporated. The company boasts a total of 64 
Day Reporting Centers in California, Colorado, Illinois, Kansas, 
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Kentucky, Louisiana, North Carolina, New Jersey, Pennsylvania, and 
Virginia.94  

The original vision of a Day Reporting Center was a place where 
individuals came once a day to report to their probation or parole officer, 
possibly submit a drug test, and attend counseling. With the advent of 
technology, it is possible for people to “check-in” remotely via a kiosk, 
further minimizing the disruption to their lives and the burden of 
supervision. 

But many such programs now require 8-hour a day participation for set 
lengths of time. Some programs also place individuals on electronic 
monitoring, which represents a costly duplication of services. Likewise, 
the use of these programs as a pre-release program from jail has the 
potential to simply prolong the process before the individual can actually 
return to the community and resume their productive activities.  
 

B.  Intermediate Sanctions Facilities 
 

Technical violations of probation and parole are a driver of high 
incarceration rates in many counties and states. In 2014, technical 
violations accounted for 26 percent of all prison admissions in the US.95  

Technical violations are typically failures to abide by the conditions of 
release, such as testing positive for drugs, missing appointments with 
parole officers, or violating a curfew—not committing new crimes. Due to 
the tremendous costs associated with revoking technical violators back to 
prison, the use of graduated sanctions in lieu of a return to custody has 
been promoted as a best practice by a range of government, academic, and 
social service entities.96 

Graduated sanctions can include community service, increased drug 
testing, and loss of privileges. More serious infractions can be addressed 
through immediate, short-term stays in intermediate sanctions facilities. 
The recommended length of stay is one to three days, to allow people to 
maintain their employment, family, and community ties. 

The most accepted model is “swift and certain sanctions” (“SAC”), 
referring to research findings that individuals are more motivated to 
comply when punishment is immediate and guaranteed, rather than unduly 
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harsh. Model programs like HOPE in Hawaii have proliferated around the 
country, touted at professional conferences and in industry publications.97   

The highest level of sanction is a short-term stay in some type of 
residential setting. Sometimes county jails, residential reentry centers, or 
other non-prison facilities are used for this purpose. But increasingly, new 
facilities are being developed for this population, representing a potential 
source of income for for-profit operators.  

The relative freedom of movement in these residential settings varies. 
While a court order or threat of re-incarceration can coerce participation, 
in most cases the individual is technically free to leave. In others, the 
facility is considered “secure”, offering little distinction from a jail or 
prison stay other than the fact that it also offers rehabilitative services. At 
the time of writing, there is no national overview or evaluation of the 
number, scope, and performance of these types of programs. 

Washington State was the first to adopt the program statewide.98 In 
2012, the state completely restructured their parole and probation systems 
to embrace the SAC model.99 Now, low-risk violations such as testing 
positive for drugs or alcohol automatically result in one to three days in a 
county jail. High-risk violations such as firearm possession continue to be 
addressed with a hearings process that could result in up to 30 days of 
confinement. New crimes are referred to local prosecutors. 

An evaluation of the program found that the model had reduced 
revocation jail stays from 30 to 120 days to about three.100 The report 
found that SAC participants were 20% less likely to be convicted of any 
crime, including felonies and property crimes.101 Further, SAC 
participants were 30% less likely to be convicted of a violent felony.102 
And, finally, the evaluation discovered that the program resulted in 
significant cost savings.103 Every dollar spent on SAC saves the 
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Washington Department of Corrections $16.104 That amounted to over $40 
million saved at the time of the study.105 

The positive results and costs savings appear tied to not only the 
swiftness and certainty of the penalty, but also the fact that it is short-term, 
allowing them to maintain their pro-social activities and connections to 
family and community. The Washington State study found that “[b]y 
reducing the duration of confinement for ‘low level’ violations, offenders 
were more likely to maintain employment, social supports and continue to 
participate and receive needed treatments and services in the 
community.”106 As Jacqueline van Wormer, the report’s co-author, 
reasons, “It’s easier to explain away a missed day to your employer than 
30 [days].”107 

Unfortunately, this model is now becoming distorted into an excuse to 
create and/or contract out for new facilities that are variations on prisons, 
or take up wings in existing prisons.  

Pennsylvania operates seven “Parole Violator Centers” where 
individuals who commit technical parole violations are placed in lieu of a 
return to prison. However, these are secure facilities where individuals are 
not permitted to leave the center without an official escort. All 
programming as well as meals and housing are provided on-site. Three of 
the centers are operated by Gateway Foundation Corrections and Renewal, 
Inc., a non-profit organization, through contracts with the state. 

Texas has seven intermediate sanctions facilities that are operated 
through the Texas Department of Criminal Justice. Individuals who violate 
the terms of their supervision are court ordered to participate. Typically, 
the program lasts six months. They are billed as “community-based 
facilities [which] allow the offender to retain some ties to family and local 
support mechanisms with programming that continues community contact 
including community service restitution and local rehabilitative 
services.”108 Yet they are nevertheless secure facilities from which the 
individuals cannot leave freely until after discharge.  

In addition, Texas has two state-contracted intermediate sanctions 
facilities which are secure lockdown facilities that completely remove the 
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offender from the community and provide either substance abuse 
treatment or cognitive treatment. These programs are targeted toward 
medium- and high-risk felons. These two facilities are operated by 
Management and Training Corporation.  

It is likely that such for-profit corporations with a background in 
prison facility management would look to these programs as an avenue to 
expand their revenue. But states and local governments should be 
extremely cautious when pursuing these options. Recent research 
questions the usefulness and cost effectiveness of these programs unless 
there is a demonstrated need for intensive, residential treatment. Further, 
the parolee should be placed in the program immediately following a 
violation, not after a lengthy revocation and court order process.109  
 

C.  Residential Reentry Centers 
 

Residential Reentry Centers are what most people refer to as “halfway 
houses”—they ideally provide housing, treatment, case management and 
job assistance for a short period of time to assist individuals in their 
transition from prison to the community. The programs generally require a 
person meet certain eligibility requirements, often pertaining to conviction 
types, behavioral records, and support systems before they are accepted.  

One of the key areas of sentencing reform for many states is parole 
reform—reducing the length of time people serve in prison and/or 
increasing their opportunities for early release. Sensitive to charges of 
such policy reforms being “soft on crime” or “releasing criminals onto the 
street”, many states have opted for residential reentry programs to ensure 
that individuals are being monitored and provided with needed services to 
reduce their risk of recidivism. 

According to the Sentencing Project, lawmakers in at least six states 
modified policies related to community supervision in 2015.110 California 
expanded eligibility for early release for people sentenced as juveniles and 
for those with a mental health or medical diagnosis.111 Oklahoma 
authorized reduced sentences for those who successfully complete a drug 
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treatment program.112 The Governor of Oklahoma also directed the 
Department of Corrections to allow prisoners sentenced for violent 
offenses to earn good time in order to reduce their sentences.113 And Utah 
passed a law allowing people to earn early release credits of 30 days for 
each month people monitored on probation or parole were in compliance 
with their supervision requirements.114  

In addition, safe and affordable housing is a huge barrier to individuals 
released from prison. The vast majority of incarcerated people were poor 
before they went to prison. With few opportunities to earn money inside 
prison, plus having to pay fines and restitution payments, and being 
charged for an array of basic needs by the prison (commissary, doctor 
visits, personal hygiene products), most people are released with very little 
money or none at all. They often have few marketable job skills and low 
educational attainment. And the “collateral consequences” of a felony 
conviction set up additional barriers—many housing providers will not 
rent to people with a record, and many employers will not hire people who 
have been incarcerated, regardless of the offense.  Residential reentry 
programs can fill this gap by providing a place for people to live while 
they are making the transition back into the community.  

Most residential reentry programs are designed to provide minimal 
freedoms such as employment and out of facility visitation, but these are 
privileges and not guaranteed. Participants must still report in the evening 
and stay overnight.  

The type and quality of treatment, rehabilitative programming, and job 
assistance provided vary widely, and despite significant research in this 
area and emerging best practices, to date there are no national standards or 
guidelines.  
 

i.  Residential Reentry Centers in Federal and State Jurisdictions 
 

The BOP provides the best example of a standardized structure for 
Residential Reentry Centers. Federal reentry programs offer drug testing 
and counseling for alcohol and drug-related problems, employment 
training, and medical care, including mental health treatment. The BOP 
currently has 215 active contracts, with over 9,000 beds for men and 
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women.115 About 70% of these facilities are operated by nonprofit 
entities.116 The other 30% are through for-profit entities, with GEO Care 
and its subsidiaries securing the most contacts.117 Most states or counties 
contract to private for-profit or nonprofit companies as well. 

During their stay, individuals are required to pay 25% of their gross 
income, not to exceed the average daily cost of their placement.118 These 
are referred to as “subsistence charges”.119 If a person fails to make 
payments they can be returned to custody and re-incarcerated.120  

Because these programs are administered by the Federal Government 
and subject to a unified set of standards, it is possible to gather reliable 
data on their performance and outcomes.  

The Justice Department’s Office of the Inspector General (“OIG”) 
conducted an audit of the BOP’s residential reentry programs in 2012.121 
The audit found that the six centers reviewed adequately met most of the 
requirements.122 However, the report identified deficiencies related to 
substance abuse testing, inmate subsistence payments, escapes, and 
authorized inmate absences.123 The OIG notes that these conditions 
increase the probability that inmates will not successfully transition back 
into society.124 

At present, there is no comprehensive survey of the use of halfway 
houses in the states. Available information indicates that there are a range 
of programs, including residential and non-residential. These are 
sometimes operated by state agencies, but more often are run by for-profit 
and non-profit entities. Some have state oversight and some operate 
completely independently. 

As with so many other segments of the Treatment Industrial Complex, 
the two major players in residential reentry are GEO Group and 
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CoreCivic. GEO subsidiary GEO Care has 54 reentry facilities in nine 
states125, and contracts for 11 federal residential reentry centers.126 As of 
2016, CoreCivic owned or controlled 24 residential reentry facilities with 
a design capacity of 4,970 beds located in six states, making it one of the 
largest community corrections operators in the US market.127 
 

ii.  Issues in For-Profit Residential Reentry Centers 
 

Private operators make their profits by winning contracts.  They win 
contracts by being the lowest bidder, yet at the same time, they must 
provide the same or better service while still generating revenue for their 
company. Thus, these corporations are notoriously tight-fisted when it 
comes to their facilities’ construction, amenities, programs available to 
prisoners, and, most significantly, staffing.  

These companies often pay staff less than states or the Federal 
Government.  They frequently offer minimal staff training, which can 
leave employees frustrated and unprepared to handle crises.  As a result, 
facilities tend to have very high turnover rates and are chronically 
understaffed.   

Essentially, the combination of low pay, understaffing, and having a 
largely inexperienced workforce is a recipe for unstable and dangerous 
facilities. Staff who are new and under-trained may not have enough 
experience to notice when conflicts are brewing or know how to defuse 
them before they escalate.   

Despite the tremendous public expenditure on these programs, there is 
very little monitoring or reporting on their performance, conditions, and 
outcomes. Because contracts are held by a variety of agencies at the state, 
county, and municipal levels, what reporting does exist is not collected or 
aggregated. To date, there is no comprehensive assessment of the overall 
performance of these contracts nationally.   

In the absence of such official, aggregate data, the alternative is to 
compile the publicly-available reports and published accounts that give an 
indication of the experiences of states, counties, and municipalities in 
                                                

125 Find Your Regional Representative - GEO Reentry Services, GEO REENTRY 
SERVICES (2017), http://www.georeentry.com/locations/ (last visited Dec 29, 2017). 

126 BOP: Residential Reentry Management Centers, BOP.GOV (2017), 
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contracting for residential reentry. A comprehensive search of news 
articles, government audits, lawsuits, and other publicly-available sources 
indicate a pervasive pattern of serious issues in privately operated halfway 
houses. 

Escapes. Because residential reentry centers are not “lockdown” 
facilities, individuals can and do simply walk away. Because they are still 
technically under state supervision, this constitutes an escape from 
custody. An expose in the New York Times was one of the first such 
investigations into the performance of CEC, a for-profit reentry company. 
The piece revealed that, from 2009 through 2011, 16% of escapees 
absconded from CEC-operated facilities in New Jersey.128 

GEO transitional and prison facilities have also reported numerous 
escapes. The most recent occurred in January 2016 at the Southeast Texas 
Transitional Center.129 That same facility was scrutinized in 2012, when 
six escapes occurred.130  

Between 2008 and January of 2014, roughly 30% of the offenders at 
an Avalon facility in Tulsa reported for misconduct received write-ups for 
escape or related charges.131 Avalon staff deliberately misreported escapes 
as "failure to comply with the limits of confinement" to cover up the 
problem.132 

Drugs and Violence. Reports indicate that lax safety standards, 
understaffing, and minimal oversight have created truly dangerous 
environments in some for-profit residential reentry centers. At a CEC 
halfway house in Colorado—the largest in the state—there have been 
reports of unchecked drug use and gang violence.133 Former halfway 
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house residents and workers in New Jersey have reported that reentry 
facilities are often violent, dangerous and gang-infested, rampant with 
drugs and other contraband, and residents are not closely monitored. “This 
industry just infuriates me,” stated Nancy Wolff, director of the Center for 
Behavioral Health Services and Criminal Justice Research at Rutgers 
University. “If you want to go there and sit in peer-run groups – or hang 
out and smoke and play cards and have access to drugs – it’s a great 
place.”134 Methamphetamine, marijuana, weapons and other contraband 
were found during a surprise search of a CoreCivic halfway house in 
southwest Oklahoma City in April of 2016. Nearly 40 grams of marijuana, 
a half gram of methamphetamine, alcohol and 26 cellphones were among 
the contraband found, according to a news release.135 In 2015, a guard at 
an Avalon facility in Oklahoma was caught on video appearing incoherent 
and admitting to have taken drugs provided to him by one of the residents 
of the facility.136 The video was recorded on the guard’s own cellphone by 
another resident.137 In 2014, an Avalon facility in Tulsa came under 
investigation after a different video emerged showing residents fighting.138  

Abuse and Unconstitutional Conditions. Cutting corners on staff pay 
and training can lead to a workforce that is inexperienced, unprofessional, 
and in some cases, unqualified. In Texas, where CEC runs a network of 
jails, almost every one of those facilities has been sued for alleged staff 
misconduct.139 The warden and head of security at one CEC-run jail were 
fired in 2012 after a former inmate sued the company, saying she was 
sexually assaulted repeatedly by the security officer and then forced by the 
warden to lie to investigators about the attacks.140 Sexual assault 
allegations led to two more lawsuits against CEC in 2014, one by inmates 
at another CEC jail, the second by a former inmate at a CEC immigration 
detention center.141 

In 2014, the Oklahoma Department of Corrections cancelled a contract 
with Avalon after three separate investigations found concerns with 
contraband, safety of residents, and staff imposing fights as punishments. 
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The Department told the company it had “lost confidence in the 
administration” of the facility.142 

Mismanagement. The pressure to turn a profit can lead to unethical 
and, sometimes illegal behavior on the part of management and staff. 
Reports indicate that staff in some facilities have manipulated official 
records or covered up evidence of problems in the facility. Most 
concerning is the suggestion that staff are deliberately misrepresenting the 
amount and quality of treatment services to make the program look “good 
on paper.”  

A former guard at a San Diego halfway house initiated a hunger strike 
in 2016 to protest the deterioration of conditions after CoreCivic 
purchased the facility.143 He observed cutbacks in staff, food, and 
programming meant to help inmates reintegrate into the community.144 He 
also reported forged documentation of searches and falsified hours spent 
training guards, but says his complaints were ignored by CoreCivic 
officials.145 

Colorado corrections inspectors reported in 2008 that administrators in 
a CEC halfway house staged phony classes during their inspections, 
offering candy bars to residents if they would pretend to participate in 
counseling and job placement sessions.146  

Former employees at CEC’s Robinson Center in New Jersey reported 
rampant falsification of prisoner records.147 The records reported 
providing drug treatment and other classes as well as drug tests, which 
staff said never actually occurred.148 And when classes were provided, 
they were given in a haphazard manner or by untrained employees who 
merely read the program materials to a group of residents.149 

Lack of Standards and Oversight. Despite the proliferation of these 
facilities, there are few regulations that ensure programs provide safe 
environments and yield positive results. Both for-profit and nonprofit 
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entities are contracting with governments to reduce the burden of reentry, 
but there is little monitoring to confirm that they are delivering 
rehabilitative, responsible, and humane services.  

According to the Tampa Bay Times, many halfway houses in Florida 
are little more than flophouses that cram residents two or three to a room 
in dingy quarters with no job assistance, no trained staff and no support.150 
Some are operated by individuals “with serious criminal records, including 
robbery, sexual assault and drug trafficking”.151 Incredibly, state officials 
do not require reentry facilities to be licensed, thus it is impossible to track 
such incidents.152 In fact, without licensing, there is no way to know how 
many halfway houses are actually operating in Florida.153 

The State of Pennsylvania has reported a high rate of recidivism of 
those who cycle through reentry facilities. A 2013 study by the 
Pennsylvania Department of Corrections (“PDOC”) found that prisoners 
sent to halfway houses were actually more likely to re-offend than those 
released directly from prison.154 According to the study, 67% of prisoners 
sent to transitional facilities were rearrested or returned to prison within 
three years, compared to 60% of offenders released to the streets.155 The 
PDOC Secretary stated, “The focus has been on filling up beds. It hasn’t 
been on producing good outcomes.”156 

While the theories and intentions behind the residential reentry center 
model appear helpful to reducing recidivism, the reality is that many 
companies are touting reform principles without any attempt or intention 
of delivering measurable outcomes in terms of rehabilitation or reduced 
recidivism. Without proper accountability or determined desired 
outcomes, the public cannot be assured that the residential reentry service 
model is actually providing the results it promises.  

When the main motivation for governments utilizing alternatives to 
incarceration is cost-savings, it is perplexing that measures of 
accountability and evaluation often do not take rehabilitation, resident 
safety, or staff retention into account. Particularly when the monies for 
these services are coming directly from government contracts, equating to 
billions of tax dollars.  
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When facility operators are found to be negligent, are compromising 
the safety of residents and the surrounding community, and are not 
reducing recidivism, clearly these programs are not living up to their 
promise of increased public safety. If people are not receiving healthy, 
safe, and accountable services, this investment serves only to line the 
pockets of for-profit corporations while sending more people through the 
revolving door of recidivism. 
 

VII.  A BALANCED APPROACH TO COMMUNITY CORRECTIONS 
 

The National Institute of Corrections and its partners in 2004 
developed a set of principles known as Evidence-Based Practices (“EBP”). 
The underlying philosophy is that any and all correctional practices and 
programs must be supported by rigorous applied research and evaluations.  

The EBP for the community corrections field call for a balanced 
approach between treatment, surveillance and accountability to prevent 
further abuse, holding offenders accountable and working toward long-
term behavior change.157 

But the trend toward outsourcing community corrections to for-profit 
operators undermines this approach by focusing on cost savings and 
awarding contracts to the lowest bidder. It is a basic truth that quality 
services cost more. To fulfill the vision of evidence based practices in this 
field would mean using electronic monitoring in conjunction with 
wraparound services for supervisees, case management, and job 
assistance. It would mean that the person wears an ankle bracelet in 
addition to regular meetings with their parole or probation officer. But in 
reality, the proliferation of technology is being used to replace this direct 
personal connection. 

EBP points toward individually-oriented services over a one-size-fits-
all approach. The science shows that the most intensive interventions 
should be reserved for the highest risk individuals. This is not just a matter 
of scarce resources. Research has found that placing low-risk individuals 
in high intensity programs actually increases their failure rates. This is 
partially because lumping them together with people who have more 
serious issues may expose them to violence and “teach” them anti-social 
behavior.  
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In addition, interventions like ankle bracelets and placement in 
residential facilities away from their families and communities can disrupt 
the individual’s social networks and support systems—the very things that 
make them “low risk” in the first place.158 Family support and connection 
to community resources like churches are key factors in supporting 
individuals to make the right choices and stay on track with the terms of 
their supervision.  

The widespread acceptance of EBP in sentencing and corrections is in 
part fueling the movement toward de-incarceration, and this is a positive 
trend. But the good intentions of this movement are at risk of being 
undermined by both the deeply ingrained retributive nature of our criminal 
justice institutions and the power of the profit motive on the part of 
companies competing for contracts. 
 

VIII.  CARCERAL HUMANISM 
 

James Kilgore, a writer and educator based at the University of 
Illinois, was among the first to identify this trend of “re-packaging mass 
incarceration.” As the national conversation began moving toward 
addressing underlying issues behind criminal behavior such as drug 
addiction and mental illness, he highlighted the danger inherent in this 
new service-based approach, calling it “carceral humanism.” He writes, 
“carceral humanism recasts the jailers as caring social service 
providers.”159  

He particularly singles out the new embrace of community corrections 
as “non-alternative alternatives to incarceration”, which he rightly points 
out “purport to change things but in essence simply perpetuate the culture 
of punishment”.160 Moreover, he writes: 

While many of these may be well-intentioned, and in some 
cases have positive effects, they typically involve heavy 
monitoring of a person’s behavior including frequent drug 
testing, limitations on movement and association, a whole 
range of involuntary but supposedly therapeutic programs 
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of dubious value and very little margin of error to avoid 
reincarceration.161 

The alternatives to incarceration movement should be resulting in a 
strong downward push: reducing the number of people incarcerated, but 
also moving people more quickly off all forms of supervision. In effect, 
there should be a substantial number of people, based on risk assessments 
and other factors, who are completely free of the system and allowed to 
resume their lives.  

This should be happening both at the “front end”—where people are 
provided with appropriate services and accountability measures in lieu of 
either incarceration or probation. It should also be happening at the “back 
end” where individuals who have completed their sentences, are a low risk 
of reoffending, and do not need additional support could be taken “off 
paper”, without cycling through a residential reentry center or being 
placed on electronic supervision. 

However, the opposite appears to be happening. As prisons and 
detention centers fall out of favor, the number of people being placed on 
electronic monitoring and in post-release programs appears to be swelling. 
 
 

IX.  WHAT CAN BE DONE?  
 
1. The overarching goal of sentencing reform efforts should be to shrink 

the size and scope of the entire criminal punishment system. 
Individuals should be placed on the lowest level of security and 
supervision necessary for the shortest amount of time. Resources 
should be concentrated in community-based services outside the 
criminal system to serve people before they require legal intervention.  

 
2. Require all programs to adhere to EBP in Community Corrections. 

Simply awarding a contract to the lowest bidder does not ensure that 
the program will deliver quality services or produce positive public 
safety results. Cutting corners can result in unsafe facilities. Using a 
blanket, one-size-fits-all approach is not only a waste of scare 
resources, it can also be counterproductive.  

 
a. The goal should be ensuring the success of supervisees, not 
punishing their failures. Programs should adopt a behavioral-

                                                
161 Id. 



2017] THE TREATMENT INDUSTRIAL COMPLEX  

 

89 

management approach to supervision that prioritizes assisting of-
fenders in leading successful, crime-free lives in the community. 
The role of a supervision officer in a behavioral-management 
model combines enforcement responsibilities with a duty to 
instruct and model pro-social behavior.  

 
b. Base supervision requirements on the individual’s level of risk. 
Assigning low-risk individuals to intensive supervision and 
programming can be counterproductive and costly. Reserve 
intensive supervision for moderate to high-risk individuals.  
 
c. Tailor the intervention to the individual, taking into account both 
their treatment needs and their personal strengths. This requires the 
development of an individual treatment plan for each program 
participant. 
 
d. Use graduated sanctions and incentives for reducing technical 
violations of probation and parole. Secure residential options 
should be immediate, short-term, and reserved only for those who 
demonstrate a need for intensive, residential treatment.  
 

3. Proper Vetting, Evaluation and Accountability of Contract Agencies. 
Many of the problems identified in this report can be addressed to 
some degree through the contracting process. Taxpayers get the 
greatest return on their investment when contractors are required to 
demonstrate a record of success, adhere to EBP, and are transparent 
and accountable for their outcomes. The mentality of “cheaper is 
better” is simply incompatible with criminal justice services. To yield 
long-lasting results, quality in product and direct services must be 
ensured.  

 
a. Conduct due diligence research into the background and past 

performance of potential contractors. As noted in this report, 
many of the largest players in the community corrections 
market have had serious problems with safety, ethics, 
management, and quality of services. Lawsuits, poor audits or 
other performance measures, scandals, and lost contracts 
should counterbalance a low bid in the competitive award 
process in order to ensure quality programming. 
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b. Determine and Incentivize Positive Outcomes. Contract 
awards, payments, and renewals should be tied to measurable 
outcomes, rather than cost savings or other factors. This 
includes the number of successful transitions from supervision, 
lower recidivism, work placements, length of sobriety and 
other factors that can clearly demonstrate enhancements to 
public safety. 

 
c. Contract Locally. One feature of the Treatment Industrial 

Complex is the dominance of larger, for-profit industries in the 
community corrections sphere. These groups can easily out-
compete small, local, non-profit organizations for contracts due 
to their political influence and cash flow. But in many cases, 
there is inherent value in contracting with local agencies that 
have a track record of success in a given community. These 
types of agencies know the “landscape” of their community, 
including employers, service providers, and other programs. 
They are more likely to employ community residents than large 
corporate groups that often import their managers from other 
facilities.   

 
d. Ensure Accountability and Penalties. Contracts should require 

regular monitoring financial and record-keeping audits, and 
complete transparency in all areas of operation. Contracts 
should also stipulate clear and adequate consequences for non-
compliance. 

 
4. Prohibit Predatory Practices. Decisions about supervision and 

interventions should be based on risk and need, not on the opportunity 
to generate a profit. Criminal justice is a core function of government 
and is a grave responsibility. When the state sees fit to deprive 
someone of their liberty, even if it is only through electronic 
monitoring, it assumes that responsibility entirely, including the 
responsibility to pay for it. As most people involved in the criminal 
justice system are low-income, it is both inappropriate and counter-
productive to tie their “success” in community corrections to their 
ability to pay.  
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X.  CONCLUSION 
 
Sociologists have long known that the over-use of probation expands the 
“net” of those under the control of the criminal punishment system: 

[R]esearchers often found that expansions in probation 
increased overall punishment by drawing in more low-level 
cases (who might otherwise have been sentenced with 
community service hours, fines, or other less invasive 
punishments) and making these individuals more likely to 
be incarcerated in the future due to increased restrictions 
and monitoring.162 

Essentially, constant supervision sets people up to fail. The 
requirements of meetings, home visits, drug testing, and other mandatory 
activities are extremely challenging for even the most stable of individuals 
to meet. Add to that the instability that is often a feature of poor people’s 
lives—problems with transportation, illness, lack of child care, etc.—and 
it is almost guaranteed that many will not be able to comply.  

With the advent of electronic monitoring, 24-hour scrutiny means that 
any and all violations and offenses—even those that are relatively minor—
will be detected, leading to a range of sanctions that serve primarily to 
keep people under increasing levels of control.   

A similar net-widening trend is emerging in the use of “alternative” 
facilities. There is a serious concern that these are simply various versions 
of “prison lite,” without any proven benefits to public safety.  

For local criminal justice agencies and elected officials, having this 
extra layer of supervision is a form of insurance—protecting them from 
accusations of “letting criminals back into the community.” For the 
companies holding these contracts, it is a revenue stream. The longer they 
can require participation, the more money they will make. While 
providing wraparound services like drug treatment, mental health 
counseling, and job assistance is valuable and often needed, there is no set 
of universal guidelines that require actual risk assessment to determine 
that these services are necessarily needed for each individual in the 
program. It is possible that very low risk individuals who would be 
perfectly safe to release without such programs or services are nonetheless 
required to participate. 
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While the best practices for those who commit technical violations of 
probation and parole dictate the use of a range of intermediate sanctions 
up to at most 3 days in jail, many intermediate sanctions facilities are 
mandating stays of 90 days to six months. A six-month stay undermines 
the benefit of a SAC approach, which shows that an immediate but short-
term period of re-incarceration is all that is needed to hold people 
accountable and get them back on track.   

An additional concern, in the absence of standardized guidelines and 
operating procedures for these programs, is the decision-making process 
around completion of a given program. Particularly in day reporting and 
the various quasi-residential programs in community corrections, the 
decision about when an individual is ready to leave the program is left to 
the administrators of the program. On paper, these decisions are tied to 
things such as “completion of the individual treatment plan” or adherence 
to the terms of their supervision, the determination of which is at least 
partly subjective.  

Unfortunately, this provides ample room for a self-serving or 
unscrupulous supervisor to determine that someone is not in compliance or 
has not satisfactorily met the requirements of the program. Particularly in 
the case of those programs that are operated by for-profit contractors, there 
is a perverse incentive to keep people as long as possible in order to 
generate the greatest amount of revenue.  

With tools such as electronic monitoring becoming more widely 
available and reentry centers an increasingly attractive cost savings option 
for states and counties, the Treatment Industrial Complex will continue to 
expand until there is a recognition of the pitfalls and consequences of 
poorly contracted services. While there is a vital need to reduce the 
incarcerated population, it is important to ensure these programs do not 
simply ensnare more individuals in the system, spend tax dollars 
erroneously, or allow for profit without quality service.   

This is in no way suggesting that non-profit or government-
administered community corrections programs are “better” than those run 
by for-profit prison corporations. There are examples of programs run by 
each type of entity that are humane and effective, and plenty of dismal 
failures on all fronts. 

The purpose of this paper is to expose and question the role of the 
larger for-profit punishment and control industry in the burgeoning field of 
community corrections, and to alert decision-makers to the concerns 
related to the proliferation of these kinds of programs.  
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In addition, it is vitally important that change agents working to end 
mass incarceration be aware of the role of the industry and the potential 
pitfalls of simply recommending “alternatives to incarceration.”   

The following recommendations are offered to begin to fix what is 
broken in the current approach, to avoid the unintended consequences of 
net widening, and to aid decision-makers and other stakeholders in 
evaluating the need, scope, and requirements of community corrections 
programs, particularly where for-profit companies are concerned. 
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ABSTRACT 
 

Logical thinking about detention, or any kind of punitive activity that 
restricts the basic liberties of a human being, leads one to conclude that it 
must be used with caution and restraint and be implemented for those 
citizens and noncitizens who pose a relatively graver threat to society. 
Detention must also be fiscally sound and ensure that the negative 
externalities of the policy be minimized. However, in reality the American 
policy of detaining illegal immigrants to fill detention facility bed quotas 
has defied this cautious approach. It is in fact an arbitrary system of 
unscientific threat classifications, used in an effort to meet some 
legislatively set guaranteed minimum quotas. Furthermore, such quotas 
are motivated by maximizing profit for private corporations which in turn 
create negative externalities in the form of increased and unjustified tax 
burdens. Through the resulting severing of socio-communal ties and 
human rights violations, this policy aggravates the problems faced by the 
nation’s most vulnerable populations. We analyze and illustrate the 
collective responsibilities of the various stakeholders in promulgating and 
implementing such policies with unjustified human costs, especially in the 
case of noncitizens. The judiciary, the legislature, the private prisons 
lobby, and the enforcing agencies have worked together to ensure the 
continued usage of flawed tools to manage immigration law. We conclude 
by suggesting the alternatives, their fiscal and humanitarian benefits, and 
providing counterfactuals that would had been prevalent in the absence of 
such a policy. 
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I.  INTRODUCTION 
 

In 2009, Congress introduced the detention bed quota (“DBQ”) into 
the Department of Homeland Security (“DHS”) Appropriation Acts which 
mandates Immigration and Customs Enforcement (“ICE”) to maintain a 
daily immigrant detention level of 34,000 individuals regardless of need. 
This is conducive to the private prison corporations (“PPC”) business 
model. The harmony of interests between the ICE and the PPC 
antagonizes the instruments of criminal jurisprudence upholding personal 
liberty and individual freedom i.e. bail bonds and parole as oberserved in 
Stack v. Boyle.1 We analyse how this appetite of for-profit prisons for 
more inmates affects the even-handedness of the criminal justice system 
especially in the context of the immigration detention policy.2 Further, we 
contrast the eagerness of the ICE to detain immigrants to the effectiveness 
of the procedural and substantive rights available to them in matters of 
detention.  

The detainees are classified into two categories. First, the low flight 
risk detainees3 and second, ones eligible for mandatory detention. Through 
an analysis of the procedure of immigration court laid down for both 
categories we study the ambit of judiciary’s responsibility in matters of 
detention and also its conformity with the customary tenets of human 
rights. Additionally, we analyse the legislative burdens of DBQ. We 
investigate whether the DBQ has promulgated cronyism resulting in a 
monopolistic market, which has contributed to the complaints of low 
quality of services and facilities. For example, the two biggest PPCs 
handle nearly 72% of the ICE detention beds.4 We illustrate the skewed 
crony effects that the DBQ has resulted in and how it hampers the 
principles of privatisation. We analyse the clause of guaranteed minimums 
and the model of “tiered pricing”5 to estimate how the DBQ policy has 
contributed to this soaring cost. Our findings suggest that this policy’s 
costs have soared disproportionately to sustain the profits of the PPCs. 
                                                

1 342 U.S. 1, 4 (1951). 
2 United States v. Banuelos, No. 2:06-mj-00547 (C.D. Cal. Apr. 12, 2006). 
3 United States v. Lozano, No. 1:09-CR-158-WKW[WO], 2009 WL 3834081 (M.D. 

Ala. Nov. 16, 2009). 
4 ERO CUSTODY MGMT. DIV., ICE AUTHORIZED FACILITIES MATRIX (2015). 
5 DET. WATCH NETWORK & CTR. FOR CONSTITUTIONAL RIGHTS, BANKING ON 

DETENTION: LOCAL LOCKUP QUOTAS & THE IMMIGRANT DRAGNET 6 (2015), 
https://www.detentionwatchnetwork.org/sites/default/files/reports/DWN%20CCR%20Ba
nking%20on%20Detention%20Report.pdf 
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Additionally, we look at mandatory detention and the RCA tool in order to 
better understand and critique the enforcement tools that the agencies 
employ in an effort to match the DBQ. Through this paper we attempt to 
disenfranchise the DBQ by highlighting its bias against the immigrants 
and the justice system’s failure to effectively operationalize the 
Alternatives to Detention (“ATD”). We conclude by recommending 
structural corrections like assimilation of ATD programs which may result 
in a model of punitive justice that is fiscally responsible, considerate of 
human rights, and not dependent upon higher recidivism rates. 

 

II.  LITERATURE REVIEW 
 

 In this section, we delve into the existing literature and philosophies 
that govern the four pillars of the research work i.e. the criminal justice 
system with a special attention to the prosecution of immigrants, 
mandatory detention as a tool, the theories of privatization and market 
economics that promulgate private prisons as an idea, and lastly the nature 
of immigration and immigrants. Understanding and discussing these 
philosophies lays an important groundwork for the greater purpose of this 
research endeavor i.e. to distinguish how the various institutions and 
flawed incentives that govern the immigration detention system today and 
how the same is being used for the purpose of profiteering from the 
suffering of immigrants. 

 
A.  Understanding the Criminal Justice System and Its Philosophies 
  
Immigrants are quite different from the general citizen population in 

terms of their human capital attributes and employment patterns. 
Immigrants are disproportionately poor, uneducated, unskilled, non-
English speaking, and are overwhelmingly members of minority racial and 
ethnic groups.6 The judicial framework has remained unpredictable in the 
issue of safeguards available for immigrants in case of mandatory 
detention. In this context, even immigration law has been unable to cope 
with the dynamic nature of the changing attitudes towards migrants. 

Immigration related detention is governed by the Immigration and 
Nationality Act (“INA”), prescribing discretionary as well as mandatory 
detention and making all immigration proceedings subject to either form 
of detention. In the very first case concerning immigrant detention under 
                                                

6 V.M. Briggs, Jr., Immigration Policy and the U.S. Economy: An Institutional 
Perspective, 30(3) J. OF ECON. ISSUES, 370 (1996). 
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the amended INA to reach the Supreme Court, the petitioners challenged 
the constitutionality of INA Section 241(a)(6), a provision authorizing 
further detention of certain removable noncitizens beyond the 90 day 
period.7 In this case, the two petitioners had final orders of removal; 
however, the government had been unable to repatriate them because 
either their countries of origin refused to accept them or no other country 
would give them refuge.8 The Court attempted to circumvent 
constitutional invalidation by construing Section 241(a)(6) to have an 
implicit “reasonable time" limitation, subject to federal court review.9 The 
Court created a six-month presumptive limit, and only when even after 
expiry of this period the noncitizen had no reason to believe in the 
possibility of removal in the foreseeable future would he be eligible for 
conditional release.10 The interpretation by the apex court in the above 
matter was the first expression of a pro-detention attitude for mere 
precautionary reasons. 

In another case, a lawful permanent resident (“LPR”), who had been 
detained for six months during the pendency of his removal hearing 
pursuant to Section 236(c) of the INA, challenged the constitutionality of 
that provision. 11  The Supreme Court held that mandatory detention of 
criminal noncitizens pending a determination of their removability was 
constitutional, because Congress was “justifiably concerned that 
deportable criminal [noncitizens] who are not detained continue to engage 
in crime and fail to appear for their removal hearings in large numbers . . . 
.”12 This observation further highlights that the current framework for 
reviewing an immigrant’s challenges to detention provides inadequate 
protections against erroneous detentions and underlines an overtly 
cautious stand taken by the courts.13 

Gomes however points towards a not so recent tendency of courts to 
play a political role in the context of a country’s immigration policy and 
overreach into the realm of foreign affairs.14 In the case of immigration, 
                                                

7 Zadvydas v. Davis, 533 U.S. 678, 690 (2001). 
8 Id. at 684-86. 
9 Id. at 689. 
10 Id. at 700-01. 
11 Demore v. Kim, 538 U.S. 510 (2003). 
12 Id. at 513. 
13 Falza W. Sayed, Challenging Detention: Why Immigrant Detainees Receive Less 

Process Than "Enemy Combatants" and Why They Deserve More, 111:8 COLUM. L. REV. 
1833 (2011). 

14 CHARLES GOMES, RÉSEAU EUROPEÉN DROIT ET SOCIÉTÉ, INTERNATIONAL 
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with this so called ‘judicialisation’ of politics, this particular change brings 
to light that exclusion, deportation, visa denial, naturalization, citizenship, 
and asylum policies toward immigrants are no longer an exclusive domain 
of the political classes.15 The third pillar has been zealous in invalidating 
acts made by federal government agencies. 

He concludes that this judicial overreach is an expression of the 
change in the normative thinking of judiciary towards immigration where 
it awards weightage to the idea of transnational configuration of American 
society.16 The main argument shows how the judiciary is more concerned 
with the protection of fundamental rights in spite of the national origin of 
the individuals.17 In a sense, the immigrant’s non-access to judicial review 
in case of exclusion or deportation tends to be almost impossible 
nowadays. This new approach towards immigrants opened the doors of the 
state to noncitizen populations and legitimized their membership by the 
universalistic frame of constitutional rights, which are no longer limited to 
the protection of American citizen.18 This paper in the following sections 
points to the failure of this ‘judicialisation’ as the immigration court 
system remains elusive to this transnational idea of American society.  

 
B.  Understanding Mandatory Detention and Its Philosophies 

 
Mandatory detention is a form of structural violence.19 It is an 

extraordinary deprivation of liberty that provides neither bond nor relief. 
Such deprivation is reinforced by a system of law that treats noncitizens 
worse than citizens and provides weak civil law safeguards against 
immense enforcement power. The violence is made even harsher by ICE’s 
erroneous calls for mandatory detention that go enforced without review. 
Such harm is generally limited to those without counsel and of color. 
Mandatory detention is also a tool of institutional violence; a creature of 
plenary power, with gross asymmetries of power between the state and the 
individual, it will likely be left to the political process—not the courts—to 
mandate shifts in policy as part of comprehensive immigration reform.20 
                                                                                                                     
MIGRATION AND THE “JUDICIALIZATION” OF FOREIGN POLICY IN THE UNITED STATES, 
http://www.reds.msh-paris.fr/communication/textes/gomes.htm (last visited Nov. 5, 
2017). 

15 Id. 
16 Id. 
17 Id. 
18 Id. 
19 ANN-MARI JORDENS, HOPE: REFUGEES AND THEIR SUPPORTERS IN AUSTRALIA 

SINCE 1947 115, 268-69. (2012). 
20 ROBERT KOULISH, USING RISK TO ASSESS THE LEGAL VIOLENCE OF MANDATORY 
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The blooming of the corrections industry is stimulated by a close 
nexus between societal hysteria, resultant encashment on the same by 
policy makers, and the parity of industrial interest with a ‘tough on crime’ 
approach. For Nuzum, immigrants are a subset within this narrative of 
checking crime.21 From this societal hysteria stems discomfort between 
races and assumptions regarding the ‘color’ of crimes. Thus, the need for 
the expansion of the corrections industry is “more perceptual than real”.22 
He goes on to state: 

“This misperception is fueled by all forms of the media as well as 
political grandstanding focused on re-election and power rather than the 
public good. Existing  social inequalities are exploited and reinforced to 
justify the continuation of  ineffective policies and thereby guarantee a 
permanent and expanding market for the products of the corrections 
industry.”23 

By definition, private corporations were not established for serving the 
public good; they were established to generate profit for corporate owners 
and shareholders.24 The PPCs are motivated by profit and not 
consciousness of justice. Unfortunately, they have entered into the 
business of correctional and reformative justice without the ethics and 
spirit of the latter. 

Durham points to the inherent characteristics of sub-government 
politics.25 She highlights the quality of permanence in the relationship 
between government and private industry.26 Enhanced focus on the private 
sector and economic concerns by policymakers undermines the 
importance of developing alternative methods of responding to the issue of 
crime.27 This relationship is no temporary arrangement; once the state 
caresses private interests in this arena, it is unable to discontinue the 
commercial relationship as it would seem justified according to economic 
estimates on its face.28 

 

                                                                                                                     
DETENTION 16 (2016).  

21 Marlyce Nuzum, The Commercialization of Justice, 8(3) CRITICAL CRIMINOLOGIST 
5 (1998), http://divisiononcriticalcriminology.com/wp-content/uploads/Critical-
Criminology-08-3.pdf 

22 Id. at 7. 
23 Id. 
24 Id. 
25 Alexis M. Durham III, Origins of Interest in the Privatization of Punishment, 27(1) 

CRIMINOLOGY 107 (1989). 
26 Id. 
27 Id. 
28 Id. 
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C.  Understanding the Theories of Privatization 
 
Shapiro and Willing, in their seminal work on the theories, benefits, 

and comparative advantages of privatization identify that when private 
enterprises are subjected to “sophisticated regulations,” there is no 
discernible difference between the performances of the private enterprise 
and its public counterpart.29 The reliance of the PPCs that work with ICE 
and DHS and their continued lobbying to maintain the DBQ (we discuss 
their lobbying activities in detail in subsequent sections) points towards 
their adherence to “sophisticated regulations.”30 The authors used 
“neutrality theorems” of the market to establish such a finding.31 
Furthermore, examining the PPC ecosystem in the USA, it can be 
considered as a market with limited competition – thus, a mixed oligopoly, 
as noted by Kish and Lipton.32 Mixed oligopolies are usually welfare 
neutral, especially when there is a uniform production subsidy policy 
regulating the market (in this case, the DBQ of 34,000 can be considered 
as a uniform production for which subsidies are provided to the PPCs).33 
Panagriya and Rodrik use a similar logic to classify the sugarcane industry 
with its minimum production quota as a production subsidy.34 Although 
they hypothesize that such a policy will be conducive for less lobbying, 
the PPCs seem to have violated this economic rationale with its ever-
increasing lobbying activities.35 Considering, the rationale towards 
privatization of prison is at loggerheads with traditional theories of 
economics, it is important to investigate the clout that the PPCs enjoy with 
the government and their continued patronage in spite of overwhelming 
evidence suggesting otherwise. 

                                                
29 Carl Shapiro & D.R. Willig, Economic Rationale for the Scope of Privatization, in 

2 PRIVATIZATION: CRITICAL PERSPECTIVES ON THE WORLD ECON. 90 (2004). 
Sophisticated regulation can be defined as non-intrusive regulations that governments 
often employ to provide benefits or to punish private organizations without being overt 
about the process like taxes, hearings at regulatory courts, environmental regulations, etc. 

30 Id. 
31 Id. 
32 Richard J. Kish & Amy F. Lipton, Do Private Prisons Really offer Savings 

Compared with their Public Counterparts?, 33(1) ECON. AFFAIRS 93-107 (2013). 
33 Kenneth Fjell & John S. Heywood, Mixed oligopoly, subsidization and the order of 

firm's moves: the relevance of privatization, 83(3) ECON. LETTERS 411-416 (2004). 
34 Arvind Panagariya & Dani Rodrik, Political-Economy Arguments for a Uniform 

Tariff, 34(3) INTERNATIONAL ECON. REVIEW 685-703 (1993). 
35 Bethany Carson & Elena Diaz, Payoff: How Congress Ensures Private Prison 

Profit with an Immigrant Detention Quota, GRASSROOTS LEADERSHIP (Apr. 2015), 
https://grassrootsleadership.org/reports/payoff-how-congress-ensures-private-prison-
profit-immigrant-detention-quota. 
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The attempt to privatize incarceration is not a recent one in the 
legislative history of the USA and can be traced back to its days of 
prevalent slavery in the 19th century.36 A more formalized process of 
privatization of incarceration with the United States’ Congress’ support 
can be traced to the 1980s.37 This was mostly due to the fact that this 
period saw mass scale federal funding cuts to various departments of the 
government because of the administration’s zeal to be fiscally 
conservative.38 When these cut backs resulted in deteriorating conditions 
for the nation’s incarcerated population,39 privatization became the 
obvious choice. However, the question whether to continue with the policy 
of using PPCs, especially to prosecute one of the most vulnerable 
populations in the country, needs an informed debate after three decades’ 
worth of evidence highlighting failure and cronyism. The below analysis 
is a modest attempt at the same. 

 
D.  Understanding Theories of Immigration and Immigrants 

 
First, freedom of movement is both a direct condition or constituent of 

autonomy and a prerequisite to exercising other types of freedom (which 
are in turn themselves conditions or constituents of autonomy). Second, 
restricting movement on the basis of citizenship violates equality of 
opportunity because it restricts access to social opportunities on the basis 
of a status that is overwhelmingly ascribed at birth; it is to transform 
birthright citizenship into a "feudal class privilege".40 The “cantilever” 
argument purports to show that all the reasons for which liberal 
democracies treat freedom of movement within their own territory as a 
general human right are also reasons for treating freedom of movement 
between states as a general human right.41 This argument in favor of a 
universalistic approach to immigration is beyond the scope of this paper. 
We attempt to highlight only the vulnerability of this section of the 
population with regard to present laws and general judicial and legislative 
attitude. 

                                                
36 David N. Khey, Privatization of Prison, in THE ENCYCLOPEDIA OF CRIME AND 

PUNISHMENT 1-8 (2015). 
37 Id. 
38 Id. 
39 Id. 
40 Joseph H. Carens, a case for open borders, OPENDEMOCRACY (Jun. 5, 2015), 

https://www.opendemocracy.net/beyondslavery/joseph-h-carens/case-for-open-borders. 
41 JOSEPH H. CARENS, THE ETHICS OF IMMIGRATION 364 (2013).  
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Chronological tracing of policy towards immigrants underlines the 
manpower needs of the ‘American dream’. The United States was 
committed very early to its philosophy of "manifest destiny". The goal 
was the occupation and settlement of the country from coast to coast and 
the stabilization of its northern and southern boundaries. This policy 
required men as soldiers and as workers. Immigration, therefore, satisfied 
needs to which government gives highest priority: economic well-being 
and defense. The constant infusion of newcomers with a high proportion 
of matured individuals, combined with enormous undeveloped resources, 
gave unusual impetus to the production of wealth and laid the basis for the 
expanding market which Americans deem today as the condition of 
prosperity.  

Thus, the traditional American policy of unlimited immigration was 
based essentially on economic and defense considerations. It gave rise, 
however, to the idea that immigration was necessary to the continued 
spiritual and cultural life of America; in part, because America's strength 
was based on its multiracial character, and in part, because of a spiritual 
and religious obligation to all of mankind. This idea, however, was not 
universally accepted, perhaps not even by majority of Americans.42 

Legomsky points to the failure of embryonic literature to chronicle the 
asymmetry of modern immigration law where it has been absorbing the 
theories, methods, perceptions, and priorities associated with criminal 
enforcement while explicitly rejecting the procedural ingredients of 
criminal adjudication.43 Legomsky further identifies that presently 
immigration to the United States is based upon the following principles: 
the reunification of families, admitting immigrants with skills that are 
valuable to the U.S. economy, protecting refugees, and promoting 
diversity. 44 

The criminalization of immigration and immigrants is not new to the 
realm of modern international political economy. Europe and the United 
States have historically been frontrunners in this pursuit. Giorgio argues 
that “[t]he apparent de-bordering of the western world under the impulse 
of economic globalization has been paralleled by a simultaneous process 
of re-bordering of late-capitalist societies against global migrations.”45  

                                                
42 Louis L. Jaffe, The Philosophy of Our Immigration Law, 21 L. & CONTEMPORARY 

PROBLEMS 358, 358-75 (1956).   
43 Stephen H. Legomsky, New Path of Immigration Law: Asymmetric Incorporation 

of Criminal Justice Norms, 64 WASH. & LEE L. REV. 469 (2007). 
44 Id. 
45 Alessandro De Giorgi, Immigration control, post-Fordism, and less eligibility: A 

materialist critique of the criminalization of immigration across Europe, 12(2) 
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Giorgio further argues that this re-bordering process has been 
augmented by the usage of incarceration as a tool of disincentives to deter 
immigrants which has often resulted in hyper-criminalization.46 He delves 
into analyzing this trend in the context of Europe which has resulted in the 
portrayal of this population as a criminal populace which has built popular 
opinion against them that has not only augmented stringent immigration 
laws across the western world, but has fueled intense lobbying activities. 

A seminal piece of work in immigrant psychology identifies economic 
migration as a cornerstone of the current trends in immigration that we 
witness (in tandem with conflict migration).47 However, the process of 
hyper-criminalization of immigrants (especially in light of the skewed 
detention classification that ICE implements) is a deeply immoral one 
exactly for this reason. On the front of social integrity, Angel-Ajani 
analyses how these policies also contribute to the ascent of racism and 
racialized violence which further makes the immigrant groups susceptible 
to prosecution and incarceration. 48 

In light of the existing literature that discusses at length the problem of 
private incentives, skewed criminal justice, and undesirable treatment of 
immigrants, it is imperative that we delve into this issue further and 
analyze in a modern context how the DBQ that ICE implements is not 
only resulting in moral issues with judicial high-handedness, but also takes 
a toll on the American taxpayer over and above being discriminatory and 
abusive towards immigrants. 

 

III.  THE WHY, HOW, AND WHAT-IF OF THE PROBLEM 
 

In light of the discussion of the existing literature and philosophies 
above, we need to delve into the practical nature of these problems in 
order to understand not only how and why this system is existing and 
flourishing, but also what the possible practical solutions at hand are for 
resolving the situation. Throughout this analysis, we demonstrate the 
same. We begin by demonstrating how the DBQ is implemented by ICE 
for individual detention centers and continues to build on other 
contributors to the problem. 

                                                                                                                     
PUNISHMENT & SOC’Y 147-167 (2010). 

46 Id. 
47APA PRESIDENTIAL TASK FORCE ON IMMIGRATION, CROSSROADS: THE 

PSYCHOLOGY OF IMMIGRANTS IN THE NEW CENTURY (2012). 
48 Asale Angel-Ajani, Italy's Racial Cauldron: Immigration, Criminalization and the 

Cultural Politics of Race, 12(3) CULTURAL DYNAMICS 331, 331-52 (2000). 
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A.  Detention Bed Quota, Tiered Pricing, and Guaranteed Minimums 
 
Although there is an over-arching DBQ figure, this number is usually 

broken down into facility-wise “guaranteed minimums” for the purpose of 
implementation of the policy.49 This usually translates to the number of 
beds for which payment will be provided to the facility even if the actual 
number of occupied beds is less.50 Once the facility’s guaranteed 
minimum number is attained, the facility operator provides ICE with 
“tiered-pricing”.51 As per the agreement of tiered-pricing, ICE receives a 
discount on each person detained above the guaranteed minimum.52 

However, the problem lies in the fact that in an effort to fulfil the 
guaranteed minimum at a facility, ICE often transfers inmates from one 
facility which has attained the guaranteed minimum level of detainees to 
another facility where the guaranteed minimum number of detainees has 
not been attained.53 Through this ICE attempts to minimize costs as the 
agency is responsible for payment of the guaranteed minimums’ expenses 
to the facility’s contractor irrespective of the beds being occupied.54 This 
gives rise to two problems with regard to fiscal wastage: 

 
1. In facilities where guaranteed minimums exist on contract, ICE 
ends up paying for detainee beds even when they remain unoccupied. 
According to estimates by the United States Government Accountability 
Office (“GAO”), between 2011 and 2013, ICE paid $3.6 million for 
unused detention beds in facilities.55 

 
2. In facilities where ICE could have taken the benefit of the tiered-
pricing contractual agreement after fulfilling the “guaranteed minimum” 
quota for the facility to minimize the agency’s costs for detaining illegal 

                                                
49 Anita Sinha, Arbitrary Detention? The Immigration Detention Bed Quota, 12 DUKE 

J. CONST. L. & PUB. POL'Y 77, 80 (2017). 
50 Id. 
51 BANKING ON DETENTION: LOCAL LOCKUP QUOTAS & THE IMMIGRANT DRAGNET, 

DETENTION WATCH NETWORK & CENTER FOR CONSTITUTIONAL RIGHTS 6 
(2015), 
https://www.detentionwatchnetwork.org/sites/default/files/reports/DWN%20CCR%20Ba
nking%20on%20Detention%20Report.pdf. 

52 Id. 
53 Id. at 6-7. 
54 Id. 
55 U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-15-153, IMMIGRATION DETENTION: 

ADDITIONAL ACTIONS NEEDED TO STRENGTHEN MANAGEMENT AND OVERSIGHT OF 
FACILITY COSTS AND STANDARDS 19 (2014). 
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immigrants, the same is not availed in an effort to not pay for empty beds 
at other facilities where the guaranteed minimums quota has not yet been 
attained. The same GAO investigation found that in multiple ICE 
facilities, because ICE did not maximize a facility’s detaining 
capabilities, the cost per bed increased by $2 per bed per day in 2012 and 
2013.56 

 

Ironically, the wastage seems to be attributed to ICE’s good intentions 
of honouring the contracts that it has with its contractors, in an effort to 
maximize their limited resources (wherein they are taking advantage of 
empty beds in facilities where the guaranteed minimum limit hasn’t been 
reached instead of paying the concessional extra amount at facilities where 
the limit has already been reached). We opine that the problem is deeper 
and more structural; namely the provision of “guaranteed minimums” that 
exist with private facility contractors. The “guaranteed minimum” 
basically acts as an insurance coverage for the contractor of the facility 
wherein he gets paid a price-floor even if the actual costs it is incurring is 
lower (by virtue of lower occupancy). This only adds to the bottom-line of 
the private contractor while having negative effects for the treasury (in the 
form of excessive costs) and a diminished public good (in the form of 
higher incarceration rates for illegal immigrants). 

For this purpose, we need to think about the counterfactual i.e. the 
situation that would had hypothetically existed in the absence of the DBQ 
(and by its extension the absence of the contractual provisions of 
guaranteed minimums and tiered-pricing). In absence of such a policy, the 
fixed costs of running a detention facility would had remained the same as 
it is currently, while the variable cost of the detention program (which is 
dependent on the number of illegal immigrants actually being detained) 
would have been considerably lower since there would be no requirement 
to pay private bodies for a minimum number of detainees irrespective of 
the actual number. This would prove to be a $2 per day, per inmate saving, 
as per the GAO. In absence of such an appetite for minimum detention 
quotas and profit-linked “guaranteed minimums”, the country’s judiciary 
and legislature would be more inclined to look at more cost-effective and 
humane alternatives to detentions which would further reduce the fiscal 
burden. Apart from benefits to the fiscal burden on the taxpayer, this 
would also result in less activism on part of the law-enforcing agencies 
and the judiciary in an effort to meet the minimum detention criterion in 
order to “make-good” for the committed costs. This would mean a 

                                                
56 Id. at 20. 
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functional criminal justice system which detains and sentences those who 
have infracted based on the actual nature of their crimes instead of 
subjecting them to executive overreach in order to satiate flawed 
policymaking and insatiable profit-mongering by private bodies. 

The rest of the paper delves into analysing this problem. We discuss 
the role of the judicial and the legislative branches of the government in 
propagating and implementing such a flawed policy. For this purpose, we 
look at the judicial framework that has continued to provide for this policy 
through its criminal justice and immigration related cases. We also look at 
the lobbying expenses of the PPCs and their connection to the legislative 
branch in an effort to better understand the reasons behind such a policy. 
We further this investigation by looking at the RCA tool which ICE uses 
for its mandatory detention program and establish the structural violence 
that it propagates through its use of the tool and mandatory detention 
techniques in an effort to further satiate the profit-making appetite of the 
PPCs. Finally, we look at the ATDs in an effort to find a solution from this 
problem given the contributing factors to the existence and continuance of 
the flawed DBQ policy are taken care of. 

 
B.  Growth of PPCs and Their Revenue Streams 

 
PPCs like CCA and GEO have historically relied upon maintaining or 

augmenting the status quo on incarceration, the cost of which is borne by 
immigrants. While many studies have underlined the social cost of such a 
skewed incarceration system, the fact that such costs are either non-
monetized or passed on as negative externalities to the population does not 
impact the revenues of the PPCs and thus goes unnoticed. 

For the past 15 years, CCA’s revenues have been over $1 billion and 
have grown 88% during this time.57 Between 2002 and 2010, the 
company’s revenues from all its operations soared by nearly 121%.58 
Nearly 87% of this increase could be accrued to the operations of its 
American corrections divisions.59 

In order to better understand this trend of revenue stream, it is 
imperative that we look at the strategies that the PPCs employ in order to 
secure these allocations – lobbying and campaign contributions. 

 
 
 

                                                
57 CORRECTIONS CORP. OF AMERICA, ANNUAL REPORT (FORM 10-K) (2011). 
58 CORRECTIONS CORP. OF AMERICA, ANNUAL REPORT (FORM 10-K) (2010). 
59 GEO GROUP, ANNUAL REPORT (FORM 10-K) (2011).  
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C.  PPCs’ Expenses to Influence Legislation 
 
Numerous reports have claimed that the PPCs, specifically the GEO 

group and the CCA group of private prisons, have lobbied both houses of 
Congress to push for favorable legislation to increase their already soaring 
profits in both county detention facilities and state jails. The PPCs, 
however, continue to deny the same. For example, the GEO Group has 
released a statement announcing that they have “never directly or 
indirectly lobbied to influence immigration policy. We have not discussed 
any immigration reform related matters with any members of Congress, 
and we will not participate in the current immigration reform debate.”60 
Similarly, CCA insists on the fact that their company’s policies prohibit 
them from lobbying for legislation that influences criminal justice, 
sentencing procedures, and enforcement policies.61 However, facts and 
figures contradict such claims. 

Expenses to influence legislation can be broadly broken down into two 
contributing segments i.e. campaign contributions to politicians who in 
turn sponsor legislations that favor certain contributors and expenses 
incurred directly for lobbying purposes. Below, we discuss how the PPCs 
have extensively used both these tools to lobby for favorable legislation. 

The 2010 Arizona senate bill AZ SB 1070 amended the already strict 
anti-immigration federal and state laws to enable state law-enforcement 
agencies to stop, detain, and arrest suspected illegal immigrants and 
scrutinize their immigration registration documents, among many other 
stricter actions. Although not being in possession of one’s immigration 
registration documents was already considered a federal misdemeanor, the 
Arizona bill classified it as an additional state misdemeanor as well, which 
took it out of the ambit of federal law-enforcement agencies alone. 
Although there were attempts to impose an injunction on the controversial 
aspects of the law, the Supreme Court upheld the bill in Arizona v. United 
States. 62 

Analyzing lobbying expenses of the PPCs, what is interesting is the 
finding that out of the 36 co-sponsors of the bill, 30 of them received 

                                                
60 US immigration reform draws 3,000 lobbyists, FINANCIAL TIMES (Mar. 20, 2013), 

https://www.ft.com/content/83b39af0-9181-11e2-b839-00144feabdc0. 
61 CORRECTIONS CORP. OF AMERICA, REPORT OF INDEPENDENT REGISTERED PUBLIC 

ACCOUNTING FIRM (FORM 10-K) (2015). 
62 567 U.S. 387 (2012); Robert Barnes, Supreme Court upholds key part of Arizona 

law for now, strikes down other provisions, THE WASHINGTON POST (June 25, 2015), 
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campaign contributions from either the CCA, the GEO group, or the 
ALEC group which both CCA and GEO are a part of.63 Additionally, NPR 
reports that the Arizona bill was drafted in presence of CCA officials who 
insisted on the inclusion of such stringent language, which will only help 
the PPCs as it increases the number of illegal immigrants in detention 
centers run by the private corporations.64 What is further worrying is the 
statement in a report by the Justice Policy Institute:  

“While CCA played a significant role in influencing state legislators, 
the connection between the private prison industry and SB 1070 did not 
end on the statehouse floor. Two of Arizona Governor Jan Brewer’s top 
advisers had direct ties to the private prison industry. Prior to joining the 
Brewer administration, two senior advisors both worked as lobbyists with 
private prison companies as clients.”65 

The passage of SB 1070 also made way for similar stringent 
immigration law reforms in a number of other southern states like Georgia 
and Tennessee. An analysis done by the Justice Policy Institute shows that 
between 2003 and 2010, the campaign contributions of CCA to election 
campaigns in California, Florida, and Georgia (all southern states with a 
high degree of immigrant population) accounted for two-thirds of its total 
giving in all states.66 GEO Group’s campaign contributions in Florida, 
California, and New Mexico between 2003 and 2010 also amounted to 
two-thirds of the company’s total giving in all states.67 

Additionally, analysis of lobbying details that have been disclosed by 
CCA to the Senate grossly contradict their claims. Out of the 
approximately $10.56 million that CCA has spent lobbying between 2008 
and 2014, approximately $9.8 million has gone towards its lobbying the 
DHS Appropriations Subcommittee which maintains the immigration 
detention quota language.68 A time-series analysis of the percentage of 
CCA’s lobbying expenses spent on immigration issues was done by the 
Grassroots Leadership organization and demonstrates that the percentage 
spent has steadily increased over the years with some dip in recent years 

                                                
63 Laura Sullivan, Prison Economics Help Drive Ariz. Immigration Law, NPR (Oct. 

28, 2010), http://www.npr.org/2010/10/28/130833741/prison-economics-help-drive-ariz-
immigration-law. 

64 Id. 
65 JUSTICE POLICY INSTITUTE, GAMING THE SYSTEM: HOW THE POLITICAL 

STRATEGIES OF PRIVATE PRISON COMPANIES PROMOTE INEFFECTIVE INCARCERATION 
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66 Id. at 16. 
67 Id. 
68 Carson, supra note 35. 
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(2013 onwards) after the DBQ was set at 34,000.69 See figure 1 below. 
Additionally, as per a report by Grassroots Leadership organization, the 
top 10 private prison lobbyists between 2007 and 2014 have connections 
to either CCA or GEO, who have paid these lobbyists a total of $19 
million over this period.70 

 

 

Fig. 1 - Time-series analysis of the percentage of the lobbying 
expenses by CCA towards DHS Appropriations and Immigration 
Issues.71 

An analysis of the lobbying activities demonstrates how the PPCs have 
heavily relied on them in order to preserve the DBQ which secures their 
profit margins. For example, 12.4% of CCA’s revenues are accrued from 
ICE facilities72 while it is 15.6% for GEO group.73 This has fueled 
incarcerated immigrants in detention facilities becoming one of the fastest 
growing incarcerated populations in the USA.74 Moreover, the DBQ has 
acted as an artificial insurance policy for the PPCs assuring a minimum 

                                                
69 Id. 
70 Id. 
71 Id. 
72 CORRECTIONS CORP. OF AMERICA, 2014 CCA INVESTOR PRESENTATION (2014).  
73 GEO GROUP, ANNUAL REPORT (FORM 10-K) (2013).   
74 Mark Hugo Lopez & Michael T. Light, A Rising Share: Hispanics and Federal 

Crime, PEW RESEARCH CENTER (Feb. 18, 2009), 
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level of revenue for them irrespective of market fluctuations or policy 
uncertainty. As an addendum, it is evident from the lobbying practices of 
the PPCs that they have consistently vouched for more stringent policies 
of immigrant detention and apprehension which aid their goal of 
increasing DBQ, as demonstrated above. 

IV.  THE RESPONSIBILITY OF THE JUDICIARY IN FAILURE OF 
IMMIGRANT JUSTICE AND ADMINISTRATIVE OVERREACH 

 
The lack of judicial remedy to immigrant detention can be attributed to 

a nexus of incongruous and undefined rights of such detainees under the 
American Constitution, the ‘tough on crime’ attitude of agencies like ICE, 
and more significantly the inadequacy of the immigration court system to 
deliver justice based on set procedures.75 The already ill-equipped 
immigration court system is further paralyzed by executive overreach, thus 
not giving the judiciary enough legroom to establish an effective system 
for delivering justice. This complexity and power struggle between the 
judiciary and the executive culminates into prolonged detentions. While 
waiting for their day in immigration court, ICE often holds noncitizens in 
either one of the 234 detention centers throughout the country or in one of 
their designated immigrant beds in a criminal jail.76 Carson argues that the 
current system of immigration court and detention is unconstitutional on 
ethical and legal grounds, where it not only denies equal protection before 
the law to noncitizens but also arbitrarily pitches the state machinery 
against the detainee.77 

The foremost cause for the issues plaguing the immigration court 
system emanates from the fact that immigration law is treated as ‘civil’ 
and not ‘criminal’ in nature. This makes for a rather artificial distinction in 
the face of the denial of basic legal rights. Furthermore, deportation itself 
is not classified as a ‘punishment’ because noncitizens deportation 
proceedings “are civil rather than criminal in nature and rules for the latter 
are inapplicable [to the former].”78 It is rather an administrative 
mechanism to return immigrants to their native countries as pronounced 

                                                
75 Alex Stamm & Inimai Chettiar, “Tough on Crime” No Longer the American 

Mantra?, ACLU (May 1, 2012 at 4:35 PM), https://www.aclu.org/blog/mass-
incarceration/tough-crime-no-longer-american-mantra. 

76 Anna Paden Carson, Justice for Noncitizens: A Case for Reforming the Immigration 
Legal System, 5 VA. ENGAGE J., Art. 4 at 4 (2017), 
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77 Id. at 13-24. 
78 Hernandez v. INS, 528 F.2d 366, 368 (9th Cir. 1975). 
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by the Supreme Court as early as in 1893,79 reaffirming that the 
enforcement of immigration law indeed falls under the executive branch of 
government and that Congress holds the exclusive authority to establish 
and regulate all national immigration policy. 

In an attempt to understand the arbitrary nature of the immigration 
court system, Carson argues that immigration law is removal centric and, 
being ‘civil’ in nature, the noncitizens are often denied the due process of 
law and equal protection before law right from the time of arrest.80 Once 
in the custody of the Federal Government, immigrants are not advised of 
their rights before being questioned and are subjected to preliminary 
examinations before immigration officers, not independent judges.81 
While removal proceedings are pending, broad categories of immigrants 
are subjected to mandatory detention (we illustrate this further in our later 
sections). This in turn transforms into a niche for filling the detention 
quotas. 

Ironically, criminal suspects have been afforded the right to remain 
silent before any interrogation begins, which protects them from 
themselves - i.e. the right against self-incrimination from the point of 
arrest itself.82 Legal aid is extended to criminal defendants in case they 
cannot afford an attorney.83 This principle was highlighted by the 
landmark decision of the Supreme Court in Miranda v. Arizona.84 
However, in case of immigration law violations by noncitizens they do not 
receive Miranda warnings before interrogations. Interestingly, the Federal 
Government generally refuses to allow immigrants to have an attorney 
present at all during interrogation. This emanates from the established 
position that such constitutional safeguards are not required in civil 
proceedings.85 

 
A.  Denial of Request of Bond Hearing 

 
The system of bond hearing can also be considered a failure in the 

context of the immigration court system. The process in which it is meted 
to noncitizens is not only delayed but also defeats the purpose of a judicial 
                                                

79 See Fong Yue Ting v. United States, 149 U.S. 698 (1893). 
80 Carson, supra note 76, at 13-24. 
81 Id. 
82 U.S. CONST. amend. V, § 3. 
83 Gideon v. Wainwright, 372 U.S. 335 (1963). 
84 384 U.S. 436 (1966). 
85 See Bustos-Torres v. INS, 898 F.2d 1053, 1056 (5th Cir. 1990) (“Miranda warnings 

are not required in the deportation context, for deportations are civil, not criminal in 
nature . . . .”). 
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oversight in general. The immigrants are rarely afforded the luxury of a 
prompt hearing before a neutral magistrate; to aggravate the consequences 
of this denial, interrogations are often behind closed doors and by the 
arresting agents themselves. This is in sharp contrast to what is provided 
to criminal suspects and is a matter of right to argue for their release on 
bail.  

Under the Antiterrorism and Effective Death Penalty Act 
(“AEDPA”)86 and Illegal Immigration Reform and Immigrant 
Responsibility Act (“IIRIRA”),87 detention without bond is mandatory for 
nearly all noncitizens with criminal convictions, including convictions for 
non-violent actions, while their removal proceedings are pending. This 
makes them ineligible for bond—or at least a bond hearing—even when 
not at flight risk.88 Incidentally, the Supreme Court in Demore89 and 
Zadvydas90 reiterated its faith in the assertion that post-removal period 
detention is limited to a period reasonably necessary to bring about 
removal, and may not be indefinite in cases where removal is not possible. 
Despite the clear deduction underlining the decision, the rulings have 
received minimal enforcement wherein both ICE and Executive Office for 
Immigration Review (“EOIR”) have chosen to interpret the parameter of 
the “foreseeable future” much too widely and thereby continue to detain 
immigrants for periods longer than six months. 

Congress passed the first mandatory immigration detention law back 
in 1988 which made possible the detention without bond of noncitizens 
who had been convicted of an “aggravated felony”.91 The law took away 
the authority of federal immigration officials to release these individuals 
on bond pending their removal proceedings.92 In the case of criminal 
custody, Congress thought that it should prohibit the release of suspects of 
serious crimes before deportation.93 This was a preemptive step and 
overtly precautionary assuming the “graver” danger to the society in case 

                                                
86 ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT OF 1996, Pub. L. No. 104-

132, 110 Stat. 1214 (1996). 
87 OMNIBUS CONSOLIDATED APPROPRIATIONS ACT, Pub. L. 104–208, 110 Stat. 3009-

546 (1996). 
88 MICHAEL TAN, LOCKED UP WITHOUT END: INDEFINITE DETENTION OF IMMIGRANTS 

WILL NOT MAKE AMERICA SAFER 3-4 (2011), 
https://www.americanimmigrationcouncil.org/sites/default/files/research/Tan_-
_Locked_Up_Without_End_100611_0.pdf. 

89 Demore v. Kim, 538 U.S. 510 (2003). 
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the suspects were given a right to secure release in the period of 
proceedings. The government justified such a move on the pretext of being 
able to effectuate ultimate deportation and removal as such detention 
would prevent absconding.94 Congress actually created a category of 
people convicted of “aggravated felonies” barring them from any kind of 
relief during proceedings which included bond hearing, right to counsel, 
and even presumption of innocence before conviction.95 Additionally, in 
1996 Congress further expanded the types of removable offenses that 
triggered mandatory detention like drugs crimes and “crimes involving 
moral turpitude.”96 These steps not only curtail the right of discretion for 
the agencies but also immigration courts which are already in a restrictive 
sphere because of spillovers from the executive. It is a classic case of 
“control strategy.”97 

As a result, decision makers (i.e. the federal agencies and even courts) 
lack the means or the incentive to collect and use information to release 
individuals who do not pose a flight risk or danger - including individuals 
who may not ultimately be removed from the United States - at significant 
cost to the administration of the immigration system as a whole.98 
Detention becomes inevitable for noncitizens once they are apprehended. 
Here, the distinction between civil and criminal treatment of immigration 
takes a hit where, in the latter detention is a preemptive step to stop 
criminal activity prior to removal. The former in any case denies 
immigrants the necessary safeguards. 

 
B.  Lack of Attributes of an Impartial Forum and Delay 

 
However, the above position does a grave disservice to the 

immigration court system critique. The system cannot be called a neutral 
forum preserving the independence of the judiciary. From producing 
evidence in the form of immigration records that are important for 
establishing a legal status in the US, to the basic expectation of an 
impartial immigration judge, these safeguards are blatantly denied to 
noncitizens. First, the immigration court itself is housed in the EOIR, 
which is located in the Department of Justice (“DOJ”). Second, the 
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96 8 U.S.C. § 1227(a)(2)(A)(ii)-(iii). 
97 Matthew Stephenson, Information Acquisition and Institutional Design, 124 

HARVARD L. REV. 1422, 1438-46 (2011). 
98 Travis Silva, Toward a Constitutionalized Theory of Immigration Detention, 31 

YALE L. & POL’Y REV. 1227-1273 (2012). 



2017] PROFITEERING FROM THE SUFFERING OF IMMIGRANTS  

 

117 

immigration judges are technically employees of the executive branch, 
which make them more DOJ attorneys than judges. And as the DOJ does 
their performance evaluations, it stresses on case completion goals, rather 
than judicial standards of conduct.99 

The other challenge for the immigration court system comes from the 
belief that a congressional act seemingly holds more weight than Supreme 
Court decisions, as the EOIR falls under the executive rather than judicial 
branch. The consequence of this is adjudged from the staggering number 
of pending cases in front of immigration judges. According to a report by 
Human Rights First, the caseload of pending cases has more than doubled 
between 2010 and 2016, from 223,707 to 492,978 with an average waiting 
period of 1072 days for a day in court.100  

Congress is spending more to apprehend noncitizens than to adjudicate 
their rights. It has failed to provide the EOIR with adequate 
appropriations101, while continually increasing funding for the 
enforcement arms of DHS, ICE, and Customs and Border Protection 
(“CBP”).102 Clearly, resources for the immigration courts have not kept 
pace with the meteoric rise in allocation for immigration enforcement 
agencies. The number of newly filed immigration cases has increased 
substantially, while the number of completed cases has continued to 
decline.103 The legal framework guiding immigration proceedings fails to 
provide incentives for early case resolution. Immigration cases end up 
going to trial at a much higher rate than other cases.104 

According to the Bureau of Justice Statistics, what further contributes 
to delay is a skewed system of plea-bargain-like benefits.105 In the case of 
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noncitizens, they cannot exercise this reasonable right during proceedings 
as it sometimes implies acquiescence to ultimate removal from the country 
when indicted for other criminal offences. Not only does this deny the 
simple safeguards to the accused, but it has bigger costs for impoverished 
immigrants, the ones with family ties with US citizens and those with a 
possibly sound case against removal if provided with appropriate legal 
help. Exposed to an unreasonably high bond, avoidable delays, and 
repeated appearances, most noncitizens defendants submit to the 
institutional pressures from the prosecution to plead guilty at the first 
opportunity without weighing the terms of their case, in the hope of 
returning to their jobs and families. The immigrant status plays ill for 
these individuals even in cases of misdemeanors with “minimal punitive 
consequences.”106 In the watershed decision Padilla v. Kentucky the 
Supreme Court directed that plea bargains for noncitizens be crafted 
creatively, “in order to craft a conviction and sentence that reduce the 
likelihood of deportation . . . .”107 

Unfortunately, the proportionality principle with regard to the crime 
committed and unnecessary deportation often fails noncitizens. In contrast, 
the plea bargain system is not used to creatively determine the sentence 
due to aggressive immigration enforcement. 

For individuals in ICE custody, court delays can mean prolonged 
detention in remote facilities, with limited access to counsel or to medical 
treatment, during proceedings.108  Immigration detention can be a 
traumatic experience and in the case of transgender immigrants, especially 
women, it can be more harmful due to the abuse they have previously 
endured.109  Further, complete disregard to health conditions and 
deficiencies in initial screening for chronic diseases (including referral to 
outside care), and pain management of detainees have been identified by 
numerous governmental and nongovernmental groups.110 This leaves 
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immigrant detainees more vulnerable to such dangers in addition to the 
denial of basic legal rights. 

Immigration detention is solely a governmental holding mechanism 
used simply to fulfill civil immigration enforcement goals (like DBQs, as 
discussed in this paper). It becomes apparent that immigration law has 
metamorphosed into an administrative resource appropriation tool. Not 
only does the “civil” classification fly in the face of constitutional 
guarantees to citizens and noncitizens, but is conducive for the pro-
detention and pro-deportation agenda of enforcements agencies. It is more 
easily justifiable to deny detainees their fundamental human rights when 
they are not identified as “criminal suspects”. The judiciary with regard to 
immigrants has transformed into an agent and facilitator of detention and 
other policies. Delays, hearing denials, a lack of scrupulous evidence, 
denials of access to legal aid, congressional circumspection of Supreme 
Court verdicts, and the absence of a neutral adjudicating forum are just a 
part of the judicial failure towards noncitizens. 

Even a willingness on the part of the judiciary will not yield great 
dividends as immigration law has been systematically assimilated into the 
executive branch. How this judicial helplessness and executive overreach 
is detrimental to basic values of justice is evident from the above analysis. 
This paper in the following sections connects this collective failure to a 
perfect breeding ground for private profit interests, with an increased 
budgetary allocation to agencies like ICE making it financially detrimental 
and against the basic tenets of reformative justice and universal human 
values. 

 

V.  THE STRUCTURAL SKEWNESS OF THE MANDATORY DETENTION 
PROGRAM 

 
Mandatory detention is at the heart of the DBQ and the profiteering 

that is promulgated from the suffering of immigrants. The implementation 
of the mandatory detention program is justified by ICE on two grounds. 
First, their continued attempt to keep America and Americans safe from 
those legal and illegal immigrants who pose a threat to society, and 
second, their continued effort to ensure that those immigrants who are 
charged by ICE do not flee or evade court hearings. The assumption that 
follows is that only individuals who pose a mix of high threat to society 
and are classified as being a high flight risk will be subjected to mandatory 
detentions and the rest will be placed under ATDs. However, the facts 
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emerging from ICE’s Risk Classification Assessment (“RCA”) tool begs 
to differ. 

The RCA is an algorithmic system which ICE uses on every 
immigration related detainee during booking them and is programmed to 
assess the level of risk the individual possess on the two grounds, which 
ICE then uses to justify mandatory detentions.111 The system analyzes data 
on the individual, including a criminal background check, and measures 
the social equities of the individuals in the form of local ties, residential 
history, family and community ties, reports of substance abuse, and other 
similar information.112 This data is gathered through background check 
systems and intake interviews that are conducted by ICE officers.113 The 
RCA then analyzes the information to recommend if the individual should 
be detained or released, the amount of the bail (if the individual is to be 
released), and the supervision levels in the case that the individual is to be 
detained.114 For both the risk factors on which the detainee is analyzed 
(threat to society and flight risk from further proceedings) the system 
assigns a high, medium, or low rating.115 

ICE uses static-data, i.e. data available on various criminal databases 
across states and federal levels, to determine the risk of threat to society 
and, as a result, can be considered failsafe for almost all the cases.116 
However, in order to determine the risk of flight, ICE relies on dynamic-
data, i.e. data the ICE officers collect during the intake interview by 
asking a series of questions to the individual.117 This is an inquiry into an 
individual’s familial ties to the community and society, history of 
substance abuse, workplace information and authorization, among other 
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things.118 Although questions about community ties, familial connections, 
and workplace are usually asked to determine an individual’s societal 
equity to his current location and determine if he poses a risk of flight, it is 
quite possible for individuals to be conservative in providing this 
information which they may fear will be used for harassing other family 
members, workplace colleagues, and an open investigation into other 
known illegal immigrant colleagues and family members. Studies 
conclude that static-data is often more reliable than dynamic-data, the 
latter being prone to under-reporting and thereby leading to over-
weightage of the risk assessment that ultimately determines the status of 
detention.119 Thus, we see that at the very outset, the RCA tool’s input 
parameters have a skewed design to classify immigrants in custody as 
eligible for mandatory detention. 

The RCA classifies every individual in one of the four final 
recommendations – detain with access to bonds, detain without access to 
bonds, uncertain i.e. the decision needs to be taken by the supervisor, and 
release.120 The RCA also provides an additional security recommendation 
which has five categories: low, low-medium, medium, high-medium, and 
high security.121 

For the purpose of better understanding the skewed systematic 
problems with the usage of RCA for mandatory detentions, Koulish 
obtained detailed data for 592 cases that were conducted by the Baltimore 
ICE office in Spring 2013.122 Although this data was specific to Baltimore, 
the distribution of the data is similar to that of national level aggregate 
figures.123 Koulish’s analysis of the data demonstrates that ICE detained 
nearly 82% of all the individuals who were risk-assessed by the RCA tool 
while only 18% of these individuals were released.124 63% of those who 
were mandatorily detained for judicial proceedings had a high 
classification for one or both risk categories.125 This means that 37% of 
those who were detained by ICE had neither high flight risk nor high 
public safety risk, and yet were put in conditions akin to jail 
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punishment.126 This is contradictory to the essence of mandatory 
detention, where only those individuals who pose a high risk to public 
safety and are high flight risk (although the second can be debated in light 
of the surge in cost-effective technological and community-based ATDs 
that are available; we discuss these in a later section), or at least are rated 
as high in one of the two categories, are detained and have their human 
rights and liberty subjugated. Pursuant to Koulish’s study, many of those 
who were mandatorily detained by ICE could had been released had ICE 
adhered to the philosophy behind mandatory detention and ensured its 
exclusivity for the most dangerous of individuals only.127 

What is interesting in Koulish’s analysis of the data is the finding that 
those individuals who were mandatorily detained without bond for crimes 
that had happened in the past had similar flight and public safety risk 
assessments as those who were subjected to detention for judicial 
proceedings or released. This brings us back to the concern which is at the 
very basis of RCA’s algorithm and ICE’s philosophy – are all those who 
are mandatorily detainable because of past crimes a danger to public 
safety and a high flight risk? In this context it is interesting to note that 
from those who were mandatorily detained 37% were classified as either 
medium or low public safety risks.128 Additionally, these individuals pose 
less of a flight risk due to the time they have spent in United States (by 
virtue of the fact that they are being mandatorily detained for a crime that 
they had committed in the past) and the societal equities which they enjoy 
in the form of strong familial and community ties. Studies have also found 
that such individuals’ past crimes are usually minor misdemeanors and not 
serious crimes as one might think.129 

Koulish’s most important finding can be summarized with one 
statement – per the data, there is almost no discernible difference in risk to 
public safety between those who are released pending judicial proceedings 
and those who are mandatorily detained pending judicial proceedings.130 
This leads one to conclude that ICE gives a higher weightage to the risk of 
flight assessment of an individual rather than the safety risks to America 
and Americans. This is problematic for two reasons – first, the available 
alternatives owed to technological progress which can efficiently and near 
perfectly monitor a suspect and minimize their flight risks to minimal 
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levels is aplenty and also a considerably lighter fiscal burden. There has 
also been significant progress in the field of sociological research which 
has enabled evidence-based pilot programs run by the likes of Vera 
Institute of Justice which rely on community-based capital to ensure that 
flight risk among suspects are minimized. We discuss these in more detail 
in a dedicated later section. The second reason why this approach towards 
using mandatory detention to minimize flight risk is worrisome is because 
of the fact that time and time again the leadership at ICE and DHS have 
reiterated that the department “focus[es their] detention and removal 
resources on public safety and national security threats to ensure [they] are 
doing everything [they] can to keep America safe”.131 Such a contradiction 
between the leadership and actions of a crucial department like the DHS 
should be a matter of concern. 

 
A.  Not So Taxpayer Friendly 

 
The need to privatize imprisonment for immigrants has always found 

traction on two fronts; first, that the privatizing of prisons reduces costs 
and thus will lessen the government’s fiscal burden, and, second, that 
privatizing ensures lower costs while maintaining or improving security, 
health, hygiene, and other similar indicators. 

While the first rationale makes sense in a perfectly competitive 
market, we have demonstrated how this does not hold true in the case of 
privatized immigration detention centres in United States, where 
continued efforts by a small conglomerate of PPCs has promoted 
legislation which is financially burdensome for the taxpayer and has 
resulted in higher costs to the treasury in order to sustain the PPCs profit 
margins. 

The second rationale has found traction through the literature of 
market economics, wherein it is opined that those private service providers 
who will fail to provide these conditions will be crowded out of the market 
because they will garner lesser contracts and will soon become 
unsustainable. However, such an assumption is contingent on the fact that 
the market for private prisons is perfectly competitive with a large number 
of private players to compete with each other. In reality, the market for 
private prisons can be called monopolistic or oligopolistic at best, with a 
few firms receiving contracts at county, state, and federal levels. This 
encourages one to compare the conditions prevalent in the private prisons 
with their state-owned counterparts. 
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B.  Problem of Condition at ICE Detention Centres 

 
Camp and Gaes identify in their research that private prisons are 

significantly worse off than those operated by the Federal Government on 
multiple fronts and especially with regard to drug use and escapes. 132 
With regard to security, even the rate of homicides within prison 
complexes by prison inmates were found to be higher in private prisons 
than in  low and medium security publicly owned prisons.133 For instance, 
reports describe detention facilities in Artesia, New Mexico as failing to 
provide due process for immigrants.134 Children are often confined for 
long periods in holding cells in extremely cold conditions due to the use of 
long-term, unchecked solitary confinement in ICE contract facilities.135 
Detained immigrants often receive worse treatment and fewer protections 
than criminals serving prison sentences136 and incidents of sexual abuse, 
harassment, and sexual misconduct often go unreported.137 Further, 
alarming rates of violence, verbal abuse, and discrimination against 
lesbian, gay, bisexual, and transgender persons, is highlighted in recent 
reports.138 And in some cases federal officers are known to have pressured 
the inmate to stipulate to the removal of counsel based on inaccurate 
information and even false promises of diminished periods in custody.139 

Observations by other governmental agencies for oversight, NGOs, 
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and assorted experts have identified the mistreatment of asylum seekers, 
torture survivors, the mentally ill, women, children, families, indefinitely 
detained persons, mandatory detainees, and particular ethnic and national 
groups.140 Criticism is not spared for other systemic problems of 
confinement, the lack of access to legal assistance, restrictions on 
visitation, limited pastoral care, poor health services, the misuse of 
segregation, physical and emotional abuse, and even deaths in custody.141 

As is evident from the discussion above, we have a broken system that 
classifies usually harmless immigrants for mandatory detentions or 
discretional detention pending judicial review which is pre-emptive and 
overzealous in detaining those who are wrongly classified as flight risk. 
Additionally, this approach leads to housing of this vulnerable strata in 
private prisons facilities which want to reduce costs and increase profits, 
and for those reasons have a low regard for concerns like the safety, 
security, and hygiene of these individuals. Summarily, the system is 
clearly rigged to benefit the PPCs alone because all of the externalities of 
the system are borne by taxpayers and the immigrants. 

What is worrying in this context is that the structural violence that the 
policy of mandatory detention propagates affects society’s most socio-
economically vulnerable population. This is the result of covert racism and 
overt nationalism that promulgates xenophobia among legal and 
legislative institutions. This has led to an increasing lack of individualized 
detention determinations for immigrants, which have been replaced by 
categorical determinations of detention. This is no longer just limited to 
categories of crimes, but has promulgated to categories of races and 
immigrants’ origin countries. Although lawmakers and law enforcement 
agencies continue to rationalize such skewed structural deficiencies in the 
face of overwhelming counter-evidence on the grounds of public safety 
and flight risk, it is something else that is at risk today – the prevalence of 
a rule of law which is the cornerstone of a modern democratic country like 
the United States.  
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VI.  ALTERNATIVES TO DETENTION – THE SOLUTION 
 
According to the UNHCR 2012 Detention Guidelines, ATD is not a 

legal term but is: “[any] legislation, policy or practice that allows asylum 
seekers to reside in the community subject to a number of conditions or 
restrictions on their freedom of movement.”142 

ATD may involve various restrictions on movement or liberty while 
meeting human rights standards. However, when employed, ATDs, like 
detention, must adhere to the principle of legality, necessity, and 
proportionality. The application should not be discriminatory in giving 
regard to the dignity of each individual. ATDs can be the substitute to an 
abundant control-centric approach. It needs to be recognized that ATDs 
provide us with a monitoring system for potential and adjudicated convicts 
without violating basic human rights, societal fabrics, and by allowing a 
more correction-centric judiciary and penitentiary system. However, the 
scope of this paper is limited to a closer look at potential benefits of 
ATDs, specifically to immigrants. This section discusses arguments for a 
legislative and behavioral shift to the usage of ATDs. Further it aims to 
establish that agencies like ICE can effectively employ ATDs for low 
flight risk detainees, and that this could be beneficial in multiple ways. For 
this purpose, we examine the costs and benefits of various ATD programs. 
The section ends with a fiscal and humanitarian justification for 
employing ATDs. 

In the previous sections, it was highlighted that the immigration court 
system suffers from various limitations with regard to providing a fair trial 
to immigrants, the right to a hearing, and adequate legal assistance. The 
detention agencies are worried that it would be difficult to secure 
appearance from the immigrants if they are released before proceedings 
are complete. Such a place-based approach is often myopic as it tends to 
become a mere variant of detention wherein the place of confinement 
takes precedence over the assurance of avoiding flight during proceedings. 
Present systems of such a nature hold stereotypical assumptions about 
expected migrant behavior and thus are not empirical. They assume the 
worst of people, rather than the best.143 Pretrial incarceration can have 
further deleterious effects. First, the chances of being given punishment 
increases for those who are released on bail as a defendant’s credibility is 
determined by money, no matter the verdict. Second, detention of even 
two or three days increases the likelihood of committing new crimes by 
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40% compared to those held for just one day.144 Further, prolonged 
detention leads to challenges like the loss of ties to community, isolation 
from family which may even include US citizens, and the reduction in 
chances of getting effective legal assistance, among other things.  

Another fundamental adjustment in behavior to ATDs is needed to 
avoid making them return-focused. Here the ATD becomes mere lip-
service to human dignity and liberty, while preserving the migrant-skeptic 
approach. Such programs tend to perform poorly when compared to the 
ones that explore all the ways to resolve the immigration case while 
maintaining reverence to the basic human rights of dignity and liberty. An 
ATD cannot be designed with the assumption that migrants are invariably 
susceptible to committing crimes if afforded pre-trial release. 

Immigrant detention is the fastest growing and least examined and 
critiqued form of incarceration in the United States.145 ICE and other 
agencies focused on DBQ fulfilment, coupled with the failure of the 
immigration court system to counter unnecessary detention, has taken a 
toll on the search for effective ATDs models similar to the ones adopted in 
various countries. While there is evidence to show some growth in the 
recognition of the value of community-based ATDs in the US, shortfalls in 
funding, opposition from private corporations because of lower profit 
margins, and a resultant lack of political will are hindering the 
implementation of improved services and best practices. 

ICE employs some ATDs to secure compliance and participation from 
immigrants who are not detained during court proceedings, namely those 
on parole, released on their own recognizance, or bonded, as well as those 
subject to check-ins at ICE offices, home visits, telephonic monitoring, 
and GPS monitoring through an electronic ankle bracelet.146  

 
A.  Vera’s AAP:  An Adaptable Model 

 
ICE can draw a lot from the experience of the erstwhile Immigration 

and Naturalization Service (“INS”) and its first ever pilot ATD program 
back in September 1996. In association with the Vera Institute of Justice, 
INS began to design, implement, and evaluate a three-year demonstration 
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program for supervision of people in removal proceedings named the 
Appearance Assistance Program (AAP).147 It began operations in February 
1997, and it screened noncitizens at INS facilities in the New York and 
Newark districts.148 It tested different methods and levels of supervision to 
learn how to increase rates of court appearances and compliance with 
adverse rulings.149 

The program had two comprehensive degrees of supervision: (1) 
intensive supervision for noncitizens who would have definitely faced 
detention but for the pilot and (2) regular supervision for the ones not 
likely to be detained irrespective of the pilot.150 Through these it was 
sought to increase the rates of court appearances and compliance with 
removal orders, and also to make more rational use of detention space by 
reserving beds for people who truly are dangerous or are a high flight 
risk.151 In the case of intensive supervision, individuals needed to establish 
community ties, a prior record of compliance, no general threat to public 
safety, and verify their address.152 Further, a community sponsor, called 
the guarantor was to maintain a regular contact with the participant.153  

The aim of the pilot was to demonstrate that people with strong 
community ties were more likely to be present for court hearings and 
comply with adverse rulings.154 Mizner clearly breaks down the 
methodology employed for the program, where Vera devised a model to 
screen noncitizens once they were apprehended and followed up till the 
final verdict of their cases.155 The supervisors regularly met the 
participants, urged them to show up for hearings by informing them about 
the benefits of appearing and the consequences of not appearing, and 
provided information that cleared up any of their misconceptions about the 
process.156 For instance, some noncitizens believed that INS lacked the 
capacity to punish them.157 And some who were deemed a flight risk did 
not factor in that eventually if they wanted to legitimately migrate to the 
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US, they would be termed absconders.158 The pilot also included regular 
monitoring, orientation sessions stressing the importance of compliance, 
periodical visits to AAP offices, and verification of addresses.159 
Moreover, the supervisors connected the participants with lawyers willing 
to guide the participants through the court process.160 Finally, a computer 
software package was provided for access to up-to-date information.161  

Results show that 80% of the participants appeared for their 
hearings.162 The importance of these mechanisms is evident from the 
comments of Judge Philip Morace, who has stated that “[t]he AAP is 
providing a vital service by educating people about the process before they 
get to their hearings.”163 

Lastly, the AAP is not necessarily anti-detention. As Mizner observes, 
it is merely an early warning system and aims to change the way detention 
is used rather than eliminate it.164 Vera’s AAP wanted to ensure that 
detention happens only as a necessary evil and a last resort, and 
noncitizens are detained only after deportation is ordered or they defy 
intensive supervision norms. This supports the assertion that flight risk 
increases once deportation orders are issued. Hence, only at this stage does 
detention becomes necessary. 

 
B.  Success Stories Due to Information Dissemination 

 
With the above background, we attempt to comment on the ATDs 

adopted in certain other countries based on sound reasoning and empirical 
evidence. The UNHCR conducted research on ATD systems in Toronto, 
Ontario, Canada and Geneva, Switzerland based on the systems’ ability to 
spread awareness among immigrants, provide a proper hearing, provide 
consistency and promptness in decision making, and most importantly 
providing access to trusted legal advice.165 Strikingly, both systems were 
premised on securing a commitment on the part of the immigrants to 
cooperate with agencies and state.166 For instance, the Toronto Shelter 
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System is a laudable success because asylum seekers reportedly received 
legal advice and were provided a list of experienced lawyers.167 
Interestingly, it was left to private lawyers to represent clients; this 
division of labor seemed beneficial, in that having various sources of 
information and advice seemed to reinforce trust in the system. In contrast, 
in Geneva, the lack of information and advice meant that the interviewees 
overwhelmingly perceived the process as unfair.168 This was because a 
common feature of the system was the co-mingling of persons at different 
stages of the asylum process and with different statuses, which resulted in 
administrative difficulties when it came to deportation or detention 
decisions.169 

It appears that in Toronto conditional release is the norm. Amongst the 
interviewees who had been in detention, all had been subject to 
conditional release.170 Four interviewees had a private bondsperson, while 
nine were clients of the Toronto Bail Program (“TBP”) and one was both a 
client of the TBP and had a private bondsperson.171 Private bondspersons 
post bail in the region of $2,000- $5,000 CAD.172 In addition, detainees 
must accept certain conditions, such as registering their addresses, 
appearing at immigration procedures, and presenting to the immigration 
authorities.173 

Immigrants in Toronto were thus compliant, as they wanted to 
demonstrate their law-abidingness.174 They also wanted to avoid the 
sanction of being detained again.175 Moreover, the TBP also rewards 
clients for complying with reporting obligations by reducing the frequency 
of reporting over time.176 

Thus, the TBP not only rewarded good behavior and maintained a 
healthy dialogue between authorities and immigrants, but also in turn 
prevented any undesired cynicism and suspicion between the two parties.  
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C.  Fiscal Benefits of ATDs 
 
Given the current economic climate, it is especially critical that all 

enforcement initiatives are tailored to derive the optimal benefit from each 
dollar spent. Policies not only need to be compliant with human rights 
considerations and other matters of jurisprudence, but also need to be cost-
effective to minimize the burden on the taxpayer. In this aspect as well, 
numerous empirical studies have demonstrated how ATDs are 
astronomically better than traditional brick-and-mortar detention 
mechanisms that ICE has historically employed. 

Since 2009 ICE has contracted with Behavioral Interventions (“BI”), 
which is owned by the GEO Group, one of the largest PPCs in USA, to 
implement an ATD program – ISAP II.177 The program uses a variety of 
ATD mechanisms like ankle monitors, voice recognition software, spot 
checks, employer verification, among many others.178 In 2013, the 
program supervised 40,613 immigrants at an estimated cost that ranged 
between 17 cents to $17 per person per day.179  

Although the ISAP II is a move in the right direction, it suffers from 
various shortcomings, including: (1) enrollment of noncitizens residing in 
the community instead of drawing from noncitizens who are in detention. 
Rather than looking to the current detention populations and utilizing 
various supervision methods as a step down from unnecessary detention, 
the program is seeking individuals already released into the community 
and thereby restricting the liberty of more people; (2) inappropriate levels 
of supervision; (3) the program overly emphasizes enforcement at the 
expense of case management; (4) a lack of confidentiality undermines 
communication; and (5) there is no mechanism to control potential bias 
towards restrictive measures.180 

On the other hand, the DBQ, as of 2016, mandates that an average of 
34,000 immigrant detainees be held at ICE facilities.181 This is almost 
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double the DBQ of 18,000 that was introduced in 2004.182 The average 
daily cost of detaining one immigrant in an ICE facility is $159 per person 
per day in detention as of 2013.183 Thus, we see that even the costliest 
form of ATDs which ICE and their contractors have themselves 
implemented is significantly less than the cost of detaining an immigrant 
in a brick-and-mortar ICE facility. The fiscal wastage in this case is going 
towards ensuring zero flight risk instead of conducting rigorous cost-
benefit and cost-effectiveness studies to see if such wastages are justified. 
Although the alternatives are unable to guarantee that they will minimize 
flight risks the way detention is able to,184 a cost-benefit analysis makes 
one favorably inclined to change the status quo to support ATDs. 
Conducting a rigorous cost-benefit analysis of this change is beyond the 
scope of this paper, however, it is imperative that one be done in order to 
make a stronger case for the abolition of mandatory detentions and the 
DBQ. 

Since the benefit can be achieved only by carefully balancing all of the 
goals, any debate between detention and ATD must consider the goals in 
aggregate rather than in isolation. As the primary enforcement tool, 
detention not only costs more than the broad spectrum of alternative 
measures, but also undermines the integrity of the United States’ 
international and domestic commitments to protect liberty. Implementing 
individualized custody determinations, coupled with case management by 
people who have experience working with immigrants, could substantially 
reduce detention and guarantee that resources are utilized to ensure that 
immigrants report for immigration proceedings. This diversion would 
increase resources for and deliver improved care to anyone the 
government must detain. 

 

VII.  RECOMMENDATIONS AND CONCLUSIONS. 
 
It is evident from the above analysis that a rigorous cost-benefit 

analysis will highlight the positives of ATD as a substitute for detention. 
The benefits of ATD are not only fiscal, as the program also increases the 
inclination of immigrants to be generally law-abiding.  
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A need has arisen to learn from the experiences of Vera and redefine 
immigration court procedures and improving a predictable system. 
Information dissemination and communication with immigrants before or 
during detention has the potential of completely demystifying mandatory 
detention. Further, disassociating private interests from ATD programs to 
avoid conflicts of interest and transferring DBQ allocations to ATD 
programs and the immigrant court system will go a long way.  

But ICE seems to have abandoned any focused effort towards adapting 
the Vera model. The model provides rich insight into the immigrant 
psyche, but the agency chooses to act for the benefit of PPCs under the 
veneer of saving precious tax revenue. ICE is complacent and unwilling to 
keep an open mind regarding detention. It refuses to rethink alternative 
mechanisms and has even outsourced these programs for PPCs to run. Not 
only is this a conflict of interest, but also an attack on liberty in general 
and immigration law in particular. Any unintended future consequences of 
this system must be mitigated by revising it now.  
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I.  INTRODUCTION 
 

Prisons tend to be at the bottom of the budgetary food chain. In many 
jurisdictions, political candidates will include in their platforms proposed 
budget increases for education or other socially favorable purposes. If 
additional money is found for the criminal justice system, it will typically 
be earmarked towards increasing the number of law enforcement agents, 
and perhaps their pay, training, and equipment. But improving the living 
conditions of murderers, rapists, and other criminals? That is, most often, 
not politically appealing,1 especially when in some jurisdictions prisoners 
are barred from voting2 and cannot organize as a significant political 
force.3 At the same time, there is public support for a ‘law and order’ 
agenda to counteract evolving societal challenges – drug abuse, illegal 
immigration, terror threats – all potentially resulting in increased 
incarceration rates. Maintaining state prisons costs money. In Israel, the 
monthly upkeep of a prisoner in state prisons runs above the average 
monthly salary.4 Having more prisoners costs even more money,5 and 

                                                
1 Cf. Dashka Slater, North Dakota’s Norway Experiment: Can Humane Prisons Work 

in America? A Red State Aims to Find Out, MOTHER JONES (Jul.-Aug. 2017), 
http://www.motherjones.com/crime-justice/2017/07/north-dakota-norway-prisons-
experiment/. 

2 In the United States, the Fourteenth Amendment of the U.S. Constitution allows 
states to adopt rules about disenfranchisement "for participation in rebellion, or other 
crime". U.S. CONST. amend. XIV, § 2; see also JEFF MANZA & CHRISTOPHER UGGEN, 
LOCKED OUT: FELON DISENFRANCHISEMENT AND AMERICAN DEMOCRACY (1st ed. 
2006). In the United Kingdom, many felons, including incarcerated criminals, cannot 
vote. Representation of the People Act 1983, § 3, 3A (UK). In Israel, prisoners are 
entitled to vote. Since there are no absentee ballots, polling stations are operated within 
prisons. Elections to the Knesset Act, § 116B(b) (Isr.). 

3 See generally Alex Mayyasi, How Does Prison Gerrymandering Work?, 
PRICEONOMICS (Oct. 20, 2015), https://priceonomics.com/how-does-prison-
gerrymandering-work/; Heather Ann Thompson, How Prisons Change the Balance of 
Power in America, THE ATLANTIC (Oct. 7, 2013), 
https://www.theatlantic.com/national/archive/2013/10/how-prisons-change-the-balance-
of-power-in-america/280341/;  

4 In 2016, the monthly upkeep ran at 10,000 NIS a month while the average monthly 
wage per employee was 9,557 NIS. Estimates are that the recidivism rate for Israeli 
prisoners is 41%, and that such ‘repeat players’ cost an average of 3.1 million NIS in 
terms of incarceration costs, wage loss, crime damages, etc. See CENTR. BUREAU OF 
STATISTICS, AVERAGE MONTHLY WAGES PER EMPLOYEE AT CURRENT PRICES (2017), 
http://www.cbs.gov.il/www/y_labor/e4_01.pdf; Tali Heruti-Sover, The Prison System in 
Israel is One of the Most Stringent in the World – But it Does Not Help Against Crime, 
THE MARKER (Jul. 14, 2016), https://www.themarker.com/career/1.3006335. 

5 In the United States, state and local spending on prisons and jails has risen, since 
1990, more than three times faster than spending on schools. This is mainly the result of 
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longer sentence terms, often promoted as a solution to rising crime rates, 
result in additional welfare costs for treating elderly prisoners.6 Moreover, 
any effort at prison reform has a cost too.7 What is there to do when the 
political process is unhappy to provide the significant additional funds 
needed? As one academic puts it, referring to prisons in Latin America: 
"when many law-abiding citizens face poverty, malnutrition, insecurity, 
inadequate public services and abusive police, improving prison 
conditions sounds more like a cruel joke than a realistic political 
priority."8 Not surprisingly, when there is a financial crisis, these budgets 
are likely to be among the first to be cut further.9 

Enter the court system, the least politically accountable branch. 
Courts in liberal democracies often rule in ways that affect how prisons 
are run. The basis is typically constitutional grounds which are brought 
before a court in lawsuits by individual prisoners, and less frequently, in 
public petitioners’ actions aimed at affecting significant changes to the 
prison system as a whole. Such actions may have significant budgetary 
implications. 

                                                                                                                     
the rise in the incarcerated population due to the war on drugs and mandatory minimum 
sentencing policies. States spend $71 billion per annum on prisons. Indeed, in 18 U.S. 
states more tax money is spent on prisons than on higher education. See Christopher 
Ingraham, The States that Spend More Money on Prisoners than College Students, THE 
WASH. POST (Jul. 7, 2016), 
https://www.washingtonpost.com/news/wonk/wp/2016/07/07/the-states-that-spend-more-
moey-on-prisoners-than-college-students/?utm_term=.525f560d1c5f.  

6 “Prisons are now the largest providers of residential care for frail and elderly men in 
England and Wales and are increasingly turning into hospices, providing end-of-life care 
for older prisoners and even managing their deaths.” See Amelia Hill, Prisons Taking 
Role of Care Homes and Hospices as Older Population Soars, THE GUARDIAN (Jun. 19, 
2017), https://www.theguardian.com/society/2017/jun/20/prisons-taking-role-of-care-
homes-and-hospices-as-older-population-soars; see also Melissa Bailey, More Prisoners 
Die of Old Age Behind Bars, KHN.ORG (Dec. 15, 2016), http://khn.org/news/more-
prisoners-die-of-old-age-behind-bars/. 

7 See generally Alan Travis, Prison Reform Will Fail Without Extra Funds, Says 
Former Jail Chief, THE GUARDIAN (May 18, 2016), 
https://www.theguardian.com/society/2016/may/18/uk-prison-reform-programme-fail-
phil-wheatley-director-general.  

8  Pien Metaal, Julita Lemgruber, & Benjamin Lessing, What Is Behind the Problems 
in Latin America’s Prisons?, LATIN AMERICA ADVISOR (Jan. 23, 2014), 
http://www.thedialogue.org/resources/what-is-behind-the-problems-in-latin-americas-
prisons/. 

9 For example, in Poland, the impact of the 2008 economic crisis had major 
implications on the prison service. In the years 2008 – 2012 expenditures on prisons fell 
by 175 million euros. This primarily affected investments in improving the living 
conditions of prisoners. PIOTR KŁADOCZNY & MARCIN WOLNY, EUR. PRISON 
OBSERVATORY, PRISON CONDITIONS IN POLAND (2013), 
http://www.prisonobservatory.org/upload/Prison_Poland.pdf. 
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Courts are, of course, well aware of that and are therefore careful in 
their rulings. But sometimes they seem to come the conclusion that, 
despite all the cautionary considerations, intervening is precisely what 
they have to do, and that it is their place to take the lead and change the 
harsh reality of prison. This would seem to be the case in two Israeli 
Supreme Court cases that bookend this paper, where the  Israeli  Court 
took a much more pro-active role than is usual, even by its own, rather 
activist standards.10 Using two different tactics, both based on the 
constitutional right of human dignity to limit and delineate the State’s 
options regarding the holding conditions of prisoners, the Court has had, 
and is expected to have in coming years, a major effect on the prison 
system in general and on its budget in particular. These two seemingly 
unrelated landmark decisions, handed in 2009 and 2017, are discussed in 
this article. Between the two of them, the effect is to make the State spend 
more money on state prisons than it ever planned to.  

The first of the two, the Prison Privatization Case, created a 
worldwide precedent.11 Here, the Israeli Supreme Court emphatically 
declared prison privatization, legislatively authorized by the Knesset, 
Israel’s Parliament, to be unconstitutional per se in Israel.12 Privatizing 
prisons, the Court declared, constitutes a violation of the constitutional 
right to human dignity of the prisoners, and thus an entirely impermissible 
avenue for the State.13 No other national court has held prison 
privatization unconstitutional. 
  The ruling had two direct results: first, it completely closed off the 
private prison avenue, which allows, inter alia, for costly immediate 
construction programs to be shifted into long-term, and hopefully more 
efficient, operational budgets; a second direct result of the Court’s ruling, 
specific to the Court's denial of a temporary restraining order when the 
petition was initially filed, was that the Court essentially let the 
construction of a state-of the-art prison be completed, and only then 
                                                

10 Writing of the Israeli Supreme Court under the longtime leadership of Aharon 
Barak, Robert Bork described the Court as “simply the most activist, antidemocratic court 
in the world” and stated that "[t]he Israeli Supreme Court is making itself the dominant 
institution in the nation, an authority no other court in the world has achieved." ROBERT 
BORK, COERCING VIRTUE:  THE WORLDWIDE RULE OF JUDGES 13, 111 (2003); see also 
Robert Bork, Barak's Rule, 27 AZURE 125 (2007); Richard A. Posner, Enlightened 
Despot, NEW REPUBLIC, Apr. 23, 2007, at 53; but cf. Barak Medina, Four Myths of 
Judicial Review: A Response to Richard Posner's Critique of Aharon Barak's Judicial 
Activism, 49 HARV. INT'L L.J. ONLINE 1 (2007). 

11 HCJ 2605/05, Acad. Ctr. of Law and Bus. v. Minister of Fin. (ACLB) [2009] (Isr.), 
available at http://elyon1.court.gov.il/files_eng/05/050/026/n39/05026050.n39.pdf. We 
cite the English version, except as otherwise noted. 

12 Id. 
13 Id at 34. 
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declared the private prison to be per se unconstitutional, leaving the State 
with no choice than to pay the private contractor and take over the high 
quality prison it would not have otherwise built.14  

Almost a decade has passed. The State did not significantly invest in 
the construction of new prisons or the improvement of existing ones. In 
June 2017 came phase two of the Supreme Court's activist role in forcing 
the State to increase the prisons budget, again based on human dignity. 
This time the price tag was going to be a lot higher. In the Prison 
Overcrowding Case,15 the Israeli Supreme Court made substantial 
demands on the State regarding the prisoners it holds: the Court ordered 
the State to increase the cell room allotted to each individual prisoner in 
Israel within nine months to a minimum of 3 square meters; this is to be 
further increased to 4 square meters or to 4.5 square meters (including the 
space of a toilet and a shower) within eighteen months.16 The standard set 
by the Court in stage one would require improving the conditions of over 
40% of the prisoners; stage two would double the existing space in many 
facilities, and require the increase of living space for 61% of the 
prisoners.17 Indeed, at the time the case was heard, a mere 21% of all 
prisoners in Israel were held in cells that were up to the 4.5 square meter 
standard 18  

In short, unless the State decreases the number of prisoners in Israel 
(for example by releasing prisoners, decriminalizing offenses, or opting 
for punitive measures other than incarceration), the State is left with 
virtually no legal option but to significantly and immediately increase 
direct state funding of prison facilities so as to improve prisoner 
conditions.19 

                                                
14 As affirmed by the Chairman of the Knesset Internal Affairs Committee. See 

Minutes of the Internal Affairs and Environment Committee, DK (2017) 379 (Isr.), 
https://oknesset.org/committee/meeting/14218/?page=1.  

15 HCJ 1892/14, ACRI v. Minister of Internal Security (ACRI) [2017] (Isr.). 
16 Id. 
17 Id. 
18See id. at § 4. 
19 The measures considered in Israel are discussed in Chapter IV.D below. On 

California’s years-long litigation over reducing its prison population 
deemed unconstitutionally overcrowded by the U.S. Supreme Court in 2010, see Allen 
Hopper et al., Shifting the Paradigm or Shifting the Problem? The Politics of California's 
Criminal Justice Realignment, 54 SANTA CLARA L. REV. 527 (2014); Margo Schlanger, 
Plata v. Brown and Realignment: Jails, Prisons, Courts, and Politics, 48 HARV. C.R.-
C.L. L. REV. 165 (2013); see also Nicole Flatow, California Tells Court It Can’t Release 
Inmates Early Because It Would Lose Cheap Prison Labor, THINK PROGRESS (Nov. 17, 
2014), https://thinkprogress.org/california-tells-court-it-cant-release-inmates-early-
because-it-would-lose-cheap-prison-labor-c3795403bae1; Adam Liptak, Justices, 5-4, 
Tell California to Cut Their Prison Population, THE N. Y. TIMES (May 23, 2011), 
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Almost needless to say, the ‘price tag’ from this single holding is 
huge. The State has estimated it in its argument before the Court to be a 
whopping 2.7 billion NIS.20 By comparison, in late 2016 the Government 
was rolling out a new plan whereby it would spend, from 2019, 60 million 
NIS per annum on prison construction.21 If the current number of prisoners 
holds, the State will have to spend the equivalent of what it intended to 
spend in 45 yearly budgets at once just to catch up. Even assuming that the 
State will be able to somewhat decrease the number of prisoners, as 
discussed in Chapter IV.D, infra, the budgetary effect is expected to 
remain very large. 

The Israeli Court was well aware of the costs of its holding. Yet, the 
Court held that basic constitutional rights should not be retreated solely 
because of budgetary considerations, and that a society that respects 
human rights must be ready to bear the financial burden required for their 
protection.  

The two prongs now fully linked: in the Prison Overcrowding Case, 
the Israeli Supreme Court has considerably narrowed the options available 
to the political branches. Its 2009 decision precluded the State from using 
private actors and constructing private prisons by private, for-profit, 
operators. Its 2017 decision mandates the State to dramatically improve 
the physical conditions of the exclusively state-run prisons in terms of the 
space available to each prisoner. The result: the State can either start a 
massive release of prisoners so that fewer prisoners share the available 
space, or start a massive building scheme to improve their living 
conditions in which there can effectively be no private sector participation. 
Ergo, the State must immediately budget and build prisons.  

We think this is not a coincidence. We think the Israeli Supreme 
Court’s patience towards government inertia with prison conditions has 
run out, and with each case, it decided to make its expectations of the 
political branches ever clearer. Finally, the Court expected critique of its 
                                                                                                                     
http://www.nytimes.com/2011/05/24/us/24scotus.html?pagewanted=all&_r=0; Michael 
Martinez, California to Challenge Court Order to Release 10,000 Inmates by Year’s End, 
CNN (Jun. 20, 2013), http://edition.cnn.com/2013/06/20/justice/california-prison-
overcrowding/index.html. 

20 HCJ 1892/14, ACRI, at §19 [2017] (Isr.).  
21See EYAL KAFMAN, THE KNESSET, DESCRIPTION AND ANALYSIS OF THE BUDGET OF 

THE MINISTRY OF PUBLIC SECURITY FOR THE YEARS OF 2013-2014 (2013),  
https://www.knesset.gov.il/mmm/data/pdf/m03249.pdf; Motti Basok, Ministry of Public 
Security Budget: 77% of the Money Flows to Wage Payments and Pensions, THE 
MARKER (Sep. 20, 2015), http://www.themarker.com/news/1.2734113; see also Ron 
Rosenberg,  דצמבר 11מכתב מיום  -ראה תשובת המדינה, ACRI.ORG (2016), 
http://www.acri.org.il/he/wp-content/uploads/2017/06/bagatz1892-14-crowding-in-
prisons-meshivim-0217.pdf. 
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activist if not interventionist role. But in matters directly effecting 
individuals’ human rights, people of a limited political voice of their own, 
the Court seemingly felt on better public support grounds than in 
reviewing government decisions in matter of national security, which the 
Court often looks into. We describe and analyze the two prison related 
cases in four chapters that follow this introduction: 

Chapter I is a short primer on the Israeli constitutional framework, 
focusing on the legal protection of human dignity in Israel. Chapter II 
details and analyses the 2009 Prison Privatization Case and the decision 
that held private prisons to be unconstitutional per se. Chapter III details 
and analyses the 2017 Prison Overcrowding Case.  

Chapter IV analyzes in greater depth three issues arising from the two 
Israeli cases, which we believe would be interesting to the discourse in 
other jurisdictions. 

First, we look at the comparative law aspects. The Israeli Supreme 
Court, which often draws inspiration from comparative foreign law of 
other democracies, operated in two strikingly opposite ways in the two 
cases. In the Prison Privatization Case, the Court dismissed the fact that 
many other democracies authorized private prisons, and issued a 
worldwide precedent. In the Prison Overcrowding Case, the Court relied 
heavily on comparative law to support what may turn into its costliest 
order to the Government ever.22 To conclude the comparative law 
analysis, we note the highly active and unique role of the European Court 
of Human Rights in the area of prison overcrowding. 

Second, we look at the ban on prison privatization in the broader 
context of the privatization efforts of the Israeli government.  

Thirdly, given that the Israeli Supreme Court is not limited in time and 
can make its decisions at any time from the day of the petition to several 
years later, we note the substantive and expensive effects of the Court’s 
timing. A brief conclusion summarizes the paper.  

 

II.  THE CONSTITUTIONAL FRAMEWORK AND HUMAN DIGNITY IN 
ISRAEL – A PRIMER 

 
In this chapter, we attempt to provide a brief constitutional framework 

of the applicable Israeli law. We note the Court’s activism in many, but 
not all, areas, and the special constitutional position of human dignity, the 
basic right that the Court used in the cases discussed in this article to ban 
                                                

22 The final cost depends on the measures that the State may take to reduce 
overcrowding without massive construction of cell space. See discussion infra Chapter 
IV.D. 
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private prisons and to order the State to rapidly solve severe 
overcrowding. 

 
A.  The Israeli Supreme Court’s Judicial Activism 

 
No commentator would term the Israeli Supreme Court 'deferential' in 

its administrative and constitutional review of government acts. Quite the 
opposite, the Court has been called "simply the most activist, 
antidemocratic Court in the world."23 This state of affairs is based on the 
cumulative effect of several features of the Israeli court system: First, the 
Israeli Supreme Court serves as both the first and final instance in 
reviewing most governmental action. Second, the Court chose to virtually 
eliminate the requirements of standing24 and justiciability, thus allowing 
not only the aggrieved party but virtually any private or public entity 
appeal before it with complaints in issues that Courts in many democracies 
would consider a ‘political question’ and thus abstain from hearing.25 
Third, the Justices’ expansive – and thus activist – understanding of their 
democratic role, and their influence on judicial appointments.26  

While judicial activism has been a large reason for its rise in 
prominence,27 it has also been the source of its setback in recent years. 
The Court's activism has been the source of massive political pressures on 
this institution, attempts by politicians to have greater say in judicial 
appointments, and has probably dramatically decreased the public’s trust 
in the judiciary.28 
                                                

23 BORK, supra note 10, at 13. 
24 The requirement that the petitioner bringing the action before the Court should have 

a personal interest in the proceedings and their outcome. See SUZIE NAVOT, THE 
CONSTITUTION OF ISRAEL – A CONTEXTUAL ANALYSIS 205-06 (2014).  

25 See id. at 206-11; cf. Baker v. Carr, 369 U.S. 186, 217 (1962) (holding that among 
the tests for determining the existence of a “nonjusticiable” or “political” question is a 
lack of judicially discoverable and manageable standards for resolving the question); see 
generally YAACOV S. ZEMACH, POLITICAL QUESTIONS IN THE COURTS: A JUDICIAL 
FUNCTION IN DEMOCRACIES – ISRAEL AND THE UNITED STATES (1976). 

26 See Eli M. Salzberger, Judicial Appointments and Promotions in Israel: 
Constitution, Law and Politics, in APPOINTING JUDGES IN AN AGE OF JUDICIAL POWER: 
CRITICAL PERSPECTIVES FROM AROUND THE WORLD 241-59 (Kate Malleson et al. eds., 
2006). 

27 The Israeli Supreme Court has changed from “a rather secondary political 
institution in the 1950s, and 1960s, to being a major political institution, even a 
hegemonic one, since the 1970s, and principally in the 1980s and 1990s.” Gad Barzilai, 
Abstract, Courts as Hegemonic Institutions: The Israeli Supreme Court in a Comparative 
Perspective, in ISRAEL: THE DYNAMICS OF CHANGE AND CONTINUITY 293 (David Levi-
Faur et al. eds., 1998).  

28 See generally ASHER ARIAN ET AL., AUDITING ISRAELI DEMOCRACY – 2010: 
DEMOCRATIC VALUES IN PRACTICE (Keren Gliklich ed., Karen Gold trans., 2010), 
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But the point we really want to make is how unexpected the Court’s 
activism was in the two cases discussed in the paper. The reason is that 
unlike its activism in the 'big issues' concerning Israeli policy – most 
notably the Israeli-Palestinian conflict – the Court has long been a 
disappointment to its human rights constituency for its under-involvement 
in the struggle over social equality and fairness in the use and distribution 
of public assets.29 The Court has noted the significance of the Parliament’s 
taxing power and the importance of equipping the Government with 
deference over spending money for the public good. That said, the Court 
has also noted that the Israeli Constitution – such as it is – did not adopt a 
specific economic policy, and thus the Parliament was free to adopt a free 
market policy.30 

 
B.  On Israel’s Chapter-by-Chapter Constitution and the Rise of the Right 

to Dignity 
 

When the State of Israel was established in 1948, its Declaration of 
Independence31 followed Resolution 181 of the United Nations General 

                                                                                                                     
https://en.idi.org.il/media/6235/index2010-eng.pdf; TAMAR HERMANN ET AL., THE 
ISRAELI DEMOCRACY INDEX 2016, 115 (Daniel Barnett ed., Karen Gold trans., 2016), 
https://en.idi.org.il/media/7811/democracy-index-2016-eng.pdf. 

29 See e.g., Israel Doron & Tal Golan, Aging, Globalization, and the Legal 
Construction of “Residence”: The Case of Old-Age Pensions in Israel, 15 ELDER L.J. 1, 
40 (2007) (“Much has been written in Israeli legal literature regarding the reluctance of 
the Supreme Court to intervene in the sphere of social rights in Israel.”). On the limited 
protection for social rights in Israel, see Aeyal M. Gross, The Constitution, 
Reconciliation, and Transitional Justice: Lessons from South Africa and Israel, 40 
STAN. J. INT'L L. 47, 95-96 (2004). 

30  The Court used language akin to Justice Holmes’ famous dissent in Lochner v. 
New York, 198 US 45, 75 (1905) (Holmes, J., dissenting) (”The Fourteenth Amendment 
does not enact Mr. Herbert Spencer's Social Statics.”). In a 1997 lecture, the highly 
influential Israeli Supreme Court President, Aharon Barak, said the Court is concerned 
with the constitutionality of a statute, not its wisdom. “A ‘socialist’ legislator and a 
‘capitalist’ legislator,” he notes, “may legislate different and contradicting laws” and both 
can be found constitutional. “Establishing social policy, whether economic or other,” 
Barak states, is handed to the legislative branch and its fulfillment to the executive, and 
they must have a margin of appreciation to maneuvers. Aharon Barak, The Economic 
Constitution of Israel, 4(2) MISHPAT UMIMSHAL 357, 376 (1998).  

31 On the history of the declaration, see Yoram Shachar, Jefferson Goes East: The 
American Origins of the Israeli Declaration of Independence, 10 THEORETICAL 
INQUIRIES IN L. 589 (2009). 
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Assembly32 and stated that a constituent assembly was to be elected 
shortly with the goal of adopting a constitution for the new state.33  
For political and historical reasons, the “original intent” of creating a 
constitution never fully materialized.34 In 1950, the prospect of reaching a 
widely-acceptable constitution was not promising. The Constituent 
Assembly established to write Israel’s constitution reacted to the impasse 
by declaring itself as Israel's legislature – the Knesset. The Knesset 
subsequently adopted a resolution which abandoned, at least temporarily, 
the effort to reach a single-document constitution.35 Instead, the Knesset 
decided to draft and enact separate “Basic Laws”.36 Each of these would 
decide a different constitutional subject (somewhat equivalent to an 
Article or an Amendment in the U.S Constitution) and be enacted as 
separate acts of Parliament in its capacity as the Constituent Authority.37 
The Knesset decided that only upon the completion of the process, all of 
the Basic Laws would be combined into a single-document Constitution.38  

Since 1950, the Knesset enacted twelve Basic Laws, yet until 1992 all 
Basic Laws were structural in nature – empowering the branches of 
government and other State institutions.39 Laws protecting civil rights 
were not enacted until 1992, primarily because it was hard to overcome 
the wide differences of opinions on such delicate matters in Israeli 
polity.40 

                                                
32  G.A. Res. 181 (II) (Nov. 29, 1947), 

http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/181(II). The resolution 
provided for the establishment of the State of Israel. 

33 Id. 
34 For a more detailed account, see Daphne Barak-Erez, From an Unwritten to a 

Written Constitution: The Israeli Challenge in American Perspective, 26 COLUM. HUM. 
RTS. L. REV. 309, 312 (1995); Barak Cohen, Empowering Constitutionalism with Text 
from an Israeli Perspective, 18 AM. U. INT’L L. REV. 585 (2003); Dalia Dorner, Does 
Israel Have a Constitution?, 43 ST. LOUIS U. L.J. 1325 (1999); Amos Shapira, Why Israel 
Has No Constitution, but Should, and Likely Will, Have One, 37 ST. LOUIS U. L.J. 283, 
285 (1993). 

35 Barak-Erez, supra note 34 at 312-13. 
36 Id. 
37 Id. 
38 See SUZIE NAVOT, CONSTITUTIONAL LAW IN ISRAEL 21-23, 35-38 (2d ed. 2016).   
39 These nine Basic Laws are: Basic Law: The Knesset, 5718; Basic Law: Israel 

Lands 5720; Basic Law: The President of the State, 5724; Basic Law: The Government, 
5761; Basic Law: The State Economy, 5735 Basic Law: The Army, 5736; Basic Law: 
Jerusalem, the Capital of Israel, 5740; Basic Law: The Judiciary, 5748; and Basic Law: 
The State Comptroller, 5748. English translations of the Basic Laws are available at 
http://knesset.gov.il/description/eng/eng_mimshal_yesod.htm. In 2014, the Knesset added 
another structural basic law - Basic Law: Referendum, 5774. 

40 Barak-Erez, supra note 34 at 311-13. 
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The absence of a written bill of rights did not prevent the Israeli 
Supreme Court from protecting civil rights. The Court established and 
strongly protected most civil and human rights that are usually stated in 
written constitutions. The freedom of expression, freedom of movement, 
freedom of religion, equality under the law, and many other rights were 
recognized as fundamental rights and enforced by the Court.41 In the 
absence of a written constitution and without any statutory authority to do 
so, the Court found the legal basis for upholding these rights as arising 
from the “nature of Israel as a freedom-seeking democratic state”.42 As 
one commentator notes, the Court: 

[N]ot only developed the norm that such basic values exist, 
but also developed the principle that statutes should be 
interpreted to avoid impairing these values. The Court 
reads statutes in such a way as not to violate the rights it 
has recognized. The Court also uses the values when 
reviewing the validity of administrative actions. 
Administrative actions that violate the basic values are held 
invalid.43 

In 1992, the Knesset started discussing two several Basic Laws bills 
relating to civil rights. The bills were Basic Law: Human Dignity and 
Liberty44 and Basic Law: Freedom of Vocation.45 Basic Law: Human 
Dignity and Liberty lists a series of enumerated constitutional rights, 
which include the protection of life, physical integrity, and most important 
for our current discussion, human dignity (Articles 2 and 4), the protection 
of property (Article 3), personal liberty (Article 5)46 the external freedom 
of movement (Article 6) and the right of privacy (Article 7). 

Article 8 of Basic Law: Human Dignity and Liberty, often referred to 
as the Limitation Clause, allows the violation of rights "under this Basic 
Law" only by "a law befitting the values of the State of Israel enacted for 
                                                

41 Id. at 315-17. 
42 HCJ 243/62 Film Studios Israel v. Levi Geri, 16 PD 2407 [1962] (Isr.); HCJ 73/53, 

Kol Ha'am Ltd. v. Minister of the Interior, 7(1) PD 165 Interior [1953] (Isr.). 
43  Marcia Gelpe, Constraints on Supreme Court Authority in Israel and the United 

States: Phenomenal Cosmic Powers; Itty Bitty Living Space, 13 EMORY INT’L L. REV. 
493, 508 (1999); see also Barak-Erez, supra note 34. 

44 Basic Law: Human Dignity and Liberty, 5752. 
45 Basic Law: Freedom of Vocation, 5754. This Basic Law is often referred to as 

Basic Law: Freedom of Occupation. Given the current political situation in the Middle-
East, we prefer the name "Freedom of Vocation". 

46 Personal liberty” is probably to be interpreted only in the physical sense, as the law 
reads: “There shall be no deprivation or restriction of the liberty of a person by 
imprisonment, arrest, extradition or otherwise.” Basic Law: Human Dignity and Liberty, 
5752. 
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proper purpose and to an extent no greater than is required."47 This section 
served the Supreme Court shortly thereafter in 1995, when the Court 
handed down the Israeli equivalent of Marbury v. Madison48 - the Bank 
Hamizrahi case.49 In Bank Hamizrahi the Court held that the two Basic 
Laws of 1992 are constitutional in the sense that no ordinary legislation 
can contradict or limit the rights enumerated in them except to the extent 
permitted by them, most notably in the aforementioned Article 8.50 In this 
way the Court interpreted itself as having the power of constitutional 
review, i.e., the power to strike down a statute which infringes a right 
included in Basic Law: Human Dignity and Liberty if that statute does not 
hold to the standards of Article 8.51  

Since Bank Hamizrahi, the Israeli Supreme Court has declared over a 
dozen Knesset Statutes partially unconstitutional and thus invalid.52 This 
drew sharp criticism from politicians, one result being that the Knesset has 
practically (though not formally) frozen the enactment of any additional 
Basic Laws which were brought before it.53 As a result, several very 
important rights have not yet been incorporated into Basic Laws. These 
include freedom of expression, the freedom of association, freedom of 
religion and from religion, and the principle of equal protection (the right 
to equality). The practical solution, once again, was Court activism, 
resulting in still more controversy. 

In a series of cases since 1994, the Court has used the protection of 
human dignity in Basic Law: Human Dignity and Liberty as a springboard 
for upholding virtually every civil right normally found in other bills of 
                                                

47 See NAVOT, supra note 38, at 217-18.  A similar provision is included in Article 4 
of Basic Law: Freedom of Occupation, 5754. 

48 Marbury v. Madison, 5 U.S. 137 (1803). This is the classic American case 
announcing that the Supreme Court has the power of judicial-constitutional review. 

49 CA 6821/93, United Bank Mizrachi v. Migdal, 49(4) PD 221. For a detailed 
description of the case, see Cohen, supra note 34, at 641-48. 

50 Id. 
51 For further analysis, see generally Dorner, supra note 34; Joshua Segev, Who 

Needs a Constitution? In Defense of the Non-Decision Constitution-Making Tactic in 
Israel, 70 ALB. L. REV. 409 (2007); see also Yousef T. Jabareen, Constitution Building 
and Equality in Deeply-Divided Societies: The Case of the Palestinian-Arab Minority in 
Israel, 26 WIS. INT’L L.J. 345, 352-54 (2008). 

52 See, e.g., HCJ 1030/99 Oron v. Speaker of the Knesset, 56(3) PD 640 [2002] (Isr.); 
HCJ 6055/95 Zemach v. Minister of Defense, 43(5) PD 241 [1999] (Isr.); HCJ 1715/97 
Association of Investment Managers in Israel v. Minister of Treasury, 41(4) PD 367 
[1997] (Isr.). A Magistrates’ Court invalidated another statutory section, holding that any 
court in Israel has the power to do so. CrimC (TA) 4696/01 State of Israel v. Hendelman, 
PM (unpublished). 

53 In 2003, the Knesset’s Law, Constitution, and Justice Commission launched an 
effort to complete the Constitution by a wide consensus that did not succeed. The only 
exception is the Basic Law: Referendum, which was passed in 2014. 
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rights. A simplified explanation of the general form of these decisions is 
this: one cannot have human dignity to its fullest without having freedom 
of expression/equal protection, etc., hence the right to human dignity 
includes these non-enumerated rights.54 In this manner, the Supreme Court 
may invalidate a statute for unduly infringing a basic right which was not 
elevated to constitutional status in the slow piecemeal legislative process, 
simply by viewing this right as a part of human dignity. Thus, the right to 
dignity, a right with very little presence in the U.S. legal system,55 became 
the cornerstone of the Israeli partial bill of rights. Interpreted broadly, it 
became a major tool for Israeli judicial review of legislation and 
administrative actions, and served as the constitutional basis to both 
banning private prisons and ordering the State to eliminate overcrowding, 
as described in Chapters II and III, respectively. 
 

III.  THE PRISON PRIVATIZATION CASE (2009) – BANNING PRIVATE 
PRISONS AS A PER SE VIOLATION OF HUMAN DIGNITY 

 
A.  The Legislation Authorizing Private Prisons 

 
The decision to establish privately-run prisons was made by a statute 

enacted in 2004.56 The law passed by a majority of 52 to 33, representing 
both a comfortable majority and a relatively high participation of the 
members of the 120 member Knesset.  

                                                
54 For a broader description and analysis, see Tamar Hostovsky Brandes, Human 

Dignity as a Central Pillar in Constitutional Rights Jurisprudence in Israel: Definitions 
and Parameters, in ISRAELI CONSTITUTIONAL LAW IN THE MAKING 267, 269-83 (Gideon 
Sapir et al. eds., 2013) and Izhak Englard, Human Dignity: From Antiquity to Modern 
Israel.’s Constitutional Framework, 21 CARDOZO L. REV. 1903, 1925 (2000). 

55 On human dignity and U.S. law, see, e.g., Rex D. Glensy, The Right to Dignity, 43 
COLUM. HUM. RTS. L. REV. 65 (2011); Maxine D. Goodman, Human Dignity in Supreme 
Court Constitutional Jurisprudence, 84 NEB. L. REV. 740, 780 (2006); Vicki C. Jackson, 
Constitutional Dialogue and Human Dignity: States and Transnational Constitutional 
Discourse, 65 MONT. L. REV. 15 (2004). Interestingly, however, the concept of dignity 
was mentioned in the U.S.’s most important prison overcrowding case, Brown v. Plata, 
563 U.S. 493 (2011). But human dignity was not the constitutional right breached here 
but rather the “basic concept underlying the Eighth Amendment.” Id. at 1928 (quoting 
Atkins v. Virginia, 536 U.S. 304, 311 (2002) (quoting Trop v. Dulles, 356 U.S. 86, 100 
(1958))). See Benjamin F. Krolikowski, Brown v. Plata: The Struggle to Harmonize 
Human Dignity with the Constitution, 33 PACE L. REV. 1255, 1255 (2013). 

56 Law Amending the Prisons Ordinance (no. 28) 5764-2004 [hereinafter Amendment 
28]. For a comprehensive early analysis by a criminologist of the Israeli law with respect 
to the international experience, see Uri Timor, Privatization of Prisons in Israel: Gains 
and Risks, 39 ISR. L. REV., Issue 1, Spring 2006, at 81. 
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The decision to establish private prisons was not taken lightly. The 
process included a series of discussions in the offices of the Ministers of 
Public Security, discussions in the office of then-Attorney-General 
Elyakim Rubinstein (who would end up writing the main opinion for the 
Court in the Prison Overcrowding Case in 2017), and a visit by a 
delegation to prisons in England, Scotland, and France.57 

Then as now many countries including such major democracies as the 
United States, England, Germany, Australia, New Zealand and France had 
established private prisons, employing several different models of 
privatization; then as now there is an ongoing public and academic debate 
as to the desirability of privatizing the prison system.58  

Not all private prisons are created equal. The scope of the privatized 
elements varies. In some cases, such as in France and Germany, initially 
only logistical services were privatized.59 In other cases, like in the United 
States, the private prison has also been granted authority to manage many 
aspects of prisoners' rights, including the power to discipline prisoners. 
The Israeli statute was very detailed and thoroughly specified its 

                                                
57 See Shmuel Hershkovitz, A Privately Run Prison: Worthy Addition to Israel’s 

Correction System, ISR. DEMOCRACY INST. (Jan. 9, 2008), 
https://en.idi.org.il/articles/10507. 

58 This debate is beyond the scope of the current article. See generally, e.g., DAVID 
SHICHOR, PUNISHMENT FOR PROFIT: PUBLIC PRISONS/PRIVATE CONCERNS (1995); DAVID 
SHICHOR & MICHAEL J. GILBERT, PRIVATIZATION IN CRIMINAL JUSTICE: PAST, PRESENT, 
AND FUTURE (eds., 2001); Richard F. Culp, The Rise and Stall of Prison Privatization: 
An Integration of Policy Analysis Perspectives, 16 CRIM. JUST. POL’Y REV. 412 (2005); 
Sharon Dolovich, State Punishment and Private Prisons, 55 DUKE L.J. 437 (2005); 
Warren L. Ratliff, The Due Process Failure of America’s Prison Privatization Statutes, 
21 SETON HALL LEGIS. J. 371 (1997); Ira P. Robbins, The Impact of the Delegation 
Doctrine on Prison Privatization, 35 UCLA L. REV. 911 (1988); Clifford J. Rosky, 
Force, Inc.: The Privatization of Punishment, Policing, and Military Force in Liberal 
States, 36 CONN. L. REV. 879 (2004); Alexander Volokh, A Tale of Two Systems: Cost, 
Quality, and Accountability in Private Prisons, 115 HARV. L. REV. 1868 (2002). For 
discussion of privatization generally, see the reports by the Public Services International 
Research Unit of the University of Greenwich, England, available at 
http://www.psiru.org. For additional background, see Matthew Zito, Prison Privatization: 
Past and Present, INTERNATIONAL FOUNDATION FOR PROTECTION OFFICERS (2003), 
http://www.ifpo.org/articlebank/prison_privatization.html, and the websites of anti-
privatization groups see PRIVATE CORRECTIONS WORKING GROUP, 
http://www.privateci.org (last visited Nov. 4, 2017), and PUBLIC SERVICES 
INTERNATIONAL RESEARCH UNIT, U. GREENWICH, http://www.psiru.org, and the website 
of a major corporation in the field, CORRECTIONS CORPORATION OF AMERICA,  
http://www.cca.com. 

59 Rachel Knaebel, When Prisons, Inmates and Detention Policies Become Investment 
Products, MULTINATIONALS OBSERVATORY (Sep. 13, 2016), 
http://multinationales.org/When-Prisons-Inmates-and-Detention-Policies-Become-
Investment-Products. 
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requirements for all aspects of prison life.60 The model established by the 
Israeli statute was similar to the English model, involving oversight of the 
prison by government representatives permanently stationed at the 
prison.61 Yet under the Israeli statute the authority given to the private 
operator was more limited than in the United States, and the Government’s 
ability to oversee the private prison was increased.62 The State therefore 
referred to the Israeli model as an "Improved English Model".63  

It is worth noting that, since the 1990s, all Israeli governments – 
whether right, left, or centrist, pursued an energetic privatization policy.64 
While criticized by social activists and some academics,65 it was met with 
little political resistance and very limited judicial scrutiny.66 Indeed, to the 
best of our knowledge, the Israeli Supreme Court did not hold any other 
privatization scheme undertaken by the Israeli government illegal, let 
alone unconstitutional either before the Prison Privatization Case, or 
since.67 The Court also noted in its holding that claims of 
unconstitutionality have either been rejected by other national courts68 or 
have not been presented to the courts in certain countries operating 
privatized prisons and would have been rejected if presented.69 

                                                
60 Tali Heruti-Sover, The Israeli Model of Private Prisons - The Best in the World, 

THE MARKER (Jul. 27, 2006), https://www.themarker.com/misc/1.373808.  
61 Id. 
62 Id. 
63  HCJ 2605/05, ACLB, at §§ 48-49 [2009] (Isr.).  
64 Danny Gutwein, Israel’s Socioeconomic Debate: a New Perspective, in HANDBOOK 

OF ISRAEL: MAJOR DEBATES 364 (Ben-Rafael et al. eds., 2016). 
65 The Center for Social Justice and Democracy in Jerusalem’s Vanleer Institute is 

arguably the preeminent body monitoring and critiquing privatization (and 
nationalization) in Israel. See Ctr. for Soc. Justice & Democracy, Annual Reports of 
Privatization and Nationalization in Israel, VAN LEER JERUSALEM INST., 
http://www.vanleer.org.il/en/content/report-privatization-and-nationalization-israel (last 
visited Nov. 5, 2017). 

66 Raising many legal questions, many still unanswered. See generally Daphne Barak-
Erez, Civil Rights and Privatization in Israel, 28 ISR. Y.B. ON HUM. RTS. 203 (1998), 
http://www.tau.ac.il/law/barakerez/articals/CIVILRIGHTSandPRIVATIZATION.pdf.   

67  The Court has at most criticized some privatization schemes, and pressured the 
Government to find viable solutions, especially in the sensitive area of public healthcare 
services. See infra note 265. 

68 In the United States, see Pischke v. Litscher, 178 F.3d 497, 500 (7th Cir. 1999); see 
also Tulsa Cty. Deputy Sheriff's Fraternal Order of Police v. Bd. of Cty. Comm’rs of 
Tulsa Cty., 995 P.2d 1124 (Okla. 2000). 

69 The State presented an expert opinion written by Professor Jeffrey Jowell QC, a 
former Dean of UCL’s Faculty of Laws in London. Professor Jowell wrote that 
privatizing prisons has not been challenged in England, South Africa, or the European 
Union, and opined that should the issue arise, the constitutional challenges are likely to 
be rejected. We discuss the Israeli Supreme Court’s somewhat selective use of foreign 
precedent infra Chapter V. 
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The State's motivation in its privatization scheme was twofold: to save 
funds by having the prison built and more efficiently operated, and to 
improve the physical conditions available to prisoners in a brand-new 
prison.70 The latter objective is clearly achievable, yet there is much 
debate as to whether private operators are actually cheaper than State run 
institutions.71 

 
B.  The Petition and the Parties' Arguments 

 
The petition against the prison privatization scheme was filed by three 

parties: a law school's legal clinic, a former senior officer of the Israel 
Prison Service, and a former prisoner.  

The petition was based on two separate grounds. The first, which 
ultimately determined the case, was the claim 

[T]hat a complete privatization of the prisons constitutes an 
unconstitutional violation of the constitutional rights to 
personal liberty and human dignity. In this context, the 
petitioners claim that several factors combine in this respect 
to cause an unconstitutional violation of constitutional 
basic rights . . . . [T]he nature of the powers that are being 
privatized, which include the actual power of imprisonment 
and the powers relating to the human dignity of the inmate 
and his personal liberty (such as holding a prisoner in 
administrative isolation, carrying out an external 
examination of a inmate‘s naked body and using reasonable 
force to carry out a search on an inmate); the low standards 
that have been set, according to the petitioners, for staffing 
the positions in the privatized prison in comparison to the 

                                                
70 Keren Harel-Harari, The Supreme Court was Wrong: A Private Prison is the 

Solution, THE MARKER (Jun. 22, 2009), https://www.themarker.com/law/1.535444. 
71 See generally Sasha Volokh, Are Private Prisons Better or Worse Than Public 

Prisons? THE WASH. POST (Feb. 25, 2014), 
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/02/25/are-private-
prisons-better-or-worse-than-public-prisons; Megan Mumford et al., The Economics of 
Private Prisons, BROOKINGS INST. (Oct. 20, 2016), 
https://www.brookings.edu/research/the-economics-of-private-prisons; compare id. 
(arguing that the private prison would have saved approximately 350,000,000 NIS over 
25 years), with Yoav Peled, A Private Prison is Not the Solution, HAOKETS (Jul. 6, 2009), 
http://www.haokets.org/2009/07/06/%D7%91%D7%99%D7%AA-
%D7%A1%D7%95%D7%94%D7%A8-%D7%A4%D7%A8%D7%98%D7%99-
%D7%90%D7%99%D7%A0%D7%A0%D7%95-
%D7%94%D7%A4%D7%AA%D7%A8%D7%95%D7%9F/ (Hebrew) (arguing that the 
cost of private prisons may actually be higher than that of government-run prisons).  
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standards in the Israel Prison Service; and the inadequate 
supervision, according to the petitioners, of the actions of 
the private enterprise that will operate the prison.72 

The petitioners also claimed that the decision to privatize prison 
contradicts Article 1 of Basic Law: The Government, which holds that 
"[t]he Government is the executive authority of the State."73 Petitioners 
interpreted this Article as holding that the State cannot delegate its 
constitutional role to enforce the law and safeguard the public's safety to 
private actors.74  

The State argued in response that establishing the private prison is an 
important solution to the shortage of incarcerations facilities in the 
country, that it will improve the conditions in which prisoners are held, 
and that a private prison would save 20-25% of the operating budget of a 
comparable public prison.75  

The State also emphasized that the case related to a pilot project, 
constituting of a single prison, and, substantively, that it’s scheme 
contained adequate mechanisms to ensure that the rights of the prisoners 
would be similar to those held by prisoners in public prisons.76 The 
scheme allowed the State to supervise the prison's operation and intervene 
if necessary.77 The State could even take over the prison at any time if the 
private operator breached its obligations.78 All prisoners were to have the 
right to petition the judiciary for review of their grievances.79 Finally, the 
prison operator was also to be subject to the supervision of the State 
Comptroller and to a yearly review by a permanent, special-purpose, 
advisory committee headed by a former senior judge.80 The statute clearly 
stated that the prisoners at the private facility would have the same rights, 
privileges, and services granted to inmates at state prisons.81 The Court 

                                                
72 HCJ 2605/05, ACLB, at § 2. [2009] (Isr.). 
73 Id at § 3. 
74 Id. 
75 Id at § 5. A report by the Prison Service in 2009, shortly before the Supreme Court 

banned privatization, claimed that in fact that “[n]ot only will a privately-run prison not 
save the Government 15 percent of a jail’s operating expenses, as originally thought, but 
it will actually cost 20 percent more.” Hillel Fendel, Private Prison to Cost 20% More 
Than Thought, ISR. NAT’L NEWS (May 17, 2009), 
http://www.israelnationalnews.com/News/News.aspx/131402. The Prison Service is of 
course an interested party. 

76 HCJ 2605/05, ACLB, at § 5 [2009] (Isr.).  
77 Id. 
78 Id. 
79 Id. 
80 Id. 
81  Prison Ordinance, § 128(XI)(c)(1). 
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agreed that these supervision mechanisms were more comprehensive than 
those available in other countries with similar private prison systems.82  

As for the argument concerning Article 1 of Basic Law: The 
Government, the State responded that it should be viewed as a 
‘ceremonial’ definition of executive powers, noting that private entities 
often assist government in the performance of its duties, and that the 
Government does not cease to be the executive authority just because it 
delegates certain powers to private entities.83  

An important part of the State’s response was a comparative analysis. 
The State claimed that the Israeli model for prison privatization was based 
on that of the U.K., which includes supervision by government inspectors 
within the prison.84 That said, the powers that were to be given to the 
private operator in Israel were more moderate than in the U.K., while the 
supervisory power over the private operator was to be broader.85  

The State argued that since the privatization did not violate the 
prisoners’ constitutional rights, judicial intervention should be limited to 
"rare and extreme cases, in which the privatization shakes the foundations 
of the structure of the democratic regime and the basic principles of the 
legal system."86 Clearly, the State did not think that the present petition 
presented such a case. 
 

C.  The Ruling 
 

Court President Dorit Beinisch,87 writing for the Court, noted that 
although certain traditional powers of a public prison director were not 
given to their private prison equivalent, the private prison manager and 
other wardens were to have many rights-infringing powers similar to those 
granted to their public prison counterparts.88 These included the power to 
hold a defiant prisoner in solitary confinement, the power to examine a 
prisoner's naked body for security purposes, the power to order the taking 

                                                
82 HCJ 2605/05, ACLB, at § 42 [2009] (Isr.). 
83  Id. at § 6.  
84 Id. 
85  Id. at §§ 5-6. 
86  Id. at §§ 6-7. 
87 Justice Beinisch, the first woman appointed as President of the Court, led an eight-

justice majority against a lone dissenter. Due to the importance of the case, the regular 
three-justice panel was increased to a rare 9-justice panel. We refer to Justice Beinisch’s 
opinion as speaking for the Court, then refer to the concurring opinions and the dissent. 
For general background on Justice Beinisch, see generally Galia Eliahou, Dorit Beinisch, 
JEWISH WOMAN’S ARCHIVE (Mar. 2009), https://jwa.org/encyclopedia/article/beinisch-
dorit. 

88 HCJ 2605/05, ACLB, at § 11. [2009] (Isr.). 
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of a urine sample, the power to use reasonable force to search a prisoner, 
and a limited power to lawfully limit the meeting of a prisoner with a 
specific attorney.89 Similarly, the private prison security guards were to 
have the power to use weapons to prevent the escape of a prisoner from 
the prison, and were given search and arrest powers.90 All these powers 
are vested in the public prison management and wardens, and their legality 
has, if questioned, always been upheld. The constitutional issue was 
whether giving these same powers to a private, for-profit company, 
violates in itself the human dignity of the prisoners. 

In the present case, as in many others, Justice Beinisch stated that the 
Court would not invalidate a statute lightly, and that any law is presumed 
to be constitutional until proven otherwise.91 Justice Beinisch further 
stated that the constitutional examination shall be done prudently and in a 
restrained fashion, while refraining from redesigning the policy chosen by 
the legislature.92 

While stating that the non-intervention policy is especially applicable 
in matters of economic policy, Justice Beinisch classified the present case 
as one potentially involving a significant harm to protected human rights, 
and held that in such cases the economic policy considerations become 
secondary to the nature and the intensity of the potential damage to human 
rights.93  

Justice Beinisch refrained from holding that there is a significant risk 
that the powers granted to the private prison employees will be used in a 
more intrusive way than the same powers granted to their state prison 
equivalents. These risks, she held, involve a future harm to human rights, 
the occurrence of which is uncertain, and does not constitute a sufficient 
ground to invalidate an act of Parliament.94  

The decision of the Court to hold Amendment 28 unconstitutional 
involved two stages: an initial holding that the statute infringes upon 
human rights, and a further holding that such an infringement is 
impermissible under the constitutional standard of Article 8 of Basic Law: 
Human Dignity and Liberty, which allows the derogation from a right by 
"a law befitting the values of the State of Israel enacted for proper purpose 
and to an extent no greater than is required."95  

                                                
89 Id. at § 12. 
90 Id. at § 13. 
91 Id. at § 14. 
92 Id. 
93 Id. 
94  Id. at §§ 18-19. 
95  Basic Law: Human Dignity and Liberty, Art. 8, 5752. 
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Obviously, the incarceration of a prisoner infringes on their right to 
personal liberty,96 whether the prison is private or public. Justice Beinisch 
points out that when the right to personal liberty is infringed upon, so are 
many other human rights, since the prisoner is unable to take full 
advantage of such rights as freedom of movement, the freedom of 
profession, and many others.97 

Justice Beinisch then wrote that the legitimacy of the deprivation of 
personal liberty "depends to a large extent on the identity of the entity 
authorized to deprive liberty and the manner in which the deprivation of 
liberty is performed".98 Since deprivation has to be done for the public’s 
interest, Justice Beinisch believes that where the entity depriving the 
liberty is acting to promote a private interest (being a for-profit company) 
much of the legitimacy of deprivation is lost.99 

Given the Court’s emphasis on the prison operator’s being a for-profit 
company, it is important to make the following observation: the 
remuneration that was to be paid by the State of Israel to the operator of 
the private prison was not to be based on the actual number of prisoners 
held in the facility, but rather on the numbers of physical spots available in 
the prison. This is quite different than the arrangement common in other 
countries and gives the prison operator no direct financial incentive in the 
handling of individual prisoners.  

Citing political philosophers such as Thomas Hobbes and John Locke, 
Justice Beinisch emphasizes the role of society and the State in enforcing 
criminal law and views this as part of the "social contract" of the modern 
state.100 The social contract is not merely the transfer of authority to the 
State, but also the agreement that the State itself would use that power.101 
When a prisoner is incarcerated, she views the infringement of their right 
to freedom as deriving not only from the judgment of the Court which sent 
him to prison, but also from the operation of the entity and employees 
running the prison on a daily basis. In addition to the loss of democratic 
legitimacy in private prisons, Justice Beinisch points to the increased risk 
of abuse where the power is in the hands of private entities.102 

The concurring Justices made their own interesting theoretical 
observations. Justice Arbel views privatization as the transferring of public 
power to a party foreign to the social contract, not committed to its norms, 
                                                

96  Id. 
97 HCJ 2605/05, ACLB, at § 20 [2009] (Isr.) (quoting HCJ 6055/95 Tzemah v. 

Minister of Def., 53(5) PD 241, 261-62 [1999] (Isr.)). 
98  Id. at § 21. 
99 Id.  
100 Id. at § 23. 
101 Id. 
102 Id. at §§ 25-26.  
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a not necessarily seeking to achieve its purposes.103 Justice Procaccia 
emphasizes that the social contract makes the Government legally, 
socially, and morally responsible for the use of force. Justice Procaccia 
argues that: 

It is the State that has always exercised sovereign 
coercive authority over the individual in criminal 
proceedings…. [i]t is the… directly responsible for the 
restraint and checks required by the exercise of power. It is 
the party that is supposed to be accountable to the public 
for the manner in which its powers in the criminal 
proceeding are exercised, and it has the weight of 
education, knowledge and experience, the tools and all the 
essential resources for making the necessary balances that 
dictate the limits of the use of power. The doctrine of  
balances in the exercise of sovereign coercive authority 
over the individual is part  of the ' genetic  code' of the 
sovereign authority. It is not found in the makeup of 
some other party that originated outside the sovereign 
authority, for which the  duty of striking balances is 
foreign to its thinking and is not an inherent part of  its  
modus operandi.104 

Taken to its fullest extent, Procaccia’s view clearly preferring nature 
over nurture may preclude privatization of any specialized government 
functions. This is because the private party is operating under private 
efficiency considerations, such as profit-making, which are foreign to the 
art of balancing. And since the powers to preserve public order and 
discipline at the prisons, and the powers related to preventing prisoners 
from escaping, are traditionally State powers, the legitimacy of the 
punishment is reduced when the punishment is enforced by a for-profit 
company.  

The Court’s conclusion is that the infringement of the constitutional 
right to personal freedom of a prisoner in a private facility is more severe 
than the infringement of the right to personal freedom of a prisoner at a 
state prison, even if they are imprisoned for a similar period of time and 
the actual infringement of human rights in both prisons are identical.105 

                                                
103 Id. at § 2 (Arbel, J., concurring). 
104 Id. at §§ 14-15 (Procaccia, J., concurring). 
105 Id. at §§ 33-34 (Beinisch, J., majority opinion). It should be noted, however, that 

Beinisch raises the possibility that imprisonment in a private prison may lengthen the 
term, since the behavior of the prisoner, and the opinion of the prison's manager, may 
affect early release decisions.  
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Furthermore, Court Justice Beinisch also concludes that that the very 
existence of a for-profit prison, in itself, reflects a lack of respect to the 
status of the prisoners as human beings, resulting in an infringement of 
their right to human dignity.106 “There is therefore”, she stresses  

[A]n inherent and natural concern that imprisoning inmates 
in a privately managed prison that is run with a private 
economic purpose de facto turns the prisoners into a 
means whereby the corporation that manages and operates 
the prison makes a financial profit. It should be noted that 
the very existence of a prison that operates on a profit- 
making basis reflects a lack of respect for the status of the 
inmates as human beings, and this violation of the 
human dignity of the inmates does not depend on the 
extent of the violation of human rights that actually 
occurs behind the prison walls.107 

The violation of human dignity is further aggravated by the various 
powers vested in the private prison operators.108 Justice Beinisch explains 
that the operator of a private prison cannot be said to be merely assisting a 
public authority in carrying out its functions; rather, this is a case of 
delegations of powers.109 

The main distinction between the two situations involves the measure 
of power and discretion given to the private party by the granting 
authority. In this case, the examination of the provisions of Amendment 
28 indicates that extensive public powers concerning prison management 
have been granted to the private franchisee.110 

The claim that an infringement of human dignity may occur from a 
symbolic manifestation rather than from any actual actions that violate 
human rights is based on a theory suggested by Professor Meir Dan-
Cohen. Dan-Cohen argues that: 

Once an action-type has acquired a symbolic significance 
by virtue of the disrespect it typically displays, its tokens 
will possess that significance and communicate the same 
content even if the reason does not apply to them . . . . As 
long as certain actions are generally considered to express 

                                                
106 Justice Grunis, who concurred in the opinion of the President, dissented on this 

specific point and did not concur as to the violation of human dignity. Id. at § 114 
(Grunis, J., concurring).  

107 Id. at § 36.  
108 Id. at §§ 36-40. 
109 Id. 
110 Id. at § 31. 
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disrespect, one cannot knowingly engage in them without 
offending against the target's dignity, no matter what one's 
motivations and intentions are.111 

Having found a violation of human rights, the Court moved to the 
Article 8 analysis which may have saved the law from being declared 
unconstitutional. The Court then addressed each element of Article 8.112 
First, there was no argument the infringement was made by a statute.113 

Second, quite surprisingly Justice Beinisch summarily dismissed the 
question whether the law is befitting the values of the State of Israel, 
explaining that the petitioners did not elaborate on the subject and that a 
law will be held to be breaching this condition only in very unusual 
circumstances.114  

We find this conclusion somewhat surprising, since it appears that 
there should have been a potential overlap between the "befitting the 
values of the State" test, which the law easily passed, and the Court's 
holding that privatizing the public order sphere is contrary to the basic 
conception of the society.115 

Third, to be constitutional, the infringing law must be enacted "for a 
proper purpose".116 Under prior case law, the protection of other rights or 
the fulfilling of an important public purpose were deemed proper 
purposes.117 The first of the two purposes in the present act was the 
improving of prison conditions, which is certainly a proper purpose. The 
second purpose was to achieve economic efficiency. Petitioners asked the 
Court to reject this purpose as improper, but the Court refused to 
categorically find that saving money is not a proper purpose, although as 
will be shown shortly, the Court used the economic purpose in ultimately 
holding Amendment 28 unconstitutional.  

Fourth, for the statute to be held constitutional it is required that the 
harm caused by the infringement of a right be to an extent no greater than 
is necessary.118 This is referred to as the proportionality requirement.119 In 

                                                
111 MEIR DAN-COHEN, HARMFUL THOUGHTS: ESSAYS ON LAW, SELF, AND MORALITY 

162 (2002).  
112 HCJ 2605/05, ACLB, at § 44 [2009] (Isr.).  
113 Id. at § 45. 
114 Id. 
115 Id. at § 39. 
116 Id. at § 45. 
117 HCJ 4769/95, Menahem v. Minister of Transp. 56(3) PD 235, 264 [2004] (Isr.). 
118 HCJ 2605/05, ACLB, at § 46 [2009] (Isr.).  
119 Id. 
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interpreting this element the Court, following Canadian and German 
jurisprudence,120 has long held that it is comprised of a three-prong test: 

[F]irst, that the legislative means chosen are rationally 
connected to the proper purpose; second, that the means 
adopted impair the right minimally, i.e., that no other 
means available achieve the purpose (and no more than the 
purpose) with less restrictions upon the right, and third, that 
the infringement is proportional, or, in other words, that 
harm caused by the infringement is proportional to the 
harm prevented is proportional, or, in other words, that 
harm caused by the infringement is proportional to the 
harm prevented (or good attained) by the legislative 
purpose as achieved by the specific means under 
consideration. Under proportionality analysis, the court 
may reach a conclusion that fully achieving the legislative 
purpose involves inflicting harm on rights-holders that is 
disproportionate to the benefits accrued (or harm 
prevented), and therefore the legislative purpose can be 
achieved only as far as proportional to the harm inflicted.121 

In applying the three-prong test in the present case, the Court refused 
to accept the petitioners’ assertion that Amendment 28 was not rationally 
connected to a proper purpose (economic efficiency).122 Petitioners argued 
that there was no significant correlation between the prison privatization 
and economic savings.123 The State, on the other hand, claimed that based 
on the offer of the winner of the tender, the private prison is expected to 
bring savings estimated at 20-25% compared with  the cost of running a 
public prison in similar standards.124 The Court wrote that it was too early 
to determine the issue.125  

As for the second prong of the test – whether there are other means 
available to achieve the same target with fewer restrictions on civil rights 
– petitioners argued for the adoption of the so-called "French model" in 
which only logistical duties are privatized while all security and 

                                                
120 See Eric Engle, The History of the General Principle of Proportionality: An 

Overview, DARTMOUTH  L.J., Winter 2012, at 1. 
121 Amnon Reichman, “When We Sit to Judge We Are Being Judged” - The Israeli 

GSS Case, Ex Parte Pinochet and Domestic/Global Deliberation, 9 CARDOZO J. INT’L & 
COMP. L. 41, 51 (2001).  

122 HCJ 2605/05, ACLB, at § 47 [2009] (Isr.).  
123 Id. 
124 Id. 
125 Id. 
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enforcement duties remain with the State.126 The State argued that this 
model did not fulfill the dual purposes of improving prison conditions and 
budget savings.127 The Court wrote that it was unable to determine 
whether there was a less restrictive measure which would fulfill the State’s 
purposes, and therefore did not declare Amendment 28 unconstitutional on 
this basis.128 

Up to this point, Justice Beinisch held for the State on all points and 
seemed poised to uphold the Amendment 28 despite its harm to human 
rights. Then came the final prong of the proportionality test. The test, 
stated the Justice, is essentially one of values.129 It’s application compares 
the challenged laws expected public benefit, as compared with the 
condition before it went into effect, with the damage it is set to cause to 
constitutional rights.130 

Essentially, this is a simple constitutional cost-benefit analysis, with 
no clear guidelines for judges to apply other than their feelings, mores, and 
personal opinion. Indeed, the Court acknowledges that such a decision 
shall be dependent, to a large degree 

[O]n the values and norms that are accepted in the society 
under discussion. Naturally, in different countries there 
may be different outlooks with regard to the question of the 
scope of state responsibility in various fields and the 
relationship that should exist between the fields of 
activity that should be managed by the public sector and 
the fields in which most activity will be carried out by the 
private sector. These outlooks are determined, inter alia, 
by political and economic ideologies, the special history of 
each country, the structure of the political system and the 
Government, and various social arrangements. . . . The role 
of the court, which is required to interpret and give 
content to the various constitutional arrangements  is not, 
of course, to decide between various economic and 
political ideologies; notwithstanding,  the  court  is  
required  to  reflect  the values enshrined in the social 
consensus and in the ethical principles that are common to 
the members of society, to identify the basic principles that 
make society a democratic society and  identify what is 

                                                
126 Id. at § 48. 
127 Id. 
128 Id. at § 49. 
129 Id. at § 50. 
130 Id. 
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fundamental and ethical, while  rejecting what is transient 
and fleeting.131 

The Court then returned to the stated purpose of saving money, and 
performed the constitutional cost-benefit analysis by balancing the 
expected savings against the perceived harm of giving the power to run a 
prison and to control prisoners to a private entity.132 

In applying this standard, the Court held that the benefit of improving 
prison conditions while saving State money is not proportional to the harm 
caused by the creation of a privately-ran prison.133 Hence, Amendment 28 
fails the third prong and the statute cannot be found constitutional.134 

In a concurring opinion, Justice Procaccia wrote that the main purpose 
of Amendment 28 was increasing prisoners' welfare by making prisons 
less crowded, and improving the services offered in them, rather than 
saving the State money.135 Justice Levy, who wrote the only dissenting 
opinion in this case and would have allowed the law to stand until the 
operation of the private prison could be tested in real life, concurred with 
Justice Procaccia on this point.136 

Justice Procaccia’s analysis substantively changes the cost-benefit 
analysis. Under it, the harm to personal freedom and human dignity 
caused by the creation of a privately-run prison does not need to be 
balanced against money savings, but against the improvement in prison 
conditions. The choice is between a concern for the breach of the 
prisoners' rights by the very fact that they are confined in a privately-run 
prison and the concern for improving their tough physical conditions 
which cannot be achieved without privatization.137 

Although it appears to us that this balancing should make it more 
difficult for the Court to hold Amendment 28 unconstitutional, Justice 
Procaccia still wrote that the harm in privatizing the prison outweighs the 
benefits in improving prison conditions (and the ensuing cost savings).138 
Justice Levy, the lone dissenter, would hold the statute, for now, to be 
constitutional, reserving judgment until the prison is actually operating.139 
  Since Amendment 28 provides a comprehensive arrangement, the 
Court decided not to attempt to leave parts of it intact but rather declared it 

                                                
131 Id. at § 53. 
132 Id. at § 54. 
133 Id. 
134 Id. 
135 Id. at § 45 (Procaccia, J., concurring). 
136 Id. at §§ 48-50 (Levy, J., dissenting). 
137  Id. at §§ 44-46 (Procaccia, J., concurring). 
138 Id. 
139 Id. at §§ 1-23 (Levy, J., dissenting).  
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to be unconstitutional in toto.140 However, the Court emphasized that its 
decision does not prevent the transfer of logistical services to the private 
sector.141 

Of the nine justices – an exceptionally large panel for the Israeli 
Supreme Court, which normally operates in three-Justice-panels – there 
was a lone dissenter, Justice Edmond Levy.142 Justice Levy begins his 
analysis by deriving from the combination of the right to dignity and the 
right to liberty "a further right, which is the right to proper prison 
conditions."143 Next, Justice Levy observes that given "budgetary and 
other crises . . . basic rights of persons under arrest and prison inmates are 
violated on a daily basis as a matter of course."144 Justice Levy goes on to 
describe the violations created by the existing situation, including 
"overcrowding and overpopulation and the lack of sufficient living space 
for each person, sleeping on the floor without a bed, the lack of cleanliness 
and sanitary rules and the lack of sufficient ventilation"145 and  
 

[C]omplaints of violence of prison staff against inmates; 
extreme and collective disciplinary punishment; a shortage 
of basic equipment that exposes the inmates to the 
vicissitudes of the weather; problems in providing medical 
treatment for inmates; and problems in realizing the right to 
contact with family members, the  right to meet with a 
lawyer and the right of free access to the courts.146 
 

Therefore, when Justice Levy examines the possible human rights 
violations in the future private prison, he balances it with the existing 
violations in the state-run prisons. And while the former is a future 
likelihood, the latter are a harsh current reality. Justice Levy is "prepared 
to agree that the privatization of prison services inherently exacerbates the 
violation of the dignity of the prison inmate."147 Yet he objects to the 
Court's refusal to examine whether the private prison will improve 
prisoners' conditions by holding it unconstitutional per se:  

                                                
140 Id. at § 69. (Beinisch, J., majority opinion). 
141 Id. at §§ 65-66. 
142  See generally Ofer Aderet, Edmond Levy:1941-2014, HAARETZ (Mar. 12, 2014), 

https://www.haaretz.com/israel-news/.premium-1.579285. 
143 HCJ 2605/05, ACLB, at §2 [2009] (Isr.) (Levy, J., dissenting). 
144 Id. at §§ 2-3.  
145 Id. (citing previous Supreme Court case law from 2001 that describes the physical 

conditions of incarceration in Israel).  
146 Id.  
147 Id. at § 7.  
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For my colleagues this is unimportant, since it would 
appear that according to their approach the violation of 
rights resulting from the privatization is so serious that 
nothing can mitigate it. By way of analogy, even if the 
private prison were to promise a seven-day feast for 
everyone in it, this would not mitigate the degradation and 
loss of liberty that is the lot of those imprisoned in it, 
because they are at the mercy of a private concessionaire148 

After a thorough analysis of the supervisory mechanisms that were 
included in Amendment 28 to the Prison Ordinance and in the agreement 
between the State and the Concessionaire, Justice Levy concluded that 
"the State has not divested itself of its powers but merely exchanged them 
for powers with a new content, namely that of supervision."149  

Justice Levy then added: “[m]y position, in brief, is therefore this: 
time will tell”.150 It is possible that had the petition been filed after the 
private prison went into operation, he too would have found that the 
constitutional rights of the prisoners are violated, and would have joined 
his brethren.151 He then cites this somewhat puzzling analogy from the 
Mishnah, the oldest major work of Rabbinic thought: 

We are therefore dealing with an egg that has not yet been 
laid. We do not yet know if the day on which it will come 
into the world will be a good one or not, nor do we know if 
it will be edible.152 

Justice Levy concluded that given the absence of data on how the 
controls in the private prison would work in fact, the Court's scrutiny was 
premature.153 He would have denied the petition, allowed the private 
prison to operate, and get to the cost-benefit analysis that caused the 
majority to ban completely private prisons after it could be analyzed in 
practice.   

IV.  THE PRISON OVERCROWDING CASE (2017) 
 

A.  The Factual Background 
 

                                                
148 Id. at § 9.  
149 Id. at §§ 9-10. 
150 Id. at § 11.  
151 Id. 
152 Id. at § 11(quoting Mishnah, Moed, Betzah ch. A). 
153 Id. at § 17. 
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One of the social problems judges are most familiar with is that of 
living conditions in prisons. It is the judiciary that sends people to 
incarceration and it is the judiciary that hears their appeals on all matters 
throughout their terms in prison. In Israel, the law specifically designates 
judges (as well as several other officials, such as the attorney general) 
"Official Visitors" of prisons, and authorizes them to enter any prison in 
order to examine the conditions therein, the handling of prisoners, and the 
management of prisons.154 The law authorizes judges to visit any part of 
the prison at any time and talk with any prisoner.155  

However, the judiciary is not alone in recognizing overpopulation in 
Israeli prisons. Various State bodies have looked into the matter for 
decades and the facts are quite simple: State investment in building and 
improvement of the prison facilities has barely kept up with the growth of 
the prisoner population.156  

The Court notes that despite the construction of new prisons, and "the 
presumption that the Prison Authority is making efforts in this respect . . . . 
This welcome direction has not yet at the end of the current day brought to 
a significant improvement in the average living space allotted to each 
prisoner and arrested person which has been for the last 25 years 
approximately 3 square meters per person, currently 3.16 square 
meters.”157 Data provided to the Court by the Prison Service shows that 
while the average system-wide space was 3.16 square meters per prisoner, 
about 40.5% of all prisoners were held in cells that averaged less than 3 
square meters per prisoner.158  

Over the past two decades, the number of prisoners in Israel jumped 
from 11,000 in 2002 to over 20,000 in 2015. The reason for this is a 50% 
rise in the number of incarcerated criminal offenders; a decline in the 
number of Palestinian security prisoners to under 6,000 in 2015; and the 
number of detained infiltrators has remained steady since 2009 at 2,000.159 
                                                

154 Prison Ordinance (New Version), 1971 §§ 72, 72A. 
155 Id.  
156 Daniel K. Eisenbud, Overcrowding ‘Unprecedented Crisis’ says Israel Prison 

Services, THE JERUSALEM POST (Dec. 5, 2017), http://www.jpost.com/Israel-
News/Overcrowding-unprecedented-crisis-says-Israel-Prison-Services-517070. 

157 HCJ 1892/14, ACRI, at § 2 [2017] (Isr.).  
158 Note that the prison bed alone covers 1.5 square meters. See HCJ 1892/14, ACRI, 

at §§ 4, 40 [2017] (Isr.). 
159 See Heruti-Sover, supra note 4; see also Palestinian Prisoners of Israel, 

WIKIPEDIA, https://en.wikipedia.org/wiki/Palestinian_prisoners_of_Israel (last updated 
Sep. 7, 2017); Illegal immigration from Africa to Israel, WIKIPEDIA 
https://en.wikipedia.org/wiki/Illegal_immigration_from_Africa_to_Israel (last updated 
Nov. 13, 2017). In recent years, the Israeli government has sought various detainment 
solutions for this population. It is worth noting that on the same day of that the Prison 
Overcrowding Case was handed down, the Court ruled in the matter of the conditions in 
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This tripartite division matters when calculating the Israel incarceration 
rate with a comparative perspective. When the calculation includes only 
the criminal offenders, the figure for 2015 is 147 prisoners per 100,000 
people, which would be the 105th highest prison population rate in the 
world.160 But if we bring into account the non-Israeli citizens of the other 
two incarcerated groups, the rate climbs to 265 prisoners per 100,000 
people, second only, within the OECD, to the United States.161   

This is not data. These numbers have a real-life effect, one of them – 
familiar to us in many contexts – being the difficulty keeping up with 
evolving demand with underinvested infrastructure.162 The problem exists 
all over the world. Overcrowding reaches 200% of designated levels in 
many South American countries.163 And even in Europe, where the prison 
population fell by 6.8% from 2014 to 2015, the annual Council of Europe 
survey found “that there is no progress in tackling overcrowding” which 
remains a problem in 15 countries.164  
                                                                                                                     
the detention center holding African infiltrators; there too Justice Rubinstein also wrote 
the main holding for the Court and there too he demanded the State improve living 
conditions. The cases are somewhat different. First, because African infiltrators have 
committed no crime beyond illegal entry into Israel, and they await the determination in 
their request for asylum, and second, because they are free to leave the holding center 
during daytime as long as their return in the night hours. See HCJ 4386/16 Tesfahiwut 
Mediu et al. v. Israel Prison Service [2017] (Isr.); see generally Sigal Rozen, Immigration 
Detention in Israel: Annual Monitoring Report, HOTLINE FOR REFUGEES AND MIGRANTS 
(Mar. 2016), 
https://il.boell.org/sites/default/files/2016_detention_monitoring_report.pdf.). 

160 HIGHEST TO LOWEST - PRISON POPULATION RATE, 
http://www.prisonstudies.org/highest-to-
lowest/prison_population_rate?field_region_taxonomy_tid=All (last visited Jan. 5, 2018). 

161 See Oren Gisel Eyal, The Misleading Graph of Incarceration Rates in Israel, THE 
SEVENTH EYE (Sep. 6, 2016), http://www.the7eye.org.il/217419. Furthermore, both 
figures are dramatically higher than the incarceration rate in such countries as Canada, 
France, and Italy, with 118, 98, and 87 prisoners per 100,000, respectively.  

162 Hans-Jörg Albrecht, Prison Overcrowding: Finding Effective Solutions, Strategies 
and Best Practices Against Overcrowding in Correctional Facilities, in 2011 REPORT OF 
THE WORKSHOP: STRATEGIES AND BEST PRACTICES AGAINST OVERCROWDING IN 
CORRECTIONAL FACILITIES, UNITED NATIONS ASIA AND FAR EAST INSTITUTE FOR THE 
PREVENTION OF CRIME AND THE TREATMENT OF OFFENDERS 65-130, available at 
http://www.unafei.or.jp/english/pdf/Congress_2010/13Hans-Jorg_Albrecht.pdf. 

163 See Cindy S. Woods, Addressing Prison Overcrowding in Latin America: A 
Comparative Analysis of the Necessary Precursors to Reform, 22 ILSA J. INT’L & COMP. 
L. 533 (2016). 

164 See Press Release, Europe’s Prison Population Falls, But There Is No Progress in 
Tackling Overcrowding, Says Annual Council of Europe Survey, COUNCIL OF EUROPE 
(Mar.14, 2017), https://wcd.coe.int/ViewDoc.jsp?p=&Ref=DC-PR031(2017) (last visited 
Nov. 26, 2017) (The most overcrowded were the prisons of “the former Yugoslav 
Republic of Macedonia” (138.2 inmates per 100 places), Spain (133.1), Hungary (129.4), 
Belgium (127), Albania (119.6), France (113.4) and Portugal (113)); see also May 
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A 2013 report by the Ministry of Justice’s Public Defense unit, a 
report cited by the Supreme Court in the Prison Overcrowding Case, 
outlined the troubling living conditions in Israeli prisons, from both an 
absolute and comparative perspective.165 The report states that in the 
majority of prison facilities, inmates reside in conditions of severe and 
inhuman density which average 2 to 3 square meters per prisoner, or 
less.166 Even if the official data, that claims the national average living 
space per inmate to be 3-3.5 square meters, is true, it not only represents 
no improvement over early 1990s standards, but it falls short of both the 
standards for the building of new prisons set in zoning plans approved in 
the early 1980s and in regulations from 2010.167 The former set a standard 
of single prisoner cells no smaller than 6.5 square meters and three-inmate 
cells of a minimum size of 15 square meters; the latter required a minimal 
space of 4.5 square meters per prisoner.168 The Israeli conditions fall well 
short of the norms in Western countries, which vary from 6 to 12 square 
meters per prisoner, and average 8.8 square meters.169 The report’s 
recommendations include the setting of mandatory minimal standards for 
prisoners’ living space, the improvement of prison facilities, an effort to 
find alternatives for physical imprisonment and arrest, and making greater 
use of the power of ‘administrative release’, i.e., the shortening of prison 
sentences when the total number of prisoners exceeds a benchmark 
figure.170 

In November 2015, a high-level State-appointed Committee on 
criminal sentencing recommended that the State use a variety of methods 
to decrease the number of prisoners.171 The Committee, headed by retired 
Supreme Court Justice Dalia Dorner, was appointed four years earlier 
following public criticism of what was seen as overly lenient criminal 

                                                                                                                     
Bulman, Two Thirds of Prisons Overcrowded Prompting Warnings UK Penal System 
Has Reached 'Toxic' Levels, INDEPENDENT (Apr. 15, 2017), 
http://www.independent.co.uk/news/uk/home-news/prisons-overcrowding-prisoners-
ministry-of-justice-howard-league-a7685641.html (2017 government statistics for 
England and Wales show that 68% of prisons hold more inmates than their usable 
“certified normal accommodation”). 

165 ISRAEL PUB. DEF., REPORTS OF CONDITIONS OF DETENTION AND IMPRISONMENT 
(2017), 
http://www.justice.gov.il/Units/SanegoriaZiborit/DohotRishmi/Pages/DohotRishmi.aspx. 

166 Id. 
167 Id. 
168 Id. 
169 Id. 
170 Id. 
171 See Sharon Pulwer, Israeli Panel Calls for Shorter Jail Terms, Improved Rehab for 

Offenders, HAARETZ (Nov. 3, 2015), http://www.haaretz.com/israel-news/.premium-
1.683888. 
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sentencing.172 But the Committee ended up recommending shorter prison 
terms and an emphasis on rehabilitation, through the increased use of 
community service and probation,173 community courts,174 and half-way 
houses.175 

Adopting the recommendations is easier and faster than implementing 
them, and this was the case with the recommendations of the Dorner 
Committee. The Government decided in August 2016 to adopt the main 
principles of the Dorner Committee.176 The detailed text of the 
Government decision reveals that this was going to be quite a lengthy 
process, with a very limited short-term impact.177 Indeed, the parts of the 
report that require a statutory amendment have not been legislated as of 
the writing of this paper, almost two years later.  

As discussed below, we assume that the Prison Overcrowding Case 
will now cause the expedited adoption and implementations of these 
recommendations to help the State to meet the short deadline set by the 
Court. 
 

B.  The Petition and the Parties' Arguments 
 

Three public petitioners, the Association for Civil Rights in Israel,178 
the College for Law and Business,179 and Physicians for Human Rights180 
petitioned the Court in 2014. The petition was not aimed at the conditions 

                                                
172 Id. 
173 Id. 
174 Diana Karafin, Community Courts Across the Globe: A Survey of Goals, 

Performance Measures and Operations, CENTER FOR COURT INNOVATION (2011), 
http://www.courtinnovation.org/sites/default/files/community_court_world.pdf.  

175 THE PUB. COMM. FOR THE REVIEW OF PUNISHMENT POLICY, THE DORNER 
COMMITTEE REPORT (2015) [hereinafter Dorner Report], 
http://weblaw.haifa.ac.il/he/Events/dorner/Documents/%D7%93%D7%95%D7%97%20
%D7%A1%D7%95%D7%A4%D7%99%20%D7%97%D7%AA%D7%95%D7%9D%20
%D7%A0%D7%95%D7%91%D7%9E%D7%91%D7%A8.pdf. 

176 Gov’t Decision No. 1840, 2016, KT (Isr.), available at 
http://www.pmo.gov.il/Secretary/GovDecisions/2016/Pages/dec1840.aspx. 

177 Id. 
178 Founded in 1972 and modeled after the American Civil Liberties Union (ACLU), 

this is one of the most significant non-profit organizations aimed at protecting human and 
civil rights operating in Israel. See ASSOCIATION FOR CIVIL RIGHTS IN ISRAEL (2017), 
http://www.acri.org.il/en/.  

179 Also known as the Academic Center of Law and Business. It was the first and 
most significant petitioner in the Prison Privatization Case. This is a rare occurrence 
where a law school plays such a continuous role in the change and achieves through a 
series of legal proceedings a major change in the nation's prison system. See COLLEGE OF 
LAW AND BUSINESS, http://www.clb.ac.il/english/index.html. (last visited Oct. 11, 2017). 

180 PHYSICIANS FOR HUMAN RIGHTS (2017), http://www.phr.org.il/en/. 
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in which a specific prisoner was held or a specific prison. The petitioners 
challenged the system-wide average living space, thus making the petition 
a direct demand for a huge budgetary increase.181 

The petitioners based their challenge to the legality of the current 
situation on both domestic and international law. In essence, they argued 
that prison conditions in Israel were infringing on prisoners’ rights to 
human dignity and the protection of their body (given the health risks 
posed by overcrowding), and privacy (when many prisoners were put in 
once cell).182 They also claimed prison conditions were a non-proportional 
limit on the right to liberty, thus accepting that a prison sentence meant a 
mandatory limit of that right, but claiming the prison conditions made that 
limitation excessive.183  

In their domestic argument, the petitioners asked the Court to set a 
binding standard in the absence of such standard in existing legislation.184 
In fact, existing legislation was not completely silent on the issue of what 
the living space allocated to prisoners should be like. In 2012, The Knesset 
amended the Prison Ordinance by adding a declaratory provision that "a 
prisoner shall be held in appropriate conditions that would not harm his 
health or dignity".185 Moreover, Regulations promulgated by the Minister 
of Public Security in 2010 stated that the average cell space shall not be 
less than 4.5 square meters.186  However, these regulations only applied to 
the construction of new permanent facilities and "as much as possible to 
the planning of renovations of existing prisons".187 In other words, these 
standards did not apply to all existing facilities and were not mandatory 
even if the current facilities were renovated.  The petitioners thus argued 

                                                
181 HCJ 1892/14, ACRI [2017] (Isr.). 
182 Id. 
183 Id. Obviously, the imprisonment of a felon justifiably infringes on the right to 

liberty, but under Israeli constitutional law, justified infringements on rights must be 
"proportional" which means, inter alia, that the infringement be as minimal as possible to 
achieve the justified purpose.  

184 Id. 
185 Prison Ordinance (Legislative Amendments), 5772-2012, HH (Knesset) 

No. 42 Sec. 11B(b) (Isr.) (A similar provision has been included since 1996 in 
the law applicable to the conditions in which people under arrest were to be 
held); Criminal Procedure Act (Enforcement Powers – Arrest), 5756-1996, HH 
(Knesset) (Isr.). 

186 The Prison Regulations (Imprisonment Conditions), 5770-2010, KT Reg. 2(h) 
(Isr.) (The space calculation measures the space between the walls of the cell (i.e. without 
the walls) and includes the bathroom space, the sink, and the shower (as long as there is a 
shower in the cell) divided by the number of beds in the cell).  

187 Id. at Reg. 8. 
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that the existing legislation lacked a binding standard for a minimum 
living space for existing prisons, and called upon the Court to set it.188  

The State, for its part, argued that the legislature did set standards, but 
chose to apply them only to new construction, deciding not invest the 
resources needed for an immediate application of the standard to existing 
prisons,189 and in essence, grandfathering the conditions of existing 
prisons. 

The petition also addressed overcrowding from the perspective of the 
number of prisoners in each cell. Here, the regulations applicable to new 
prisons and renovations of existing facilities called for a maximum of four 
beds per cell.190  

The petitioners also raised claims grounded in international law.191 
This line of argument referred to the International Covenant on Civil and 
Political Rights ("ICCPR"), which holds that "[a]ll persons deprived of 
their liberty shall be treated with humanity and with respect for the 
inherent dignity of the human person."192 Reference was also made to the 
U.N. Standard Minimum Rules for the Treatment of Prisoners193 and to 
the European Prison Rules.194 The argument was that the holding of 
prisoners in conditions that are lower on average than what is common in 
other democracies and from the standard set by the UN amounts to cruel, 
inhuman or degrading punishment, as prohibited by Article 7 of the 
ICCPR.195 

The petitioners also pointed to decisions of other courts in the world, 
which intervened in the overcrowding of prisons.196 The State argued 

                                                
188 HCJ 1892/14, ACRI, at § 11 [2017] (Isr.). 
189 Id. at § 18. 
190 HCJ 1892/14, The Prison Regulations, ACRI 5, at Reg. 2(g). [2017] (Isr.). 
191 HCJ 1892/14, ACRI [2017] (Isr.). 
192Art. 10(1), International Covenant on Civil and Political Rights, G.A. Res 2200, 21 

U.N. GAOR Supp. No. 16, at 52, UN Doc. A/6316 (1966), 
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx. Israel signed the 
Covenant on December 19, 1966, and ratified it on August 18, 1991. The Covenant has 
been in force in Israel since January 3, 1992. See HCJ 1892/14, ACRI, at § 49 [2017] 
(Isr.). 

193   Standard Minimum Rules for the Treatment of Prisoners, U.N. CONGR. ON THE 
PREVENTION OF CRIME AND THE TREATMENT OF OFFENDERS (1955), available at 
https://www.unodc.org/pdf/criminal_justice/UN_Standard_Minimum_Rules_for_the_Tre
atment_of_Prisoners.pdf.  

194 COUNCIL OF EUROPE, EUROPEAN PRISON RULES (2006), 
https://rm.coe.int/16806f3d4f. 

195 HCJ 1892/14, ACRI, at §§ 14-15 [2017] (Isr.). 
196  Some of these decisions are discussed further on. See infra Ch. V. A.  



 LAW JOURNAL FOR SOCIAL JUSTICE [Vol. 8 
 

 

170 

against the comparisons drawn from other countries, and claimed that the 
Israeli parliament should be afforded deference.197 
 

C.  The Ruling 
 

The Court’s Vice President, Justice Elyakim Rubinstein wrote the 
main opinion for the Court.198 Two additional facts are worth noting: first, 
that Justice Rubinstein has had a uniquely diverse career. He was 
recognized an exceptional jurist early on and served as legal advisor in 
both the ministry of defense and the ministry of foreign affairs, as cabinet 
secretary, attorney general, an appellate court judge, and finally as 
Supreme Court Justice.199 Thus,  he has gathered enormous life and legal 
experience, including on prisoner conditions.200 Second, that Justice 
Rubinstein noted in his opinion that he frequently made use of his status as 
an ‘official visitor’ to prisons, detailing letters he wrote to the prison 
service after each visit.201 Indeed, the topic was so important to him that 
he chose this opinion to be read at his last day at the bench, the day of his 
retirement at age 70.202 The case turns out to be deeply personal for Justice 
Rubinstein and his opinion is surprisingly frank. 

The holding, which comes after over 100 preliminary sections, is very 
clear and simple. Justice Rubinstein focuses on section 11b of the Prison 
Ordinance (stating that "a prisoner shall be held in appropriate conditions 
that would not harm his health or dignity").203 He poses the question as 
whether the words “appropriate conditions” mean, as a matter of statutory 
interpretation, that all prisoners and detainees held in Israel are entitled to 
a minimal living space.204  

Following prior case law, Rubinstein examines both the subjective 
and the objective intent of the statute. On the former he holds, not without 
some doubts, that the subjective intent of the statute leans towards the 
interpretation argued by the petitioners, namely that it is the duty of the 

                                                
197 HCJ 1892/14, ACRI [2017] (Isr.). 
198 Id. 
199 Revital Hovel, Israeli Supreme Court Justice Ends Illustrious Career With Two 

Human Rights Rulings, HAARETZ (Jun. 13, 2017), https://www.haaretz.com/israel-
news/.premium-1.795420. 

200 HCJ 1892/14, ACRI, §§ 9, 45, 106 [2017] (Isr.); see generally Revital Hovel, 
Israeli Supreme Court Justice Ends Illustrious Career With Two Human Rights Rulings, 
HAARETZ (Jun. 13, 2017) https://www.haaretz.com/israel-news/.premium-1.795420. 

201 HCJ 1892/14, ACRI [2017] (Isr.). 
202 Justice Rubinstein notes this point in his decision – as do all other justices in turn. 

Id. at § 87. 
203 Id. at §§ 102-07. 
204 See id.  



2017] COURTS, PRISONS, BUDGETS, AND HUMAN DIGNITY  

 

171 

State to supply prisoners appropriate conditions, which include a minimal 
living space.205 On the latter, Justice Rubinstein holds, with less doubt, 
that Section 11b intends to set, at the very least, a minimal standard for a 
prisoner’s living conditions, including the space of his cell.206  

He also draws on Basic Law: Human Dignity and Liberty, on Jewish 
law, and on comparative law – concluding that all the sources point to the 
conclusion that Section 11b establishes the appropriate and minimal 
incarceration conditions (including the space of a jail cell) which will to 
all prisoners be made available.207 Minimal living space is a necessary 
condition to maintain human dignity and the right to minimally dignified 
existence.208 The undeniable facts are that the vast majority of prisoners in 
Israel are held in conditions that, according the State itself as well as 
international and comparative law, do not rise up to the minimal living 
conditions that allow the prisoners to have a dignified existence.209 

Justice Rubinstein adds several supporting factors: firstly, the paucity 
of 3 square meters as a minimal living space, rhetorically asking, “how 
would we feel (being) in a living space of 3 [square meters] for years?”210 
Secondly, “even assuming there was room to interpret this way or that, 
when dealing with basic human rights we must choose the interpretation 
that sustains wider rights than the reverse.”211 Thirdly, Rubinstein 
interprets Sections 2(h) and 11 of the Prison Regulations as amended in 
2010 as immediately applicable.212  
 

D.  After the Ruling 
 

The bottom line of the Prison Overcrowding Case is that the Supreme 
Court has ordered the State to increase the cell space allotted to each 

                                                
205 See id. at §§ 108-11. 
206 Id. at § 112. Justice Rubinstein writes: “The objective intent of a piece of 

legislation, unlike the subjective intent, wishes to seek the intent of that reasonable 
legislator, to whom the foundational principles of the system, morality, fairness and 
justice are the guiding lights.” Id. 

207 See id. at §§ 113-15. 
208 Id. 
209 Id. 
210 See id. at § 115; Justice Rubenstein later adds that “it is conceivable that a prisoner 

or detainee who lies to sleep and wakes up in the morning, day by day, week by week, 
month by month and year by year in a cell that is 2.2 [square meters] . . . . Lives his live 
‘in dignity and heath’, as required by law? Can we, the judges of Israel, ignore reality on 
the ground and keep sending the criminally convicted . . . however harsh their crimes nay 
be . . . to incarceration conditions unworthy for human living . . . .” Id. at § 121.  

211 See id. at § 115. 
212 Id. For the various interpretational and disciplinary tools employed to reach this 

conclusion, see id. at §§ 116-20. 
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prisoner in Israel in two phases, within a very short deadline. The State 
has nine months to reach a minimum of 3 square meters of living space for 
each and every prisoner, and eighteen months to reach a further increase to 
4 square meters (or to 4.5 square meters including the space of a toilet and 
a shower).213 The data presented to the Court showed that in the first phase 
the State has to improve the conditions of over 40% of the prisoners 
increase the living space of 61% of the prisoners, in many cases doubling 
the existing space in many facilities.214 

Overcrowding can be reduced by either constructing new prisons or 
additional cells, by reducing the number of inmates entering the prison 
system, or by releasing those incarcerated before the end of their sentence. 
Justice Rubinstein notes the common route would be for the State to 
arrange for prison fixing and expansion within the timetable, but also lists 
options to reduce the number of prisoners, concluding that "the 
Government and Parliament have discretion on how to operate in order to 
uphold our decision under the timetable, and in a manner befitting with 
law, case law, and the basic right of every person to dignity,"215 

One way to reduce the number of prisoners is to expand the use of 
community service as a substitute for imprisonment. Under the current 
Israeli law, such conversion is possible if the sentence is no longer than six 
months.216 Following the recommendation of the Dorner Committee, the 
Government intends to extend community service to sentences of six to 
nine months.217 

There appears to also be plans to allow more prisoners early release. 
Data collected by the Dorner Committee shows that while in 1990 63.4% 
of all prisoners were granted early release, that number has decreased 
dramatically to 33% in 2012.218 A reversal of this trend may help reduce 
overcrowding.  

In addition, the Commissioner of Prisons is granted administrative 
powers to release certain prisoners up to 24 weeks before their full 
                                                

213 Id. at §§ 124-27. 
214 Id. at § 4. 
215 Id. at §§ 124-27. 
216 Penal Law, 5737-1977, § 51(b) (Isr.). 
217 Dorner Report, supra note 175. There is no precise data as to the number of 

convicted felons who may evade prison (and help resolve the overcrowding problem) if 
this law is passed. Recent data has 1,400 prisoners for periods of up to 1 year (out of a 
total of 20,000 prisoners), but some of these are sentenced to more than 9 months and 
others may not be suitable for community service. The numbers are in Heruti-Sover, 
supra note 4. Other methods to reduce entry into imprisonments include increasing 
electronic monitoring and expanding the community courts model which tend to use 
solutions other than imprisonment. Government Decision No. 1840 authorized the 
establishment of four community courts until the end of 2018. 

218 Dorner Report, supra note 175, at 44.  
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sentence when the number of prisoners in the country exceeds the capacity 
as determined for that year.219 If the formal capacity figure is changed 
following the judgement of the Court, the Commissioner may be able to 
use this power in a broad way.   

The construction option appears, at the time of printing this article, the 
least feasible option, especially given the very tight deadline. Construction 
of jails is a complicated matter in many aspects such as zoning, security, 
and the need to go through public tenders. 

Oren Gazal-Eyal, Dean of the Haifa University Law School and the 
Coordinator of the Dorner Committee, wrote, in reviewing the Prison 
Overcrowding Case, that the courts should reduce the prison terms in their 
sentences, but that the main burden to uphold the judgment rests with the 
State prosecution.220 Unlike the court system, prosecution is organized in a 
hierarchical way, and if so ordered, the prosecutors can ask for less pre-
trial arrests, agree to jail substitutes such as house arrest under electronic 
monitoring, change their policy as to the prison terms they ask the courts 
for, and agree to early release in more cases.221 Gazal-Eyal calls upon the 
state prosecution to set interim goals and to completely change their 
attitude.222 Here, too, time will tell.  
 

V.  WHAT THE TWO CASES TELL US: THREE ADDITIONAL INSIGHTS 
There is much to learn from these two extensive cases, and we have 

tried to reflect about what we consider the essence of both cases. Yet we 
see the cases as reflecting some wider insights into the Court’s 
jurisprudence and long-term views. We focus here on three elements: the 
use of comparative law, on the privatization of core State functions, and 
the importance of a timely decision. 

 
A.  On the Court’s Use of Comparative Law 

 
The present study presented us with two insights on comparative law: 
   

                                                
219  Prison Ordinance (Legislative Amendments), 5732-1971, HH (Knesset) § 68 

(Isr.). 
220 Oren Gazal-Eyal, The Obligation to Reduce Overcrowding in the Prisons Lies with 

the Courts, the Prosecutor’s Office and the Police Persecution, ICON-S-IL BLOG (Jun. 
27, 2017), https://tinyurl.com/Gazal-Icons. 

221 Id. 
222 Id. 
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i.  On the Selective Use of Comparative Law 
 

In both cases, the Israeli Supreme Court made use of comparative 
law, but did so very differently. In the Prison Privatization Case, the 
Israeli Court considered itself the avant-garde, carving a way where no 
Court has gone before, i.e., ruling against a backdrop of contradictory 
comparative law. In the Prison Overcrowding Case, the Israeli Court 
aligns Israeli law with the accepted standards of comparative law. This is 
not to say that we are averse to courts using comparative legal materials, 
quite to opposite, but these cases bring to mind many of the critiques of 
the practices raised by the late Justice Scalia in his scathing dissent in 
Roper v. Simmons,223 especially the inconsistent use of comparative 
materials by his liberal brethren. Scalia writes: 

More fundamentally, however, the basic premise of the 
Court's argument—that American law should conform to 
the laws of the rest of the world—ought to be rejected out 
of hand. In fact the Court itself does not believe it. In many 
significant respects the laws of most other countries differ 
from our law . . . . 
 
The Court has been oblivious to the views of other 
countries when deciding how to interpret our Constitution's 
requirement that ‘Congress shall make no law respecting an 
establishment of religion . . . .’ 
 
And let us not forget the Court's abortion jurisprudence, 
which makes us one of only six countries that allow 
abortion on demand until the point of viability. . . . 
 
The Court should either profess its willingness to 
reconsider all these matters in light of the views of 
foreigners, or else it should cease putting forth foreigners' 
views as part of the reasoned basis of its decisions. To 
invoke alien law when it agrees with one's own thinking, 
and ignore it otherwise, is not reasoned decision-making, 
but sophistry.224 

                                                
223 See 543 U.S. 551 (2005). The question before the Court was whether the U.S. 

Constitution permits the imposition of the death penalty on juvenile offenders. The Court 
noted the overwhelming weight of international opinion against the juvenile death 
penalty and found that it provided respected and significant confirmation for the Court’s 
own decision on the matter.  

224 Id. at 624-27. 
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In the Prison Overcrowding Case, the petitioners made many 

references to international and foreign law on overcrowding while the 
State struck a more cautious tone. Justice Rubinstein notes that while it is 
clear that each state has its own character, needs, and capabilities, he 
believes that:  
 

[T]he sheer scope of the comparative law on the issue at 
hand – together with the fact that, to a large extent, this is a 
universal issue of human dignity – require that we also cast 
our look overseas. Clearly, this does not mean the outright 
adoption of the regime applicable at a certain state into our 
legal system; the survey is only meant to enlighten us, as 
we seek a solution to an issue that is at our doorstep. The 
inmate-man in of himself is one and the same across the 
universe.225  
 

That said, the Court, in reaching its potent holding, clearly relied on 
the fact that other courts in the world have taken a highly activist role, 
ordering States to make dramatic changes to reduce overcrowding, despite 
the huge budgets (or massive release of suspects and convicts) necessary 
to achieve this goal.226 
The Israeli Supreme Court concludes from the comparative law analysis 
that while overcrowding constitute a problem in many countries, there is 
"increased willingness by international mechanisms and courts of various 
states to employ active measures to fix the phenomenon of 
overcrowding."227 

 

ii.  On the Continued Relevance of American Law 
 

Much has been written on the declining international influence of 
American constitutional law.228 In this instance, the Israeli Supreme Court 
clearly took note of its American counterparts. The Israeli Court found 
little support in the U.S. litigation on prison overcrowding for the premise 
that a small cell space may in itself constitute cruel and unusual 

                                                
225 HCJ 1892/14, ACRI, at § 48 [2017] (Isr.). 
226 Id. 
227 Id. 
228 Cf. Adam Liptak, ‘We the People’ Loses Appeal With People Around the World, 

N.Y. TIMES (Feb. 6, 2012), http://www.nytimes.com/2012/02/07/us/we-the-people-loses-
appeal-with-people-around-the-world.html.  
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punishment under the Eighth Amendment.229 Yet the Court also took note 
of the 2011 Brown v. Plata230 case, where the U.S. Supreme Court 
affirmed a lower court holding which ordered California to reduce its 
prison population to 137.5% of design capacity within two years from 
nearly 200%. The Israeli Supreme Court, in making what may be its 
costliest judgment to date, chose to quote the dissent of Justice Scalia in 
Plata: "[t]oday the Court affirms what is perhaps the most radical 
injunction issued by a court in our Nation’s history."231 For the Israeli 
Court, the decision in Plata, which was based on examining overcrowding 
based on design capacity, represents the willingness of the U.S. Supreme 
Court to view overcrowding in itself as unconstitutional without 
examining its actual effect on the prisoners, as was done in Rhodes v. 
Chapman.232  

 

iii.  On the Institutional Role of the European Court of Human Rights 
 

The European Court of Human Rights (ECHR)233 has taken probably 
the most active role among high courts against prison overcrowding, 
providing judgments against several European countries. The basis of the 
European Court's actions is Article 3 of the European Convention on 
Human Rights, the "Prohibition of Torture", which holds that "[n]o one 
shall be subjected to torture or to inhuman or degrading treatment or 
punishment."234 The ECHR first made detailed assessments of prison 
conditions, including the availability of heat, ventilation, and light, and 
within that assessment viewed a minimum of 4 square meters per prisoner, 
not including the bathroom space, as a major factor in the determination 
                                                

229 Rhodes v. Chapman, 452 U.S. 337 (1981) (holding double celling did not amount 
to cruel and unusual punishment where it did not lead to deprivations of essential food, 
medical care, or sanitation, nor did it increase violence among inmates or create other 
conditions intolerable for prison confinement); Susanna Y. Chung, Prison Overcrowding: 
Standards in Determining Eighth Amendment Violations, 68 FORDHAM L. REV. 2351, 
2362-71 (2000); Lauren Salins & Shepard Simpson, Efforts to Fix a Broken System: 
Brown v. Plata and the Prison Overcrowding Epidemic, 44 LOY. U. CHI. L.J. 1153, 1157 
(2012). 

230 563 U.S. 493 (2016). 
231 Id. at 550.  
232 452 U.S. 337 (1981). 
233 This international court has jurisdiction in 47 countries, and should not to be 

confused with the Courts of the European Union. See EUROPEAN COURT OF HUMAN 
RIGHTS, http://www.echr.coe.int/ (last visited Dec. 16, 2017). 

234See Council of Europe, Convention for the Protection of Human Rights and 
Fundamental Freedoms, as amended by Protocols Nos. 11 and 14, art. 3., Nov. 4, 1950, 
Europ. T.S. No. 5 [hereinafter European Convention on Human Rights], available at 
http://www.echr.coe.int/Documents/Convention_ENG.pdf.  
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whether the prison conditions were legal.235 That said, the ECHR has also 
ruled that where the space allocated to a prisoner was less than 3 square 
meters, the overcrowding itself would constitute a breach of the 
prohibition against inhuman punishment.236 

 The decisions of the ECHR are especially interesting since they 
provide the Committee of Ministers of the Council of Europe, a powerful 
executive body, with the authority to enforce compliance on the 
respondent member State. The State has to file timely action plans 
detailing the measures it will take to resolve the issues that arose in the 
specific case. These action plans are discussed by the the Committee of 
Ministers until it is satisfied that the judgment has been complied with.237 

Thus, after the ECHR held in two cases that Italy violated the 
European Convention by holding the petitioners in overcrowded prisons, 
Italy had to take significant measures to end overcrowding.238 After the 
2009 holding of Sulemanovic v. Italy,239 Italy's actions were relatively 
modest.240 But following the next judgment, the 2013 holding of 
Torrreggiani v. Italy,241 Italy had to take significant measures to resolve 
overcrowding. These measures included legislation aimed at reducing 
prison entry flows and enabling inmates to leave the prison system, the 
implementation of an "open prison" regime for inmates in medium or low 
security facilities in order to improve living conditions by increasing their 
time and freedom of movement outside their cells, and a plan for the 
construction of additional facilities and renovating existing facilities.242 

In addition to these measures, the most interesting lines of action 
included domestic remedies. These were to include compensation to those 

                                                
235 Badila v. Romania, App. No. 31725/04, § 72, Eur. Ct. H.R. (2011); Karalevicius v. 

Lithuania, App. No. 53254/99, § 36, Eur. Ct. H.R. (2005); Peers v. Greece, App. No. 
28524/95, § 70 Eur. Ct. H.R. (2001).  

236Lonia v. Croatia, App. No. 8067/12, § 76, Eur. Ct. H.R. (2014); Ananyev v. Russia, 
App. No. 42525/07, § 145, Eur. Ct. H.R. (2012); Badila v. Romania, App. No. 31725/04, 
§ 72, Eur. Ct. H.R. (2011); Kalashnikov v. Russia, App. No. 47095/99, § 97, Eur. Ct. 
H.R. (2002). 

237  For a description of the European human rights system structure and success in 
fighting prisons overcrowding, see Yesenia Judith Barberena, Prisoners in Latin 
America: What the Inter-America Human Rights System Can Do to Protect Prisoners' 
Human Rights, 47 GEO. WASH. INT'L L. REV. 669, 679, 687-92 (2015). 

238 Federica Favuzza, Torreggiani and Prison Overcrowding in Italy, 17 HUM. RTS. L. 
REV. 153, 156 (2017). 

239 App. No. 22635/03, Merits and Just Satisfaction, Eur. Ct. H.R. (2009).   
240 For a description of Italy's responses and the ensuing decisions of The Committee 

of Ministers, see Favuzza, supra note 238, at 155-56.  
241 Torreggiani and Others v. Italy, App. No. 43517/09, Eur. Ct. H.R. (2013). 
242 For a detailed analysis, see Favuzza, supra note 238, at 161-62. 
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who have served imprisonment terms in inadequate conditions.243 The 
compensation scheme would reduce the remaining sentence by one day for 
every ten days of detention already served in conditions non-compliant 
with Article 3 of the convention.244 Those who had already served their 
entire sentence would receive a pecuniary compensation of 8 euros for 
each day of detention in non-compliant conditions.245 Upon receiving 
further information that the various measures were in fact implemented by 
the Italian authorities, the Committee of Ministers closed the examination 
of the execution of the Sulemanovic and Torreggiani cases, satisfied that 
Italy had adopted the required measures.246 

The ECHR also granted directly monetary compensation to individual 
prisoners held in overcrowded prisons.247 So did domestic courts.248 But 
these individual cases appear to be less effective since they only apply to 
the case at hand, and therefore require individual litigation that is time-
consuming and costly. 

The ECHR also showed that states can use alternatives to 
imprisonment in order to alleviate overcrowding. For example, Italy 
introduced a possibility of house detention for people serving a sentence 
of up to 12 months and for the final part of a longer sentence,249 following 
the European Court of Human Rights judgment against it on overcrowding 
in Sulemanovic.250  

The success of the ECHR in reducing prison overcrowding is not 
obvious. But it has been noticed, with proposals to apply similar rules in 

                                                
243 Id. at 159. 
244 This measure has the obvious added benefit of helping to reduce overcrowding in 

addition to the compensation to the affected prisoner. The European Court of Human 
Rights expressed appreciation for the positive outcome of this measure. Stella et. al. v. 
Italy, App. No. 49169/09, 54908/09, 55156/09, Eur. Ct. H.R. (2014).   

245  Communication from Italy concerning the case of Torreggiani and Others v. Italy, 
App. No. 43517/09, Eur. Ct. H.R., Updated Action Plan (2014), DH-DD (2014) 1143, 
(Oct. 1, 2014). 

246 Favuzza, supra note 238, at 164-65. For a critique of the execution of the Italian 
measures in practice, see id. at 168-70. 

247 Marin v. Romania, Eur. Ct. H.R App. No. 79857/12 (2014); (compensation of 
15,300 euros based in part on the overcrowded prisons in which petitioner was held for 
about 10 years); Lonia v. Croatia, Eur. Ct. H.R App. No. 8067/12, § 76 (2014) 
(compensation of 10,000 euros based in part on the petitioner being held for a year in a 
prison space smaller than 3 square meters); Olszewski v. Poland, App. No. 21880/03, 
Eur. Ct. H.R (2013) (compensation of 5,000 euros to the petitioner who was held in a 
space smaller than 3 square meters for total periods amounting to five years). 

248 For example, in Italy, a judge has ordered the Ministry of Justice to pay a prisoner 
220 euros as compensation for non-pecuniary damage. See Favuzza, supra note 238, at 
156. 

249 Id. 
250  Sulemanovic v. Italy, App. No. 22635/03, Eur. Ct. H.R (2009).  
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Latin America, where prisons are violent and full of human rights 
violations.251 

 
B.  On the Privatization of Core State Functions 

 
The Prison Privatization Case was big news in Israel and abroad. It 

clearly represented the Court’s final word on the privatization of prisons, 
and many commentators tried to analyze it.252 But was this an outlier case 
or applicable law for other instances? Almost a decade after the decision 
was made, our impression is that the case is more the former than the 
latter, but the jury is still out. 

Read at its widest breadth, the Prison Privatization Case is a clear 
warning that some core functions of the State cannot be privatized. The 
argument is that under the social contract – which serves as the basis of 
legitimacy for organized society – the State must carry out some functions 
by itself, or else, like the polar bear on the melting glacier, it might see its 
sovereignty melt away all around it.253 In a way, this is the mirror-image 
to the Nozickian “night watchman State” argument: if an anarchist like 
Robert Nozick254 believes that the State should take a minimal role that 
would include functions such as protection against force, theft, fraud, 
enforcement of contracts, etc., then clearly the State must not shirk away 
from its responsibility in these core areas.255 And if it does, then it draws 
away from the lowest common denominator that legal philosophers have 
coalesced around as needed for human co-existence in an organized 
society.256  
                                                

251  See Barberena, supra note 237, at 687-92 (comparing the European and Latin 
American systems and proposing to amend the Latin American system to resemble the 
European system). 

252 See Barak Medina, Constitutional Limits to Privatization: The Israeli Supreme 
Court Decision to Invalidate Prison Privatization, 8 INT’L J. OF CONST. L. 690 (2010); 
Daphne Barak-Erez, The Private Prison Controversy and the Privatization Continuum, 5 
L. & ETHICS OF HUM. RTS. 138 (2011). 

253 For a critical analysis of the private privatization case as reflecting the mismatch 
between the traditional understanding of the public/private distinction and a much 
messier reality in which the private and public spheres keep changing, and intermingling 
in new ways, see Hila Shamir, The Public/Private Distinction Now: The Challenges of 
Privatization and the Regulatory State, 15.1 THEORETICAL INQUIRIES IN L. 1, 1-25 
(2014). 

254  See generally ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA (1974). 
255 Id. 
256 Professor Malcolm Feeley understands the Israeli Supreme Court’s holding as 

arguing that the State has a monopoly on the administration of punishment and thus 
private prisons violate basic principles of modern democratic governance. Feeley argues 
that that the state monopoly theory against privatization is fundamentally flawed. See 
Malcolm M. Feeley, The Unconvincing Case Against Private Prisons, 89 IND. L.J. 1401 
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In the Prison Privatization Case, the Court held that it had violated its 
democratic commitments, but what are we to learn from this? The fact is 
that the Court has not followed this holding with similar holdings – not in 
the privatization issue, nor in any other part of jurisprudence. One dot is 
not enough to draw a line. At the same time, it is also true that in recent 
years there is greater critique of the privatization process257 and its pace 
has significantly slowed; there have even been cases of nationalization, 
with the State fully taking over failed privatizations.258 We hesitatingly 
reach several conclusions, for the present time: 

First, despite the holding of the Prison Privatization Case, which 
precludes any civilian contractor participation in prisons, it is likely still 
good law that the State may employ private sector entities to provide 
cheaper and more efficient services. This is likely the case as long as the 
Government retains discretion over major decisions and oversight over the 
entire operation. But that’s easier said than done. Take the example of 
military contractors: can government really tell Boeing how to 
manufacture the aircraft that it commissions? Can the Government 
effectively control every gun-carrying contractor in Iraq or Afghanistan? 

Second, it is probably easier to explain why cases come before the 
Court than why they don’t. Is it possible that the Prison Privatization Case 
achieved its intended consequence – sending a clear warning to all 
policymakers in Israel that privatization is not without limits and bounds? 

Third, can we conjure up a similar scenario to that which arose in the 
Prison Privatization Case: privatization of a core State function, private 
contractors entrusted with the use of potentially lethal force, potential 
infringement of the core human rights of politically, economically and 
socially weak groups, and Supreme Court Justices at their most equitable? 
We can think of two such instances, and in both the Court has not 
produced a holding similar to the Prison Privatization Case, and we think 
is highly unlikely to.  

                                                                                                                     
(2014). 

257 One of the main critiques concerns the state monopoly theory, which is at the heart 
of the Israeli Supreme Court’s Prison Privatization decision. Notable supporters of this 
theory include Israeli legal theorist Alon Harel and his colleagues, while notable critics 
include Malcom M. Feeley. Compare ALON HAREL, WHY LAW MATTERS (2014), and 
Avihay Dorfman & Alon Harel, The Case Against Privatization, 41 PHIL. & PUB. AFF. 67 
(2013), and Alon Harel, Why Only the State May Inflict Criminal Sanctions: The Case 
Against Privately Inflicted Sanctions, 14 LEGAL THEORY 113 (2008), and Alon Harel & 
Ariel Porat, Commensurability and Agency: Two Yet-to-Be-Met Challenges for Law and 
Economics, 96 CORNELL L. REV. 749 (2011), with Feeley, supra note 256, at 1503.  

258 One example is the Tel-Aviv light rail project, which was nationalized in 2010. 
See Julie Steigerwald, Tel Aviv Light Rail Tows a Hefty Load, THE JERUSALEM POST (Jul. 
23, 2015), http://www.jpost.com/Metro/Tel-Aviv-Light-Rail-tows-a-hefty-load-409969.  
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One issue concerns privatization in the sphere of public safety. At 
first blush the idea that private corporations serve police functions – 
employing firearms and curtailing private liberties as police do – seems 
almost as abhorrent as a privatized prison. But there are many factors 
specific to the Israel that make this a likely case for Court interference. 
First, with Israel’s unique security threats (unfortunately now becoming 
more familiar to other nations), security guards are needed at any place of 
public gathering like supermarkets, cinemas, and museums. The Israeli 
police cannot meet such demands, but does oversee and instruct the 
private security sector.259 Second, the Israel Defense Force has been 
undergoing a smartly managed, slow and cautious privatization scheme. 
This process has included, so far, mostly the handing back of military 
resources to the civilian sector (government and private) and the use of 
private contractors in auxiliary, non-core military functions.260 Thirdly, the 
Government sometimes moves security functions among State security 
agencies, or delegates them to the civilian agencies of government or 
private entities based on many public policy considerations.261 This is 
likely to withstand judicial review. One example is the decision to 
privatize the daily security operations of checkpoints between Israel and 
the Palestinian Authority.262 These checkpoints are analogous to (but 
pointedly not recognized by Israel as) international border crossings. Thus, 
this privatization has drawn criticism from Human rights activists and 
Arab-Israeli spokespersons, but has evaded judicial review.263 

A second issue concerns the encroaching privatization efforts in 
Israel’s national health care system. In theory, such efforts and other cost-
                                                

259 Haim Bior & Adi Dovrat-Meseritz, Record Demand for Security Guards in Israel 
as Store Sales Plummet After Terrorist Attacks, HAARETZ (Oct. 14, 2015, at 9:44 PM), 

https://www.haaretz.com/israel-news/business/.premium-1.680282. 
260 See Guy I. Seidman, Privatizing the Israeli Defense Forces: Retracing the Public-

Private Divide, in GARY SCHAUB JR., PRIVATE MILITARY AND SECURITY CONTRACTORS: 
CONTROLLING THE CORPORATE WARRIOR 75 (Ryan Kelty & Nikolas Gardner eds. 2016). 

261 Antony Loewenstein & Matt Kennard, How Israel Privatized Its Occupation of 
Palestine, THE NATION (Oct. 27, 2016), https://www.thenation.com/article/how-israel-
privatized-its-occupation-of-palestine/. 

262 Id. 
263 See Shira Havkin, The Reform of Israeli Checkpoints: Outsourcing, 

Commodification and Redeployment of the State, LES ÉTUDES DU CERI 174 (2011), 
http://www.sciencespo.fr/ceri/sites/sciencespo.fr.ceri/files/Etude174_english.pdf; Antony 
Loewenstein & Matt Kennard, Private security – The Fastest Growing Industry in the 
Start-Up Nation, JEWS FOR JUSTICE FOR PALESTINIANS (Nov. 30, 2016), 
http://jfjfp.com/?p=88723; Private Security Companies and the Israeli Occupation, WHO 
PROFITS RESEARCH CENTER: THE ISRAELI OCCUPATION INDUSTRY (Jan. 2016), 
https://whoprofits.org/sites/default/files/private_security_companies_final_for_web.pdf; 
Meron Rapoport, Outsourcing the Checkpoints, HAARETZ (Oct. 2, 2007),  
http://www.haaretz.com/magazine/week-s-end/outsourcing-the-checkpoints-1.230416.  
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conscientious efforts by the Government have the potential to erode the 
healthcare that Israelis are guaranteed by law. And surely the rights of the 
sick and infirm are in need of particularly strong protection. Nonetheless, 
the Court has rarely prevented such measures and certainly did not take as 
adamant a position as in the Private Prison Case.264 
 

Sometimes Time Heals, Other times Time is Money  
“You may delay, but time will not.” 

- Benjamin Franklin265 
 

i.  The Timelines 
 

Prison privatization first came before the Court on March 17, 2005 and 
was finally decided more than four and a half years later, on November 
19, 2009; the Prison Overcrowding Case first came before the court March 
12, 2014, and finally decided more than three years later, in June 2017. 
Given that these were cases heard before the highest court of the land as a 
court of first and last instance, with a limited evidentiary process, this 
could seem like an example of procrastination. Indeed, given the tone of 
the final decisions, it is difficult to understand why the Court did not hand 
down the decision very close to day one. Why the delays? What are their 
results? It would be easy to blame delays on the huge case load that the 
Israeli Supreme Court is burdened with, acting in effect as a court of first 
instance with a duty to hear all cases (in public law cases) and as a court of 
appeal (in civil and criminal case).266  

We argue that the significant time the Court took in ruling on the two 
cases should be viewed differently in each. In the Prison Overcrowding 
Case, the delay served a useful purpose. In the Prison Privatization Case, 
the delay caused either harm or an unintended benefit, depending on one's 
standpoint. 

 

                                                
264 Petitions came to the Court of issues such as the privatization of school nurses 

services and use of public hospitals for private practice; The Court opined and sometimes 
decided this way or that – but without a dramatic ‘line in the sand’ holdings as in the 
Prison Privatization Case. See Aeyal Gross, Is There a Human Right to Private Health 
Care, J. OF L. & MED. ETHICS 138, 138-46 (2013); see also Guy I. Seidman, Regulating 
Life and Death: The Case of Israel’s “Health Basket” Committee, 23 J. CONTEMPORARY 
HEALTH L. & POL’Y 9 (2007). 

265 See BENJAMIN FRANKLIN, POOR RICHARD IMPROVED 1758 (2017), 
https://founders.archives.gov/documents/Franklin/01-07-02-0146. 

266 For data and discussion, see YOAV DOTAN, LAWYERING FOR THE RULE OF LAW: 
GOVERNMENT LAWYERS AND THE RISE OF JUDICIAL POWER IN ISRAEL, 19, 23-28 (2014).  
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ii.  Time Heals? The Prison Overcrowding Case 
 

The facts of the Prison Overcrowding Case tell its story, which 
requires some elaboration on the nature of the Israeli Supreme Court 
sitting as a High Court of Justice. It is precisely because the Court is the 
only effective avenue for pleas in the most difficult cases before the public 
eye and the only forum where decision-makers – senior bureaucrats and 
politicians – have to face the people effected by their decisions, that the 
Israeli Court has taken on a much more complex role than a mere 
adjudicator of cases and controversies. The Court often offers the last 
opportunity to resolve and settle heated legal disputes. The Court 
mediates, offers advice, nudges the sides to compromise and reach 
equitable solutions; some would say the Court pushes too hard, perhaps 
trying hard not to rule - an easy premise to understand given that its ruling 
is precedent that goes way beyond the matter at hand.267 In other words, 
and as a matter of fact, the significant delays in deciding the case may 
have been the result of efforts to reach a solution without a written 
decision by the Court. 

In the Prison Overcrowding Case, Justice Rubinstein details the 
process in which the State informed the Court several times – while the 
Court was staying its judgment – on pending improvements.268 The State 
informed the Court of its intention to build new prisons and the Court 
permitted an extension.269 This was followed with further, less optimistic, 
State updates regarding funding for prison construction and renovation 
and prisoner education and rehabilitation.270 After several years had 
passed, 271 the Court stated that: 

 
We have had a number of hearings in the case, and despite 
our pleadings and the long time that has passed since the 
statutory instruments and the relevant regulations were 
enacted, to our distress the crowding in the holding cells 
has remained almost as it was before the regulations were 
established . . . . As the scholar Barak-Erez has observed, 
‘judicial flexibility has limits which come into effect in 
cases of ongoing foot-dragging, which amounts to shirking 

                                                
267 See also, Guy Seidman, Judicial Administrative Review in Times of Discontent: 

The Israeli Supreme Court and the Second Palestinian Uprising, 14(4) ISR. AFFAIRS 640, 
640-61 (2008). 

268 HCJ 1892/14, ACRI [2017] (Isr.). 
269 Id. 
270 Id. 
271 Id. 
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the duty to keep the requirements of the law.’ . . . . Let us 
say once more: we do not, hardly, attribute evil or malice, 
to the entities involved, but the priorities that they have 
dictated required a ‘recalculation of course.’ In the current 
state of things, it is difficult to assume, as the State would 
have it, that an improvement in the conditions is imminent . 
. . . A judicial intervention is required.272 
 

Overcrowding is not a black and white situation. It concerns the living 
conditions of tens of thousands of inmates, during all 24 hours of the day. 
It is likely that had the Court been satisfied with the pace in which the 
State moved in the right direction, it may have hesitated to intervene so 
boldly in the allocation of resources. But as the Court observes, over the 
last 25 years the average space has increased by only 0.16 square 
meters.273 

So, as Justice Levy foretold, time did tell.  His opinion did not tell us 
whether prisoners’ constitutional rights would have been infringed in a 
prison run by a private contractor. Nor did his opinion mandate what the 
State would do to alleviate prisoners’ harsh incarceration conditions, 
which also infringe on their rights. The long time that the Court took 
trying to mediate and make the State come up with solutions of its own to 
the overcrowding problem could have resulted either in an out-of-court 
satisfactory advancement of the overcrowding issue, or, as it happened 
ultimately, with a moral justification to order a strict deadline despite the 
budgetary implications. 

 

iii.  Time is Money – The Prison Privatization Case 
 

The delays in the Prison Privatization Case tell a different story. 
Apparently, no real mediation took place during the proceedings, and it is 
hard to find a justification for the way in which the Court chose to operate 
– refusing to grant a temporary injunction and thus allowing the private 
prison to be completely built, only to be banned before the first prisoner 

                                                
272 See HCJ 1892/14, ACRI, at § 122 [2017] (Isr.) (citing a preeminent administrative 

2010 textbook by Professor – now Supreme Court Associate Justice, appointed 2012 – 
Daphne Barak-Erez); cf. Brown v. Plata, 563 U.S. 493, 511 (2011) (“Courts may not 
allow constitutional violations to continue simply because a remedy would involve 
intrusion into the realm of prison administration."); Cruz v. Beto, 405 U.S. 319, 321 
(1972) (“Federal courts sit not to supervise prisons but to enforce the constitutional rights 
of all ‘persons,’ including prisoners.”). 

273 See HCJ 1892/14, ACRI [2017] (Isr.).  
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set foot in it. What appears to be a legal mistake came with a significant 
price tag. 

The Knesset passed the statute authorizing a private prison in March 
2004.274 The State started a complicated tender process that was not 
completed by March 2005, when the petition was filed.275 The petitioners 
asked for an interim injunction that would stop the tender process.276 In a 
one line decision, the Court denied the request in April 2005.277 As the 
Court realized the importance of the case, the decision was made in May 
2006 to decide the case with an enlarged panel, rather than the regular 
three-justice panels that generally hear cases.278  In June 2006, the Court 
issued an order nisi requiring respondents to defend the constitutionality 
of their actions, and asked for the State’s position as to a temporary 
restraining order.279 The State opposed their request, claiming that the 
process should move on, that a decision was expected before the end of 
construction, and that even if the petition was accepted, the prison will be 
operated by the State Prison Service.280 The request for an interim 
injunction was  turned down again a month later.281 For this decision, the 
panel was enlarged again, to a highly unusual nine-justice panel.282 

Almost three years later, in March 2009, the Court surprised the 
parties by issuing an interim order prohibiting the operation of the private 
prison.283 The Court noted in the one paragraph decision that when the 
order nisi was issued three years earlier, the respondents were aware that 
the constitutionality of Amendment 28 had not been decided and 
proceeded at their own risk.284 The full decision followed in November 
2009.  

                                                
274 Amendment 28, supra note 56. 
275 HCJ 2605/05, ACLB v. Minister of Fin. [2005] (Isr.), 

https://www.nevo.co.il/psika_html/elyon/05026050-b03-et.htm. 
276 Id. 
277 Id. 
278  HCJ 2605/05, ACLB. v. Minister of Fin. [2006] (Isr.), 

http://elyon1.court.gov.il/files/05/050/026/N14/05026050.n14.htm. 
279 Id. 
280 HCJ 2605/05, Petitioner’s Request for Temporary Injunction, ACLB. v. Minister 

of Fin., Nevo Legal Database [2006] (Isr.), 
https://www.nevo.co.il/psika_html/elyon/05026050-a19-e.htm.  

281 HCJ 2605/05, ACLB v. Minister of Fin. [2006] (Isr.), 
http://elyon1.court.gov.il/files/05/050/026/A17/05026050.a17.htm 

282  Id. 
283 The Court asked the respondents to answer within seven days why the request for a 

temporary restraining order should not be granted. HCJ 2605/05, ACLB v. Minister of 
Fin. [2009] (Isr.), http://elyon1.court.gov.il/files/05/050/026/n36/05026050.n36.htm.  

284 Id. 
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By that time, the construction of the modern and relatively spacious 
prison was a fait accompli, funded by the investment of the private 
operator. The State then had no choice but to compensate the private 
operator for the breach of the agreement made with it, paying 280 million 
NIS for both the construction expenses on the loss of future profits 
expected for the actual operation of the prison and in compensation to the 
prospective operator.285 If there is a silver lining, it is that the structure 
was incorporated into the Israel Prison Service and now serves as a State-
run prison.286 

The delays in this case are much harder to explain. The constitutional 
questions posed by the petitioners287 were black or white questions: Either 
the operation of the private prison is an unacceptable violation of the 
human dignity of the prisoners or it is not. Given the final holding, it is 
difficult to understand the Court’s longtime refusal to grant an interim 
injunction, and, indeed, the passage of years until the ruling was finally 
made. The Court tried to explain the delay: 

It should be noted that the delay that has occurred in giving 
this judgment derived from the complexity of the issues 
under consideration, which raised constitutional questions 
of significant importance that have not yet been decided in 
our case law, but mainly from the court‘s desire to allow 
the Knesset to exhaust the legislative proceedings 
mentioned above and the public debate that the Knesset 
wished to hold on the privatization phenomenon during the 
2007-2008 winter session, as stated in the Knesset legal 
adviser‘s notice of 28 June 2007, before we considered the 
complex question concerning the setting aside of primary 
legislation of the Knesset.288 

Here, there was no real mediation in the courtroom. True, there was 
an attempt by the opposition in the Knesset to repeal Amendment 28. But 
this was a longshot, not really an effort by the State itself, and cannot 
really justify the long delay and its very expensive cost. In an article 
published in 2006, when the Court refused to issue an interim injunction, 
the petitioners' legal counsel prudently stated that "the law is 
                                                

285 See Avi Bar-Eli, The state nationalized private prisons - Africa and Minrav will be 
compensated by 280 million NIS, THE MARKER (Mar. 28, 2010), 
http://www.themarker.com/tmc/article.jhtml?ElementId=abe20100328_77662. 

286 Opened April 2010, and now called Ela Prison it is located outside Beer-Sheba. 
DEP’T OF COMMC’N AND INFO., ISRAEL PRISON SERVICE (2012), https://i-hls.com/wp-
content/uploads/2013/01/Israel-Prison-Service-Prospect.pdf. 

287 HCJ 2605/05, ACLB, at §§ 1-2. [2009] (Isr.).  
288 Id.   
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unconstitutional today just as it will be in three years."289 Surely, they 
were right. We cannot tell if the Court granted the interim injunction in the 
initial stage of the project, the State would have chosen to spend the 
money required for the construction of a fancy new prison. In a 
roundabout way, it is possible that the Court significantly improved the 
welfare of Israeli prisoners with its choice to delay the decision. Not 
enough, as shown by the overcrowding case, but every little bit helps. The 
Chairman of the Knesset's committee overseeing prisons had no doubt: "it 
was luck that they made this mistake and tried to privatize. This way 
someone built a prison. Otherwise we wouldn't even have that."290 
 

VI.  CONCLUSION 
 

In common law legal systems,291 much of the evolution, the 
dynamism, and the change in law occurs through gradual, case-by-case 
adjudication by the high courts. However, there are conventions in every 
legal system which set the boundaries of proper action for each branch of 
government. This applies even to the judiciary, given its dual role as an 
actor (as one of the three branches) and the officiator (of all three). In this 
academic paper, we attempted to make two main observations from our 
vantage point as academics. First, we wanted to show how both major 
cases presented here, ‘push the envelope,’ in the sense that they involve 
the Israeli Supreme Court using its utmost power – and some would argue, 
even transgressing beyond its legitimate constitutional rule. Second, while 
in each individual, the Court, having the final legal say, has significant 
control over the narrative, and can present facts and legal arguments in the 
way that best explains its decision to the public, each case remains a single 
– albeit a major – dot on the map. The role to link these dots into a picture 
is often left to commentators. We cannot be sure if the Court – a body of 
15 justices, sitting mostly in three-justice panels, can be considered a 
single body with a clear policy in mind. And most often common law does 
not seamlessly interlock. But, we think that the two cases discussed in the 
present paper, together with the Committee Report of former-Justice 
                                                

289  Efi Michaeli, Stop the Privatization Locomotive, GLOBES (Sep. 7, 2006). 
290 Minutes of the Internal Affairs and Environment Committee, DK (2017) 379 (Isr.), 

https://oknesset.org/committee/meeting/14218/?page=1.   
291 We strongly believe that Israel is predominantly a common law system; some 

commentators argue that influences from other legal systems make Israel a mixed legal 
system. See generally Aharon Barak, Some Reflections on the Israeli Legal System and 
Its Judiciary, 6.1 ELEC. J. OF COMPARATIVE L. (2002), available at 
https://www.ejcl.org/61/art61-1.html; see also Eliezer Rivlin, Israel as a Mixed 
Jurisdiction, 57 MCGILL L. J. 781 (2012). 
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Dorner are sufficiently robust for us to suggest an effort by a large number 
of Israeli Supreme Court Justices to forcefully nudge into action the Israeli 
Government and Legislature to address one of the most troubling human 
rights conditions taking place in prisons: the place where tens of thousands 
of individuals are placed, by Judicial rulings, in State run facilities. 
 

 
 


