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Editor Introduction
The 2018 Law Journal for Social Justice Symposium, “Activism and
the Law,” explored both the proper role and potential of the law to be a
tool for activism whether wielded by legal professionals or laypeople. The
symposium opened with keynote speaker Tempe Councilmember Lauren
Kuby discussing her life in advocacy, and progressed to explore the
perspectives of lawyers and non-legal activists in two panels moderated by
Professor Howard Cabot and Associate Dean Zachary Kramer. Panelists
included Julie Gunnigle, solo-practitioner in Midwifery and Birth Law;
Jon Ruybalid Of Counsel, Gammon & Grange and Assistant Professor,
GCU; Camellia Bellis, Education and Training Specialist, Office of
Diversity and Inclusion, University of Arizona College of Medicine; and
Jessalynne Howard, Volunteer Coordinator, International Rescue
Committee. Special thanks to our Symposium Editor, Katherine
Montgomery, for her hard work in organizing and orchestrating this
amazing event.
This volume of the Law Journal for Social Justice concludes a very
special year for us. As previously mentioned in our Fall 2017 volume, we
began this year striving to publish twice in one year for the first time in
our journal’s history. With the publication of this Spring 2018 volume, we
have achieved that goal and have thus brought another successful
academic year to a close. Special thanks to our staff who methodically and
commendably handled double the workload and led us to the completion
of our goal. With the dedication of our staff, we were able to bring even
more quality social justice legal scholarship to the public, and as such,
further our mission.
This issue begins with an examination of how local over-incarceration
can be addressed and remedied in Fixing Arizona’s Mass Incarceration
Dilemma. Next, Chance Meyer reflects on the ways in which the
President’s explicit views can affect public opinion in Death Penalty
“Trump Effect”. Amy Albert examines how a current deficiency in
understanding animal hoarders harms policy in Animal Hoarding: A
Response to HARC. Brittany S. Brown reflects on the ways in which U.S.
prisons fail to adequately diagnose and treat the mentally ill, to the
detriment of public health in The Epidemic of Mental Illness in America’s
“New Asylums”. This issue concludes with two of LJSJ’s own. Michael
Gorelik argues for a more critical perspective of the ways criminal courts
use and defer to technology in Descending bxack into Plato’s Cave: The
Use of Artificial Intelligence in Criminal Sentencing. Finally, Danielle Ser
explains How to Combat High Animal Shelter Dog Euthanasia Rates in
Maricopa County, Arizona.
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John A. Burnett
2017-2018 Editor-in-Chief
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Sometimes I think this whole world is one big prison yard.
Some of us are prisoners, some of us are guards.1
– Bob Dylan
I. OVERVIEW OF OVER-INCARCERATION
There are those who believe that all inmates in Arizona prisons and
jails belong there. Contrary to this view is the growing national consensus
that we should not be incarcerating nonviolent drug offenders, even those
with prior drug convictions, who have not committed property crimes.2 In
fact, there are a number of other less serious crimes whose sentences could
be reduced as well without any deleterious impact on public safety.
Moreover, even when offenders deserve incarceration, they may not have
deserved the amount of time imposed - the punishment did not fit the
crime.
Referring to a nonviolent drug offender who received a mandatory
life sentence without parole in federal prison, former U.S. Attorney
General Eric Holder noted, “[t]here are thousands like him serving
sentences in our federal and state systems that are disproportionate to their
crimes. The financial cost of our current incarceration policy is straining
government budgets; the human and community costs are incalculable.” 3
He pointed to federal and state statutes requiring fixed minimum prison
terms as being largely responsible for this, and considered them costly and
cruel. He despaired the rate and length of incarceration in this country as
“unprecedented and unsustainable.” He concluded that over-reliance on
mandatory minimum sentences must come to an end. Even while the

1

BOB DYLAN, George Jackson, on GEORGE JACKSON (Ram's Horn Music 1971). George
Jackson was a prisoner at San Quentin who was killed by prison guards that year.
2
E.g., Opinion, Odd Couple: Left, Right Join to Promote Justice Reform, ARIZ.
REPUBLIC, Mar. 2, 2015, at A12 [hereinafter Odd Couple], available at
https://www.azcentral.com/story/opinion/editorial/2015/03/01/odd-couple-left-rightmeet-promote-justice-reform/24183841 (mentions the Koch brothers, ACLU, Freedom
Works, the Center for American Progress, and Americans Friends Service have come
together to form the Coalition for Public Safety because they are “so frustrated” with the
state of criminal justice in America and want to “work together to fix it”).
3
See Eric H. Holder, Jr., Opinion, Sentences Full of Errors, N.Y. TIMES, Aug. 14, 2016,
at SR6. There is room for divergent opinions of course. Cf. Barry Latzer, Opinion, The
Myth of Mass Incarceration, WALL STREET J., Feb. 23, 2016, at A17.
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present Executive Branch is reviving “tough on crime” sentencing,
Congress continues to float bills that would curb excessive prison time.4
Paul Ryan, the Republican Speaker of fthe U.S. House of
Representatives, acknowledged in 2016 that he was “a late convert to
criminal-justice reform.” He recognized that tough-on-crime laws
imposing mandatory minimum sentences and three-strike penalties “ended
up putting people [in] for long prison terms, which ends up ruining their
life and hurting their communities where we could have had alternative
means of incarceration, better means of actually dealing with the problem
than basically destroying a person’s life.”5 Indeed, the statistics have been
disturbingly large:
One in thirty-one adults, or seven million, are under some
form of correctional control … in federal prison, 51% are
serving long, hard time for drug offenses – only 4 percent
are in for robbery and a mere 1 percent for homicide – and
in the state system, 20 percent [are in on drug convictions],
larger than any other category of offense. Some 3,700
Americans who have never committed a violent crime are
serving twenty-five years to life in California alone.”6
Some of these high numbers can also be attributed to the deinstitutionalization of the mentally ill. Starting in the 1970’s, there was a
popular movement to shut down psychiatric facilities in favor of
community placements and outpatient treatment. This was a failed
experiment, and the mentally ill who were not adequately medicated or
supervised soon ran afoul of the law. Without sufficient residential
placements and outpatient treatment, they began to be absorbed instead by
the criminal justice system. Today, prisons house many of the persons
who, in earlier times, would have been placed in mental health facilities.7
4

For example, in mid-May of 2017, Senators Rand Paul (R-KY), Patrick Leahy (D-VT),
and Jeff Merkley (D-OR), and Representatives Bobby Scott (D-VA) and Thomas Massie
(R-KY) reintroduced the Justice Safety Valve Act, S. 1127, H.R. 2435, 115th Cong.
(2017).
5
REBECCA SILBER ET AL., VERA INST. OF JUSTICE, JUSTICE IN REVIEW:
NEW TRENDS IN STATE SENTENCING AND CORRECTIONS 2014-2015, at 6
(2016) [hereinafter NEW TRENDS], https://storage.googleapis.com/vera-webassets/downloads/Publications/justice-in-review-new-trends-in-state-sentencing-andcorrections-2014-2015/legacy_downloads/state-sentencing-and-corrections-trends-20142015-updated.pdf.
6
BAZ DREISINGER, INCARCERATION NATIONS: A JOURNEY TO JUSTICE IN PRISONS
AROUND THE WORLD 8 (2016) [hereinafter INCARCERATION NATIONS].
7
E. Fuller Torrey et al., Commentary, Documenting the Failure of Deinstitutionalization,
73 PSYCHIATRY 122 (2010).
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In fact in 2005, over half the state and federal prison inmates were
mentally ill.8 The abysmal failure of state and federal governments to
provide adequate treatment of our mentally ill citizens will continue to
feed a disproportionate incarceration of this population.
Because 86 percent of the individuals incarcerated in the U.S. are
in state custody, states bear the lion’s share of the burden to resolve this
problem. 9 The Vera Institute of Justice produced an exhaustive study,
New Trends, analyzing sentencing and corrections laws enacted by the
states in 2014 and 2015 to fix the over-incarceration problem. States have
taken heed of the evidence such as what is presented in New Trends in
trying to find ways to reduce their mass incarceration dilemmas.10
Despite a national environment of stark ideological division
on many issues, there is a significant bipartisan agreement
emerging on crime and punishment. It’s manifest in the
states, where ideologically driven criminal justice policies
rooted in punitive views of justice system-involved people
are giving way to an evidence-based approach rooted in
what works to make society safer and stronger.11
In 2014 and 2015, 46 states enacted at least 201 bills, executive
orders and ballot initiatives to reform at least one aspect of their
sentencing and corrections systems. Most of the policy changes focused
on three areas: creating or expanding opportunities to divert people away
from the criminal justice system; reducing prison populations by enacting
sentencing reform, expanding opportunities for early release from prison,
and reducing the number of people admitted to prison for violating the
terms of their community supervision; and supporting re-entry into the
community from prison.12 By providing concise summaries of
representative reforms in each of these areas, New Trends serves as a
practical guide for policymakers looking to effect similar changes in
criminal justice policy.
8

DORIS J. JAMES & LAUREN E. GLAZE, U.S. DEPT. OF JUSTICE, MENTAL HEALTH
PROBLEMS OF PRISON AND JAIL INMATES 1 (2006),
https://www.bjs.gov/content/pub/pdf/mhppji.pdf (Bureau of Justice Statistics Special
Report).
9
Id.
10
See NEW TRENDS, supra note 5, at 2.
11
Id. According to New Trends, research indicating that shorter sentences do not have an
adverse impact on public safety. See, e.g., U.S. SENTENCING COMM’N, RECIDIVISM
AMONG OFFENDERS WITH SENTENCE MODIFICATIONS MADE PURSUANT TO RETROACTIVE
APPLICATION OF 2007 CRACK COCAINE AMENDMENT (2011).
12
See NEW TRENDS, supra note 5, at 2.
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Arizona is, however, decidedly behind the curve in addressing its
mass incarceration problem. The importance of ignoring the direction the
country is going cannot be understated for Arizona, a state with one of the
highest incarceration rates. It is even more unjustified in light of research
indicating that shorter sentences do not jeopardize public safety – safety
being the mainstay basis for Arizona’s heavy sentencing regime.

A. Over-incarceration – the National Problem
The United States has the highest incarceration rate in the world.13
State and federal prisons’ populations total over 1.5 million – and more
than 2 million when local jails are included.14 Former Attorney General
Holder illustrated the scope of the problem:
From the late 1970s, America’s incarceration rate more
than quadrupled to over 700 per 100,000 people from about
130; compare that with Russia, for example, which
imprisons about 150 people per 100,000. Between 1970
and 2005, America’s prison and jail population increased
sevenfold to approximately 2.2 million from about 300,000.
The United States has about 5 percent of the world’s
population, yet about 22 percent of its known prisoner
population. In 2010, it cost about $80 billion per year to
house these people in our prisons and jails. 15

13

INCARCERATION NATIONS, supra note 6, at 8.
Id. “In 2015, the number of American prisoners declined more than 2 percent, the
largest decrease since 1978. By 2014, the incarceration rate for black men, while still
stratospheric, had declined 23 percent from its peak in 2001.” James Forman, Jr.,
Opinion, Justice Springs Eternal, N.Y. TIMES, Mar. 26, 2017, at SR1; see also sources
cited infra note 38, and accompanying text and note 82.
15
Holder, supra note 3. Holder also decried the “racial bias in the criminal justice
system” where “more than twice as many African-Americans as whites were in state
prisons for drug offenses” by the early 2000s. Id. In this connection, black neighborhoods
across the country have been disproportionately affected by the number of AfricanAmericans serving long, mandatory minimum sentences for drug offenses, so that some
states require lawmakers to consider a “racial impact statement” before approving any
criminal justice system legislation. See, e.g., Beth Reinhard & Kate King, U.S. News:
New Jersey Governor Faces Decision on Racial Impact Bill, WALL STREET J., July 06,
2017, at A4. States with such a statute, as of July 2017, are Iowa, Connecticut and
Oregon. Id. Minnesota also uses a racial impact statement, but it is not mandatory. Id.
New Jersey is the latest to pass such a statute. Id. “On average, African-Americans are
incarcerated in state prisons at five times the rate of whites across the country.” Id.
14
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Further, federal prosecutors had charged mandatory minimum penalties
for drug trafficking in two-thirds of cases. During AG Holder’s
administration however, policy changed to disfavor charging mandatory
minimums for low-level, nonviolent drug offenders.16 Consequently,
federal prosecutors charged this harsh penalty in less than half of the drug
cases – the lowest rate on record.17 Note, of course, that this positive
development may be reversed given Attorney General Sessions’ policy
change requiring that charging should be based upon securing the highest
possible sentence.18
Our nation also has some of the harshest sentencing in the world.
Just 20 percent of countries have life without parole sentences at all; yet
the United States resorts to it even for single, nonviolent offenses. There
are about 160,000 people serving life in the United States, as compared to
59 in Australia, 41 in England, and 37 in the Netherlands. In 2005, Human
Rights Watch counted more than two thousand Americans serving life
without parole for crimes committed as juveniles;19 all other countries
combined had only locked up twelve children without possibility of
release. We are one of just nine countries that punish via both life
sentences and the death penalty.20
America also incarcerates women at an alarming rate. Nearly 30
percent of the world’s imprisoned women are in America. Note that that is
twice the rate of China and four times the rate of Russia. Nonetheless,
two-thirds of the women in state prisons are there for nonviolent
offenses.21 And our female incarceration problem is of relatively recent
origin; we imprison eight times as many women now as in 1980.22 The
16

Memorandum from Attorney Gen. Eric Holder to the U.S. Attorneys and Assistant
Attorney Gen. for the Criminal Div., Re: Department Policy on Charging Mandatory
Minimum Sentences and Recidivist Enhancements in Certain Drug Cases (Aug. 12,
2013) [hereinafter 2013 Holder Memo re: Mandatory Minimums],
https://www.justice.gov/sites/default/files/oip/legacy/2014/07/23/ag-memo-departmentpolicypon-charging-mandatory-minimum-sentences-recidivist-enhancements-in-certaindrugcases.pdf.
17
Holder, supra note 3.
18
Memorandum from Att’y Gen. Jefferson Sessions to All Federal Prosecutors, Re:
Department Charging and Sentencing Policies (May 10, 2017) [hereinafter Sessions
Memo], https://www.justice.gov/opa/press-release/file/965896/download.
19
In 2010, the U.S. Supreme Court handed down Graham v. Florida, holding that life
without parole sentences for persons who committed the crimes as juveniles are
unconstitutional, in violation of the Eighth Amendment’s prohibition of cruel and unusual
punishment. Graham v. Florida, 560 U.S. 48 (2010).
20
INCARCERATION NATIONS, supra note 6, at 8.
21
Nicholas Kristof, Opinion, Mothers in Prison, N.Y TIMES, Nov. 27, 2016, at SR1.
22
Aleks Kajstura & Russ Immarigeon, States of Women’s Incarceration: The Global
Context, PRISON POL’Y INITIATIVE, https://www.prisonpolicy.org/global/women (last
visited Mar. 20, 2018) (prepared in 2016).
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social impact of incarcerating women (who usually bear critical childrearing responsibilities) is considerable. Sixty percent of American women
in state prisons have children under the age of 18. An estimated 2.6
million American children have a parent in prison. These children are
often put in chaotic homes and are more likely to be sexually abused and
imprisoned themselves.23
America further has an astoundingly high juvenile incarceration
rate. We far out-distance other countries with 336/100,000 juveniles
imprisoned; the next highest countries are South Africa at 69, New
Zealand at 68, Netherlands at 51, and England at 46.24 In 2007, there were
over 60,000 juveniles imprisoned in this country. 25 America was among
only a handful of nations that had in the past few decades imposed death
penalty and life without parole sentences on juveniles, keeping company
with such places as China, the Congo, Iran, Pakistan, Yemen, Saudi
Arabia, and Nigeria.26 Fortunately, the Supreme Court held both death
penalty and life without parole for juvenile offenders to violate the Eighth
Amendment recently.27 But that had negligible impact on the number of
juveniles remaining imprisoned.
America’s Death Rows had been famously criticized for being
overpopulated. They were problematic due to inhumane isolative
treatment on death row, the length of time spent on them, and the cost of
death row incarceration. Fortunately, throughout our country, death row
populations have been decreasing steadily in the past fifteen years due to
abolition in some jurisdictions, prosecutors’ reductions in capital charging,
an anti-capital punishment shift in popular opinion, unavailability of
means of execute, and the costs of capital litigation. Around the turn of the
century, there were approximately 3,500 on America’s death rows, but
that number shrank to 2,881 in 2015.28 Nevertheless, it remains too high.
Also significantly, most individuals in local and county custody are
there for minor violations such as driving with suspended licenses,
23

Id.
RICHARD A. MENDEL, ANNIE E. CASEY FOUND., NO PLACE FOR KIDS: THE CASE FOR
REDUCING JUVENILE INCARCERATION 3 fig.1 (2011),
http://www.aecf.org/m/resourcedoc/aecf-NoPlaceForKidsFullReport-2011.pdf.
25
Id. at 2.
26
Iran, Saudi Arabia, Sudan: End Juvenile Death Penalty, HUMAN RIGHTS WATCH, (Oct.
8, 2010, 11:59PM EDT), https://www.hrw.org/news/2010/10/08/iran-saudi-arabia-sudanend-juvenile-death-penalty.
27
See Roper v. Simmons, 543 U.S. 551 (2005) (death penalty); Graham v. Florida, 560
U.S. 48 (2010) (life without parole).
28
Mark Berman, The Steady Decline of America’s Death Rows, WASH. POST (May 6,
2017), https://www.washingtonpost.com/news/post-nation/wp/2017/05/06/the-steadydecline-of-americas-death-rows.
24
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shoplifting, or evading subway fares. Compounding the issue is the sad
fact that many of those include veterans29 as well as juveniles.30 That
number could increase, as there are nearly eight million outstanding
warrants throughout the country, almost all for minor offenses.31
Ironically, it is those incarcerated on such minor infractions who are often
least able to bond out, and they have been jailed for longer periods of time
due to their inability to pay court-imposed fees.32 This has effectively
created in some areas “an unconstitutional modern-day debtors’ prison,”
keeping impoverished people behind bars.33
Furthermore, having a criminal record is a serious bar to much
employment. “One in three U.S. adults has a criminal record that will
show up on a background check meaning that nearly 70 million people –
disproportionately people of color – could be summarily excluded from
the work force, regardless of their educational background or relevant skill
set.”34 An Indiana study revealed that unemployed and underemployed
29

Id.
The Juvenile Law Center issued a new report, Debtors’ Prisons for Kids, which
illustrates the destructive results of charging court fees and fines to juveniles, many of
whom come from impoverished families and are not able to enter the work force due to
their age. See JESSICA FEIERMAN ET AL., JUV. LAW CTR., DEBTORS’ PRISON FOR KIDS?
(2016), http://www.jlc.org/sites/default/files/publication_pdfs/JLC_debtorsPrison_96v2.pdf; see also Erik Eckholm, Court Costs Put Extra Burden on Poor, Nonwhite and
Young, N.Y. TIMES, Sept. 1, 2016, at A1.
31
Jo Craven McGinty, This Column Is on Your Permanent Record, WALL STREET J.,
Aug. 8, 2015, at A2. Researchers used the National Longitudinal Survey of Youth,
Survey of State Criminal History Information Systems, and the work of the National
Consortium for Justice Information and Statistics for this information. See Editorial, How
to Get Around a Criminal Conviction, N.Y. TIMES, Oct. 19, 2015, at A22 (“Some 70
million to 100 million people in the United States – more than a quarter of all adults –
have a criminal record, and as a result they are subject to tens of thousands of federal and
state laws and rules that restrict or prohibit their access to the most basic rights and
privileges – from voting, employment and housing to business licensing and parental
rights.”).
32
Timothy Williams, Jails Have Become Warehouses for the Poor, Ill and Addicted, a
Report Says, N.Y. TIMES, Feb. 11. 2015, at A19. See also RAM SUBRAMANIAN ET AL.,
VERA INST. OF JUSTICE, IN OUR OWN BACKYARD: CONFRONTING GROWTH AND
DISPARITIES IN AMERICAN JAILS (2015), www.vera.org/pubs/incarceration-trends-in-ourown-backyard; RAM SUBRAMANIAN ET AL., VERA INST. OF JUSTICE, INCARCERATION’S
FRONT DOOR: THE MISUSE OF JAILS IN AMERICA (2015),
https://www.vera.org/publications/incarcerations-front-door-the-misuse-of-jails-inamerica; Campbell Robertson, Missouri City to Pay $4.7 Million to Settle Suit Over Jail
Practices, N.Y. TIMES, July 16, 2015, at A12, (discussing sums paid “to compensate
nearly 2,000 people who spent time in the city’s jail for not paying fines and fees related
to traffic and other relatively petty violations”).
33
Id.
34
See McGinty, supra note 31. “Arrest record or criminal record” is usually defined to
include anyone who has been arrested or taken into police custody, whether or not
30
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parolees are far more likely to reoffend than those who are fully
employed.35 Because unemployment correlates strongly with recidivism, it
correspondingly contributes to the over-incarceration problem.

B. Over-incarceration – the Arizona Problem
Arizona’s incarceration statistics are alarming. Although we have
6.8 million residents, and are the 14th largest state by population,36 as of
fall 2014, approximately 42,000 Arizonans were in prison (38,078 male
and 3,934 female).37 “Since 1992, the population in the Arizona prison
system, both privately and publicly run, has increased by 171%. This far
exceeds the state’s population growth of 75% over that time and reflects
an increase in the incarceration rate from 393/100,000 to 624/100,000.”38
At this rate, Arizona imprisons “nearly 50% higher than the average for all
states,” placing Arizona as the sixth highest in incarceration rates in the
nation in 2013.39
Some may comfort themselves that Arizona’s substantial
imprisonment rate is justified by it making the community safer from
dangerous and violent criminals. However, driven by mandatory
sentencing, especially in drug cases, and prosecution policies per the War
on Drugs, Arizona prisons are in fact stuffed primarily with non-violent,

charges are ever filed or ultimately dropped. Id. Thus, those never convicted of a crime
may have a criminal history or record. Id.
35
John Nally et al., The Post-Release Employment and Recidivism Among Different
Types of Offenders With A Different Level of Education: A 5-Year Follow-up Study in
Indiana, 9 JUST. POLICY J. (Spring 2012),
http://www.cjcj.org/uploads/cjcj/documents/The_Post-Release.pdf.
36
UNITED STATES CENSUS BUREAU: ARIZONA, www.census.gov.
37
R.L. Gottsfield & Larry A. Hammond, “Out of Sight, Out of Mind”: Solitary
Confinement in Need of Review, ARIZ. ATT’Y April 2016, at 36, 36-38,
http://www.myazbar.org/AZAttorney/PDF_Articles/0416Solitary.pdf; See generally THE
LIMAN PROGRAM, YALE LAW SCHOOL, & ASS’N OF STATE CORRECTIONAL ADMIN’RS,
TIME-IN-CELL: THE ASCA-LIMAN 2014 NATIONAL SURVEY OF ADMINISTRATIVE
SEGREGATION IN PRISON, at ii, 3, 6-9, & 14 (2015),
https://law.yale.edu/system/files/area/center/liman/document/time_in_cell_2014_final_co
mbined.pdf (showing Arizona third nationally with respect to prisoners in administrative
segregation, and Arkansas and Kentucky first and second respectively).
38
DAN HUNTING, MORRISON INST. FOR PUB. POLICY, ARIZONA’S INCARCERATED
POPULATION (2015), available at
https://morrisoninstitute/asu.edu/sites/default/files/content/products/The%20Incarcerated
%20Population.pdf. Unlike the state prison increase, “the average number of jail inmates
… declined by 16 percent from 2004 to 2014” in five Arizona counties, including
Maricopa.” Id. at 3.
39
Id.
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low level offenders. How DOC defines repeat and violent offenders needs
to be reviewed.
Current laws and policies crowd Arizona’s prisons with
people convicted of low-level, nonviolent crimes whose
offenses are driven by addiction to alcohol and illegal
drugs. … The large number of low-level and nonviolent
offenders behind bars is a product of Arizona’s mandatory
sentencing laws, which force judges to lock up individuals
who commit repeat but petty offenses. Most of these
individuals are substance abusers whose crimes are related
to addiction and many should be in mandatory treatment
and other community-based programs rather than prison. …
Under the repetitive enhancement, an addict with one prior
conviction for drug possession caught selling a gram of
cocaine faces a sentence that is almost double that of a
dealer caught with a kilo of cocaine for the first time. Such
an outcome flies in the face of common sense and the will
of voters, who clearly intended that convictions for drug
possession should not result in long prison terms. Yet if the
enhancement is invoked and the prosecutor can prove the
facts, the judge must impose an enhanced sentence.40
The cost of our high prison incarceration rate is equally staggering.
The Arizona Department of Corrections has a budget of about $1 billion
annually. That represents 11 percent of Arizona’s $9.2 billion budget for
fiscal year 2016.41 For 2016, DOC Director Charles Ryan recently
requested another 2,500 prison beds (in addition to 1,000 new private
prison beds funded in 2015), with another 1,000 to be funded in 2016. In

40

JUDITH GREENE, JUSTICE STRATEGIES, ARIZ. ATT’YS FOR CRIMINAL JUSTICE, TURNING
THE CORNER: OPPORTUNITIES FOR EFFECTIVE SENTENCING AND CORRECTIONAL
PRACTICES IN ARIZONA 9-10 (2011) [hereinafter TURNING THE CORNER] (quoting JUDITH
GREENE ET AL., FAMILIES AGAINST MANDATORY MINIMUMS, ARIZONA PRISON CRISIS: A
CALL FOR SMART ON CRIME SOLUTIONS (2004),
https://www.justicestrategies.org/sites/default/files/publications/AZbrieffinal3.pdf). In
Arizona, only a low level of drugs is needed to get above the statutory threshold requiring
a harsher sentence. A.R.S. §§ 13-3408 (A)(2), (B)(2), 13-701(C), 13-3401(36)(b), (c)
2015), Under Proposition 200, A.R.S. §13-901.01, a first-time drug offender who is not
selling gets probation with some exceptions.
41
Id. at 25.
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his budget request, Director Ryan noted that “DOC has been adding an
average of 911 inmates a year in recent years with no end in sight.”42
Arizona’s county jails are similarly overburdened. Maricopa
County has had an average daily jail population of 8,314,43 and over
100,000 cycle through Maricopa County jails each year.44 The total
incarceration budget of Maricopa County increased from $43.8 million in
2004 to $102.5 million in 2015.45 This represents “an unsustainable 87%
increase ... [and] a doubling in per-inmate expense from $6,325 in 2004, to
$12,864 in 2015.”46 A lopsided 52 percent of the Maricopa County budget
is spent on criminal justice and public safety.47
Private prisons, first authorized in 2005, now account for 15
percent of Arizona’s prison population, housing mainly a “population that
is inherently less expensive to house: inmates requiring lower security
levels and those without major health issues.”48 Because of the difference
in populations housed publicly and privately in Arizona, it is difficult to
judge whether the State in fact nets any savings from reliance on private
prisons.49 DOJ flip-flopped its position regarding private prisons –
banning them in the Obama Administration then promptly reinstating
them in the Trump Administration – so the federal system may not offer
much constructive guidance.50
42

Laurie Roberts, Opinion, If Only Arizona Were as Interested in Schools as Prisons,
ARIZ. REPUBLIC, Sept. 7, 2015, at A3. Ms. Roberts remarked that, “It seems we are awash
in criminals.”
43
Id.; see also Denny Barney, Bringing Prison Practices into Focus: Maricopa County
Initiative Looks for Solutions, ARIZ. REPUBLIC, Sept. 12, 2015, at 4F.
44
Barney, supra note 43, at 5F. The Vera Institute of Justice also provides a tool,
Incarceration Trends, which allows each county in the country to examine the size of
their jails and their history of growth, evaluate how it compares with similarly situated
counties, and to plan for the future and evaluate reform efforts. Maricopa County’s tool is
available at http://trends.vera.org/rates/maricopa-county-az.
45
Barney, supra note 43, at 5F; see also NEW TRENDS, supra note 5.
46
Id. Note that these statistics are adjusted for inflation.
47
Barney, supra note 43, at 5F.
48
See HUNTING, supra note 38.
49
Id.
50
Sally Yates, Deputy Attorney General, issued the ban on private prisons, citing that
“[t]hey simply do not provide the same level of correctional services, programs, and
resources; they do not save substantially on costs, and ... they do not maintain the same
level of safety and security.” Memorandum from Deputy Attorney Gen. Sally Yates to
the Acting Director, Federal Bureau of Prisons, Re: Reducing our Use of Private Prisons
(Aug. 18, 2016); see also HUNTING, supra note 38, at 3.; Barrett Devlin & Austen
Hufford, U.S. to Stop Using Private Prisons, WALL STREET J., Aug. 19, 2016, at A2.
Immigration’s use of private for-profit detention centers holding immigrants may have
followed suit. Daniel Gonzalez, Feds to review use of for-profit migrant-detention
centers, ARIZ. REPUBLIC, Aug. 30, 2016, at A1. However, the Trump Administration was
quick to dismantle this progressive reform. Matt Zapotosky, Justice Department Will
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An additional problem is the graying of Arizona’s inmates. Almost
10 percent of the prison population is 55 years of age or older, nearly
doubling since 2007, presumably due to lengthy sentences passed in recent
years.51 This results in severe increased healthcare costs for DOC. Given
that advanced age statistically correlates with substantially reduced
recidivism,52 lengthy prison terms that result in elder incarceration make
little sense. Consequently, though it does not increase the prison
population, it substantially increases the costs to taxpayers.
Prioritizing prosecution and incarceration under the present
Arizona sentencing structure has dire funding effects on other community
needs such as schools. As Arizona Republic columnist Laurie Roberts
recently wrote:
Meanwhile, K-12 schools have been shorted by $1.3 billion
in recent years, according to a Maricopa County Superior
Court Judge. This state now kicks in less to public schools
than any other state, according to the U.S. Census Bureau.
And the honors don’t stop there. Arizona also has made the
nation’s deepest cuts to higher education since the Great
Recession, according to the Center on Budget and Policy
Priorities. The non-partisan group recently reported that
Arizona is spending 47 percent less per college student than
it did in 2008. And that was before this year’s $99 million
cut to community colleges.53
This is doubly troubling, given research confirming that education is one
of the surest ways to prevent youth from turning to crime in the first
place!54
Again Use Private Prisons, WASH. POST (Feb. 23, 2017),
https://www.washingtonpost.com/world/national-security/justice-department-will-againuse-private-prisons/2017/02/23/da395d02-fa0e-11e6-be05-1a3817ac21a5_story.html.
51
See HUNTING, supra note 38.
52
Numerous studies have confirmed that recidivism drops off markedly with age even as
young as age 40. See, e.g., Alfred Blumstein & Jacqueline Cohen, Characterizing
Criminal Careers, 237 SCIENCE 985, 991 (1987); Alex R. Piquero et al., Assessing the
Impact of Exposure Time and Incapacitation on Longitudinal Trajectories of Criminal
Offending, 16 J. ADOLESCENT RES. 54 (2001).
53
Roberts, supra note 42; see also Laurie Roberts, Opinion, Despite Federal Report,
Arizona Still in Love with Private Prisons, ARIZ. REPUBLIC, Aug. 19, 2016, at A3.
54
Kathryn Hanson & Deborah Stipek, Opinion, Schools v. Prisons: Education’s the Way
to Cut Prison Populations, MERCURY NEWS (San Jose) (May 15, 2014, 9:26 am),
https://www.mercurynews.com/2014/05/15/schools-v-prisons-educations-the-way-to-cutprison-population.
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C. The Push To Punish
This admitted focus on incarceration goes back to the 1960s,
according to Harvard historian Elizabeth Hinton.55 At the time, the war on
crime had enjoyed the bipartisan embrace of punishment by both liberals
and conservatives.56 Although liberal President Lyndon Johnson is better
known for his “War on Poverty,” it was his “War on Crime” that evolved
into incarceration as the major means of reducing crime.57 Nixon’s “War
on Drugs,” Regan’s escalation of it, and Clinton’s 1994 Crime Bill all
contributed to the incarceration boom and the concomitant cost boom.58
The push to incarcerate in turn led to the construction of more prisons.
55

ELIZABETH HINTON, FROM THE WAR ON POVERTY TO THE WAR ON CRIME: THE
MAKING OF MASS INCARCERATION IN AMERICA (2016). Others attribute the start of this
pernicious movement to the 1980’s. See Mona Lynch, Opinion, Reigning in Federal
Prosecutors, NEW YORK TIMES, June 2, 2015, at A19. John F. Pfaff argues the major
contributor to America’s mass incarceration problem is ambitious politicians passing
draconian laws, and over-zealous prosecutors who operate with wide discretion and little
oversight. JOHN F. PFAFF, LOCKED IN (2017). He noted that, “Prosecutors threaten long
sentences and plea-bargain down which means that pretty much nobody has his day in
court.” Id.
56
HINTON, supra note 55, at 10. Others attribute the start of this pernicious movement to
the 1980's. See NEW YORK TIMES, June 2, 2015 at A19. But see Adam Gopnik, How We
Misunderstand Mass Incarceration, THE NEW YORKER (Apr. 10, 2017),
https://www.newyorker.com/magazine/2017/04/10/how-we-misunderstand-massincarceration. Gopnik reviews Fordham Law Professor John Pfaff's recent book "Locked
In" (Basic 2017), where the author discusses the reasons for overincarceration, painting
the criminal justice system as composed of prosecutors who overcharge and them plead
down, creating a situation where pretty much nobody gets his day in court. Gopnik writes
"a defendant forced to choose between a thirty year sentence if convicted of using a gun
in a crime, and pleading to a lesser drug offense is bound to cop to the latter. There is
basically no limit to how prosecutors can use the charges available to them to threaten
defendants." Added to the mix is racist persecution of young black men for nonviolent
drug crimes. Another culprit is the mandatory minimum sentencing laws. But neither of
these is the real reason for overincarceration. It is prosecutors. It is Pfaff's thesis, as
described by Gopnik: “[n]inety-five percent of criminal cases in the U.S. are decided by
plea bargains--the risk of being convicted of a more serious offense and getting a much
longer sentence is a formidable incentive--and so prosecutors can determine another
man's crime and punishment while scarcely setting foot in a courtroom.” To reduce
prison populations Pfaff urges a program of "graduated release" where small numbers of
inmates reaching age 40 would be released and kept track of to show the public how
small, in Pfaff's view, the risk of reoffending is.
57
HINTON, supra note 55, at 10.
58
Id. For example, the Sentencing Reform Act of 1984 emphasized deterrence and
incapacitation. Pub. L. 98-473, Title II, §218 (a) (8), Oct. 12, 1984, 98 Stat. 2027.
Contrast this with the more recent Sentencing Act supported by President Obama (and
that had received bipartisan support in the Senate). See Sentencing Reform and
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Of course underlying the push to imprison is a belief that harsher
sentencing will make Arizona safer. Nevertheless, the incarceration of
nonviolent offenders, especially drug offenders for possessing small
amounts of marijuana, exceeded those for all violent crimes in 2015. This
is true even though social attitudes toward the drug have changed with
some states legalizing its use or decriminalizing small quantities and, as
noted above, this despite a steep decline in crime rates over the last two
decades, including a 36 percent drop in violent crime.59 Is nonviolent drug
possession justifiably Arizona’s no. 1 safety concern?
Further, even if safety is the prime objective of the War on Crime,
we live in a time of reduced violent crime. By 2016,
The country’s violent crime is about half of what it was in
1991. Cities, in particular, have become markedly less
dangerous. Less than half as many police officers are killed
in the line of duty today as in the mid 1970’s. In 1968,
Americans rated “crime and lawlessness” as the single most
important domestic problem facing the nation. Today,
according to Gallup, they rank “crime/violence” below
issues like economy, unemployment, racism and race
relations, and dissatisfaction with government.60
Aside from long sentences, defendants also face a host of serious
collateral consequences. For example, in United States v. Nesbeth,61 U.S.
District Judge Frederic Block urged judges to realize how felony
convictions affect peoples’ lives. Ms. Nesbeth had faced a sentencing
range of 33-41 months for bringing 0.6 kilos of cocaine into the country at
Corrections Act of 2015, S. 2123–, 114th Cong. (2015),
https://www.congress.gov/bill/114th-congress/senate-bill/2123 (listing bipartisan
cosponsors).
59
Timothy Williams, Study Finds Disparities in Arrests for Marijuana, N.Y. TIMES, Oct.
13, 2016, at A19 (highlighting a report by Tess Borden, a fellow at Human Rights Watch,
and the ACLU). A disproportionate number of those arrested, according to the study, “are
African-Americans, who smoke marijuana at rates similar to whites but are arrested and
prosecuted far more often for having small amounts for personal use.” Id.
60
Beverly Gage, Riot Act, N.Y. TIMES MAG., Sept. 4, 2016, at 11. Though homicides are
up in a number of cities nationally, “homicide rates are still much lower than they were in
the 1990s.” Haeyoun Park & Josh Katz, N.Y. TIMES, Murder Rates Rose in a Quarter of
the Nation’s 100 Largest Cities Sept 9, 2016, https ://www.nytimes.com
/interactive/2016/09/08/us/us-murder-rates.html. While murder rates were up in 25 of the
nation’s 100 largest cities, such rates “remained largely unchanged in 70 cities and
decreased significantly in five.” Id. Chicago’s homicides are mainly attributed to gang
violence. Beverly Gage, Riot Act, N.Y. TIMES, Sept. 3, 2016, at B11.
61
United States v. Nesbeth, 188 F.Supp.3d 179 (E.D.N.Y. 2016).
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the behest of her boyfriend (though she was not paid for this favor). She
was 20, lived with her mother, had been enrolled in college, worked with
children as a counselor in lower-income areas, and was a first-time
offender. Employed as a nail technician, she did not use illegal drugs. She
had fully complied with her conditions of release and efforts made at
rehabilitation. Judge Block varied substantially from the Guidelines,
sentencing her to one year of probation, six months of home confinement,
and 100 hours of community service.62 Judge Block had declined to put
her in prison because of the number of collateral consequences she will
face, some for the rest of her life as a convicted felon:
Today a criminal freed from prison has scarcely more
rights, and arguably less respect, than a freed slave or a
black person living “free” in Mississippi at the height of
Jim Crow. Those released from prison on parole can be
stopped and searched by the police for any reason... and
returned to prison for the most minor of infractions, such as
failing to attend a meeting with a parole officer.... The
“whites only” signs may be gone, but new signs have gone
up – notices placed in job applications, rental agreements,
loan applications, forms for welfare benefits, school
applications, and petitions for licenses, informing the
general public that “felons” are not wanted here. A criminal
record today authorizes precisely the forms of
discrimination we supposedly left behind – discrimination
in employment, housing, education, public benefits, and
jury service. Those labeled criminals can even be denied
the right to vote.63
He called for all criminal practice stakeholders to pay greater
attention to these consequences,64 advising that 50,000 federal and state
statutes and regulations impose a variety of penalties, disabilities, or
disadvantages on convicted felons.65 Often, moreover, “the inability to
62

Id. at 194-95.
Id. at 182-83 (quoting MICHELLE ALEXANDER, THE NEW JIM CROW: MASS
INCARCERATION IN THE AGE OF COLORBLINDNESS 141 (2012)).
64
Id. at 197 (citing, inter alia, Council of State Gov’ts Just. Ctr., NAT’L INVENTORY
COLLATERAL CONSEQUENCES CONVICTION, https://niccc.csgjusticecenter.org (last visited
Feb. 17, 2018) [hereinafter COLLATERAL CONSEQUENCES DATABASE]); see also RAM
SUBRAMANIAN ET AL., VERA INST. OF JUST. RELIEF IN SIGHT?: STATES RETHINK THE
COLLATERAL CONSEQUENCES OF CRIMINAL CONVICTION, 2009-2014 (2014).
65
Nesbeth, 188 F. Supp. 3d at 184 (citing COLLATERAL CONSEQUENCES DATABASE,
supra note 64); see also UNIF. COLLATERAL CONSEQUENCES OF CONVICTION ACT (UNIF.
63
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obtain housing and procure employment results in further disastrous
consequences such as losing child custody or going homeless. In this way,
the statutory and regulatory scheme contributes heavily to many exconvicts becoming recidivists and restarting the criminal cycle.”66
II. ADDRESSING OVER-INCARCERATION: LESSONS FROM FEDERAL
INITIATIVES
Arizona taxpayers have been bearing the burden of an expensive
prosecution and incarceration program that has itself done little to reduce
crime, yet has commandeered resources that could be used to correct other
serious problems plaguing our people as well as intervene to prevent
crime. As fiscal responsibility demands increase, finding ways to reduce
sentences of non-dangerous offenders has become imperative. There are a
number of options to accomplish this. One place to start looking for ideas
is with the federal government.

A. Charging Priorities
The federal government took seriously its over-incarceration
problem. While it approached the issue in a number of ways, a key starting
point was the recognition that America had prosecuted and sentenced lowlevel, nonviolent drug offenders far too harshly. Though there had been
much laudatory interdiction in the large-scale production and trafficking in
illegal substances in the “War on Drugs,” getting to the kingpins was
costly and difficult. The “War on Drugs” also was waged too often against
the little fish, targeting users and local street dealers under the theory that
stopping the buying market would dry up the production and distribution
networks. Many years later, we know that that did not work, but for
decades the federal government divided its drug enforcement resources
between attacking the source and the local small fry. The latter were far
easier to catch, and so (like the states) the feds started to incarcerate a vast
number of low level, nonviolent drug offenders.
It is a matter of priorities. For several decades, Congress and the
U.S. Sentencing Commission had made putting away drug traffickers of
any level their priority. Under the flag of the War on Drugs, Congress
ramped up its statutory sentencing ranges, creating mandatory sentencing
for even small quantities of drugs. The Sentencing Commission followed
L. COMM’N 2010),
http://www.uniformlaws.org/shared/docs/collateral_consequences/uccca_final_10.pdf.
66
Nesbeth, 188 F. Supp. 3d at 185 (internal citations omitted).
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suit and crafted sentencing guidelines that would produce severe sentences
for drug offenders. Attorney Generals demanded maximum prosecution in
charging directives such as the Ashcroft Memo.67 Long after policy
makers had turned their attention to illegal aliens, child pornography, or
whatever the current “crime of the month” was that captured media and
politician attention, the harsh drug sentencing regime remained. It
continued to feed a substantial number of minor drug players into decadeslong sentences in federal prisons. Though priorities changed, the
government neglected to undo the mass incarceration crisis that it had
placed in motion.
Thankfully, the tide started to turn with the Obama Administration.
Attorney General Holder changed priorities with his “2010 Holder
Memo.” Although the “Ashcroft Memo” had instructed prosecutors to
charge so as to achieve the greatest sentence possible, this first Holder
memo called for “reasoned exercise” of prosecutorial discretion.
“Charging decisions should be informed by reason” as well as the four
grounds for sentencing (deterrence, public safety, rehabilitation, and
punishment) – no longer guided by punishment alone.68
Three years later, he unveiled his “Smart on Crime” initiative. The
second of its five purposes was to “reduce overburdened prisons.”69 The
Initiative explained why low-level, nonviolent drug offenders would be
getting different treatment:
Our prisons are over-capacity and the rising cost of
maintaining them imposes a heavy burden on taxpayers and
communities … [with] the Bureau of Prisons comprising
one-third of the Justice Department’s budget. This means a
67

Memorandum from Attorney Gen. John Ashcroft to All Fed. Prosecutors, Re:
Department Policy Concerning Charging Criminal Offenses, Disposition of Charges, and
Sentencing (Sept. 22, 2003) [hereinafter Ashcroft Memo],
https://www.justice.gov/archive/opa/pr/2003/September/03_ag_516.htm (“It is the policy
of the Department of Justice that, in all federal criminal cases, federal prosecutors must
charge and pursue the most serious, readily provable offense or offenses that are
supported by the facts of the case . . . . The most serious offense or offenses are those that
generate the most substantial sentence under the Sentencing Guidelines, unless a
mandatory minimum sentence or court requiring a consecutive sentence would generate a
longer sentence.”).
68
Memorandum from Attorney Gen. Eric Holder to All Fed. Prosecutors, Re:
Department Policy on Charging and Sentencing (May 19, 2010) [hereinafter 2010 Holder
Memo], https://www.justice.gov/sites/ default/files /oip/legacy /2014/07/23/holdermemo-charging-sentencing.pdf.
69
U.S. DEP’T OF JUST., SMART ON CRIME: REFORMING THE CRIMINAL JUSTICE SYSTEM
ST
FOR THE 21 CENTURY 2 (2013),
https://www.justice.gov/sites/default/files/ag/legacy/2013/08/12/smart-on-crime.pdf.
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top to bottom look at our system of incarceration. For many
nonviolent, low-level offenses, prison may not be the most
sensible method of punishment.70
Calling for “meaningful justice reform,” Attorney General Holder
announced charging policy changes, many directed at reducing drug
sentences.71 He issued his 2013 charging memo “refining” mandatory
sentence charging in drug crimes. Federal drug sentencing had had two
basic means of drastically increasing mandatory time: (1) alleging prior
drug trafficking or crimes of violence convictions; and (2) charging a
certain quantity of drugs (since drug sentencing was largely determined by
the amount of contraband). The “2013 Holder Memo” directed prosecutors
to not charge either of those enhancements when the defendant was a low
level, nonviolent drug dealer without a significant criminal record or ties
to organized crime.72 The spirit of this policy change has additionally led
to a noticeable reduction in charging other mandatory drug sentencing
offenses such as possessing a weapon when committing a drug crime,
conducting a Continuing Criminal Enterprise, or dealing drugs near a
school. Federal practitioners confirm that these policy changes have
substantially cut back filing mandatory drug enhancements.
At the same time, there was a shift away from pursuing truly lowlevel drug offenders in federal courts. After 9/11, combatting terrorism
became the highest priority, and the government decided to divert its
prosecutorial resources toward that end. Attorney General Holder stated
when starting his “Smart on Crime Initiative:” “We must always endeavor
to ensure we use our limited resources in a manner that is consistent with
our responsibility to effectively enforce the criminal law, … maximiz[ing]
efforts to prosecute the right criminal cases consistent with our mission.”73
Hence, he made explicit that DOJ’s “Priority Goals” were:





National security;
Violent crime;
Financial and healthcare fraud; and
Vulnerable victims.74
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Though dismantling major drug trafficking remained a “goal,”75
prosecuting drug offenses is no longer a “priority.” Indeed, line
prosecutors were advised to consider alternatives (such as state drug
prosecutions) when the crime is not among the stated priorities.76 Thus in
2015, Deputy Attorney General Yates issued a charging memo reminding
prosecutors that corporate wrong-doing was a priority77 – the broad
approach to the “War on Drugs” ostensibly relegated to ancient history for
the time.
Overall, the BOP inmate population (which had steadily increased
to a total population of 220,000 in 2013), has been steadily decreasing
since then. By the end of 2016, the population was down to 192,000.78
Changes in addressing drug offenders had a significant positive impact on
this progress. As a result of A.G. Holder’s policy decisions regarding
charging, future BOP overcrowding will be substantially diminished. The
number of drug case filings had already been steadily declining in federal
courts by the close of 2016:
FY12
FY13
FY14
FY15

25,712 cases
23,179 cases
22,193 cases
20,790 cases79

By limiting drug prosecutions to the more major offenders, the Justice
Department significantly reduced its future prison population.
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Admittedly, DOJ’s charging policies have reverted at the outset of
the Trump Administration. In May of 2017, Attorney General Sessions
issued a memorandum to the U.S. Attorneys’ Offices and DOJ, rescinding
A.G. Holder’s charging policies.80 This was not an unexpected pendulum
swing after the progressive changes the Obama Administration made, and
it is hopefully temporary. The “Sessions Memo” first stated that
prosecutors should once again charge the harshest offenses (with
presumably the harshest sentencing enhancements). However, the memo
immediately allowed for exceptions under prosecutorial discretion, and
with supervisor approval, in accordance with the policy that had long been
in effect in DOJ. The second issue in the “Sessions Memo” was the
requirement that prosecutors disclose all relevant facts to probation and
the sentencing judge. This, though, has been the norm.
On the other hand, at the outset of the memo, A.G. Sessions said
the goal was to achieve “just and consistent results in federal cases.” That
implies that charging and sentencing thereafter should be consistent with
charging and sentencing that occurred during the 8 years of the Obama
Administration. Prosecutors who felt that 5 years sufficed for a drug
offense in December of 2016 would be hard-pressed to contend in a
similar case in February of 2017 that life without parole provided
“consistent” prosecutorial treatment. As of this publication, it remains
uncertain how this policy will be applied and interpreted, especially given
states’ and Congressional trends that continue to try to reduce sentences.
Additionally, a central concern of the Trump Administration is
reducing federal spending, and bipartisan Congressional support to
decrease prison overcrowding remains in force. As discussed above, the
federal Bureau of Prisons demands a lion’s share (in FY 2016 25 percent)
of all funding going to DOJ, exceeding the budgets of prosecutions and all
other agencies but the FBI.81 Moreover in his proposed FY 2018 budget,
President Trump slashed the BOP prison construction budget by $1
billion.82 It is therefore quite likely that fiscal priorities generated by
80
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housing a potential burgeoning federal inmate population will continue to
curb excessive sentencing despite initial pronouncements of A.G.
Sessions.
Concurrently, states are determined to continue their efforts to
unpack their prisons in their own state systems – and A.G. Sessions’
mandates only apply to federal prosecutions.83 At least 30 states, Arizona
not included, have passed reforms such as reducing penalties for minor
possession, giving judges more power to sentence to probation, limiting
how many theft crimes qualify as felonies, and reducing mandatory
minimum sentences for a number of crimes.84 “So far, state-level criminal
justice overhauls have helped reverse what had been an inexorable rise in
the total United States prison population: After peaking in 2009, total state
prison rolls had fallen about 5% by 2015 to 1.48 million, according to the
Sentencing Project.”85 The additional benefit is that “states that have most
reduced their prison population have also seen the biggest drop in their
crime and recidivism rates.”86

B. Sentence Reductions
For those prosecuted for drug crimes, a number of inroads in the
past decade have reduced lengthy sentences. Some background: federal
sentencing is formulated by (a) broad sentence ranges mandated by
Congress in statutes; (b) much more precise sentence ranges advised by
the Sentencing Commission in its guidelines; (c) interpretation of those
statutes and guidelines by case law; and for any play that remains, (d)
judicial discretion to formulate a fair and just sentence per 18 U.S.C. §
3553(a) (the four policy grounds underlying sentencing). Sentence
reductions in any of these steps lower prison overcrowding.
Reducing Statutory Ranges – A number of bills have been
introduced in Congress to reduce mandatory sentence ranges, and they
continue to be revived.87 Starting in 2001, a series of bills addressed the
inequities between heavy sentencing for crack cocaine and moderate
sentencing for powder cocaine.88 These were in response to the criticism
that crack’s grossly excessive punishment was due to it being a drug of
choice in the African-American communities while powder was the drug
83
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of choice in Anglo-American communities.89 Senator Durbin, a leader in
drug sentencing reform, warned that “The sentencing disparity between
crack and powder cocaine has contributed to the imprisonment of African
Americans at six times the rate of whites and to the United States’ position
as the world’s leader in incarceration.”90 In 2007, seven such bills were
proposed including the Fairness in Drug Sentencing Act of 2007, but none
prevailed.91 Finally in 2010, Senators Durbin, Leahy, and Sessions
succeeded with the Fair Sentencing Act.92
The Fair Sentencing Act provides two ways to lower sentences.
First, it increased the drug quantities necessary to trigger higher sentence
ranges. For example, a defendant faced the highest statutory range of 10
years to life if he had 50+ grams of crack before the Act but could not get
that range afterward unless he had 280+ grams.93 It increased those drug
quantity thresholds for almost every type of drug. Second, it eliminated
the mandatory minimum 5-year penalty for simple possession of crack.
Congress to this day continues to introduce sentencing reform bills,
and it appears likely that one will be passed in some form soon. These
include reductions of mandatory minimum sentencing, expansion of
Safety Valve applicability, provisions for early release, and increases in
“good time” earned release credits. Nonetheless much depends on changes
in Congress after the election, because a small but vocal minority has
opposed it, and supporters have been divided by the extent of statutory
reform that they would propose and Attorney General Sessions remains a
wild card with respect to statutory sentencing changes.94
Breaking Through Charged Mandatory Minimums – The
federal system has developed two principal means to avoid the statutory
mandatory minimum sentencing that can lead to unduly lengthy sentences
(hence prison overcrowding). The first is “Substantial Assistance” where
defendants provide evidence and often assistance or testimony to aid the
government in prosecuting others (such as making a confrontation call or
89
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setting up a drug bust). When a defendant cooperates this way, the
government can file a motion confirming his assistance and
recommending a lower guidelines sentence. There are two mechanisms to
do this – U.S.S.G. § 5K1.1 allows for a sentence reduction motion before
sentencing,95 and Fed. R. Crim. P. 35 allows for a reduction at any time
after sentencing.96 Significantly, Substantial Assistance allows a judge to
sentence below a statutory mandatory minimum sentence. The postsentencing option differs markedly from the Arizona sentencing scheme
and allows prisoners to reduce their sentences even years later by
providing critical prosecution assistance and information. For instance, if a
defendant had a 151-month sentence for cocaine distribution (where there
was a 10-year mandatory minimum), and she cooperated in prosecuting
her co-defendants, the government could move for a 4-level reduction in
her guidelines. That would result in a guidelines sentence of 100 months –
which is below her mandatory minimum of 10 years (or 120 months). The
government’s motion authorizes the judge to sentence below the statutory
minimum. The government recommends how much of a sentence
reduction to grant in its motion, though judges may disagree (especially
when they feel it is inadequate) and have granted greater and lesser
sentence reductions than what the government had recommended.
The second means to avoid mandatory minimum sentencing is the
federal Safety Valve provision.97 It allows persons with no (or almost no)
recent criminal record to drop below their high statutory ranges when they
plead guilty and provide full information to the authorities. This is
different from Substantial Assistance in that the defendant does not have
95
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to play any role in testifying or assisting in building a case, but is simply
obligated to tell everything he or she knows. The reduction allows the
judge to disregard the statutory mandatory minimum to drop the allotted
number of Guidelines levels. Hence when a defendant with no record is
arrested with 281 grams of crack cocaine, his guidelines sentence range is
97-121 months, though normally, he could get no less than his 10-year
statutory minimum; however, if he qualifies for Safety Valve, he would
drop below the mandatory sentence by two offense levels to a range of 7897 months.
Reducing Sentencing Guidelines Ranges – The greatest changes
have come about in the Sentencing Guidelines. There have been three
major changes in the drug sentence guidelines. In 2008, the Commission
announced its Amendment 706 (“Crack Retro”) which reduced the
sentencing disparity between crack and powder cocaine from its previous
100:1 ratio. It dropped crack guidelines by 2 offense levels, yielding for
instance a 168-month sentence in place of a 210-month one. It further was
applied retroactively so that those already serving time on crack sentences
could get relief.98 Two years later, Amendment 750 (“Crack Retro II”)
imposed the more substantial 18:1 ratio between crack and powder
cocaine, again applied retroactively.99 By 2015, the Commission
recognized that all drug sentences were unproductively excessive. It thus
promulgated Amendment 782 (“Drugs Retro”) which reduced guidelines
retroactively for virtually all drugs by 2 offense levels.100 The benefit of
retroactivity, incidentally, is that it lowers existing as well as future prison
populations.
While President Obama’s commutations are the most high-profile
examples of people getting out of prison early, their numbers (total of
1,715 grantees) pale in comparison with those who have been freed under
changes made by the Sentencing Commission with Crack and Drugs Retro
amendments. The 2014 Amendment 782 made thousands of people
eligible for early release. Pursuant to Amendment 782, judges throughout
the country have freed more than 13,000 people, according to the Justice
Department, and 29,000 other people have been resentenced to reduced
time.101
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Other guidelines amendments were especially helpful to drug
defendants. Most notable is the “Minor Role” adjustment.102 Before 2015,
sentence reduction for minor role was disfavored, and so was seldom
employed. A person peripherally involved in transporting a single load of
drugs could receive the same crushing sentence as the distributors. More
troubling, if he had a limited and local role in a sizeable multi-state
conspiracy, he could be sentenced based on the drug quantity of the whole
conspiracy. The Minor Role amendment has since greatly reduced
sentences of peripheral participants in large drug operations. By way of
example, an individual who would have been sentenced to 324 months
could face only 135 months with a Minor Role adjustment. Another
favorable 2015 Guidelines change restricted the scope of “Relevant
Conduct.”103 Federal sentences are based on charged conduct plus other
related (“relevant”) criminal conduct, so defendants were liable for
whatever credible (often utter hearsay) evidence there was of other related
drug dealing; in conspiracy cases, they could be held accountable for all
acts of co-conspirators as well. With the limitation that went into effect on
Relevant Conduct, defendants could only be sentenced based on the
conduct they were actually aware of and consented to. For conspiracy
cases especially, this can result in a considerable reduction.
The Commission has recommended productive changes to a
recidivist provision, Career Offender, which can enormously increase the
sentence of a drug offender who has only 2 prior drug trafficking or
violent offenses.104 For example, where 50 grams of heroin would get 37
months, as a Career Offender it would be 210 months; the average Career
Offender sentence is 147 months.105 Due to addicts common lengthy
criminal records, this guideline has come into play extensively, and Career
Offenders now comprise 11 percent of the prison population.106 The
recommended changes would limit application of Career Offender,
sparing many low-level, nonviolent drug offenders from this excessive
enhancement.107
Limiting Application of Statutes and Guidelines – Appellate
courts have interpreted statutes and guidelines to restrict the impact of
aggravating sentence terms. Though this generally is decided under
traditional statutory language interpretation principles, there is occasional
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reference to the Rule of Lenity policy that resolves ties in favor of the
defendant.108 Some states, such as Texas, have reversed their positions and
enacted lenity statutes.109 The past decade has seen a rash of cases limiting
what crimes constitute “crimes of violence” for recidivist treatment. For
instance, some simple assaults, burglary, being a felon in possession of a
firearm, and even robbery may no longer qualify as “crimes of violence”
priors.110 After years of voicing its frustration with Congress’s vague
“crime of violence” standard, the Supreme Court finally declared that
phrase unconstitutional.111 This meant that the harsh sentencing
enhancements for many prior “crimes of violence” may no longer ratchet
up an individual’s sentence.
Courts have also rejected prosecuting certain fact patterns under
statutes defining far more serious crimes, i.e., prosecutorial overreaching
or over-criminalization. Two cases dealing with factually minor criminal
conduct charged under extremely harsh statutes aptly illustrate “overcriminalization.” When Mrs. Bond learned that her husband had
impregnated her best friend, she left arsenic on the woman’s doorknob and
mailbox, a tactic that failed to do any more harm than a minor rash, and
which was certainly a simple assault. Her conviction under the Chemical
Weapons Treaty (intended for prosecuting governments using chemical
weapons in warfare) was struck down by a sarcastically indignant
Supreme Court.112 Similarly when Mr. Yates threw the fish overboard
after being cited for catching ones that were too small, he was prosecuted
under the Sarbanes Oxley Act (enacted in the wake of the Enron/Arthur
Anderson debacle, to punish those destroying corporate financial
documentation). The Supreme Court also reversed Yates’ conviction.113 In
both cases, the Court made clear that it would not tolerate prosecutors
“pushing the envelope” by applying criminal statutes beyond their
intended scope.
108
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C. Executive Actions
In 2013, President Obama announced his Clemency Initiative,
offering a truly revolutionary approach. He designed clemency criteria to
correct the unduly harsh federal sentencing that had glutted federal prisons
during the past several decades. Key to eligibility was that the inmate’s
sentence under today’s laws (given all the changes discussed above)
would be substantially shorter. In total, 1,715 rehabilitated federal inmates
were granted sentence commutations after having served at least 10 years
of their unduly lengthy sentences, many serving life without parole.114
Additionally, his program for Compassionate Release (of inmates who are
elderly or suffer from serious medical conditions primarily) was
broadened in 2013 and 2015.115 Combined with the intention to expand
these grants under compelling circumstances, both measures will reduce
prison populations. Both these changes have received widespread popular
support.
It is unknown whether President Trump will continue an
invigorated clemency initiative of his own or not. He has not criticized the
Obama initiative, so may want to fashion his own version going forward
to ride the wave of support for commutation. On the other hand, his
appointment of A.G. Sessions (who as a policy is seeking maximal
sentencing), suggests that the President may not be inclined to use
clemency much – and even if he did, his DOJ is likely to not approve
much.

D. Success of a Multi-Faceted Approach
Faced with a serious BOP prison overcrowding crisis, combined
with a popular and political shift away from maximal incarceration
practices and toward fiscal conservation during the Obama
114

The Office of the Pardon Attorney’s website reflects that 1,715 individuals had been
granted commutations during President Obama’s term. Office of the Pardon Attorney,
Clemency Initiative, U.S. DEP’T OF JUST., https://www.justice.gov/pardon/clemencyinitiative (last updated Aug. 18, 2017). President Obama’s last White House Counsel,
Neil Eggleston, has called the Clemency Project “the largest pro bono project in
American history,” which he advises “led to 1,700 commutations, a third of which
individuals were serving life sentences.” W. Neil Eggleston, former White House
Counsel, Address at the American College of Trial Lawyers Spring Meeting (Mar. 3,
2017).
115
U.S. DEP’T OF JUST., FED. BUREAU OF PRISONS, CHANGE NOTICE 5050.49, CN-1,
COMPASSIONATE RELEASE/REDUCTION IN SENTENCE: PROCEDURES FOR
IMPLEMENTATION OF 18 U.S.C. §§ 3582(C)(1)(A) AND 4205(G) (2015),
https://www.bop.gov/policy/progstat/5050_049_CN-1.pdf.

31

Administration, the federal government had attacked the problem from a
number of angles. Still protecting the public from dangerous felons, the
Justice Department, Congress and Sentencing Commission, and U.S.
Courts had taken major steps to rein in unduly excessive sentences,
separating the wheat from the chaff. While it is too early to tell what the
Trump Administration will in fact do, aside from changing charging
policy, it is likely that a number of the interventions started by his
predecessor are likely to continue. These interventions offer Arizona ideas
about how it may address its prison overcrowding problems.
In July of 2017, the U.S. Sentencing Commission issued a report
regarding the impact of mandatory minimums on the BOP population.
Those sentenced under mandatory minimums decreased by 14 percent
since 2010, though they still account for 56 percent of all inmates.116
Importantly, the Sentencing Commission attributed this achievement to:
the easing of the stringent drug offense mandatories; DOJ’s prosecutorial
charging policy directing prosecutors to be selective in charging
mandatory sentence offenses; and Congress’s passing the Fair Sentencing
Act which lowered drug mandatory sentences. The report also cautioned
that the recent radical change in DOJ’s charging policy could impact this
otherwise productive trend.117
III. ADDRESSING OVER-INCARCERATION: LESSONS FROM STATE
INITIATIVES
Given that 86 percent of all inmates are in state custody,118 what
other states have done to solve over-incarceration provides guidance for
Arizona. The 46 states that took action to reduce their prison populations
approved an impressive 201-plus separate measures to reform their
sentencing and corrections systems.119 The movement to reduce prison
overcrowding, begun in 2009,120 focuses on three areas: (1) creating
opportunities to divert offenders from the criminal justice system; (2)
enacting sentencing reform (including expanding opportunities for early
release from prison, as well as using alternatives to imprisonment for
community supervision violations); and (3) supporting re-entry into the
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community.121 The Vera Institute’s New Trends report summarizes
representative reforms in each of these areas.122
To make this headway, states often create special committees or
task forces to oversee reform. Additionally, they use data-driven research
and evidence-based approaches for each undertaking. Finally, they often
create oversight bodies to ensure that their reforms achieve their goals.123

A. Avoiding Prison
Many states have initiated broad categories of reform to divert
offenders from prison in the first place. Innovations start with bail reform
(which is one of the productive measures Arizona has implemented), for
pretrial release which not only lowers jail detention numbers, but also
results in shorter sentences.124 Next, obviously, is using deferred
adjudication or deferred prosecution/judgment, conditional discharge, and
eventual dismissal of charges when compliant with supervision terms.125
This prevents not only imprisonment, but also criminal convictions.
Furthermore, a number of states identify defendants eligible for noncustodial alternatives such as citation and release or notice-to-appear
tickets rather than custodial arrest.126
121
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Other innovations include means of addressing specific concerns
that contribute to offense behavior. At first contact, many jurisdictions try
to identify individuals with underlying needs that contribute to criminal
behavior (such as homelessness, mental illness, or substance abuse), and
refer them to community-based treatment and service programs.127 One of
the more productive measures is expanding problem-solving courts that
try to focus intervention for instance with veterans, drunk drivers, or
domestic violence offenders.128 Targeted treatment and social work,
orchestrated through a problem-solving criminal court, can correct
underlying problems that lead to offense conduct. An example of being
more selective in charging also occurs in law enforcement; police chiefs
have granted police officers more discretion to determine whether to arrest
an individual or make a treatment referral.129 Some jurisdictions have also
adopted medication-assisted treatment using methadone, buprenorphine,
or extended-release injectable naltrexone.130 The effectiveness of these
medical therapies, as an evidence-based practice for treating opioid
dependence and other addictions, has enabled judges to have greater
confidence in releasing defendants instead of detention. Finally, given that
veterans comprise 10 percent of the incarcerated population, and they
often struggle with mental illness, anger management, and substance
abuse, many states are now offering targeted justice system programs to
provide treatment and social services to offending veterans.131
Incidentally, the Vera Institute applauded Arizona’s HB 2457 (2014) that
expanded the Homeless Court structure to include Veterans Courts.132
The Deferral of Sentencing Pilot Program adopted in 2014 in Los
Angeles County offers a good example of a highly successful structured
diversion system.133 It only applies to nonviolent misdemeanors for first
offenders willing to plead guilty or no contest. Judges have discretion to
127
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defer a sentence for up to a year during which time the offender must
comply with terms and conditions. Upon successful completion, the
charges are dismissed.

B. Reducing Prison Populations
States have also developed a number of strategies aimed at
reducing prison populations by lowering the number admitted to prison
and the length of time they remain there. These innovations are led by
sentence-reduction legislation, making some offenses eligible for nonprison sanctions, thereby expanding probation availability to low-level,
nonviolent property and drug offenses.134 Relying on custodial placement
in treatment and rehabilitation centers, as opposed to prisons, provides
options for drug offenders to recover so as to prevent recidivism – while at
the same time lowering the prison population. Note that research
established that community-based treatment approaches are more effective
for substance abusers than incarceration in reducing recidivism.135
Enactment of medical amnesty laws protect drug users from prosecution
for drug use when it is discovered as a result of their seeking medical
attention for overdose or addiction. Fourteen states have adopted or
expanded these reasonable medical amnesty laws.136 Many states have
also decided to reduce penalties for property offenses.137 Another practice
in many states is greater reliance on graduated sanctions for probation
“technical” violations, so that prison is not the default response to
violation.138
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NEW TRENDS, supra note 5, at 19-20; see S.B. 38 (Wyo. 2015); S.B. 64, 28th Leg.
(Alaska 2014).
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instance, in Vermont, an addict may call the Vermont Attorney General’s office and get
enrolled in a program that steers low-level lawbreakers with drug addictions into
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The program also covers low-risk offenders with mental health problems. Jennifer Levitz
& Scott Calvert, A Ray of Hope for the Addict – Vermont Experiment Gives Opioid
Abusers a Chance to Get Well Instead of Going to Prison, WALL ST. J., Dec. 24, 2016, at
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See Benedict Carey & Sheri Fink, Trump’s Pick for Mental Health ‘Czar’ Highlights Rift,
N.Y. TIMES, May 25, 2017, at A17.
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137
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for various property crimes to $2,500).
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Other advances shorten or avoid lengthy sentences. “Evidence that
longer sentences have no more than a marginal effect on reducing
recidivism. ... states have also begun to move away from the severe
mandatory minimum sentences enacted during the past 30 years.”139 For
instance, states have enacted sentencing reform that making more crimes
probation-eligible, reclassifying felony classes and penalties, shortening
sentences in general, and giving judges the power to resentence people
premised on good conduct in prison or jail.140 Some have decreased the
length of custodial sentences by increasing means for inmates to earn
release credits, and making parole more readily available. Inmates are
more motivated to program positively when they have a realistic
likelihood of earning an earlier release.141 Additionally, Safety Valve
reductions from mandatory minimum sentences have allowed for shorter
sentences. 142
The most significant reform a state could enact would be creation
of a Safety Valve from mandatory minimum sentences. This allows
authorities to interdict in an individual’s early foray into criminal conduct,
without devastating consequences. Interestingly, though states do not
generally repeal mandatory minimum sentencing statutes, they have been
far more willing to create Safety Valve exceptions.143 For instance,
Maryland allows Safety Valve for drug offenses when the case would
otherwise “result in substantial injustice and is unnecessary for public
safety.” North Dakota allows it for all crimes but armed offenses so as to
avoid “manifest injustice” (defined as “unreasonably harsh or shocking the
conscience”). Oklahoma permits Safety Valve for nonviolent offenses
when the harsher mandatory sentence is “not necessary for public safety,
is unjust in the particular circumstances of the case or if the defendant is
eligible, absent prior convictions, for diversion or alternative
sentencing.”144
139

Id. at 27.
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Strikes Laws, GREATER PHX. ATT’Y AT L., July 2011, at 8.
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Particularly well-taken are statutes that allow judicial officers wide
discretion in applying their Safety Valves. This places the judgment as to
what is appropriate punishment for criminal conduct back in the hands of
trained and experienced jurists selected to exercise their judgment. North
Dakota and Oklahoma have thoughtfully implemented such options,
discussed above.145 Oklahoma offers a well-considered Safety Valve bill:
Notwithstanding any other statute or law to the contrary, a
judicial officer has discretion to disregard a mandatory
minimum sentence in a given case, where such a mandatory
sentence is unjust under the particular circumstances of the
case and not necessary for public safety. This section does
not apply in the case of any offense charged and proven as
violent or dangerous or serious or if a weapon is used to
carry out or attempt to carry out a criminal offense.146
Some states have enacted laws expressly intended to reduce overincarceration. A prime example is California’s Proposition 47.147 The
United States Supreme Court had previously held that California’s
operation of its prisons at nearly 200 percent capacity (with high rates of
mental illness, disease, malfunctioning water and electrical systems,
insufficient programming and gang violence) violated the Eight
Amendment’s prohibition against cruel and unusual punishment.148 The
Court ordered the state to reduce its prison population by 63.5 percent and
improve health services. Consequently in 2011, California initiated a
prison population reduction program called “Realignment.” It reduced
penalties, raised nonviolent felony thresholds that would reduce sentences,
145

NEW TRENDS, supra note 5, at 27.
H.B. 1518, 55th Leg., 1st Sess. (Okla. 2015); ARIZ. REV. STAT. § 13-603(L) (2017).
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Arizona, judicial officers are advised: “The intentional failure by the court to impose the
mandatory sentences or probation conditions in this title is malfeasance.” ARIZ. REV.
STAT. § 13-701(I) (2017). This provision will have to be modified or deleted altogether
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The U.S. Supreme Court upheld the finding of a three-person appeals court panel on
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Brown, concerned incarcerated people with serious mental disorders. The second case,
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and transferred certain low-level offenders to out-of-state prisons and into
county-level community supervision or local jails.149 This was expanded
in 2014 with Proposition 47 that scaled some nonviolent felonies down to
misdemeanors, raised felony thresholds further for property crimes, and
revised drug offense sentencing for “possession for recreational use of any
illegal drug which was reclassified as a misdemeanor... [and] 28.5 grams
or less of marijuana was reduced from a misdemeanor to a civil
violation.”150 Importantly, it allowed those in prison for offenses covered
by Proposition 47 to apply for reduced sentences retroactively as provided
in the new sentencing scheme. “Successful applicants will be able to have
their convictions downgraded from felonies to misdemeanors, and to
receive credit for time already served.”151

C. Support Re-Entry into Society
Over-incarceration can also be reduced by avoiding recidivism
altogether. One of the best ways to do so is to help inmates adjust to their
return to the community. States have developed various re-entry
programming and services, facilitating access to various benefits available
to all their people. Those services help released inmates gain employment,
easing the harmful impact of fees and fines. Also useful for successful reentry is limiting public access to criminal history information. Finally,
collateral consequences of criminal convictions remain a problematic
barrier to re-entry into society, setting up many individuals for failure and
consequently, for return to prison.152
States have developed specific reforms to ease the transition from
prison to the community. Adequate funding/staffing is of course a
preliminary requisite. Some states have provided grants to counties
implementing workforce development programs that include vocational
training and post-secondary education for their parolees or probationers.153
State prisons in a few jurisdictions also were able to hire pre-release
specialists who offer individualized case management aimed at preparing
prisoners for release.154
Because so many releases had substance abuse or mental illness
problems, working on re-entry well before release has been beneficial.
Thus some jurisdictions have involved existing community-based mental
149
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health consultants to help ease re-entry transition of people with mental
illness.155 Others have set up substance abuse counseling, financial
planning, transportation, housing assistance and aid in obtaining public
benefits beginning prior to release.156 Similarly, providing inmates with
vocational and educational opportunities that prepare them to secure
employment when they get out help them succeed. Many prisons focus
vocational opportunities on fields that inmates are most likely to work in
such as construction, truck driving, manufacturing, plumbing, heating,
diesel technology, ventilation, and air conditioning. Those will likely offer
releases a sustainable wage as well.157 Work release or day parole
programs allow inmates to seek employment, attend school, secure
medical treatment, and care for family or property so that they are better
prepared to move back into society.158
Facilitating family reunification is an important adjunct to
traditional re-entry planning. Research has shown that strengthening ties
between inmates and their families promotes both rehabilitation and
avoiding recidivism.159 Investing releases in their community also has a
productive effect on their respecting their community’s laws. Therefore,
many re-entry programs include encouraging civic participation as well as
volunteerism.160
Many trying to “go straight” after prison find that they cannot
navigate the legal and social services challenges that they face. Some basic
needs can be met in re-entry, such as ensuring that eligible people receive
identification cards upon release from prison,161 assisting them in
obtaining health insurance on release,162 waiving fees when applying for
replacement birth certificates, ID cards, and driver’s licenses, and
restoring driver’s licenses to people who have had them revoked after drug
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convictions.163 Some states have extended food stamps eligibility to exoffenders,164 even changing eligibility for the federal Supplemental
Nutrition Assistance Program, contrary to the existing rule.165 A novel
approach is passing laws to shield landlords from liability claims based
solely on a tenant’s criminal record; this enables lessors to have greater
confidence in providing housing to persons with criminal records.166
Having to answer the employment application question whether an
applicant has ever been convicted is a major hindrance to employment. It
frequently results in no interview. Ex-offenders have found that their
eagerness, skills, and frank discussions of their record may get them the
job if they can only get the interview. Hence the “ban the box” movement
sought to prevent employers from asking the criminal convictions question
at least on the job application. In response, a number of states legislated
“ban the box” policies.167 That movement hopes to increase employment
of ex-offenders by reducing, at least on the first interview, the millstone of
a criminal record. Koch Industries, as a leader in American business,
adopted this practice.168 Nearly half the states have banned questions
about criminal backgrounds on job applications, though most policies
affect government hiring and not private employers.169 In fact, some
jurisdictions have enacted legislation to limit public access to,
dissemination of, and use of criminal information altogether.170 Getting a
business license can be hampered by a criminal record; some states have
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changed that so that, as long as the business is not related to anything in
their criminal record, releases may be eligible for business licenses.171
As fines, fees, and costs may exceed their ability to make ends
meet, some re-entry work has been done to prohibit imprisonment or
probation of those in financial hardship for failure to pay a court-ordered
fee or fine.172 Likewise, some places have barred courts from contracting
with collection agencies to collect money from probationers/parolees who
were unable to pay fines, fees, or surcharges.173

D. Impact of Multi-Faceted Approaches
New York and Colorado have led the way to reduce mass
incarceration through a number of approaches. From 1999 to 2012, the
prison population in New York decreased by 26 percent and eleven
prisons closed. In Colorado total prison population declined by just over 7
percent during the same period and four prisons closed. This was
accomplished in each state by drastically reducing sentences for drug
offenses, providing multiple paths for people to avoid incarceration for
drug charges, the removal of mandatory minimum sentences and relaxing
conditions of parole and reducing return to prison for technical
violations.174
Nebraska also provides a practical example of a broad-based,
successful re-entry program. It created a varied and expansive “Vocation
and Life Skills Program” that begins in prison. It features job and life
skills training in prison, requires parole officers to provide transitional
support in obtaining housing, job training, employment, education,
healthcare coverage, and medical assistance, and also includes a “ban the
box” provision with exceptions for law enforcement agencies.175
IV. WHAT ARIZONA HAS DONE
Arizona has adopted few of the potential productive changes that it
could implement to reduce its prison overcrowding situation. Judith
171

NEW TRENDS, supra note 5, at 45; see H.B. 1368, Reg. Sess. (N.H. 2014).
NEW TRENDS., supra note 5, at 47; see H.B. 14-1061, Reg. Sess. (Col. 2014). In
Arizona, the Arizona Code of Judicial Administration (ACJA) adopted the policy of not
revoking probation solely for nonpayment of fees, fines or restitution. See Code of
Judicial Administration, ARIZ. SUPREME COURT, http://www.azcourts.gov/AZ-SupremeCourt/Code-of-Judicial-Administration.
173
NEW TRENDS, supra note 5, at 48; see H.B. 328, Gen. Assemb. (Ga. 2015).
174
JAMES KILGORE, UNDERSTANDING MASS INCARCERATION: A PEOPLE’S GUIDE TO THE
KEY CIVIL RIGHTS STRUGGLE OF OUR TIME 232-33 (2015).
175
NEW TRENDS, supra note 5, at 40; see L.B. 907 (Neb. 2014).
172

41

Greene produced two reports in January 2011176 and April 2012,177
specifically addressing Arizona’s over-incarceration problem. She
observed:
Arizona’s criminal justice policies have been among the
harshest in the nation for many years. The Arizona
Department of Corrections currently incarcerates over
40,000 inmates. Arizona’s incarceration rate has more than
tripled over the past 30 years. As stated in a recent report
from the Arizona Auditor General, “1 in every 749 persons
in Arizona was in prison as of June 30, 1980, while 1 in
every 170 Arizonans was in prison as of June 30, 2008.”
Between 2000 and 2008 the average annual prisonpopulation growth rate in Arizona was 5.1 percent,
compared to just 1.5 percent for the nation as a whole. The
state’s prison growth rate was third highest among all 50
states, and, again, the highest in the Western region. Yet the
rate of violent crime reduction (9.5 percent) in Arizona falls
far short of the reduction in violent crime enjoyed by
residents of states like New York, for example, where a
21.7 percent drop in crime has occurred during the same
period, while taxpayers benefited from an average prisonpopulation reduction rate of 1.9 percent. 178
176
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The state has not participated in the national trend to “downscale
prisons.”179 Current laws and policies crowd Arizona’s prisons with
people convicted of low-level, nonviolent crimes whose offenses are
driven by addiction to alcohol and illegal drugs. Arizona’s repeat-offender
codes fail to make a rational distinction between serious crime and
relatively petty offenses, driving long sentences for people who could be
more effectively and economically sentenced to treatment. The oft-heard
proposition that those in Arizona prisons are mostly violent offenders is
simply not true.180 Nonetheless, state legislators have not enacted laws that
would decrease prison sentences or allow greater options for early release.
Laudably, Arizona’s Prosecutor’s Advisory Council started some
efforts to consider reform. It undertook a survey to identify 3,000
prisoners who could be viable candidates for early release. They applied a
risk assessment tool identifying nonviolent first offenders serving one year
or less, and low-risk, nonviolent Class 4-6 felons serving two years or
less.181 This was a productive exploration of opportunities for reform, but
no steps have been taken in Arizona to have such individuals released
from prison.

A. Establishing Problem-Solving or Specialty Courts
There are also some constructive attempts to prevent potential
DOC inmates from going to prison. A number of Arizona county and
municipal court systems have put into place specialized or problemsolving courts to try to address behaviors that contribute to offense rather
than to simply “warehouse” mentally ill, veterans, or addicted individuals
in jail or prison. Thus, Veteran’s Courts,182 Mental Health Courts,183
effective alternatives (reducing costs and improving public safety) to incarceration. Id. at
1-2. (4) Arizona’s incarceration rate is primarily driven by Truth-in-Sentencing. Id. at 4.
(5) There is no evidence to support the hypothesis that harsher sentences reduce levels of
crime. Id. (6) “Truth-in-Sentencing” laws have not reduced the rate of violent crime. Id.
And (7) The oft-heard proposition that those in Arizona prisons are mostly violent
offenders is simply not true. Id.; Daryl R. Fischer, Prisoners in Arizona: Truth in
Sentencing, Time Served and Recidivism, ARIZ. PROSECUTOR’S ADVISORY COUNCIL
(2012).
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Guardian Review Program, ARIZ. JUDICIAL BRANCH,
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nReviewProgram/index.asp. There are two misdemeanor criminal courts serving area
veterans in Pima County, being The Pima County Justice Court and Tucson City Court,
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Homeless Courts,184 Drug and DUI Courts,185 and Domestic Violence
Courts – either as courts or as diversionary programs – have sprung into
use in counties with sufficient populations to use them. As of this writing,
Arizona is operating 9 Drug Courts (in Cochise, Coconino, Gila,
Maricopa, Navajo, Pima, Pinal, Yavapai, and Yuma Counties, with plans
in the making for one in Mohave County) and 3 DUI Courts. 186 Mental
Health Courts are active in Maricopa and Pima Counties.187 Municipalities
are often even more involved, given that they have less serious crimes
under their jurisdiction and can afford to treat more than incarcerate. For
instance, Phoenix has Homeless, Veterans, and Mental Health Courts.188
Flagstaff offers Mental Health, Veterans, and Family Courts, while Tempe
has its own Mental Health Court.189 These courts work with the defendants
to correct underlying problems that led to the offense behavior, rewarding
success often with alternatives to incarceration.

B. Implementing Evidence-Based Supervision Practices
Though sentencing laws have not materially improved, there have
been some efforts to decrease prison populations from the post-release
2016, at 5. The specialized Transferred Youth Unit provides the youthful probationer
with an officer who possesses expertise in managing juveniles in the adult system and can
coordinate the specialized services needed by this unique population. Juveniles on
standard adult probation are required to participate in the Juvenile Transferred Offenders
Program, a specialized court.
183
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violation end as well. As mentioned, community corrections and
supervision practices implemented evidence-based practices to identify
what offenders are most at risk of failure on supervision, as well as which
ones would need little supervision. Research has shown that increased
services to the high-risk offenders and decreased services to the low-risk
offenders produce less recidivism and violations. Furthermore, it has
established that a number of interventions offered in supervision in fact
work.190
Arizona’s probation and community supervision organizations,
especially in Maricopa County,191 have implemented evidence-based
practices to reduce returns to prison192 without jeopardizing public
190

The research is wide-spread and well-documented. As a mere sampling, see, e.g. D.A.
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safety.193 Essentially, this initiative (known as Smart Justice) identifies
individuals in the justice system who are moderate- to high-risk to commit
new offenses and targets them for treatment and interventions. Because
research suggests that minimizing incarceration for those who are low-risk
to reoffend in fact reduces their recidivism, these individuals are managed
with minimal incarceration. This limits their future contact with the justice
system and attempts to preserve the pro-social factors helping them
succeed (e.g., employment, school, or family ties). The Smart Justice goal
is to incarcerate the right defendants: violent and repeat offenders.194 As a
result, Maricopa County has reduced the overall violent and property
crime rates to historic lows.195 While 40 percent of national jail
populations are moderate- to high-risk of re-offense, 68 percent of the
Maricopa County jail population is identified as moderate- to high-risk of
re-offense!196

C. Avoiding Remanding to Prison upon “Technical” Violations
Efforts have been made to use community-based sanctions to
address “technical” (or non-re-offense) violations of supervision. In
Arizona, the number of technical violations that result in revocation has
consequently dropped dramatically.197 The Council of State Governments
Justice Center recently released a study outlining the incredible reduction
in probation revocations in Arizona state-wide as compared to other states.
Between FY 2008 and FY 2016, there was a 28 percent decrease in
probation revocations which meant a 29 percent decrease in revocations to
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prison.198 Based on that, DOC also backed off of the need for additional
beds for prison and DOC Re-Entry Centers aiding offenders on emerging
from prison. The state-wide probation department has developed a highly
commendable and significant policy of not revoking probationers for
technical violations or minor offenses. It is estimated that this has resulted
in an almost 40 percent reduction of probation revocations.199 This has
contributed to a reduction not only of prisoners who violate, but also
avoids later recidivism.

D. Rejecting “Debtors’ Prisons” for Fines/Fees
Additional programs have helped reduce the number of individuals
in Arizona’s jails. Arizona courts impose costs on defendants to cover
expenses such as day-to-day courtroom operations, drug and mental health
tests, even public defenders (who represent people who cannot afford a
lawyer)! These charges, which mount quickly, are sufficiently disruptive
for lower-income adults who are simply trying to make ends meet. They
can be an even heavier burden on juveniles, one million of whom find
themselves in court each year. When these young people or their families
fail to pay the fees, they may end up behind bars, be forced to return to
court over and over again, or have their drivers’ license suspended,
making it harder for them to go to school or work. Families that are
already struggling to get by may have to decide between paying the courts
or buying food and clothing. Arizona courts already use a risk-based
release system for juveniles so there is no “money for freedom” system in
the juvenile court.200
In 2016, the Arizona Supreme Court, through Chief Justice Scott
Bales, initiated a meritorious program called the Task Force on Fair
Justice for All,201 affecting both civil and criminal cases. The Court
198
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created the Access to Justice Commission in August 2014. Its mission was
to recommend innovative ways to promote access to justice for individuals
who cannot afford legal counsel or are otherwise representing themselves
in civil cases.202 Chaired by Judge Lawrence F. Winthrop, the
Commission was also tasked with developing an informational campaign
to promote the availability of a state income tax credit for contributions to
agencies that serve the working poor, including legal aid agencies in
Arizona.203 Importantly the program also addressed fines, penalties, fees
and pretrial release policies that seek to avoid “an unconstitutional
modern-day debtor’s prison.”204 The Task Force’s priority is to authorize
judges to mitigate mandatory minimum fines, fees, surcharges, and
penalties if the amount otherwise imposes an unfair economic hardship.205
Its goals are clearly stated:
People should not be jailed pending the disposition of
charges merely because they are poor. Release decisions
and conditions should protect public safety and ensure the
defendant’s appearance at future proceedings. Consistent
with the Arizona Constitution, people should not be jailed
for failing to pay fines or other court-assessed financial
sanctions for reasons beyond their control. Court practices
should help people comply with their court-imposed
obligations. Sanctions such as fees and fines should be
imposed in a manner that promotes rather than impedes,

Byers. Significantly the Arizona Town Hall has voted to make criminal justice and
sentencing reform its major topic for 2018.
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The history and mission statement are available on the web. Arizona Commission on
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compliance with the law, economic opportunity, and family
stability.206
Moving Arizona’s justice system away from a “debtor’s prison”
effect is a positive reform that will reduce the incarceration rate.

E. Reducing Pre-Trial Detention
Another important goal of Justice Bales’ Task Force was to reduce
unnecessary pre-sentence incarceration. This again arose from evidencebased research verifying that pre-trial detention correlates with recidivism,
which in turn increases the prison population. Even short pretrial stays of
72 hours have been shown in national as well as an Arizona study to
increase the likelihood of recidivism.207 Pretrial incarceration can cause
loss of employment, economic hardship, interruption of education or
training, and impairment of health or injury because of neglected medical
issues. All those burdens contribute to recidivism.
Requiring a defendant to post money to get out of jail does not
ensure that the person will be more likely to return to court, nor does it
protect public safety. Indeed, in analyzing more than 750,000 cases, a
study financed by the Laura and John Arnold Foundation found that in two
large jurisdictions, “nearly half of the highest-risk individuals are likely to
have access to money to post a case surety. Communities are better served
by assessing the risk defendants pose and their likelihood of appearing for
their future court hearings.”208
To eliminate “money for freedom” (that had been a key component
of Arizona’s bail system) the Task Force made 65 recommendations.209
The previous system had too often been based on the individual charge or
charges rather than the risk the defendant posed.210 The Task Force
206
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replaced this “with a risk-based release decision system ... to keep the high
risk people in jail and release low- and medium- risk individuals,
regardless of their access to money.”211 A risk-based approach maintains
public safety while maximizing release of those who are not threats.
Toward that end, all Arizona superior courts adopted the “Arnold
Grid” or “Public-Safety Assessment (PSA)” to better assess risk, hence
increase pre-trial release. Arizona was a pilot state for the Arnold
Foundation which developed the instrument.212 The Arnold Grid is used
for initial appearances to objectively determine risk, limiting the number
of cases where an individual is jailed with a bond. It provides an evidencebased release system – fulfilling one of the recommendations of the Task
Force. The Grid produces a failure to appear score as well as a new
criminal activity score. Both are based on the PSA, comprised of nine
factors such as age at arrest, whether the current charge is violent, prior
convictions, prior violent convictions, and prior failures to appear. For the
second six months of implementation, the application of the PSA resulted
in 44 percent more own recognizant releases and 23 percent more
supervised releases.213
Arizona additionally already uses a risk-based system for
juveniles, so there is no “money for freedom” system in juvenile courts. A
juvenile may only be held in detention if he or she will not “be not be
present at any hearing or the juvenile is likely to commit an offense
injurious to self or others.”214
211
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The Maricopa County Justice Court Video Appearance Center
further significantly reduced “the amount of time defendants are held in
custody on misdemeanor charges pending appearance in the justice
courts.”215 Not only does it eliminate transporting prisoners to and from
the 26 justice courts, but it also reduces pretrial confinement time in such
cases by 50 percent with an additional 30 percent anticipated when a
proposed Intake and Release Facility becomes operational.216 The Center
complements the Arizona Supreme Court’s Fair Justice Task Force
initiative as well as Maricopa County’s Smart Justice program.

F. Assisting Defendants to Comply with Court Appearances
Another Arizona innovation is the Compliance Assistance Program
recently implemented by the Phoenix Municipal Court. It “notifies
defendants who have had their driver’s licenses suspended that they can
come to court, arrange a new and affordable time payment program, and
make a down payment on their outstanding fine.”217 When this is done
with respect to traffic fines, fees, and parking charges (that prevent
reinstatement of an Arizona driver’s license), the Court will, without the
individual seeing a judge, notify Motor Vehicle Department (“MVD”) that
the individual is in compliance. The individual is then advised to contact
MVD to find out what steps are needed to reinstate driving privileges.
More than 5,000 people have used this program in its first four months.218
The added bonus is that all collection costs previously added to any
balance owed are waived. Justice courts in Maricopa County have for
quite a while been recalling suspensions of licenses for people who appear
in court ready to make payments.
To reduce unnecessary jail time, an Interactive Voice Response
System adopted in Pima County Consolidated Justice Courts and the
Glendale and Mesa Municipal Courts notifies defendants of upcoming
criminal division. Over five years, the incarceration declined 35% (detention) and 40%
(juvenile corrections).” Annual Report FY 2015, ADULT AND JUV. PROB., SUPERIOR AND
JUST. CTS., (2015),
https://www.superiorcourt.maricopa.gov/MediaRelationsDepartment/docs/annual-report2015.pdf; see also Bill Hart, Juvenile Justice in Arizona: The Fiscal Foundations of
Public Policy, MORRISON INST. FOR PUB. POLICY (2016),
https://morrisoninstitute.asu.edu/sites/default/files/content/products/JUVENILE%20JUS
TICE%20IN%20AZ_final.pdf.
215
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216
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court dates, missed payments, and the issuance of warrants. 219 Fewer
failures to appear mean less pre-sentence detention time. Both Glendale
and Mesa report a reduction of the number of people failing to appear of
up to 24 percent.220 Justice courts in Maricopa County are looking to adopt
similar practices.

G. Intervening Timely in Mental Competency
Pre-sentence detention is being reduced as well for persons going
through competency proceedings. Previously, superior court judges
conducted competency litigation for municipal as well as county cases.
However, a Limited Jurisdiction Mental Competency Proceedings Pilot,
coordinated through Maricopa County Superior Court, presently
authorizes Mesa and Glendale municipal court judges to conduct mental
health competency hearings rather than transfer them to superior court.
This intervention has been remarkably successful, reducing the time to
determine and restore competency from 6 months to 60 days.221
Another important innovation is the Criminal Justice Engagement
Team which began in February 2016 at the Maricopa County Jail. The
Team meets with seriously mentally ill offenders within 24 hours of arrest
to place them into voluntary mental health programs for up to 90 days.
This stabilizes them on medication and can result in much more favorable
sentence and supervision options, even diversion. The Team also works
with minor crime cases (such as public intoxication or urination, and petty
theft offenders) to get them out of custody expeditiously. Thus, the team
diverts a significant percentage of the detainee population out of jail and
back into community placements and supervision.222
219
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H. Offering Re-Entry from DOC Programming
In April of 2016, a significant reorganization of DOC, reflecting a
productive paradigm shift, included opening a Division of Inmate
Programs and Re-Entry. Director Charles Ryan noted that, “This new
structure reflects an increased emphasis on preparing state inmates for
successful return to our communities.” The Division will use assessment
tools and evidence-based programming to provide the optimal targeted
services to better assure successful re-entry.223 This will result in a
reduction in recidivism, lowering our prison population over the long
term.

I. Implementing a Broad, Multi-Faceted Approach
Finally, the Supreme Court’s Task Force applauded the Pima
County-MacArthur Safety & Justice Challenge.224 Pima County was
initially awarded sizeable grants from the John D. and Catherine T.
MacArthur Foundation to change how Arizonans think about and use jails.
This project set goals of: reducing the jail population by 15-19 percent;
reducing racial and ethnic disparities of our jailed population; adding a
behavioral health screen prior to initial appearance; training justice system
partners (including judges) on implicit bias; encouraging less resort to
money bail; reducing failures to appear by implementing reminder
systems; and expanding use of home detention and electronic monitoring
including work release options for those sentenced to jail on felonies.
Importantly, “the innovations are expected to reduce the jail population by
twenty percent (20%) which would potentially allow the closure of six 64person pods at the jail, resulting in estimated cost savings of $2.7 million
per year and improvement of pretrial justice in Arizona.”225
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There is much more Arizona could undertake to create a broadimpact, multi-faceted approach to correcting its mass incarceration crisis.
As evidence of the national consensus that this state should go further in
reform, the national bipartisan Coalition for Public Safety commented that
among its priorities was improving over-incarceration specifically in
Arizona.226 The core problem of reducing the population of those
presently in prison has not been addressed, especially because of
mandatory minimum sentences requiring long prison terms and
prohibiting probation, and prosecutorial charging and plea policies that
create lengthy prison terms. But there have been some thoughtful and
beneficial inroads to prison overcrowding reform in other areas that
Arizona has successfully implemented.
There are a number of think tanks and task forces that have come
up with recommendations for prison overcrowding reform. One of the
better was developed by the Brennen Center for Justice at the New York
University School of Law. Its recommendations called on states to
mandate alternative sentences like drug treatment, probation or
community service for low-level crimes like drug possession, minor drug
trafficking, minor fraud, forgery and theft (accounting for 25 percent of
the nation’s prison population). Judges would have the flexibility to hand
down reduced prison sentences in exceptional circumstances even in the
case of serious, repeat offenders. The report also recommends a reduction
in sentences for major crimes that account for a majority of the prison
population – aggravated assault, murder, nonviolent weapons offences,
robbery, serious burglary and serious drug trafficking. If these reforms
were retroactively applied, the authors estimate, more than 200,000 people
serving time nationally for these crimes would be eligible for release.
Under a saner system, the report says, nearly 40 percent of the country’s
inmate population could be released from prison without jeopardizing
public safety. This would save states $200 billion over the first 10 years –
enough to hire 270,000 new police officers, 360,000 probation officers or
327,000 teachers. The report concludes that preliminary reforms that many
states already have enacted reflect a growing realization that mass
incarceration is economically unsustainable and socially disastrous. But to
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reverse four decades of bad policy, state law-makers will have to adopt a
more decisive and systematic approach to sentencing reform.227
V. WHAT MORE ARIZONA COULD DO
The opportunities for addressing over-incarceration in Arizona
seem almost endless. No one looking at the examples afforded by changes
taking place at the federal level and in our sister states can doubt that
successful approaches are there if Arizona’s decision-makers are ready to
consider them. The recent extremely productive work of Chief Justice
Bales’ Task Force on Fair Justice for All suggests that Arizona’s people
are eager to address seriously Arizona’s incarceration challenges. 228 It is
not the province of this article to tell our leaders what they should do;
rather the goals of this article are best achieved by identifying some of the
most pressing challenges and the best available possible remedies.
In addressing this topic, it is helpful to divide the analysis into two
general perspectives: (1) looking forward at changes in our State’s
sentencing laws that may reduce our imprisonment rates; and (2) looking
at strategies that may help reduce our existing population of incarcerated
individuals. From all that has been reported in this review, it is apparent
that at its core, Arizona’s high rate of incarceration is a drug sentencing
problem. Other reforms may be achieved, but the state will accomplish
little without a forthright recognition that Arizona must revisit the
imprisonment practices for nonviolent drug offenders. Lawmakers--in
state after state and at the federal level--have come to agree that the War
on Drugs is not won by the long-term incarceration of drug- addicted men
and women.

A. Reforming Sentencing Practices
In 1994, Arizona joined a wave of states across America that were
reacting to what then seemed to be a national epidemic of drug use and
drug-related property crimes. At the same time, many Arizonans held the
belief that victims of crime deserved greater protection under our laws.
Quite commonly, those who advocated on behalf of victims focused on
what they thought were lenient judges who could not be counted on to
impose stiff sentences. These are complex phenomena, and there were
good reasons to support the views of those who advocated for the rights of
227
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crime victims and those who feared the drug epidemic – but the public
policy ramifications of those concerns have left us today with an
incarceration remedy that is not either necessary or sustainable. What
resulted was known as “truth-in-sentencing.”
Truth-in-sentencing was designed to assure skeptical advocates on
behalf of victims and the public that those who break the law would serve
sentences that had been prescribed by the legislature. Parole was
abolished. All sentenced individuals would serve at least 85 percent of
their stated sentence without regard to their compliance with prison
regulations or their obvious need, in many cases, for mental health
services. Nowhere was this approach to mandatory sentencing more
powerfully felt than it was with drug-related offenses. Indeed, it seemed
perfectly logical to visit the most severe sentences on those found guilty of
multiple offenses – even though the vast majority of multiple offenders
were drug violators whose addiction drove their repeat offending – despite
the repeat offending occurring most often in minor offenses (such as
simple possession or distribution, or low-level property crimes) in support
of their addictions.
As a consequence, our prison population more than doubled, far
outstripping our population growth and moving us into the leadership
among states with prison rates far exceeding population growth. 229 And of
course, incarceration costs money, and it crowds out other governmental
budgetary priorities. Given this recent history, it is not difficult to identify
the causes of exploding incarceration. More challenging is the task of
identifying and implementing the changes that might serve to reform that
system.
Here are some starting points. First, our policymakers should
acknowledge that the vast bulk of drug-related offenses do not have
individually identifiable victims. Certainly, we are all victims of drug
abuse, but very few of us are actually physically affected. Our property is
not taken or invaded; our personal safety is not affected. When we
understand this, we can begin to appreciate that the best protection for
victims is a system that treats and helps drug users escape from addiction.
Whatever we as a society may think of drug treatment programs, we all
must now accept that incarceration without assistance is certain to fail.
Denying that our Arizona prisons are populated primarily by nonviolent
drug offenders will not cause the problem to go away. We must begin with
the premise that has now been accepted by other states and the federal
government: we will accomplish nothing until we squarely address the
substance abuse issue.
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Starting from this premise, there are numerous available strategies
that have been tried and proven to succeed elsewhere in this country and
around the world. Possibly the best place to start is with a re-examination
of the idea that judicial discretion should be eliminated (as it largely was
under the Truth-in-Sentencing regime). Arizona has become one of the
leaders in developing and maintaining a system for the selection of judges
on merit. The election of judges is a quaint notion of the past in Arizona’s
most populous counties and in all of its appellate courts. We should justly
be proud of the merit selection process that Arizona created. We should
also put our faith in the periodic performance review of those we appoint
to the bench. If we understand that we have good judicial officers, and that
they are sincere in their determination to follow the law, we can then
comfortably give them discretion to evaluate the offenders as well as
punish the offenses. We have emphasized elsewhere in this article that
“Safety Valve” laws have succeeded in other jurisdictions – laws allowing
judges to modify sentences that, in their considered judgment, do not fit
the crime.230 Further, mandatory minimum sentences are being rescinded
in state after state, and that most certainly deserves to be reconsidered in
Arizona. The process of reassessment of our sentencing laws may, and
probably should, take time. But, in the meantime, the immediate expedient
of providing our judges with the ability to address the most obviously
excessive sentences should not be ignored. Simply enacting the wellproven Safety Valve legislation would go a long way at the start.
These steps are necessary for the future, and they will almost
certainly reduce the rate at which our prison population has grown. It
cannot succeed unless Arizona, like other states, embraces the growing
body of evidence-based solutions for drug treatment. Virtually every welldeveloped study concludes that expenditures for treatment and counselling
are a far more effective intervention than simple incarceration. 231 Arizona
can reduce entry and re-entry at the same time. Imprisonment need not be
the sole remedy for a nonviolent drug offense, and it need not be the
preferred remedy for drug offenders who fail in their first efforts at
rehabilitation.
It would be unwise and presumptuous for us to opine on which programs
and which strategies will be most successful. Instead, we have tried to
identify those successful innovations that other states and the federal
government have successfully accomplished. We can, however, look to
what this state and others have done when they have decided that the
problem of mass-incarceration needs to be addressed. Look at what a
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multidisciplinary task force was able to accomplish in Arizona when it
was presented with the opportunity to address pretrial incarceration. In just
six months, a diverse group of justice system professionals was able to
arrive at unanimous recommendations for change – change that will
almost immediately reduce the populations of our county jails.232 There is
no reason to think that a similar approach will not yield significant reform
for our prison system.
Inevitably, any task force will find it necessary to examine what
has happened in other jurisdictions. Arizona’s population is not unique.
We have many of the same challenges our neighboring states have
encountered. We need sensible diversion programs, just as so many other
states have needed them. We found mandatory minimum sentencing to
fail, just as it has failed elsewhere. In one more six-month undertaking, we
have no doubt that Arizona could identify sentencing and treatment
approaches that would embrace the best practices from around the
country. Indeed, there is every reason to believe that we will build and
improve on these advancements in other jurisdictions.

B. What Can We Do about the 42,000 Present Arizona Prison
Inhabitants?
Arizona will have accomplished much if it succeeds in reducing
the rate at which individuals are brought into, or are returned to, our
prisons. There is also, however, much that we can do to reduce our
reliance on long-term incarceration for those presently serving sentences.
The program of federal intervention initiated under the Obama
Administration (discussed in Part II of this article) offers a substantial
starting platform. We, like the Department of Justice, can make explicit
our priorities. One of those priorities is certain to be the reduction of
recidivism. Those released from Arizona’s prisons should have tools that
will allow them to succeed. If we focus on rehabilitation as our
overarching priority to reduce recidivism, we will quickly realize that
today we devote almost no attention to this topic. We will also as quickly
see that other jurisdictions are finding better approaches. Education, skills
development, and employment have proven far better methods to avoid
reoffending than long-term removal from society.233
Certainly for some inmates in our state prisons, there is no
alternative to long-term incarceration. Public safety remains a first
priority, so removal of violent offenders who cannot control themselves
from society will continue as it has in other states. What will change,
232
233
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however, is the lengthy incarceration of those who pose little risk. As we
have seen elsewhere – including in our neighboring state of California –
success arises from some reduction of existing sentences combined with
more attention to preparing inmates to return to Arizona’s communities.234
At the end of the day, we will surely have a smaller percentage of our
people in prison and fewer families with incarcerated loved ones. The
focus of our legislature can finally cease being the appropriation of money
for more prison beds. Our reliance on private, for-profit prisons will
become unnecessary.
We do not expect that the overall cost of our prison system will be
immediately reduced. Rather, the funds we save by reduced prison
populations must be appropriated in the short term to help fund increased
treatment and training as well as re-entry support services. The range of
options suggested by the recent Vera Institute’s New Trends report
provides a palate of programs, many of which are well-suited to
Arizona.235 Again, it would be unwise to prejudge which programs are
best for this state, but one cannot look at the long list of sensible
suggestions that are taking root elsewhere without concluding that many
of them would be applicable to Arizona’s population.
For those who require incarceration, one goal must be to improve
correctional education programs. An article authored by then-President
Obama and published in the most recent issue of the Harvard Law Review
makes clear the reasons why education has to become a greater priority for
Arizona.236 As our former President concluded, “every dollar spent on
prison education saves four or five dollars on the cost of reincarceration.”237
Reentry must be a priority in Arizona. Until recently, we could
hardly find any successful examples of reentry programs. Now, however,
good programs have emerged across the country and state. A task force
created for this purpose should begin by evaluating the work now
underway.238 We should also accept as a given that some who reenter our
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communities will fail. Some may fail more than once. The answer for
those who do fall short of their release obligations need not, however,
always be a return to prison. An increasing number of well-devised
programs in other states are providing discretion to counselors and to law
enforcement officers to divert nonviolent individuals to programs where
they might have a chance of success.
We are not alone in recommending sensible approaches –
approaches that begin with identifying and utilizing evidence-based
formulas for the often-complex process of dealing with the populations of
inmates returning to our communities. The work has started and has
succeeded elsewhere. We can profit from that work and build on it.
As we move forward, there should be focused consideration of
women incarcerated in Arizona. Our female prison population is
composed primarily of nonviolent offenders. Nationally, two-thirds of
incarcerated women are in prison for nonviolent offenses.239 There is no
evidence to suggest that Arizona is different. Many of those women have
children who are still minors, and whose likelihood of becoming
productive citizens will be significantly increased if their mothers were
home raising them. Those who evaluate Arizona’s prisons and our
sentencing laws must look with care at the stories of these women and
children.
Finally, we would invite those who address these issues to consider
the roles and responsibilities of Arizona’s Board of Executive Clemency.
Before 1994, that Board served as a parole board. Because of the dramatic
change in philosophy accompanying the truth-in-sentence regimes, parole
has ceased to exist for all but a few individuals sentenced for crimes that
occurred more than 23 years ago.240 Clemency, as noted in Part II,241 has
entry services and counseling has been made available to women through Sage
Counseling. Aside from re-entry services, Sage also provides family reunification,
parenting, domestic violence, and substance abuse treatment. Services, SAGE
COUNSELING, http://www.sagecounseling.net/programs.html. As to drug rehabilitation,
see Craig Harris, A Real Second Chance, ARIZ. REPUBLIC, Feb. 5, 2017, at A1, A20
(addressing the substance abuse counseling available at the Maricopa Reentry Center in
North Phoenix: “If Gov. Doug Ducey has his way, the nascent re-entry program will
expand with a $518,000 infusion from the state budget” and the addition of “six more
substance-abuse counselors and a re-entry planner which would allow more people to
enroll” and "which marks a shift in the state`s philosophy on incarceration and how to
pay for it.”).
239
Kristof, supra note 21 at 1, 6.
240
The Arizona Republic, in a three-part series on parole notes that while parole was
abolished in Arizona in 1993 and converted to community supervision and probation, it is
still being used presently in sentencing. Life Sentences in Arizona: How We Reported
This Story, ARIZ. REPUBLIC, Mar. 19, 2017 at A22; Michael Kiefer, Broken Deals:
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been exercised extensively at the federal level not only to target worthy
individuals, but to correct misguided sentencing schemes relevant to drug
cases. Sentence reconsideration in this state could help alleviate the often
extremely lengthy sentences served by aging members of our prison
population – individuals who a well-trained Board could evaluate for
earlier release on a case-by-case basis. Legislation would be required to
expand the Board’s powers, and that Board would need resources it now
lacks, but the cost-saving ultimately to Arizona taxpayers would almost
certainly justify any additional expenditures.

C. Conclusion
A recent report pertaining exclusively to Arizona’s criminal
sentencing and incarceration costs makes very helpful recommendations,
narrowing our own.
While the majority of the states have retooled their criminal
sentencing laws in an effort to reduce prison populations,
Arizona remains mired in an outdated, punishment-heavy
mentality. The current system is extremely costly and is not
producing a commensurate reduction in recidivism.... 242
Despite a wealth of research on the effectiveness of costeffective alternative approaches, the state legislature has
been extremely slow to embrace large-scale sentencing
reform.243
The rate of growth in our prisons, the report recites, “has far
outpaced Arizona’s population growth,” the expanding prison system is
“not the product of increased crime, which is at historic lows nationwide
and in Arizona and the growth “has been extremely expensive (with
ARIZ. REPUBLIC, Mar. 19, 2017 at A21; Michael Kiefer, Paperwork Mistake, or
Something More Dire? Experts Differ on Severity, Resolution of Arizona’s Incorrect Life
Sentences, ARIZ. REPUBLIC, Mar. 20, 2017 at A11; Michael Kiefer, Legal Limbo: What
Happens When a Criminal Is Sentenced to Life With a Chance for Parole, but Parole
Was Abolished 23 Years Ago?, ARIZ. REPUBLIC, Mar. 22, 2017, at A6. See L93, ch. 255,
sec. 99, amended by L94, ch. 236, sec. 17 (effective July 17, 1994, retroactively effective
January 1, 1994); ARIZ. REV. STAT. § 41-1604.09 (LexisNexis 2017) (in Section I, limits
parole to felonies committed before January 1, 1994).
241
See supra notes 111-12; Norman L. Reimer, The Commutation Legacy of President
Barack Obama: Reflections on Clemency 2014—The Legal Profession`s Response to a
Call for Help, THE CHAMPION, Dec. 2016, at 16.
242
See generally CAROLINE ISAACS, AMERICAN FRIENDS SERV. COMM’N, A NEW PUBLIC
SAFETY FRAMEWORK FOR ARIZONA: CHARTING A PATH FORWARD (2016).
243
See id. at 4.
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DOC’s $1 billion budget being 11% of the general fund or an increase of
40% in seven years.)”244
In FY 2016, the Arizona state prison population was 42,902
– the highest it has ever been. The average length of a
prison stay in Arizona is 8.4 years. Nationally states
sentence felony offenders to an average of 4.11 years....245
Yet recidivism in Arizona remains extremely high.
Currently, about 49.3 percent of prisoners in Arizona have
served time in the past – that is essentially a 50 percent
failure rate....246
Again underscoring conclusions that are now too evident to ignore,
the Report identifies the key drivers of Arizona’s high incarceration rate as
“truth-in-sentencing, requiring all prisoners to serve 85% of their sentence,
mandatory sentences that require extremely harsh penalties, particularly
for those with prior offenses,” and “extreme harsh drug sentences.”247
With Arizona being one of the leading states, “(m)ore U.S. cities
and states are reducing their reliance on cash bail, rejecting the
longstanding notion that money should determine whether arrested
individuals are locked up until trial.”248 Unfortunately, as argued
throughout this article, Arizona has not joined the complementary trend
toward decarceration.
While 38 states and the federal government have at least
modestly reduced their prison populations in recent years,
our comparative analysis of U.S. Prison Population Trends
1999-2015 reveals that a growing number of jurisdictions
have made dramatic progress.249 The total number of
people held in state and federal prisons has declined by a
modest 4.9% since reaching its peak in 2009. Yet 16 states
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have achieved double-digit rates of decline and the federal
system has downsized at almost twice the national rate....
Given that nationwide violent and property crime rates
have fallen by half since 1991, the pace of decarceration
has been very modest in most states and a quarter of the
states continue to increase their prison population....250
These findings reinforce the conclusion that just as mass
incarceration has developed primarily as a result of changes
in policy, not crime rates, it will require ongoing changes in
both policy and practice to produce substantial population
redactions.251
The authors hope that the collection of resources identified and
marshalled in the endnotes to this article will prove helpful to others in
determining the best paths forward. We have been impressed by the very
great sense of agreement among individuals and groups who have
addressed the problems of mass incarceration. Disagreements seem to
exist as to the best tactics, but we have repeatedly seen that most points of
the criminal justice compass agree that these are problems well worth
addressing. Prosecutors, defenders, judges, probation and parole officers,
and those in the academic communities have come together to recognize
problems that certainly exist and can be profitably addressed. We are
grateful to have had the opportunity to add our efforts to those who have
already begun to chart the best paths.
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I. INTRODUCTION
Achilles was faster, but the tortoise had a head start. While
Achilles ran the distance to where the tortoise began the race, the tortoise
crawled another, albeit lesser, distance ahead. While Achilles covered that,
the tortoise had time to advance again. In Zeno’s Paradox,1 the tortoise,
though slower, always had another chance, though briefer, to creep out of
reach. Achilles drew ever nearer, and, to observers, he seemed ever closer
to victory. But it never came.
So goes the race to abolition. Professors Carol Steiker and Jordan
Steiker observe, “[h]istory is replete with (over)confident predictions of
the death penalty’s impending demise.”2 Over the years, new revelations
have seemed to imperil the death penalty more than ever before, but
executions have crept onward. A.M. Stroud III, the capital prosecutor
turned abolitionist, calls the death penalty “the great American Paradox.”3
And, in the impossible way of Zeno’s, the paradox holds.
For instance, when pharmaceutical companies began refusing to
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supply lethal injection drugs in 2013, it was predicted that “Big Pharma
May Help End the Death Penalty.”4 The expectation was reasonable.
Disuse is a common precursor to abolition,5 and disuse seemed inevitable.
When one reporter asked doubtfully, “How will states fill their execution
syringes?”,6 Oklahoma, for one, had no answer. The state tried but could
not obtain the potassium chloride required for its execution protocol.7 By
all appearances, death had no way forward in Oklahoma. But, like the
tortoise, Oklahoma’s death penalty defied appearances. Three forces
propelled executions ahead.
The first was mistake. Corrections officers accidentally obtained
potassium acetate, thinking it was potassium chloride,8 and unwittingly
used it to execute Charles Warner.9 The second was ignorance. A warden
who noticed they had the wrong drug later testified before a grand jury,
“When I seen it, I thought it was the same thing” as potassium chloride.10
He can hardly be blamed; the state did not require him to have medical
expertise.11 The third was corruption. According to reports, when other
officers caught the error and halted Richard Glossip’s execution, the
governor’s general counsel wanted to proceed anyway so the public would
not find out the wrong drug had been used on Warner.12 The concern did
not prevail; Glossip’s execution was called off and he still awaits the next
attempt.13 But political interest revealed itself as a driving force of the
4

Clare Algar, Big Pharma May Help End the Death Penalty, NEW REPUBLIC (Oct. 22,
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death penalty. Along with mistake and ignorance, corruption is among the
bewildering ways the death penalty defies reasonable expectations and
abolition stays just out of reach.
But it has not always been so. Unlike the race Zeno imagined, the
abolition race was run once before. On that occasion, the impossible
happened. In 1972, the Supreme Court struck down the nation’s death
penalty regimes in Furman v. Georgia.14 For once, death’s driving forces
failed. But, even then, abolition defied expectation. A lawyer on the
defense team said, “there was no way we could have predicted winning in
Furman.”15
Nevertheless, in years since, experts have found many ways to
predict the coming of “Furman II.”16 Prognostications abound,
undiscouraged by a perfect record of failure, and so, abolition has come to
defy something else—the patience of its opponents.
Who will soon forget the grumpy salutation of Justice Scalia’s
Glossip v. Gross concurrence, “Welcome to Groundhog Day”?17 Scalia
was frustrated by “time and again”18 confronting the claim that
circumstances had finally “‘changed radically’”19 and “now, at long last,
the death penalty must be abolished for good.”20 He described fellow
justices as “waving over their heads a ream of the most recent abolitionist
studies (a superabundant genre) as though they have discovered the lost
folios of Shakespeare.”21 Had they not yet learned? Abolition defies new
research, too.22
Despite the long history of abolition wrong-stepping expectations,
a wave of predictions that arose in recent years was compelling. Staunch
opponents joined in. Justice Scalia, speaking at Rhodes College three
http://doc.ok.gov/death-row-monthly-roster.
14
See Furman v. Georgia, 408 U.S. 238, 239–40 (1972) (finding state death penalty
regimes unconstitutional as practiced, though declining to find unconstitutional the death
penalty itself).
15
Maurice Chammah, The Odds of Overturning the Death Penalty, THE MARSHALL
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months after Glossip, said he “wouldn’t be surprised” if the Court found
the death penalty unconstitutional.23 Leading scholars joined in. The
Steikers’ 2016 book Courting Death contained, at last, its their own
prediction—abolition within twenty years.24 Momentum gathered in the
media. Time Magazine’s June 8, 2015 cover read “THE LAST
EXECUTION,” and, inside, David Von Drehle described “why the era of
capital punishment is ending.”25
The wave emanated from a convergence of events, from roughly
2011 to 2017. The death penalty was repealed in Illinois 26 and
Connecticut.27 State governors declared death penalty moratoria in
Maryland,28 Colorado,29 Washington,30 and Pennsylvania.31 Courts struck
down the death penalty regimes of Florida,32 Delaware,33 and California.34
23
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On May 22, 2013, Governor John Hickenlooper granted a reprieve to a defendant
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sentence, COLO. GOV. JOHN HICKENLOOPER (MAY 22, 2013),
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There were reports of botched executions in Ohio,35 Oklahoma,36
Arizona,37 and Georgia.38 Pharmaceutical companies took a “moral stand”
against providing lethal injection drugs, causing shortages that disrupted
use of the death penalty in Arkansas, California, Kentucky, Louisiana,
Missouri, Montana, Nebraska, North Carolina, Oregon, and Tennessee.39
Polls conducted by Gallop and the Pew Research Center placed support
for the death penalty at the lowest it had been in a half-century,40 and an
ABC News/Washington Post poll found, for the first time, Americans
favored life imprisonment to death.41 Retired Justice Stevens proposed
adding five resounding words to the Eighth Amendment, so that it would
prohibit cruel and unusual punishments “such as the death penalty.”42
And, on June 29, 2015, forty-three years to the day after Furman, Justice
Breyer, joined by Justice Ginsburg, wrote in dissent in Glossip that the
death penalty’s unconstitutionality is “highly likely.”43
One must be familiar with the historical unreliability of abolition
predictions, the forces that propel death forward in defiance of reasonable
expectations, and the great momentum of events it took for the most recent
wave of predictions to seem compelling nonetheless, in order to appreciate
what came next—the force it took to bring it all to a sudden halt. The
Jones v. Davis, 806 F.3d 538 (9th Cir. 2015). Carol Steiker described Carney’s decision
as “stunning” and “path-breaking.” Maura Dolan & Victoria Kim, Federal judge rules
California death penalty unconstitutional, L.A. TIMES (July 16, 2014, 6:45 PM),
http://www.latimes.com/nation/la-me-death-penalty-20140717-story.html.
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wave peaked on November 7, 2016, with the publication of the Steikers’
Courting Death, and, the very next day, at the height of its power, the
wave broke against the November 8, 2016 election. An immovable barrier
stood in its path, an unanswered question that towered just as high: Would
a Donald Trump presidency revive the death penalty?
Against the question, the wave rebounded and reversed course.
University of Pennsylvania criminology lecturer Tom Dolgenos predicted,
“[T]he election of Trump has ended any chance that the Supreme Court
will declare capital punishment unconstitutional in the foreseeable
future.”44 Professor Austin Sarat predicted, “Trump’s election is likely to
put on hold any prospect that the Supreme Court will take up Justice
Stephen Breyer’s recent invitation to his fellow justices to reconsider the
constitutionality of capital punishment.”45 Professor Kevin Barry
predicted, “the death penalty will likely remain with us for some time—a
crude tool . . . to make America ‘great,’”46 referencing Trump’s campaign
slogan.
When the wave receded, the question stood as the new horizon of
death penalty analysis, beyond which experts could not see. The question
seemed to be the termination point of all inquiries. At the end of Professor
Deborah W. Denno’s review of Courting Death47 she asked, “Does a
Donald Trump presidency . . . threaten the Steikers’ prediction that the
Supreme Court will strike down the death penalty within the next decade
or two?”48 At the end of the L.A. Times coverage of California’s
Proposition 62, the indecisive headline read, Analysts Caution Against
Blaming So-Called ‘Trump Effect’ for Death Penalty Repeal’s Defeat.49
At the end of Professor Michael Meltsner’s article A Road Map for
Abolition50 he conceded, “the greatest force for resolution of the status of

44

Tom Dolgenos, Under Trump, death penalty likely to remain, THE MORNING CALL
(Jan. 23, 2017, 10:32 AM), http://www.mcall.com/opinion/yourview/mc-death-penaltysupreme-court-dolgenos-20170122-story.html.
45
See Denno, supra note 16, at 1874.
46
Kevin Barry & Bharat Malkani, The Death Penalty's Darkside: A Response to Phyllis
Goldfarb's Matters of Strata: Race, Gender, and Class Structures in Capital Cases, 74
Wash. & Lee L. Rev. Online 184, 210 (2017)
47
See Denno, supra note 16, at 1874.
48
Id.
49
See Jazmine Ulloa, Analysts caution against blaming so-called ‘Trump effect’ for death
penalty repeal’s defeat, L.A. TIMES (Nov. 14, 2016, 1:45 PM),
http://www.latimes.com/politics/essential/la-pol-ca-essential-politics-updates-analystscaution-against-blaming-the-1479149162-htmlstory.html.
50
Michael Meltsner, A Road Map For Death Penalty Abolition, HUFFINGTON POST (Oct.
6, 2016, 8:22 PM), https://www.huffingtonpost.com/michael-meltsner/a-road-map-fordeath-pena_b_12261074.html.

70

capital punishment is the 2016 presidential election.”51 At the end (as well
as the beginning, with little headway in between) of The Times Picayune
article How will a Trump White House impact the death penalty in
Louisiana?52 the question was asked, and the director of the Louisiana
ACLU answered, “I don’t think anybody has any idea what we’re
facing.”53
Maybe not, but there were suggestions. Foremost among them was
that Trump might impact the death penalty by appointing Supreme Court
justices who would vote to retain or expand it. Barry suggested that, if
Justice Kennedy retires, “the populist and pro-death penalty president,
Donald Trump, will almost certainly replace Kennedy with a conservative
Justice unlikely to support judicial abolition.”54 Indeed, Denno noted that
Trump’s first appointee, Justice Gorsuch, “has been primarily
characterized as pro-death penalty.”55
It was also anticipated that Trump might influence prosecutorial
discretion. Two days after the election, reporters Chris McDaniel and
Chris Geidner warned in their article How Donald Trump Could Revitalize
the Death Penalty that Trump might exert influence over appointed U.S.
Attorneys and Attorneys General.56 Sure enough, when a man killed eight
people by driving a truck onto a New York City bike path on October 31,
2017, President Trump tweeted “SHOULD GET DEATH PENALTY!”57
In response, The New York Times’ chief White House correspondent
decried “the head of the executive branch that will prosecute the charges
advocate[ing] the ultimate punishment before a judge has heard a single
shred of evidence at trial.”58
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McDaniel and Geidner also predicted that Trump might reanimate
the machinery of state executions by appointing a Food and Drug
Administration head that would restore the supply line to execution
drugs.59
Along with predictions, events reversed course. On election day,
Californians voted to retain the death penalty, Nebraskans voted to
reinstate the death penalty, and Oklahomans voted to reinforce the death
penalty, amending their constitution to affirm that death is not “cruel and
unusual.”60 In April of 2017, Arkansas undertook a campaign of
executions unrivaled in the modern era, setting out to execute eight men in
eleven days.61 On August 24, 2017, the State of Florida resumed use of its
death penalty on defendants sentenced under a statute previously found
unconstitutional by the U.S. Supreme Court. The never-before-seen legal
doctrine of partial retroactivity paved the way, which the Florida Supreme
Court invented just for the occasion.62
The turn of events across the country, coinciding with Trump’s rise
to power, was suggestive. Perhaps he was influencing the death penalty in
ways less apparent than appointments of like-minded jurists and
government officials.63 Perhaps something subtler was going on,
something beneath the surface.
Sarat felt that the “powerful populist and symbolic appeal” of the
death penalty was reflected in Trump’s election.64 Trump had long been “a
vocal and enthusiastic supporter of capital punishment.”65 In 1989, Trump
infamously paid for a full-page ad in four New York newspapers,
demanding the death penalty for five teenagers accused of a violent rape in
Central Park.66 In the age of social media, Trump’s advocacy for the death
penalty has far exceeded constitutional bounds, in tweets demanding the
executions of individuals accused but not yet tried or convicted, by means
including beheading:
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August 8, 2012:

“Tucson
killer
Loughner should be
given
the
death
penalty, not his pleabargained life in
prison….”67

August 24, 2012:

“Terrible tragedy at
the Empire State
Building today. Must
have fast trials and
death penalty for the
animals.”68

September 7, 2012:

“Drew Peterson, a
real
sleaze,
just
convicted of killing
wife. Change the law
so he gets death
penalty.”69

April 19, 2013:

“Get ALL the info,
then quick trial, then
death penalty for the
Boston
killer
of
innocent children and
people! Do not be
kind.”70

September 26, 2014: “The animal who
beheaded the woman
in Oklahoma should
be given a very fast
trial and then the
death penalty. The
same
fate
-
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beheading?”71
May 11, 2015:

“How come there are
no protests in favor of
the two young police
officers gunned down
in Mississippi by two
deranged
animals.
DEATH
PENALTY!”72

After the election, suspicion grew that Trump’s advocacy for the
death penalty was having a cultural impact. The impact was hard to
measure, but easy to name. “[A]bolitionists argued that campaigns in favor
of capital punishment benefited from the so-called ‘Trump effect.’”73
Generally, Trump Effect is considered to be a phenomenon “of
mostly white, male voters from rural areas energized by the Republican
presidential campaign of Donald Trump.”74 For Southern Poverty Law
Center (“SPLC”), the most concerning result of Trump Effect is “an uptick
in harassment and violence against racial and religious minorities after
Trump’s election victory.”75 But Trump Effect has been studied in many
other contexts, with articles on subjects ranging from professional sports
(“Trump effect hits the NFL”)76 to Canadian high schools (“The ‘Trump
Effect’ on Canada’s Classrooms”),77 from healthcare (“Healthcare and the
Trump effect”)78 to journalism (“The Trump effect turns every paper into
a tabloid”),79 from school bullying (“The Trump Effect: How Hateful
71
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Rhetoric Is Affecting America’s Children”)80 and public education (“How
Does the ‘Trump Effect’ Change the Public’s View of Education?”)81 to
social media (“Inside Twitter, angst over the Trump effect”), 82 from the
stock market83 to immigration.84
If Trump Effect touches so many social institutions and issues,
perhaps abolitionists were right that it could have affected death penalty
votes on election day. If Trump Effect so permeates American life, why
not death, too?
In this article, I examine Trump Effect on the American death
penalty. In Part I, I review evidence that juror decision-making in death
sentencing is influenced by folk belief and that Trump Effect is amplifying
the influence. President Trump has brought on a cultural shift towards
belief in the reliability of gut intuition (“I’m a very instinctual person, but
my instinct turns out to be right”85), a populist distrust of courts and judges
(“Our legal system is broken!”86), and the repudiation of legal processes
and constitutional limits on death sentencing (“Change the law so he gets
death penalty.”87).
In Part II, I examine Trumpian folk beliefs relevant to capital
sentencing, which find their way into legal outcomes through the
increasingly intuitive juror decision-making described in Part I. I compare
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those beliefs to constitutional principles of capital sentencing, and find
them diametrically opposed to one another.
Trump encourages the dehumanization of criminal defendants
(“death penalty for the animals”88), while the central precept of American
death sentencing is “the fundamental respect for humanity underlying the
Eighth Amendment.”89 Trump encourages distrust of scientific experts (“I
am being proven right about massive vaccinations—the doctors lied”90),
while testimony of mental health experts “ranks among the most powerful
types of mitigation evidence available.”91 The Trump administration
wages what has been dubbed “ontological warfare”92 by encouraging
belief in “alternative facts”93 over evidence, while sentencing jurors are
constitutionally required to “consider, as a matter of law, any relevant
mitigating evidence.”94
In Part III, I consider results, including the likelihood that Trump
Effect is increasing use of the death penalty and the incidence of death
sentencing based on unconstitutional, folkloric considerations. Trump’s
rise to power coincides with an uptick in death sentencing on the heels of
an historic decline, an uptick in executions on the heels of an historic
decline, and an uptick in murder on the heels of an historic decline,
inviting still more death sentencing and executions.95 Many forces affect
the death penalty. The abrupt spikes, while curiously synchronous, are not
necessarily “Trump bump[s].”96 But it is known that “folk knowledge
about crime and punishment influences the exercise of juror discretion in
capital sentencing,”97 and Trumpian folk knowledge about crime and
88
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punishment heavily favors use of the death penalty.98 If the decision
between life imprisonment or death is ordinarily influenced by folk belief
but has somehow escaped the pervasive and sea-changing Trumpian
variety, then the death penalty is a greater paradox than even Zeno could
have imagined.
II. AMONG CAPITAL JURORS, INCREASED RELIANCE ON FOLK
BELIEF OVER LEGAL RULES
Law has boundaries,99 and one is the human mind. Jurors are given
legal standards on which to make factual determinations, but the law
cannot penetrate their inner thoughts to ensure they comply. For instance,
jurors are instructed to find aggravating factors necessary for imposition of
a death sentence beyond a reasonable doubt,100 but a juror “might vote for
her strong intuitive preference without engaging in much explicit
thought,” reasonably doubtful or otherwise.101 Jurors who have a conflict
in their minds between going with knee-jerk intuition or reasoning out a
question more laboriously “might try to resolve the conflict not by
overriding their dominant intuitions but instead by crafting arguments that
help to put their doubts to rest.”102 That is, jurors might dream up ways to
dismiss reasonable doubts, rather than seriously grapple with them.
Jury instructions “are keys to effectuation of the proper distribution
of decisional responsibilities among judge and jury.”103 But the
responsibility is not merely to make decisions; it is how to make decisions.
Reasons matter. And, regrettably, reasons are unobservable. As Judge
Walter Smith Cox put it during the 1882 sentencing of Charles Guiteau for
assassinating President Garfield, the “subtle essence which we call ‘mind’
defies, of course, ocular inspection.”104
Even more troubling, it may defy introspection. Many cognitive
psychologists believe that people tend to “reason with the help of a small
number of heuristics, or rules of thumb, rather than by a comprehensively
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analyzing the problems at hand . . . producing systematic . . . biases.”105
Given their biases, perhaps not even jurors can know whether their
decisions comply with legal standards. Professor Philip N. Meyer calls it
“the stories that we tell ourselves.”106 Perhaps jurors tell themselves they
are following the law, even as they defy it. And so, their metacognitive
limits are another of law’s boundaries.
Intentionally or not, jurors have the power to disregard law.
Lawrence Friedman recognizes, “[t]he jury’s power to bend and sway, to
chip away at the official rules, is built into the system.”107 Legal rules
embodied in jury instructions are just words on a page until applied.
Whether the rules translate into legal outcomes—or are merely theoretical
exercises among courts and legislatures—turns entirely on unknowable
moments of juror choice.
Seeming to compound the problem, the juror’s power is an
unfamiliar one. Jurors are not experienced, as should be lawyers, in
striving to appreciate the subtle meanings of legal standards and battling
their own biases in honor of life-long commitment to upholding legal
principles. Blame the Sixth Amendment. By extending to defendants a
right to be tried by impartial peers,108 the law trusts many of its inquiries
to laypeople. Rights come with risks.
Some question whether the risks are worth it. Professor Paul H.
Robinson asks, “Why Does the Criminal Law Care What the Layperson
Thinks Is Just?”109 On the one hand, “normative crime control requires a
criminal law that has moral credibility within the community it
governs”110—a credibility served by a showing of trust in community
members. On the other, lay intuitions are unwieldy. They are not good at
creating “a distribution of criminal liability that maximizes the traditional
crime control mechanisms of deterrence, incapacitation, and
rehabilitation.”111
Of course, judges cannot escape their intuitions, either. After all,
even Justice Stewart had to resort to the intuitive approach of “I know it
105
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when I see it” to identify “hard-core pornography,” conceding in
Jacobellis v. Ohio, “I shall not today attempt further to define [the term] . .
. and perhaps I could never succeed in intelligibly doing so.”112 And it was
Justice Holmes who admitted,
The life of the law has not been logic: it has
been experience. The felt necessities of the
time, the prevalent moral and political
theories, intuitions of public policy, avowed
or unconscious, even the prejudices which
judges share with their fellow-men, have
had a good deal more to do than the
syllogism in determining the rules by which
men should be governed.113
Like jurors’ intuitions, judges’ intuitions lead to arbitrary results. A
study was once conducted in which German judges were asked to roll dice
secretly weighted to turn up three or nine, and the judges were then asked
whether a certain defendant’s sentence should be higher or lower in
months.114 The judges who rolled nine averaged eight months; those who
rolled three averaged five.115 Their cognitive adjustment in relation to a
priming number is known as “anchoring,”116 and it is why you might hear
a lawyer repeating a certain number over and over at a sentencing hearing.
Perhaps relying on a lay application of cherished legal standards is
not as reckless as it seems at first blush. We might be reassured that from
judges, unlike juries, at least we get written legal opinions to review. But
Professor R. George Wright asks, “What value can really inhere in an
articulated judicial opinion, . . . if the real decisionmaking process must be
largely inarticulable and opaque even to the actual decisionmaker?”117 It is
a fair question. On the other hand, surely there is value in having
documented reasoning for appellate scrutiny, even if, unbeknownst to the
decision-maker, it is not the true basis of the decision.
When the law rolls the dice on lay, juror decision-making, it looks
away long before the final turn. There is a “cardinal principle that jury
112
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deliberations shall remain private and secret.”118 Thus, the jury room door
is one of law’s boundaries, well before reaching the juror’s mind.
Sometimes, the law surrenders to intuition and calls it a day. “It is
not uncommon for a code to incorporate explicitly within its liability
assessment a call for the jury to look to their own intuitive notions of
justice.”119 After all, there is what Professor Wright calls an “inescapable
and crucial dependence of each allegedly distinct alternative to intuition
upon intuition itself.”120 Maybe there is no other option. Along the same
lines, Dr. Bernard G. Suran believes that even a more informed intuition,
in which “the guesswork is ‘educated,’”121 may just be “a more elaborate
way of disguising ignorance.”122 He muses wryly, “Intuition tells me that
intuition works best when guided by previous information . . . ,”123 but
still, intuition works in secret.
Given the multiple layers of secrecy that cloak juror decisionmaking, Friedman continues, “[j]uries are not supposed to be lawless; but
the system is set up in such a way that lawlessness . . . cannot be
prevented.”124
Even worse, lawlessness cannot be denied. An underprized study
from 1999, based on data from the Capital Jury Project125 and reported in
the Law and Society Review, managed to provide evidentiary proof that
“folk knowledge about crime and punishment influences the exercise of
juror discretion in capital sentencing.”126 Specifically, the study utilized
“3-4-hour interviews with 916 jurors in 11 states,”127 during which jurors
reported relying on folk belief that life-sentenced defendants would soon
be granted early release (and put back on the streets, perhaps to kill again)
in states that, by law, did not allow early release, or allowed it far later
than the jurors thought.128 For example, “despite being told by trial judges
in California that a life sentence means life without parole, only 18.4% of
the 152 capital jurors in [the] California sample indicated that they
believed capital murderers given a life sentence would usually spend the
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rest of their lives in prison.”129 The jurors ignored instructions from the
court that life imprisonment really would be for life, ignored “admonitions
that such considerations [as folk knowledge were] not to play a role,”130
and voted for death in order to prevent a fictitious scenario that they felt
might occur.
More recent psychological research confirms that jurors “draw
upon personal memories, experiences and associations, supplemented by
vast repositories of unconscious material,” to make decisions “intuitively
rather than analytically.”131 In his 2011 book Thinking, Fast and Slow,
behavioral economist Daniel Kahneman described two discrete mental
systems of human decision-making, which have been summarized as
follows:
System 1 . . . represents our fast, intuitive
and typically story-based decision-making
and judgmental processes. System 1 calls
upon causal and associational thinking, a
palette of memories, associations and
quickly retrieved information. We employ
metaphor, categorization, intuition and
emotion—creatively shaping and then
showing preference to coherent explanatory
stories, and building our judgments and
decisions upon this narrative framing. . . .
Effortful and laborious, System 2 is the
weak-willed and subordinate analytical
sidekick of System 1. For System 2, think
algorithms,
mathematics,
scientific
methodology and statistics rather than
representative
character,
causality,
intentionality and verisimilitude (lifelikeness
and representation).132
System 1 is brimming with bias.133 But “the more powerful, fast
and intuitive System 1 typically dominates and prevails when the two are
at odds,” due to “cognitive ease.”134 System 2 type critical analysis takes
129
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grueling effort, while gut intuition comes naturally. So, jurors, being only
human, “quickly and intuitively rely upon psychological shortcuts—
heuristics and biases—that affect individual judgment and decisionmaking,”135 because the alternative—critical thinking—feels an awful lot
like work.
The fact that jurors go with their guts when making life-or-death
decisions left researchers in the early release study to wonder, “how can
state law tolerate death as a punishment when folk understandings
compromise the constitutional protections required of state law?”136
Indeed, early release rules are not the only ones undermined by jurors’
folk beliefs. All juror-applied law is vulnerable.
Juror folk belief about criminal law is far-reaching. According to
Friedman, jurors generally “think they know far more about the basic
contours of criminal justice than about other aspects of the legal
system.”137 Similarly, it was found in the early release study that murder
and the death penalty “have particular visibility and salience . . . in the
popular legal imagination.”138 In film, television series, literary fiction,
“themes in the news coverage of murder cases,”139 media “play a key role
in reinforcing and reproducing folk knowledge about crime and
punishment.”140 There has been extensive debate141 over the exact nature
of the media’s influence on juror decision-making, but not over its
existence. “Lawyer intuition, post-trial juror interviews, mock trials, realtime observation by judges, and social science research” all confirm that
“juror beliefs and perceptions are influenced by popular culture.”142
Media shapes folk belief, and, in turn, folk belief shapes legal
outcomes. Jurors rely on their intuitions about crime and punishment when
they vote for life or death. They do so knowingly, and they do so
unknowingly. And the law cannot reach past its boundaries to stop them.

A. The Primacy of Gut Intuition in the Trump Era
Folk belief runs deeper than law. Folk belief is what Justice
Holmes called “felt necessities.”143 Henri Lefebvre called it “‘the truth in a
135
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body and a soul.’”144 Kant called it “transcendental reason.”145
Hemingway called it “what is seen out of the corner of an eye.” 146 Justice
Clinton of the Court of Criminal Appeals of Texas called it consulting the
viscera.147 The early release study called it “the everyday, taken-forgranted understandings that shape people’s perceptions, thinking, actions,
and reactions to events and situations.”148
Whatever you call folk belief, it is “[e]mbedded in contemporary
cultural common sense.”149 “It is inseparable from the interests, goals, and
understandings that deeply shape or make up social life.”150 It is “a
primary vehicle for the communication and continuation of attitudes and
values.”151 It “provides unique raw material for those eager to better
understand themselves and others.”152 Folk belief is the deviously
seductive stuff of intuition.
Whether capital jurors give themselves over to folk belief
unreservedly or make a concerted effort towards System 2 type critical
analysis “[d]epend[s] on their motivations.”153 Do they feel the work is
worth it? In the Trump Era, the motivation to embrace gut intuition is
heavily reinforced, while the motivation to undertake critical thought is
aggressively marginalized.
In Intuition, Trust, and Analytics, a collection of case studies on
decision-making, researchers explain, it was “gut instinct . . . that swept
Donald Trump . . . to victory.”154 The same force responsible for capital
jury decision-making was responsible for Trump’s victory. On an
extraordinary scale, American voters embraced their intuitions.
Trump was able to subvert trust in critical thinking through what
Princeton professor Joan Wallach Scott calls a “pattern . . . [of] attack on
the university as a place where critical thinking occurs.”155 Professor Scott
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believes Trump “made it possible for a number of different groups whose
aim is to stop the teaching of critical thinking to launch direct attacks.”156
For example, a right-wing organization known as Turning Point USA has
created a “professor watch list,” intended to identify those that “advance a
radical agenda in lecture halls.”157 Along the same lines as Scott, Dr.
David Tollerton of the University of Exeter believes, “If the rhetoric of
Trump’s campaign is translated into some kind of reality,” it is a threat to
“the practice of logical, reasoned argument itself.”158
Trump drew a battle line between himself and the academy. When
Bill Moyers asked Professor Scott to “sum up the state of academic
freedom in late 2017 as we approach the end of Trump’s first full year in
power,” she said, “It’s under grave threat. . . . And it’s up to those of us in
the academy . . . to somehow keep open that space of critical thinking . . .
.”159 For his part, University of Chicago linguistics professor Chris
Kennedy decided to teach a course called Truth in the Spring of 2017;
“President Donald Trump was his inspiration.” 160
Scott went on to remind Moyers, education is “supposed to teach
citizens how to think better, how to think critically, how to tell truth from
falsehood, how to make a judgment about when they’re being lied to and
duped and when they’re not, how to evaluate scientific teaching.”161
Education combats Kahneman’s cognitive ease. Jurors who reject the
value of practicing critical thought have less or no motivation to resist
knee-jerk intuition. On the contrary, they make a positive effort to reach
decisions based on what they feel to be true.
Trump did not invent distrust of critical thought. The problem has
gone by many names. Historian Richard Hofstadter called it antiintellectualism.162 Isaac Asimov called it a cult of ignorance.163 Professor
156
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Tom Nichols calls it the death of expertise.164 Author and attorney David
Niose calls it the abandonment of reason.165 Stanford Law lecturer
Mugambi Jouet calls it anti-rationalism.166 But, whatever you call the war
against critical thought, Trump is its modern champion, and he knows how
to win.
Trump reports, “I’m a very instinctual person,” and assures
Americans, “my instinct turns out to be right.”167 In other words, when a
critical analysis of empirical evidence goes against his instincts, Trump
counsels trust that his instincts will ultimately be vindicated. In support of
his policy positions, “Trump appeals more often to emotions than to
facts.”168 He asks of Americans essentially what Groucho Marx asked in
Duck Soup, “Well, who you gonna believe, me or your own eyes?”169 In
doing so, he implicitly teaches Americans that emotion, not fact, is the
proper venue of truth-seeking. The more comfortable Americans become
relying on their emotions, or Trump’s instincts, as bellwethers of truth, the
less motivated they are as jurors to undertake a painstaking, System 2 type
analysis of legal questions.
That is, of course, if they are interested in truth-seeking at all. “Of
353 statements double-checked by the nonpartisan, Pulitzer Prize-winning
PolitiFact website . . . , a mere 4 percent of Trump’s claims have been
judged to be ‘true.’”170 In this respect, too, Trump undermines the
motivation to pursue critical thought in truth seeking. Given that Trump’s
statements and empirical evidence hardly ever agree, Americans no longer
expect them to, and no longer feel the need to reconcile them. Trump’s
claims have become more important than being true.
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Trump’s promotion of intuition is consequential. A 2016 study led
by U.S. Santa Barbra professor Dr. Brenda Major found that “[r]eminding
White Americans high in ethnic identification that non-White racial
groups will outnumber Whites in the United States by 2042 caused them
to . . . report increased support for Trump.”171 The reminder did not
change a critical analysis of Trump’s candidacy; it sparked intuitive fears.
A study by University of Kansas psychologist Chris Crandall in which
Americans were asked before and after the election “how normal it is to
disparage” Muslims and Mexican immigrants (among other groups),
Americans were “more likely to report it was acceptable to discriminate
against these groups after the election.”172 The respondents were not
provided recent empirical evidence reflecting an increased incidence of
discrimination so that they could perform a critical analysis of the facts;
they were called upon to consult their intuitions. They felt as if the truth
had changed.
It is beyond doubt that the consequences of Trump’s promotion of
intuitive decision-making and attacks on critical thought extend to death
sentencing. Trump relies especially on the intuitive fear of murder to
influence the views of Americans. He promotes a border wall by
threatening, “Democrats who stand in our way will be complicit in every
murder committed by illegal immigrants.”173 When a plane flew over a
campaign rally, Trump warned, “could be a Mexican plane up there,
they’re getting ready to attack.”174 In effect, Trump was ushered into
power by a “dramatic rise of a new kind of white populism” based on
“fear of terrorist attacks and other physical threats,” such as murder and
mass murder.175 Intuitive fear of murder is central to Trump’s influence
over American voters.
American jurors are the same people as American voters. Voters
who elected Trump practiced making judgments about complex matters of
law and policy based on their intuitive fear of murder. That was good
171
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training for bad death sentencing. As science reporter Brian Resnick puts
it, “We fear unthinkingly.”176 When Americans enter the capital jury
room, their unthinking fears come with them. They are more inclined to
vote for the execution of a defendant who evokes their intuitive fear of
murder.
Trump encourages reliance on intuitive fears, and discourages
reliance on the critical thinking that would elevate reason above fear.
Cognitive ease has never been so easy as it is in Trump Era death
sentencing.

B. Populist Distrust of Courts and Judges
Folk belief about murder is “embedded in mistrust of the criminal
justice process and advocacy of punitiveness.”177 Thus, gut intuitions
about crime and punishment are strengthened by a lack of trust in courts
and judges. One juror interviewed during the Capital Jury Project reported,
“the judge explained to me that if [the defendant] gets a life sentence there
was absolutely no chance that he would get out. I thought he might get
out. I don't trust anybody about it.”178 The comment is telling. Jurors who
do not trust courts and judges are less likely to make decisions according
to law.
Trump encourages Americans to distrust courts and judges.
Senator Ben Sasse has accused Trump of “trying to weapon[z]e
distrust,”179 and the court system has been a primary target. Trump often
makes claims such as, “We need quick justice and we need strong justice
— much quicker and much stronger than we have right now.”180
The Brennan Center for Justice at New York University School of
Law warns that Trump “threatens our entire system of government”
through “a troubling pattern of attacking judges and the courts for rulings
he disagrees with.”181 In calling for harsh punishment for the perpetrator
of the October 31, 2017 terrorist attack in Manhattan, Trump called courts
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a “joke” and a “laughingstock.182 In response to federal courts across the
nation staying Trump’s January 27, 2017 executive order banning
immigration from certain Muslim countries, Trump tweeted, “Our legal
system is broken!”183 He elaborated in a televised statement:
The courts are not helping us I have to be
honest. It’s ridiculous. Somebody said I
should not criticize judges, Okay, I’ll
criticize judges. . . . And I have to be nice,
otherwise I’ll be criticized for speaking
poorly about our courts. I’ll be criticized by
these people, among the most dishonest
people in the world, . . . for speaking harshly
about our courts. I could never want to do
that. I know you aren’t skeptical people.
You don’t think this was done by a judge for
political reasons do you? . . . . People are
screaming break-up the Ninth Circuit . . .
that Ninth Circuit, you have to see, take a
look at how many times they have been
overturned with their terrible decisions.
Take a look. And this is what we have to
live with.184
Encouraging a lack of appreciation for the constitutional
restrictions on executive power, Trump complained in a Tweet that, while
he “instructed Homeland Security to check people coming into our
country VERY CAREFULLY,” the “courts are making the job very
difficult!”185 Exploiting Americans’ fear of “murder committed by illegal
immigrants,”186 Trump suggested terror attacks were immanent and called
on Americans to blame the court system: “Just cannot believe a judge
would put our country in such peril. If something happens blame him and
court system. People pouring in. Bad!”187
Trump also targets individual jurists. When U.S. District Court
182
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Judge James Robart stayed the travel ban, Trump referred to him as a “socalled judge.”188 When U.S. District Judge William Orrick, III of the
Northern District of California enjoined Trump’s executive order denying
federal funds to sanctuary cities, Trump issued statements referring to
Judge Orrick as “[t]his San Francisco judge” and “an unelected judge.”189
Again appealing to fear, Trump warned that Judge Orrick’s ruling was “a
gift to the criminal gang and cartel element in our country.”190 In response
to U.S. District Court Judge Gonzalo O. Curiel’s rulings against Trump in
the Trump University case, Trump accused Judge Gonzalo of bias, stating,
“this judge is of Mexican heritage, I’m building a wall!”), “[t]otally
biased,” and “hates Trump.”191
When Justice Ginsburg commented that she could not imagine
what the country would be like if Trump were elected, Trump responded,
“Justice Ginsburg of the U.S. Supreme Court has embarrassed all by
making very dumb political statements about me. Her mind is shot –
resign!” and “Big mistake by an incompetent judge!”192
Senator Patrick Leahy has commented that Trump’s attacks on
courts make it seem as if he is intent on precipitating a constitutional
crisis.193 Capital sentencing is an unrecognized dimension of that crisis.
Trump’s pattern of encouraging distrust and loathing of courts and judges,
coupled with his pattern of encouraging trust in gut intuition, paves the
way for folk beliefs to supplant legal rules of death sentencing at the
critical moment of juror decision-making.
On the surface, it may seem that Trump has made little headway in
undermining the court system. Sixty percent of Americans still report
having “some degree of trust in the courts.” Twenty-five percent “say they
don’t have much trust in the court system, with 12 percent saying they
don’t have any trust at all.”194 But even one juror is too many and it is not
the nature of folk belief to be self-reported, or consciously recognized by
decision-makers. A juror who reports some trust in courts, when weighing
gut intuition against legal instructions in the moment of decision-making,
188
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might not notice when bone-deep folk belief puts an invisible finger on the
scale.

C. Repudiation of Constitutional Limits on Death Sentencing
Trump targets death penalty law in particular. He regularly
challenges the judicial process of death sentencing, constitutional rules
relating to death sentencing, and specific outcomes in capital cases.
Trump teaches a disregard for the process of death sentencing by
demanding the executions of individuals not yet tried or convicted. He
tweets, “Must have fast trials and death penalty for the animals”;195 “Get
ALL the info, then quick trial, then death penalty for the Boston killer of
innocent children and people!”;196 “The animal who beheaded the woman
in Oklahoma should be given a very fast trial and then the death
penalty.”197 In each of these statements, Trump demands fast trials,
fostering the folk belief that capital process is too extensive and lengthy.
In each of these statements, Trump calls for the death penalty without
regard for legal processes, fostering the folk belief that moral outrage—a
knee-jerk impulse towards vengeance—rightly overrides the law in death
sentencing. In each of these statements, Trump reduces capital trials to
formality, where forgone conclusions should be quickly rubberstamped.
In a 2016 campaign speech, Trump argued that the Eighth
Amendment’s prohibition on cruel and unusual methods of execution
coddles capital defendants:
It’s like these guys that commit murder,
right? They commit murder. They kill
someone. . . . They go to jail. ‘We don’t
want the death penalty. It’s cruel and
unusual punishment,’ . . . And then you have
another case when they get the death
penalty, want to give them drugs to put them
to sleep quietly and this. Look, we’re in a
fight for our lives.198
Evident in Trump’s words is an appeal to fear (“we’re in a fight for our
195
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lives”199) to create or reinforce a folk belief (murderers are pampered by
lethal injection) that Trump urges should be trusted over a constitutional
rule (the prohibition of cruel and unusual punishments).
Trump has also challenged the Eighth Amendment implicitly, by
calling for a punishment far beyond that which would be constitutionally
permissible. Trump suggested that “The animal who beheaded the woman
in Oklahoma should be given . . . [t]he same fate - beheading?”200
Americans who form the impression from Trump that state departments of
correction might very well consider cutting off the heads of capital
defendants will be heavily predisposed to embrace the death penalty’s
“climate of brutal violence” 201 over its constitutional restrictions when
they sit as capital jurors.
Trump also challenges the propriety of legal outcomes in capital
cases. He has tweeted, “Tucson killer Loughner should be given the death
penalty, not his plea bargained life in prison”202 and “Drew Peterson, a
real sleaze, just convicted of killing wife. Change the law so he gets death
penalty.”203 By challenging legal outcomes without familiarity with the
proceedings and evidence, Trump teaches that legal proceedings and
evidence do not matter, courts are not worthy of confidence, and what
feels just and right from a position of ignorance should control.
Repudiation of constitutional rules of capital sentencing, combined
with increased reliance on intuitive decision-making and distrust of courts,
paves the way for folk beliefs about crime and punishment that supplant
legal rules in the intuitive decision-making of jurors.
III. TRUMPIAN FOLK BELIEFS AND THEIR CONSTITUTIONAL
ANTIPODES
Trump has the power to sway Americans’ folk beliefs. In 2016,
Forbes named Donald Trump the second most powerful person in the
world (behind Vladimir Putin), because he was to be “the first billionaire
president of the United States.”204 Trump uses his power to shape folk
beliefs, and the election demonstrated that he does so effectively. “For
Trump to say the . . . things he said during the campaign, and then be
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rewarded for them, sent a powerful sign.”205 In part, the sign was of
changing attitudes and ways of decision-making.
Trump became the most powerful person in the nation with help
from his cunning use of social media like Twitter. He once admitted, “I
doubt I would be here if it weren’t for social media, to be honest with
you.”206 It has been said of Trump, “Tweeting for him is like whispering
in someone’s ear — a few million at a time.”207 In his whispers are folk
beliefs.
Because media “play a key role in reinforcing and reproducing folk
knowledge about crime and punishment”208 and “folk knowledge about
crime and punishment influences the exercise of juror discretion in capital
sentencing,”209 the death penalty is certainly subject to influence from a
billionaire-president’s demonstrably effectual exploitation of social media
specifically designed craft folk beliefs.
Troublingly, Trumpian folk beliefs influential of capital sentencing
are antipodal to constitutional principles. Trump encourages the
dehumanization of criminal defendants, while the central precept of
American death sentencing is “the fundamental respect for humanity
underlying the Eighth Amendment.”210 Trump encourages distrust of
scientific experts, while testimony of mental health experts “ranks among
the most powerful types of mitigation evidence available.”211 Trump
encourages a distrust of factual evidence, while sentencing jurors are
constitutionally required to “consider, as a matter of law, any relevant
mitigating evidence.”212
As Trump-Era jurors “draw upon . . . vast repositories of
unconscious material”213 in search of ways to make the difficult decision
of whether a capital defendant deserves to be executed, they tap a
groundswell of folkloric ideology that aligns in perfect opposition to the
Eighth Amendment principles jurors are sworn to uphold.
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A. Dehumanization of Defendants v. “the fundamental respect for
humanity underlying the Eighth Amendment”
Murderers have long been dehumanized in folklore. In crime
fiction, Professor Christiana Gregoriou identifies a primary criminal
archetype of “THE MONSTER” or “the ‘Born Evil’ criminal figure.”214
“Though a human, the criminal is correlated to a ‘monster that [i]sn’t
human’, as a devilish creature that came straight from hell.”215 The same
archetype also appears in non-fiction literature, blurring the line between
fantasy and reality in the minds of readers. For instance, former member
of the FBI Behavioral Science Unit Robert Ressler wrote the books I Have
Lived in the Monster216 and Whoever Fights Monsters,217 based on his
involvement and testimony for the prosecution in murder trials.
In news reporting on murders and executions, murderers are often
described and portrayed as monsters.218 For instance, in 2015 a Missouri
sheriff told reporters the executed murderer David Zink “was just a
horrible monster.”219 The archetype appears in politics—and thus media
coverage of politics—as well. Philip L. Simpson explains the archetype of
a serial killer, “as a dramatic case study of leftist and feminist critique of
generalized patriarchal hostility toward marginalized classes during the
1970s, ironically became one of the New Right’s favorite bogeymen to
illustrate the pernicious effect of the supposed decay of traditional values
in the 1980s.”220 In other words, politicians came to use the myth—think
Hannibal Lecter—to leverage fear. According to the early release study,
“[t]he public’s apprehension about crime and punishment invites
politicians to assume a ‘get tough’ posture in their political campaigns . . .
as a way of garnering support from a public ever wary of crime.”221
214
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Prosecutors do the same. Across the nation, prosecutors deliver
closing arguments to juries that leverage folk belief in the monstermurderer as a means of dehumanizing defendants charged with terrible
crimes. The Missouri prosecutor refers to the defendant as “that monster
who showed no mercy.”222 The Oklahoma prosecutor calls him “‘evil’ and
‘a monster.’”223 The Massachusetts prosecutor uses the narrative form of a
ghost story to more effectively conflate the defendant with the fictional
character: “[A] monster came in the night. A monster came into the life of
[the victim], and the monster looked like [the defendant].”224 The South
Dakota prosecutor attempts to place the defendant beyond the fictional
character, describing him as “a ‘monster . . . something scarier than
anybody dressed up on Halloween.”225 The Arizona prosecutor folds in
religious belief, characterizing the defendant “as a ‘monster’, as ‘filth’,
and the ‘reincarnation of the devil on earth.’”226 The Illinois prosecutor
points to the defendant and says, “Right here over here is the monster,
folks.”227 The Minnesota prosecutor cries “monster.”228 The Rhode Island
prosecutor cries “monster.”229 And, all over the nation, jurors mete out
death to the bogeymen that hid under their childhood beds.
The nationwide chorus of prosecutors invoking the monstrosity of
criminal defendants does not arise by chance. Prosecutors adopt a
supernatural rhetoric of monstrosity because it appeals to jurors on
familiar terms and exploits bone-deep fears. Dehumanization through
superstition becomes the way of prosecution, because it is the folklore of
murder.
In short, they do it because it works. The tendency among humans
to dehumanize others has been called “one of the darkest, most ancient,
and most disturbing mental programs encoded into our minds.”230 At
Northwestern
University,
psychologist
Nour
Kteily
studies
“dehumanization, the ability to see fellow men and women as less than
human,” and has measured “[m]ean levels of dehumanization” by asking
participants to rate how evolved certain groups of people are.231
Americans are least dehumanized, with a score of 91.5, and Muslims
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most, at 77.6.232 Whatever the nationality or race of a certain defendant,
capital jurors certainly have a capacity to dehumanize him.
Jurors are more likely to end the life of someone they see as
inhuman. Unsurprisingly, the same is true of murderers. Criminologists
believe that those who commit murder often view their victims “as
worthless and expendable,” due to a “process of dehumanization.”233
Perhaps, to some extent, the exploitation of folk belief in the monstermurderer is a response to the dehumanization of victims by killers.
Sentencing becomes a denial of humanity, because murder is a denial of
humanity.
Indeed, there is the sense that turnabout is fair play for murderers.
Professor Robert Blecker argues, “A basic retributive measure – like for
like or giving a person a taste of his own medicine – satisfies our deepest
instincts for justice.”234 But instincts are the very reason jurors tend to
ignore court instructions. Constitutional principles, not instincts, should be
the basis for death sentencing.
Constitutional principles, unlike instincts, do not permit killing out
of unreasoned vengeance. Constitutional principles demand that the death
penalty be more enlightened than murder. The central constitutional
precept of the American death penalty is “the fundamental respect for
humanity underlying the Eighth Amendment.”235 Jurors must regard
defendants as “uniquely individual human beings”236 and recognize any
“compassionate or mitigating factors stemming from the diverse frailties
of humankind.”237 The Supreme Court has admonished that “before a jury
can undertake the grave task of imposing a death sentence, it must be
allowed to consider . . . that individual in light of his personal history and
characteristics . . . .”238 The allowance is also a mandate: “Just as the State
may not by statute preclude the sentencer from considering any mitigating
factor, neither may the sentencer refuse to consider, as a matter of law, any
relevant mitigating evidence.”239 In the context of ineffective assistance of
counsel claims, where postconviction courts determine whether
unpresented mitigating evidence might have changed the outcome of a
sentencing proceeding, the Supreme Court directs that courts do in
232
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retrospect what, presumably, jurors must do in the first place: “engage
with” the defendant’s unique human experience240 and “any aspect of [his]
character”241 to understand “why he has become the man he is now.”242 In
short, jurors are not allowed to dehumanize killers in order to justify
ending their lives. On the contrary, jurors can only end lives they fully
venerate as uniquely human. The price for using the ultimate punishment
is—rightfully so—meeting the law’s highest challenge of human decency.
After all, the Eighth Amendment test for whether the death penalty
is cruel and unusual is the “evolving standards of decency,”243 not the
evolving standards of vengeance.
To live up to the Eighth Amendment’s fundamental respect for
human decency, jurors must find it in themselves to show killers the
empathy those killers did not show their victims. Thus, while Blecker may
be right to argue the death penalty “restore[s] a moral balance,” 244 the
Eighth Amendment ensures that balance is restored in favor of cherishing
humanity, rather than denying it—no matter how flawed or destructive.
The dehumanization of the victim by the defendant is counterbalanced
with the humanization of the defendant by society. To avoid conforming
society’s life-or-death decision-making to that of its most damaged
members, the denial of humanity inherent in murder is met with the
preservation of humanity inherent in sentencing. Balance is restored by
jurors doing what a murderer could not, embracing the best qualities of
humanity—empathy, compassion, and reason—even when tempted to
embrace the worst.
Reasoned decision-making is not an act of mercy; it is an act of
law. The constitutional toll for ending a life is grace.
By invoking folk belief in the monster-murderer bogeyman,
prosecutors cheat the Eighth Amendment’s fundamental respect for
humanity. In the Trump Era, they have a great deal of support in doing so.
Dehumanization of capital defendants is a central tenet of
Trumpian folk belief. Trump wields his power and media-based influence
to regularly dehumanize those he believes deserve the death penalty. After
the October 31, 2017 terrorist attack in Manhattan that killed eight people,
Trump stated, “We also have to come up with punishment that’s far
quicker and far greater than the punishment these animals are getting right
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now.”245 When two people were killed and eleven wounded in a police
shootout with a gunman in front of the Empire State Building, Trump
tweeted, “Must have fast trials and death penalty for the animals.”246
When in 2014 a man beheaded a coworker at a food processing plant in
Oklahoma, Trump tweeted, “The animal who beheaded the woman in
Oklahoma should be given a very fast trial and then the death penalty.”247
(Years later, the man was indeed sentenced to death.248) When in 2015 two
police officers were shot and killed during a traffic stop in Hattiesburg,
Mississippi, Trump characterized the shooters as “two deranged animals”
and demanded “DEATH PENALTY!”249
According to the early release study, jurors “make recourse to their
store of folk knowledge” when “[p]resented with what they regard as legal
nonsense.”250 Those who Trump encourages to view murderers as animals
will find the mandate to empathize with them nonsensical. According to
the study, constitutional principles like those found in “the highly
structured ideology of due process” will be “regularly resisted” by jurors if
the principles “def[y] cultural common sense.”251 Cultural common sense
in the age of Trump holds that murderers are less than human and
undeserving of consideration in sentencing. According to the study, when
the law vies with “taken-for-granted assumptions about the right way of
dealing with criminals and the dangers of deviating from those methods
[it] does not penetrate”252 the minds of jurors. It is a taken-for-granted
assumption of Trumpian folk belief that murderers deserve a quick death.
Thus, jurors of the Trump Era make the life-or-death sentencing decision,
“but not in the way required by the constitution as a condition for using
death as punishment.”253
Trump encourages Americans to embrace the folk belief that
murders are less than human, and, in so doing, defy the respect for
humanity fundamental to the Eighth Amendment. Trump validates
dehumanization of murderers as an intuitive basis for decision-making in
245
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death sentencing, and, as a result, the constitutional principle of
humanization fails to translate into legal outcomes.

B. Devaluation of Expertise v. Testimony of Mental Health
Experts
In addition to critical thought, critical knowledge—expertise—is
pitted against intuition in the minds of capital jurors. Jurors ask, shall I
listen to the experts or trust my gut? In the Trump Era, folk belief provides
a clear answer.
Trump rejects expertise itself. Bernard Avishai writes of Trump,
“His lies seem increasingly brazen and transparently designed to create a
suspicion of élites.”254 Often, those elites are leaders in science, earning
Trump’s campaign against expertise the moniker “Donald Trump’s War
on Science.”255
Since Trump became President, he has argued that vaccinations
cause autism, stating, “I am being proven right about massive
vaccinations—the doctors lied”256 and pleaded with Americans to “[s]ave
our children & their future.”257 But “[t]he medical community has been
consistent and adamant on this point: There is no proven connection
between vaccines and autism.”258 Trump’s folk belief is based on a study
by Andrew Wakefield, which has been both debunked and retracted.259
And, while Trump has been a proponent of the false folk belief for years,
“as president, Trump’s position carries outsized weight, and has the power
to significantly impact autism research and treatment, as well [as] the
number of preventable outbreaks of viral-borne diseases such as measles
and mumps.”260
Trump has insisted, “Global warming is a total, and very
expensive, hoax!”261 But “97 percent of scientific experts agree that
human-caused climate change is real,”262 and Congress has found that
254
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“global warming poses a significant threat to the national security and
economy of the United States, public health and welfare, and the global
environment . . . .”263 When challenged on his rejection of scientific
expertise, Trump becomes hostile. With growing rage, he tweets, “Is our
country still spending money on the GLOBAL WARMING HOAX?”264
and “same old climate change (global warming) bullshit! I am tired of
hearing this nonsense.”265 Other times he adds explanation that carries the
ring of truth: “The concept of global warming was created by and for the
Chinese in order to make U.S. manufacturing non-competitive.”266
Whatever the tactic, Trump’s rejection of scientific expertise is
resounding.
Trump’s war on expertise is demonstrably effectual. A Pew
Resarch Center poll reflects that Republicans’ attitudes towards experts is
changing dramatically, while Democrats’ attitudes are not. “The poll
found that the number of Republicans who believe colleges have a
‘positive impact on the way things are going in the country’ dropped from
54 percent in 2015 to 36 percent in 2017. Meanwhile, Democrats’
approval held constant at 72 percent.”267 Trump’s constituents are losing
faith in the acquisition of specialized knowledge through learning.
In 2015, one group of researchers saw a need to adopt a measure of
trust in experts, which they dubbed “epistemic trustworthiness”268
(demonstrating perfectly the very arcaneness that contributes to laypeople
distrusting experts269). Call it what you will; trust in experts is on the
decline. Trump is winning the war, because he understands that the
experts’ only weapon is, well, their expertise.
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Distrust of scientific expertise in favor of gut intuition is especially
destructive to capital sentencing proceedings. Scientific experts play a key
role there. Because the biopsychosocial determiners and influencers of
human behavior are critical in assessing human culpability, testimony of
mental health experts “ranks among the most powerful types of mitigation
evidence available.”270 Defendants have a right to present any mitigating
mental-health evidence,271 and the Supreme Court prohibits postconviction
courts from discounting the effects unpresented mental health testimony
might have had on sentencing jurors.272 Distrusting mental health experts
undermines the central role of mental illness in assessing human
culpability.
Outside the courtroom, on a larger scale, there is widespread expert
opinion about the death penalty that might—if not for the distrust of
experts—sway the folk understandings of jurors towards a more critical
view of the death penalty. For instance, a national poll of 500 police chiefs
was undertaken in 2008, in which the officers were asked to select factors
“most important for reducing violent crime.”273 They ranked capital
punishment last, behind, among other things, drug abuse treatment, job
growth, longer prison sentences, better laboratories, and crime
databases.274 In addition to law enforcement officers, 88 percent of
criminologists report that the death penalty does not deter crime.275
Beyond them, the American Bar Association (“ABA”), representing some
400,000 lawyers,276 has called for a moratorium on the death penalty since
1997.277 A 2015 ABA study found “numerous concerns have arisen over
states’ ability to fairly and accurately determine who should be sentenced
to death.”278 Beyond lawyers, the American Psychological Association
(“APA”) called for a moratorium on the death penalty in 2001, until
further studies could confirm that states had “policies and procedures that
can be shown through psychological and other social science research to
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ameliorate [certain] deficiencies.”279
Not all expert opinion and research cuts against the death
penalty.280 But there is ample expert opinion and research both in and out
of the courtroom that—if susceptible to expert influence—would raise
concerns in jurors and inspire more critical analysis of death penalty cases.

C. Trump’s “Ontological Warfare” v. Reliance on Mitigating
Facts
In the age of Trump, “beliefs . . . are fueled by emotive opinions
and arguments rather than facts.”281 Put another way, “Truth is pliable in
Trumpland.”282
Studies, empirical evidence, facts and figures have trouble
penetrating folk belief in the Trump Era, because Trump strongly
encourages distrust of facts. He has gone so far as to profess on a talk
show, “One of the greatest of all terms I’ve come up with is ‘fake.’”283
The Trump administration’s back and forth on many factual
questions has been well-documented.284 Infamously, while serving in the
role of Counselor to the President, Kellyanne Conway coined the phrase
“alternative facts” in a January 22, 2017 interview on Meet the Press,
while defending White House Press Secretary Sean Spicer’s false claims
about the size of the crowd at President Trump’s inauguration.285
After issuing multiple public apologies for the statements about
sexual assault he made in the notorious Access Hollywood tapes, Trump
changed his mind about the fact of whether he had said the words, stating,
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“We don’t think that was my voice.”286 For Trump, the fact of whether he
spoke the words was dependent on whether he felt, long after the fact, that
the recorded voice sounded like his. The later impression could change the
prior reality. Such affronts on the permanency of facts have been dubbed
Trump’s “ontological warfare.”287
And, as with his war on expertise, Trump is winning. Based on
largescale national surveys, Professors R. Kelly Garrett and Brian Weeks
conducted a study confirming that individuals who trust in gut instinct are
more susceptible to believing inaccurate or outlandish factual claims.288
They measured “reliance on intuition for factual beliefs,” “importance of
consistency between empirical evidence and beliefs,” and “conviction that
‘facts’ are politically constructed (Truth is political)” among Americans,
and found, “Individuals who view reality as a political construct are
significantly more likely to embrace falsehoods, whereas those who
believe that their conclusions must hew to available evidence tend to hold
more accurate beliefs.”289
Trump has exploited susceptibility to disregard of facts.
Researchers in Intuition, Trust, and Analytics conclude, “the beliefs of
people today, including social media users, are fueled by emotive opinions
and arguments rather than facts.”290 It has been said that Trump’s America
is a “post-truth society.”291 In fact, in 2016, Oxford Dictionaries declared
“post-truth” the word of the year.292 The term is defined as “relating to or
denoting circumstances in which objective facts are less influential in
shaping public opinion than appeals to emotion and personal belief.”293
Post-truth death sentencing is unconstitutional death sentencing.
The Eighth Amendment requires that jurors “consider, as a matter of law,
any relevant mitigating evidence.”294 Indeed, “[t]he test for deciding a
challenge for cause is whether the juror can ignore his preconceived ideas
and render a verdict according to the evidence . . . .”295 Juror decisions
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“must be based on the evidence at trial and the court’s instructions, such as
‘if the evidence shows.’”296 Jurors who disregard evidence disregard the
constitutional requirement to base their sentencing decisions on mitigating
evidence.
In Trump’s post-truth society, increased reliance on gut intuition,
distrust of courts and judges, repudiation of death penalty law, folk belief
in the monster-murderer, devaluation of expertise in law and science, and
the relativity of facts combine to form a perfect storm of folk beliefs that
overpowers constitutional principles of death sentencing.
IV. CONSEQUENCES OF DEATH PENALTY TRUMP EFFECT
The potential consequences of Trump Effect on the death penalty
include an increase in executions, an increase in death sentencing, and an
increase in the incidence of death sentencing based on unconstitutional
folk beliefs.
U.S. executions have increased under Trump. In 2017, Trump’s
first year in office, executions ticked up to 23, after having just hit a
twenty-five-year low of 20 in 2016.297 The growth, though slight, is
conspicuous on the heels of the historic bottoming out. Further, the first
year of Trump’s presidency is the first year that the number of executions
has grown at all, rather than declined, since 2009. 298 For nearly a decade,
the death penalty has been disappearing. Its recrudescence coincides with
Trump’s rise to power.
Trump Effect could certainly be felt prior to Trump taking office,
during the fervor and civil unrest of the campaign season. But the 2016
execution figures would not immediately reflect the cultural shifts of
2016. Executions take time. For instance, the governor of Florida,
“[w]ithin 30 days after receiving [a] letter of certification from the clerk of
the Florida Supreme Court” providing notice that a defendant’s judicial
proceedings are complete, “shall issue a warrant for execution . . .
directing the warden to execute the sentence within 180 days, at a time
designated in the warrant.”299 A governor who might be inspired by
Trumpian folk belief to increase the rate of executions—and garner
political support by leveraging fear of the archetypal monstermurderer300—would still need to leave time for the Florida Department of
296
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Corrections to prepare. The result would come months later. In Oklahoma,
judges notify county sheriffs of defendants’ death-readiness and choose an
execution date “not less than sixty (60) nor more than ninety (90) days
from the time of the judgment.”301 Judges inspired by Trumpian folk belief
in 2016 to set execution dates as soon as possible, and thus increase the
execution rate, could only make so much headway.
Death sentencing has also increased under Trump. After hitting a
forty year low in 2016, death sentencing ticked up in 2017, from 31 to
39.302 The growth, though slight, is conspicuous on the heels of the
historic bottoming out. Further, the first year of Trump’s presidency
brought the greatest increase in death sentencing since 2002.303 Because
capital trials are lengthy, bifurcated affairs, changes in juror decisionmaking resulting from changes in folk belief popularized in 2016 would
take time to result in increased death sentencing.
As with the economy, there are too many variables affecting the
death penalty to know for sure whether the growth in executions and death
sentencing is fairly attributable to “Trump bump.”304 But, as described
above, there is good reason to believe the most powerful person in the
nation continually calling for executions, igniting fear of murder,
dehumanizing murderers by repeatedly calling them animals, encouraging
distrust of instructions from courts that would circumscribe death
sentencing, encouraging distrust of mental health experts that might offer
scientific bases to find a defendant undeserving of death, and encouraging
distrust of mitigating evidence might well increase use of the death
penalty.
Surprisingly, evidence that Trump Effect increases death
sentencing can be found abroad. In 2016, Saudia Arabia faced global
outrage for a mass execution of forty-seven individuals, including
protesters convicted of sedition.305 Maya Foa, Director of the human rights
organization Reprieve, explained, “International condemnation of the
of crime.”).
301
See OKLA. STAT. tit. 22, § 1001 (2018).
302
Death Sentences in the United States From 1977 By State and By Year, DEATH
PENALTY INFO. CTR., https://deathpenaltyinfo.org/death-sentences-united-states-1977present (last visited Apr. 8, 2018).
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Ydstie, supra note 96.
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Akbar Shahid Ahmed, Saudis Signal Expanded Executions Policy After Donald
Trump’s Visit, HUFFINGTON POST (Jun. 1, 2017, 12:07 PM),
https://www.huffingtonpost.com/entry/saudi-arabia-executions-trumpvisit_us_592f2f89e4b0e09b11ed4c83; Saudi Arabia executes 47 on terrorism charges,
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mass killing is thought to have been a key factor in the kingdom’s decision
to halt the executions of protesters.”306 However, in 2017, a visit from
President Trump coincided with the return of death sentencing for
protesters.307 Foa argued, “it appears that president Trump’s recent visit,
and his explicit approval of the Saudi regime despite gross human rights
abuses, may have emboldened Saudi authorities, who are now signal[]ing
their intention to resume protest-related executions.308 Perhaps death
penalty Trump Effect increasing executions overseas makes consistent
data at home less dubious.
The U.S. murder rate has also increased in the Trump Era, inviting
still more increases in death sentencing and executions. FBI Uniform
Crime Reporting reflects that murder and non-negligent manslaughter—
quicker to respond to cultural shifts than sentencing and executions—
increased during the campaign excitement of 2016 to 16,459 from 15,181
in 2015 by 8.6%.309 While there have been other yearly increases, the
murder rate has trended downward since the early 1990s. 310 Again, the
growth is conspicuous.
There is a strong basis for attributing the rise in murder rate to
Trump Effect. Randolph Roth, historian and author of the seminal work on
U.S. murder rates American Homicide, could not have known how
prophetic his words were when, at the time of the 2008 election, he stated,
“It is . . . a good sign that most of the leading candidates in the American
elections of 2008 recognized that divisive rhetoric is capable of inciting
violence and deliberately stepped back from the worst excesses of
partisanship.”311 Eight years later, Trump recognized no such thing, and
did not step back in the slightest.
During the 2016 campaign, Trump repeatedly demanded that
protesters be “roughed up” and that supporters “knock the crap” out of
them.312 He offered to pay the resulting legal fees.313 He lamented, “We’re
not allowed to punch back anymore” and got a roar from the crowd by
306
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saying, “I’d like to punch him in the face. I’ll tell you.”314 He reminisced,
“In the good old days this doesn’t happen because they used to treat them
very, very rough.”315 In response to delays caused by removing protesters,
Trump said, “Part of the problem, and part of the reason it takes so long, is
nobody wants to hurt each other anymore, right?”316 Later, as president, he
tweeted “a video of himself at a pro-wrestling event throwing to the floor
a man with a CNN logo for a head,” prompting CNN to issue a statement
that Trump was encouraging violence against reporters.317
SPLC research confirms that “[t]he campaign language of the man
who would become president spark[ed] hate violence, bullying, before and
after the election.”318 SPLC documented 1,094 incidents of “hate violence
and incidents of harassment and intimidation around the country” in the
first thirty-four days after the election. SPLC reported that, among postelection hate crimes, “the vast majority appeared to be celebrating his
election victory.”319 An astonishing “37% of them directly referenced
either President-elect Trump, his campaign slogans, or his infamous
remarks about sexual assault.”320 For instance, a Boston man who beat a
homeless man with a pipe and urinated on him because he was a
“wetback” later confirmed to arresting officers, “Donald Trump was right.
All these illegals need to be deported.”321
There is no reason to believe Trump-inspired violence stops short
of homicide. There is every reason to believe Trump-inspired violence
includes the 8.6% spike in intentional homicide reported by the FBI. In
American Homicide, Roth places “stress on the primacy of political
attitudes” as a driver of murder rates.322 Roth points to “national feeling
and the empathy, trust, and goodwill that flow from it” as a counterforce
of murder never fully recovered from the American Civil War. 323 In
Trump’s America, SPLC documents “[t]he number of hate groups in the
United States rose for a second year in a row in 2016 as the radical right
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was energized by the candidacy of Donald Trump.”324 Trump expresses
regret that “nobody wants to hurt each other anymore.”325
Roth also points to “belief in the legitimacy of the social hierarchy
[as] a factor tending towards homicidal behavior,”326 which Professor
Roger Lane regards as a “more sophisticated variant of the old, too simple,
and often discredited notion that poverty, or bad times, are in themselves
root causes of violence.”327 Trump has done much to convince Americans
that the elite holders of power were making it impossible for them to
prosper. He sparked raucous applause during his campaign by insisting,
“It’s not just the political system that’s rigged, it’s the whole economy,”
and argued that he could overhaul the system so that an elite few in power
would no longer keep wages down in order to enrich themselves.328
Lane and Roth also point to “personal respect or male ‘honor,’
which has led us into an often deadly tendency both to fight on slight
provocation and to tolerate (even honor) those who do” as a driver of
murder rates.329 Trump bemoans, “We’re not allowed to punch back
anymore,” threatens to punch people in the fact who disagree with him,
and longs for “the good old days [when] . . . they used to treat them very,
very rough.”330
Trump’s campaign hit all the key touchpoints to boost the murder
rate. The results are evident.
That murder grows with the death penalty should be unsurprising.
The death penalty is known to be criminogenic:
each execution has two opposing effects.
First, the execution creates a brutalization
effect: it contributes to creating a climate of
brutal violence. The execution sets an
example of killing to avenge grievances, an
example that some private individuals then
follow. Second, the execution creates some
deterrence: potential criminals recognize
324
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that the state is willing to wield the ultimate
penalty. 331
Of brutalization and deterrence, Professor Jonathan F. Mitchell asks, “To
what extent are criminals rational actors who will be deterred by the
prospect of capital punishment?”332 Numerous studies have provided a
disturbing answer—few.
When Oklahoma reinitiated use of the death penalty in 1990 after a
twenty-five-year post-Furman moratorium, there was “a significant
increase in killings involving strangers,” and “a multivariate
autoregressive analysis, which include[d] measures of the frequency of
executions, the level of print media attention devoted to executions, and
selected sociodemographic variables, produced results consistent with the
brutalization hypothesis for total homicides.”333 A later study in Arizona
concluded “executions cause more homicides than they prevent” and “that
Arizona’s first execution in more than 29 years had no deterrent effect on
Arizona homicides, but instead, led to increases in several types of
homicides consistent with the predictions of brutalization theory.”334 A
study in Georgia focused on public awareness through media coverage and
concluded “a publicized execution is associated with an increase of 2.6
homicides, or 6.8 percent, in the month of the publicized execution” and
identified 55 homicides associated with executions during the time period
analyzed.335
The death penalty teaches vengeance killing better than it deters.
To a would-be murderer, the threat of execution is speculative and remote,
but the learned folk belief towards revenge is bone-deep and immediate.
Unfortunately, legislators fail to understand of citizens what Jim Henson,
creator of the Muppets, understood of children: “They don’t remember
what you try to teach them. They remember who you are.”336
The joint growth of murder and execution in the Trump Era is
331
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redolent of their common ancestry. The Steikers emphasize that “[o]ne of
the strongest predictors of a state’s propensity to conduct executions today
is its history of lynch mob activity more than a century ago.” 337 This is
true because the death penalty is a descendent of murder. In 2015, the
Equal Justice Initiative released a report titled Lynching in America:
Confronting the Legacy of Racial Terror,338 based on an extensive study
which found “the death penalty’s roots are sunk deep in the legacy of
lynching.”339 By comparing a county-by-county history of lynchings to a
history of death penalty usage, EJI concluded that “the decline of lynching
. . . relied heavily on the increased use of capital punishment,”340 as
“public executions to mollify the mob continued after the practice was
legally banned.”341
Thus, counties that lynched became counties that execute. In light
of the rise in hate groups and hate crimes in Trump’s America, and in light
of the disturbing evidence of brutalization effect, it can only be hoped
counties that execute do not once again become counties that lynch. The
increased murder rate in Trump’s American threatens greater increases in
executions, which threaten greater increases in murder, which threaten
greater increases in execution.
The likelihood is great that Trumpian folk beliefs are driving the
cycle of killing. It cannot be known to what extent, and it cannot be known
whether the numbers will continue to trend. But one thing is certain.
Trump need not be overly regretful that “nobody wants to hurt each other
anymore.”342 In Trump’s America, as murderers and as jurors, that is
precisely what people want to do.
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I. INTRODUCTION
An animal hoarder has been defined as “an individual who
accumulates a large number of animals, who fails to provide the animals
with adequate food, water, sanitation, and veterinary care, and who is in
denial about this inability to provide adequate care.”1 It is important to
find a solution to this problem because the number of animal hoarders is
not trivial. There are approximately 3,500 new cases reported every year
and 250,000 reported animal victims annually.2 Animal hoarders often
start this maladaptive behavior after a stressful or traumatic event such as
relationship troubles, economic hardship, or health issues.3 In fact, there is
evidence that animal hoarders suffer from obsessive-compulsive disorder
(“OCD”) or other psychological disorders.4 Furthermore, those who hoard
animals have worse insight than those who hoard inanimate objects.5
Animal hoarders are mentally ill and should be provided treatment.
1

Colin Berry et al., Long-Term Outcomes in Animal Hoarding Cases, 11 ANIMAL L. 167,
168 (2005).
2
Facts About Animal Hoarding, ANIMAL PLANET, http://www.animalplanet.com/tvshows/confessions-animal-hoarding/about-animal-hoarding/animal-hoarding-facts/ (last
visited Dec. 13, 2016). This source also notes that there are more cases that are not
reported.
3
Id.
4
AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND STATISTICAL MANUAL OF
MENTAL DISORDERS (5th ed. 2013),
http://dsm.psychiatryonline.org/doi/10.1176/appi.books.9780890425596.dsm06
[hereinafter DSM].
5
See Shuron A. Billman, Towards an Understanding of the Psychological Underpinnings
of Animal Hoarding: A Normative Community Sample, CENTRAL QUEENSLAND U. 75
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The Hoarding of Animals Research Consortium (“HARC”) is
composed of a group of researchers who strived to better define animal
hoarding and increase awareness on the topic.6 They wrote an article titled
“Animal Hoarding: Structuring Interdisciplinary Responses to Help
People, Animals, and Communities At Risk” (“Report”) in which they
outlined how the issue of animal hoarding should be resolved. 7 They
advocated for collaboration and communication among the various
stakeholders, including prosecutors.8 The Report also recognized that
animal hoarding is a mental health issue.9 By advocating for the
involvement of prosecutors while acknowledging that hoarders are
mentally ill, HARC was advocating for mentally ill individuals to be
adjudicated as criminals, but the Report does not explain how that will
reduce recidivism, especially given the current laws in place. Treating the
cause of the hoarding is likely the most effective way to reduce
recidivism, so treating the hoarder’s underlying mental illness should be
prioritized.
II. THE HARC REPORT
The Hoarding of Animals Research Consortium (“HARC”)
consists of researchers who collaborated to define the issue of and raise
awareness on animal hoarding.10 The goals of the consortium were to
eradicate stereotypes, increase collaboration among agencies, and prompt
additional research on the topic.11 In 2006, HARC issued a report on how
to most effectively handle cases of animal hoarding entitled “Animal
Hoarding: Structuring Interdisciplinary Responses to Help People,
Animals, and Communities At Risk” (“Report”).12 The Report states that
the framework currently in place for handling animal hoarding cases is
disjointed and fragmented.13 To report a case of animal hoarding, the
following agencies may be contacted: agencies working on behalf of
animals such as animal rescue groups, local law enforcement, health and
(2005), https://www.rspca.org.au/sites/default/files/website/The-facts/Forstudents/Scholarships/Past-scholarships/Billman.pdf.
6
HOARDING OF ANIMALS RESEARCH CONSORTIUM, https://vet.tufts.edu/hoarding/ (last
visited Dec. 18, 2016) [hereinafter HARC WEBSITE].
7
HOARDING OF ANIMALS RESEARCH CONSORTIUM, ANIMAL HOARDING: STRUCTURING
INTERDISCIPLINARY RESPONSES TO HELP PEOPLE, ANIMALS, AND COMMUNITIES AT RISK
(Gary J. Patronek et al. eds., 2006) [hereinafter HARC].
8
See id. at 7.
9
Id. at 23.
10
HARC WEBSITE, supra note 6.
11
Id.
12
HARC, supra note 7.
13
Id. at 1.
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mental health departments, social services, code enforcement, legal aid,
and The Department of Agriculture.14 There are advantages and
disadvantages to utilizing the resources that each agency may provide, and
HARC argues for an interdisciplinary approach that capitalizes on each
agency’s strength.15

A. Stakeholder Agencies
HARC underestimates the difficulty of aligning the various
stakeholders and fails to justify a flaw in the current system: the first
agency informed of a case of animal hoarding determines if the imposed
solution will be animal-centric or client-centric. Agencies working on
behalf of animals include humane societies, municipal control agencies,
animal wardens, and animal rights and rescue groups.16 In general, these
groups aim to remove the animals from the hoarder and place them in a
shelter. Depending on the state, private humane societies may have the
right to enforce animal cruelty laws against the hoarder.17 The Report
specifies which agencies have the statutory authority to investigate for
evidence of criminal animal cruelty and states that agencies that do not
have that power should not be the first responders.18 From this, the Report
is associating animal-centric agencies with prosecution.
Other agencies focus less on the animals and entirely on the
hoarder. Adult protective services (“APS”), for example, provides crisis
intervention, makes referrals, and provides short-term counseling and/or
case management.19 APS services are voluntary unless the individual
meets the criteria for involuntary intervention, including the inability to
consent, posing a danger to oneself or others, and committing criminal
abuse.20 Most of APS’ caseloads are for people who self-neglect, and the
agency will get involved in animal hoarding cases when the hoarder is at
risk of being evicted or suffering other adverse consequences.21 APS
views hoarding “not as a lifestyle choice, but a symptom of cognitive
dysfunction or mental impairment.”22 Moreover, they balance the client’s
right to self-determination against the interests of the animals, landlords,

14

Id. at 4.
Id. at 1.
16
Id. at 4.
17
Id.
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See id. at 5.
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Id. at 9.
20
Id.
21
Id. at 10.
22
Id.
15
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and the public and may not necessarily approve of solutions that are best
for the animals.23
The solution imposed in cases of animal hoarding depends greatly
on what agency is contacted first. Both animal welfare agencies and clientcentric agencies like APS will not investigate every report made, and they
are more likely to act depending on the terminology used in the request.24
For example, animal welfare agencies respond most to reports of sick or
malnourished animals and filth. They are less likely to respond to claims
of barking or nuisance.25 APS responds more to allegations of self-neglect,
medical non-compliance, and the risk of eviction. Claims of messiness,
bad smells, or too many animals are less likely to mobilize the agency.26
HARC states that “[b]ecause removing animals from a hoarder
does not resolve the problem, mental health professionals must explore the
relationship of the hoarder with the hoarded animals.”27 The researchers
must realize, then, that the animal-centric approach is not likely to reduce
recidivism. The Report states that the conflicting missions of the animalcentric and client-centric agencies may be remedied by “careful
communication and cooperation” that includes minimizing the trauma to
the client while maximizing the welfare of the animals,28 but it does not
elaborate further on how specifically this can be done. Therefore, the
person requesting services in a case of animal hoarding has an inordinate
about of power about how and if the hoarder will be treated.29 The Report
does not provide an adequately detailed strategy to combat this difference
in treatment, especially given the potential ramifications of involving the
criminal justice system, the fact that hoarding is a mental disorder, and the
importance of reducing recidivism for both the hoarder and the animals.
III. PSYCHOLOGICAL ROOT OF THE PROBLEM
HARC recognizes that hoarding is a symptom of the problem
rather than the problem itself.30 The Report notes that there are several
mental health disorders that have been linked to non-animal hoarding
including OCD, schizophrenia, anxiety, and major depressive disorder.31
HARC states that separating the animals from the hoarder will not solve
23

Id.
Id. at 13.
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Id. at 3.
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Id. at 23.
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the problem,32 and it is important to “focus on approaches and solutions
that are most likely to work with an individual hoarder.”33
Instead of describing various therapies as a solution, the Report
provides that psychological evaluations may be done at the investigative
stage of a criminal investigation to establish the necessary prerequisites for
involuntary commitment, as part of the pre-trial evaluation, or part of the
post-trial evaluation ordered by the judge or court.34 The evaluation
options, according to HARC, include court-ordered evaluations, shortterm involuntary commitment, and in-home assessments.35 By focusing on
the association between the criminal justice process and adequate
psychological interventions of the hoarder, HARC is doing a disservice to
and underestimating the importance of the psychological cause of the
problem as this approach incentivizes involving law enforcement instead
of therapists. The Report leaves much to be desired in terms of how
psychologists should view and treat hoarders by inadequately delineating
the psychological cause of animal hoarding and potential treatments, and
therefore the Report understates the client-centric view.
The American Psychiatric Association formally recognized
hoarding as a disorder for the first time in the fifth edition of the
Diagnostic and Statistical Manual of Mental Disorders (“DSM-5”).36
There are six diagnostic criteria. First, the person has persistent, as in
long-standing, difficulty discarding or parting with possessions, regardless
of their value.37 Second, the difficulty arises because the hoarder feels the
need to save the items and feels distress associated with disposing of their
possessions.38 Third, this trouble with discarding possessions results in an
accumulation of items that clutter living spaces such that their intended
use is compromised.39 Fourth, the hoarding causes “clinically significant
distress or impairment in social, occupational, or other important areas of
functioning.”40 Fifth, another medical issue, such as brain injury, is not the
cause for the hoarding, and lastly, the hoarding is not “better explained by
the symptoms of another mental disorder” such as OCD or depression.41
The criteria state that it should be specified to what degree the hoarder
finds his behaviors problematic, either recognizing them as problematic or
32
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Id.
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DSM, supra note 4.
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Id.
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Id.
39
Id.
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Id.
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Id.
33
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being mostly or completely convinced that the actions are not
problematic.42
The DSM-5 mentions animal hoarding in the description of
hoarding generally. It defines animal hoarding as “the accumulation of a
large number of animals and a failure to provide minimal standards of
nutrition, sanitation, and veterinary care and to act on the deteriorating
condition of the animals…and the environment.”43 The entry also states
“[a]nimal hoarding may be a special manifestation of hoarding disorder”
and “[t]he most prominent differences between animal and object
hoarding are the extent of unsanitary conditions and the poorer insight in
animal hoarding.”44 About three-fourths of those suffering from hoarding
disorder have a mood or anxiety disorder as well, and about one-fifth may
have OCD.45 Hoarding as a mental health disorder as well as the lack of
insight of animal hoarders have both been legitimized in what has been
referred to as “psychiatry’s bible.”46
To decipher the root of the problem, animal hoarding can be
compared to non-animal hoarding. There are important similarities and
differences between non-animal hoarders and animal hoarders that may
account for the lack of insight.47 Studies have shown that non-animal and
animal hoarders alike have information processing deficits that cause an
irresistible urge to acquire objects, and both have problems with emotional
attachments to possessions.48 However, animals, unlike inanimate objects,
can return the affection, an important distinction that leads to a stronger
relationship in animal hoarding cases.49 This causes the animal hoarder to
feel as though the animals are an extension of her and severe depression
and anxiety in the face of threatened separation.50 In fact, hoarders use this
as a justification for their behavior, stating that the animals are surrogate
children that they love and nobody else would care for the animals,

42
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creating a fear of euthanasia if separated.51 Thus, animal hoarders suffer
from a more severe impairment than non-animal hoarders due to the
strong bond with the creatures. The differences between non-animal and
animal hoarders further exemplify the seriousness of the disorder.
Analyzing animal hoarders under the theory of attachment disorder
also illustrates their lack of insight. HARC noted that some animal
hoarders suffer from attachment disorders, but the Report did not go any
further.52 A study by Sue-Ellen Brown analyzed the similarities between
self-psychology and attachment theory and applied those theories to
animal hoarding.53 Both theories stress the importance of support from
others throughout the individual’s life span.54 Two fundamental concepts
of self psychology are the self, consisting of values and self-esteem, and
selfobjects, which are things in the environment that promote the sense of
self.55 Selfobjects can affirm and soothe the individual and can include
living creatures if the individual feels the creature is essential to that
person, and this reliance can be “crucial to a person’s sense of wellbeing.”56 It does not matter whether the animal actually loves the hoarder
as long as the hoarder believes he feels love from the animal.57 This
“subjective reality” can explain why hoarders think they are protecting or
even saving animals in the face of evidence to the contrary. 58 Since animal
hoarders do not consider the hoarding to be problematic, therapists should
take an active role during counseling to help hoarders understand the
harms of their behavior.59
Because there is strong evidence that animal hoarding is a mental
disorder, it should be treated as one, and mental health resources should be
provided to animal hoarders. Studies have been conducted on how to best
treat compulsive hoarding. David F. Tolin et al. studied individuals who
suffer from the disorder using three criteria including “excessive
acquisition of items, large amount of clutter in the home, and/or difficulty
discarding possessions” and found that cognitive-behavioral therapy

51
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(“CBT”) can reduce hoarding behaviors.60 CBT is frequently used to treat
OCD, but the therapy administered in this study was specialized to treat
hoarding in several important ways. The counseling focused on
motivational interviewing,61 acquisition of organizational and problemsolving skills, and shifting the patient’s beliefs about possessions.62
Another unique aspect of this therapy was the frequent in-home, hands-on
sessions whereby therapists aided their patients discard their items.63
The researchers note that hoarders have poorer insight than
patients with OCD and are more likely to drop out of treatment.64
Therefore, it is important that the hoarders receive support from friends
and family as well as social services to ensure that they comply with their
treatment.65 Treating hoarders may be difficult because of the extent of
comorbid disorders that may need to be addressed simultaneously.66 Since
non-animal hoarders have worse insight than those with OCD and animal
hoarders have even worse insight than non-animal hoarders, it is apparent
that animal hoarders have especially low awareness into the severity of
their problematic behavior.
Despite the disorder’s description in the DSM-5, therapists feel
unprepared to counsel animal hoarders.67 Although HARC is not to
entirely blame for this, the Report’s aim was to bring awareness to this
issue. Instead, it failed to educate the non-therapist readers on
psychologists’ stance on animal hoarding, and it did not advise therapist
readers on what to look for from their clients. In many cases, comorbid
diseases become the primary reason for consultations, partly because
hoarders do not report their hoarding symptoms unprompted nor are they
inquired into in routine interviews.68 This combination can prevent
hoarders from receiving adequate therapy. Further, as HARC mentions,
comorbid conditions can “complicate the clinical presentation of animal
hoarding.”69 The Report recognizes that animal hoarding is a mental
60
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illness, but it does not go further or explain the significance of that
acknowledgment.
Since therapists need more information on this disorder to be
effective, educating the general population and professional community of
psychologists on what to look out for and what to do if they encounter an
animal hoarder can aid in treatment of animal hoarders. Because therapists
do not feel prepared to address hoarding should they encounter it and the
lack of consensus of the best treatment strategies, the Report should delve
deeper into the “psychological underpinnings” of the disorder, as they note
that other sanctions will not completely prevent hoarding.70 If the Report
included a comprehensive view of the psychological roots of the disorder
and remedies available, stakeholders mentioned by HARC would better
understand the issue. Because the disorder is caused by a psychological
problem, it should be fixed with appropriate therapy. HARC discounts this
point by discussing all the various shareholders, instead of focusing on the
most productive. This approach dilutes the importance of the client-centric
view and reduces the likelihood that the public will see this as a mental
health phenomenon.
Although the HARC article mentions motivational interviewing, a
method used in Tolin’s study, the Report does not explain why that
practice should be used for animal hoarders.71 Instead, they state that it is
considered to be effective for those with compulsive of addictive
behaviors and elaborate on what the therapy entails.72 The value of this
therapy is not clear in the Report because the Report fails to explain why
the method is helpful for animal hoarders in particular. The Report should
include more information on the therapies currently used to treat animal
hoarders so that the hoarders can get the individualized care that they
require.
The HARC researchers realize that “[w]ithout proper diagnosis of
the specific mental, physical, and even spiritual components of the
behavior, approaches and methods of intervention and treatment cannot
proceed in an appropriate manner.”73 If treatment is not effective,
recidivism will not be reduced, and therefore, it is imperative that animal
hoarders receive effective therapy as soon as possible. It is clear that in
order to eradicate animal hoarding, the psychological root of the problem
in animal hoarders must be better understood and treated. Although
HARC mentions the importance of individualized therapy, the researchers
understate the importance of this component by discussing multiple
70
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agencies and routes of solving the problem. Furthermore, if HARC is
aware that therapy should be prioritized, then one of the fragments of the
system expanded upon should be the fact that therapists are uninformed on
how to best treat hoarding. HARC’s acknowledgment that animal hoarders
are mentally ill is incongruent with the lack of recommendations on how
to treat them.
IV. CURRENT LEGAL FRAMEWORK

A. Laws on Animal Cruelty
HARC supports an interdisciplinary approach, and the Report sees
the criminal justice system as a vital stakeholder in the outcomes of these
cases.74 However, an analysis of the current laws used to criminally
prosecute animal hoarders reveals that prosecution is not the solution to
this problem nor are current laws adequately structured to reduce
recidivism.
Animal cruelty laws in all fifty states protect animals against
deliberate acts of cruelty and neglect, such as by failure to provide
necessary sustenance.75 In many states, violation of these statutes is a
misdemeanor punishable by a fine and/or imprisonment for up to one
year.76 Furthermore, assuming the act of cruelty was not purposeful, in
most (twenty-seven) states, the penalty increases for subsequent
violations,77 and in half of the states, the first or subsequent violations can
74
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be punishable by more than one year in prison.78 However, as discussed,
animal hoarders do not understand that what they are doing is cruel to the
animals, and therefore punishing and criminalizing them will not reduce
recidivism.
It is evident by prosecutors’ views that animal hoarders “clo[g] the
system”79 and the inherent secrecy of animal hoarding that some, if not
most, animal hoarding cases go unprosecuted. By making it illegal to fail
to provide animals with necessary sustenance, such as food and water,
having the seriousness of the offense increase with subsequent violations,
and in some states, having the actions be punishable as a felony, the
legislatures are proclaiming that this is a serious criminal violation.
Assuming that prosecutors did not use discretion against bringing these
cases to court and that they charged hoarders with one count per animal,
mentally ill individuals would be subject to more than one year in prison
more than once in their lifetimes; not only will the criminalization of
animal hoarding not stop the act and thus fail to reduce recidivism, but
there are other ramifications of deeming it a crime, let alone a felony.
Framing animal hoarding as a crime is costly, does not solve the problem,
and may impede potential solutions by preventing the hoarder from
receiving necessary services and treatment.80
There is a disconnect in the laws and the Report between the
psychological component of animal hoarding and the potential for at least
one year in prison. In only eleven states and the District of Columbia
(“D.C.”), the animal cruelty statutes grant the judge the specific authority
to order the hoarder to undergo a psychological evaluation. 81 In thirteen
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states and D.C., the laws grant the court the power to order the defendant
to receive counseling.82 The fact that all fifty states criminalize animal
cruelty but only thirteen authorize the judge to order counseling shows an
inherent flaw of treating a mental health disorder by the criminal justice
system that HARC should have paid more attention to before
recommending involving prosecutors early.
There is one benefit of using the criminal justice system: judges
have the authority to order an otherwise unwilling animal hoarder to
receive treatment. Animal hoarders are reluctant to receive and comply
with treatment,83 so court mandates should be more specific to ensure that
their utility can be maximized. The court or probation officers should
consult with the clinician and specify the treatment provider, inform the
therapist about the situation, specify the length and frequency of
counseling, stipulate terms for monitoring, identify resources for payment,
and provide a summary of the report to the probation officer or court.84
The specificity of the order will not only inform the hoarder of his
obligations, but it will also ensure the clinician and court are on the same
page.
Despite this potential benefit of prosecution, the current laws are
not well suited to bridge the gap between therapy needed and therapy
received by hoarders. The state statutes that require counseling do not
include the aforementioned specifications. In fact, there are few state
statutes that have requirements that go beyond general counseling orders.
Arkansas’ animal cruelty statute states that anyone convicted of animal
cruelty shall be ordered both to receive a psychiatric or psychological
evaluation and “[i]f determined appropriate, ordered to receive psychiatric
or psychological counseling or treatment for a length of time prescribed by
the court.”85 While this statute does allow for a specified length of time to
be ordered, it does not explain how that judgment will be made. Judges are
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interpreters of the law, and they may not be comfortable or well prepared
to decide how long a person should be in treatment for a serious and
persistent mental health problem.86 Although this prevents the hoarder
from receiving less counseling than prescribed, it does not ensure that the
hoarder will receive enough counseling.
A second state that elaborates on the mandate of counseling is
Illinois.87 Its animal cruelty statute states that the court may order the
convicted person to undergo a psychological evaluation and “to undergo
any treatment at the convicted person’s expense that the court determines
to be appropriate after due consideration of the evidence.” The unique
aspect of Illinois’ statute is that it defines a companion animal hoarder 88 as
a person who “possesses a large number of companion animals,” is unable
to fulfill his duties of care, houses the animals in a “severely overcrowded
environment,” and “displays an inability to recognize or understand the
nature of or has a reckless disregard for the conditions under which the
companion animals are living and the deleterious impact they have on the
companion animals’ and owner’s health and well-being.”89 If the hoarder
is a companion animal hoarder, the court must order the convicted person
to undergo a psychological evaluation and treatment that the court
determines to be appropriate.90 One limitation of this statute specifically is
that it mandates therapy for companion animal hoarders only and makes it
optional for non-companion animal hoarders.
Although it is a step in the right direction that states are giving the
judges the option to order counseling, or in some cases mandating they
order it, there are gaps left by this set up. These statutes are creating a
situation whereby judges are puppet masters in an area where they do not
have expertise. Hoarders may not have the financial means to pay for
therapy in the first place,91 so it seems counterproductive to have a judge
force a hoarder to pay for something outside his scope of knowledge. On
the other hand, the legal system is likely the only mechanism that can
force the hoarder to undergo counseling, and without it, hoarders may
never undergo counseling. For that reason, they may very well the best bet
for obliging therapy for those who would not otherwise receive it. If that is
so, the statutes should be more tailored for hoarders, as in specific enough
86
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to require a psychological evaluation and therapy in every state. Instead of
advocating for prosecution and felony-level charges,92 the Report should
have pointed out the flaws and limitations of the current legal framework
to fully educate the public on the advantages and disadvantages of
prosecution and how to improve the laws.93

B. How the Laws Are Applied
Even though the courtroom might be the best place to make a
hoarder go to therapy who otherwise would not, the laws as they stand
today are inadequate, as demonstrated by how they are enforced. Colin
Berry et al. analyzed long-term outcomes in animal hoarding cases using
media reports from across the country in a study published in 2005.94
Charges brought against the hoarders were inconsistent. In almost 75% of
the cases, the defendant was charged with at least one misdemeanor count
of animal cruelty,95 and the number of counts ranged from 1 to 182. Some
defendants were charged with felony animal cruelty, but others did not
receive any animal cruelty charge at all.96 There was a correlation between
number of animals found and the likelihood of a pre-trial psychological
assessment being ordered in cases with dogs, cats, horses and birds but not
exotic, farm, or other animals.97 In cases that ended with a guilty verdict or
plea bargain, about 40% of the defendants received jail time, and sentence
times ranged from six month to ten years.98 The inconsistencies in the
laws’ application and sentencing show that the current laws are not ideal
for handling animal hoarders.
Inconsistent treatment of animal hoarders spanned pre-and postcriminal charges. There are several instances, albeit anecdotal, in the study
that demonstrate that officers and prosecutors do not view hoarders as
criminals, and building relationships with the individuals made likelihood
of re-offense diminish. In one example, a woman hoarded about twenty
dogs and horses in addition to other animals, but the chief of police did not
proceed with pressing charges because he felt the hoarder was an animal
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lover who cared about the animals.99 In another case, a hoarder of sixtyfour animals was “charged with only one count each of the two minor
charges because those involved felt sorry for her.”100 Thus, at least some
of those in the position to implement the criminal prosecutions of animal
hoarders feel hesitant to place the hoarders in the criminal justice system
because they recognize, explicitly or implicitly, that animal hoarders are
mentally ill and do not have bad intentions. If the laws were to be
reformed such that counseling is the primary form of punishment instead
of jail time, perhaps that would create more consistency among the
outcomes, but before that can occur, police officers, prosecutors, and
judges will need to be educated on animal hoarding and their individual
roles in the process.
The system as it stands is imperfect because even where
counseling was ordered, the outcomes varied. In 26% of cases studied, the
court ordered the defendant undergo a mental health evaluation.101 In only
eight of the cases were the defendants required to undergo post-trial
psychological counseling.102 Most of those defendants hoarded cats and
dogs as opposed to horses, birds, farm animals, and exotic animals. 103 In
one case, a judge “refused to acknowledge that animal hoarding should be
called a mental disorder,” and in three others, the judges were “openly
hesitant to recognize a mental health component in hoarding behavior.”104
The infrequency with which psychological counseling was ordered
shows that judges are either inadequately informed of the psychological
underpinnings of animal hoarding or for other reasons may be ill-situated
to demand such action in every case. Furthermore, the distinction and
discrepancies between hoarding dogs and cats as opposed to other animals
serves no point, especially when all the animals are deprived of sustenance
and the backdrop is a mental health issue. All animal hoarders, regardless
of the species of animals they hoard, should undergo psychological
counseling.
Further examples in the Berry study demonstrate that honing in on
the psychological component of animal hoarding can reduce recidivism,
thus rendering unnecessary HARC’s recommendation that prosecutors
should be involved early. The first case involved an officer who built a
relationship with a couple that hoarded dogs in order to gain their trust and
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be permitted to enter their home.105 After several months, the couple
realized that the officer was not there to patronize them, and they
surrendered the dogs.106 A plea agreement was signed whereby the
husband would plead guilty to eighty-eight counts of unlicensed dogs and
accept a fine of $4,000, a penalty significantly less severe than the
potential 120 counts of animal cruelty, $150,000 fine, and jail time for
both the husband and wife.107 This plea was offered partly because the
officer knew the couple would be unable to pay the fines. 108 This same
officer went on to conduct surprise visits to the home to ensure
compliance with the plea agreement.109 The couple was allowed to keep
five of the dogs until their deaths but no other dogs afterward.110 This case
demonstrates that “cooperation rather than the use of animal cruelty
statutes” can yield success.111 More specifically, it shows that a strategy
that involves building a relationship with the hoarders, rather than a strict
prosecution approach, can lead to successful outcomes.
As shown by Berry’s findings, reforms to the current laws need to
be made. These examples demonstrate that forming a relationship with the
hoarders and checking up on them periodically can reduce recidivism.
Berry recommends that plea-bargains “require mandatory supervision with
unannounced home visits for an extended period (years).”112 The only
state that has come close to implementing such a remedy by law is
Vermont.113 For animal cruelty violations, the court may require that the
defendant “[p]ermit periodic unannounced visits for a period up to one
year by a humane officer to inspect the care and condition of any animal”
that the hoarder was allowed to keep.114 There are two important
limitations to this. First, the visits only last for one year, and there is
nothing in the statute granting the court leeway to extend this period.
Second, this only applies if the hoarder was allowed to keep animals. Even
if the court ordered all animals to be removed from their custody, hoarders
have an “obsessive acquisition of animals” that may continue even if the
hoarder was forced to forfeit each animal.115 Therefore, these periodic
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visits should be mandated for every animal hoarder, regardless of the
number of creatures he was allowed to retain.

C. Inconsistencies in the HARC Report
By stating that prosecutors should be involved from the start of an
investigation,116 the HARC researchers are ignoring the incompetency of
the current laws to reduce recidivism. The Report frames the animalcentric view as consistent with prosecution, but that is not necessarily the
case because of the laws’ shortcomings. Seized animals are kept as
evidence and thus continue suffering until the case is resolved.117 This
places officials in a situation whereby they must choose between allowing
the hoarding to continue or restart and allowing the animals to suffer in a
shelter until the court proceedings are finalized.118 Therefore, there are
several barriers to prosecution in these cases, including the prosecutor’s
subjective view that the cases are not serious and the problems with
keeping the animals evidence.
Even though HARC acknowledges several problems with
prosecuting animal hoarders under current laws, the Report states that
society may not be able to deal with some hoarders with therapeutic
measures alone.119 HARC notes that the animal hoarders may not be
deterred by fines, forfeiture, or incarceration because of the psychological
root of the problem,120 yet it also says that a relationship with the
prosecutor is essential for a “successful outcome.”121 That relationship
may lead to more charges of cruelty or neglect, perhaps felony-level
charges, and may result in the “uncovering of evidence of further wrongful
conduct.”122 The Report did not explain if the “further wrongful conduct”
it seeks to uncover is related to the animal hoarding or not.
Although the Report describes securing a strong case with the
prosecution as an advantage,123 the laws as they stand do not adequately
deal with animal hoarders, and prosecutorial involvement does nothing to
solve the psychological disorder that plagues animal hoarders. Instead, it
may make receiving treatment more difficult if felony-level charges are
brought or other criminal behavior is uncovered. HARC did not
thoroughly explain the current legal landscape and failed to justify its
116
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recommendation that prosecutors be involved early given the issues with
prosecutions.
There are further inconsistencies with HARC’s argument. The crux
of the part of their argument relating to law enforcement is that
prosecutors must be more involved to ensure success, but HARC also
notes that police officers may “not be highly trained in evaluating animal
care” or may be “overextended investigating crimes against people.”124 If
police are overextended investigating other crimes, it is safe to assume that
prosecutors are as well. Nonetheless, HARC suggests that the prosecutors
will be able and willing to devote time to prosecuting animal hoarders, and
these convictions “allow for better tracking of the hoarder, who may seek
to move to another location to start the hoarding again.”125 The Report
does not explain where the resources for this tracking will come from,
especially given the overextension of the agents in the system already.
HARC views the uncovering of evidence of wrongful conduct
positively and wants the hoarders to be tracked. However, the Report also
makes clear that animal hoarding is a psychological phenomenon that
requires persistent and individualized treatment. Even if HARC’s
underlying priority is the animals and not the mentally ill hoarder,
HARC’s argument is still unclear as they state that “laws in many states
do not adequately address this type of suffering,” referring to animal
neglect.126 Therefore, HARC is advocating for the involvement of
prosecutors in a legal system that does not sufficiently account for the
hoarder’s mental illness nor the animals’ related suffering.127
HARC is aware of the constraints of the current system. It says,
however, “[d]espite these limitations of prosecution, the criminal justice
approach can contribute to much improved accountability.”128 The Report
never creates a link between accountability and reduced recidivism.
Instead, HARC goes on to state that it has taken years to get law
enforcement to take animal crimes seriously, and it may not be possible to
deal with some hoarders using therapy alone.129 The former statement is
contradicted at least in part by Berry’s study where police officers pitied
animal hoarders and didn’t prosecute harshly.130 The Report’s evidence for
124
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the latter statement is based on classifications of hoarders that the Report
itself recognizes are “not definite at this stage.”131 The three categories are
overwhelmed caregivers, rescuer hoarders, and exploiter hoarders,132 but
this typology that has not been reproduced in clinical samples.133
Therefore, the Report should not come to conclusions or speculations
about the importance of therapy thereon.
Later, the Report states that “[t]he only effective approach in
dealing with some hoarders may be aggressive prosecution, rigorous
monitoring, and strict sanctions at the slightest indication of
recidivism.”134 Instead of elaborating, the Report advocates for using the
Broken Windows Theory for animal hoarding, explaining that animal
hoarding may be prevented if each small lapse is treated as though it were
very serious.135 While this argument may have merit, HARC does not
reconcile this with the mental health issues of hoarders and the lack of
adequate laws on the topic. Moreover, the Report does not elaborate on
how to treat each seemingly small lapse in order to best reduce future
acquisition of animals. In effect, HARC is advising for the strict adherence
to laws that the Report itself recognizes are ill-equipped to handle these
cases from both the animal-centric and client-centric view.
V. MEDIA
One of HARC’s aims was to raise awareness animal hoarding, and
the dialogue on the topic has increased since the Report’s publication in
2006. In 2009 and 2010 respectively, the television series “Hoarders” and
“Hoarding: Buried Alive” started airing.136 The shows provide insight into
the homes of hoarders and their interactions with mental health
professionals. The series premiere of “Hoarders” alone garnered 2.5
million total viewers.137 The series has been nominated for three awards
and won one.138 The second season premiere attracted almost a million
131
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Hoarders, IMDB, http://www.imdb.com/title/tt1497563/?ref_=ttep_ep_tt (last visited
Dec. 18, 2016); Hoarding: Buried Alive, IMDB, http://www.imdb.com/title/tt1538296/
(last visited Dec. 18, 2016).
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(Aug. 18, 2009), http://tvbythenumbers.zap2it.com/cable/hoarders-has-best-a-premiereever-for-ae-with-adults-18-49/25002/.
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Hoarders Awards, IMDB, http://www.imdb.com/title/tt1497563/awards?ref_=tt_awd
(last visited Dec. 18, 2016).
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additional viewers.139 These programs educate the public about this
disorder and ensure that the hoarder receives help.140 Additionally, these
television shows may alert hoarders that watch the programs that the
behavior is a symptom of a mental health issue that should be addressed
professionally.141 The Berry study and the Report predated the shows, and
the extent to which judges’ perception of hoarding has changed is
unknown. Given the success of these television broadcasts that frame the
issue as a mental health concern, it is likely that the public is more
informed that hoarding is a mental illness than it was before the shows
started airing.
VI. CONCLUSION
Animal hoarders suffer from a mental health disorder that requires
long-term attention and care to reduce recidivism. The HARC researchers
acknowledge that animal hoarding is a problem and that removing the
animals from the hoarder will not prevent future acts. Nonetheless, they
advocate for early involvement by prosecutors. They note some of the
issues with the current legal system including the overextended police
officers, but the Report does not highlight the ineffectiveness of the
current animal cruelty laws against hoarding in-depth. One shortcoming of
the current laws in place is that only 25% of states authorize the judge to
order the hoarder to undergo counseling. That shows that the majority of
state legislatures do not grasp the mental health implications of animal
hoarding, and that mentality extends to judges. Even where counseling is
authorized, the laws are inconsistently applied.
The HARC researchers fail to justify the animal-centric approach’s
reliance on prosecution since removing the animals will not stop the
behavior. Even though the Report says that animal hoarding is a symptom
of the problem and not the problem itself, it does not comprehensively
educate readers on the psychological roots of animal hoarding and the
inadequacies of the current laws. Nor does the Report provide enough
information to educate and train therapists and law enforcement on this
issue or make them aware that they need more training to be effective. The
inconsistencies between HARC’s animal-centric and client-centric
139

Josef Adelain, ‘Hoarders’ Cleans Up In Ratings, THE WRAP (Dec. 1, 2009 12:24 PM),
http://www.thewrap.com/hoarders-cleans-ratings-11023/.
140
Anna Almendraia, Hoarding Reality Shows Might Do More Harm Than Good,
HUFFINGTON POST (Jun. 17, 2016), http://www.huffingtonpost.com/2015/06/17/hoardingreality-shows_n_7605804.html (The article notes that hoarders on the shows receive help
clearing their houses but points out that long-term therapy should be provided as well).
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approach are throughout the Report, and by not reconciling these views,
the Report fails to achieve its goal of defining the issue and adequately
educating the public.
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It is but just that the public be required to care for the prisoner, who
cannot by reason of the deprivation of his liberty, care for himself.1
I. INTRODUCTION
The abysmal state of inmate healthcare in the United States is no
secret. Attorneys, human rights activists, journalists, public health
practitioners and others have persuasively argued for years that the lack of
adequate healthcare in prisons violates the Eighth Amendment rights of
prisoners2 and concepts of basic human dignity.3 However, lack of
* Juris Doctorate Candidate, Emory University School of Law.
1
Estelle v. Gamble, 429 U.S. 97, 104 (1976).
2
Id. (ignoring prisoner’s serious medical needs can rise to the level of cruel and unusual
punishment); see also Brown v. Plata, 563 U.S. 493, 501 (2011) (noting California prison
healthcare conditions fail constitutional standards); Michael C. Danna, Medicaid Reform,
Prison Healthcare, and the Due Process Right to a Fair Hearing, 40 N.Y.U. R. OF L. &
SOC. CHANGE 431 (2016).

132

uniformity among states regarding prisoners’ right to healthcare, 4 routine
lack of enforcement of the laws in place to protect prisoners from such
degradation,5 severe prison overcrowding,6 and lack of data regarding the
health of prisoners7 work together to create prison health conditions that
have been likened to torture.8 Mental healthcare in prisons is doubly in
crisis. In addition to the above issues at play, prisoners with mental illness
face hurdles such as extreme lack of access to mental health resources,9
stigma, prison norms and practices that worsen mental health,10 longer
sentences,11 and an increased likelihood of causing or being subjected to
violence.12
There is an epidemic-like spread of mental illness among
prisoners, and the severity of mental illness continues to worsen in
prisons. Unfortunately, politicians and voters have bigger fish to fry than
worrying about prison conditions, especially regarding mental health. For
3

See Medical and Mental Healthcare, AM. CIVIL LIBERTIES UNION,
https://www.aclu.org/issues/prisoners-rights/medical-and-mental-health-care (last visited
Dec. 2, 2017).
4
See id.
5
See id.
6
Criminal Justice Fact Sheet, NAT’L ASS’N FOR THE ADVANCEMENT OF COLORED
PEOPLE, http://www.naacp.org/criminal-justice-fact-sheet/ (last visited Dec. 2, 2017)
(“between 1980 and 2015, the number of people incarcerated in America increased from
roughly 500,000 to over 2.2 million”).
7
See, e.g., Joe Davidson, DOJ watchdog report criticizes solitary confinement for the
mentally ill in federal prisons, WASHINGTON POST (July 12, 2017),
https://www.washingtonpost.com/news/powerpost/wp/2017/07/12/doj-watchdog-reporthits-solitary-confinement-for-the-mentally-ill-in-federalprisons/?utm_term=.31031717ca3a.
8
See AM. CIVIL LIBERTIES UNION, supra note 3 (“physical torture or lingering death”)
(quoting Estelle v. Gamble); Dahlia Lithwick, Prisons Have Become America’s New
Asylums, SLATE (Jan. 5, 2016),
http://www.slate.com/articles/news_and_politics/jurisprudence/2016/01/prisons_have_be
come_warehouses_for_the_mentally_ill.html (“Victorian-era brutality”).
9
See E. Fuller Torrey et al., The Treatment of Persons with Mental Illness in Prisons
and Jails: A State Survey, TREATMENT ADVOCACY CTR. (April 8, 2014),
http://www.treatmentadvocacycenter.org/storage/documents/treatment-behindbars/treatment-behind-bars.pdf.
10
Anisha Lewis, Incarceration and Mental Health, CTR. FOR PRISONER HEALTH AND
HUMAN RIGHTS, http://www.prisonerhealth.org/educational-resources/factsheets2/incarceration-and-mental-health/ (last visited Dec. 3, 2017).
11
TREATMENT ADVOCACY CTR., OFFICE OF RESEARCH & PUBLIC AFFAIRS, SERIOUS
MENTAL ILLNESS (SMI) PREVALENCE IN JAILS AND PRISONS (2016),
http://www.treatmentadvocacycenter.org/storage/documents/backgrounders/smi-in-jailsand-prisons.pdf.
12
See F.G. Kouyoumdjian et al., A Systematic Review of Randomized Controlled Trials
of Interventions to Improve the Health of Persons During Imprisonment and in the Year
After Release, 105(4) AM. J. OF PUB. HEALTH e13 (2015).
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the public to care about the physical and mental health of prisoners, it
needs to understand the larger negative impact on society. Of the more
than 2.3 million people detained in our prisons, jails, and detention
facilities,13 95% will come out at some point and attempt to incorporate
into society.14 While untreated physical health issues of inmates – such as
HIV and Tuberculosis – present more obvious public health risks, mental
illness is especially insidious because carceral settings not only fail to treat
the mentally ill, but also worsen and perpetuate many conditions.
Untreated mental illness in released prisoners leads to increased violence,
crime, and drug use in our communities.15
This article argues that the issue of mental illness in prisoners is an
epidemic, and should be re-framed as a public health emergency. This reframing would require different actors to respond, and perhaps new
solutions would be possible. This article further suggests that the
Department of Health & Human Services (HHS) should put standards in
place based on those of the World Health Organization (WHO) and
Bureau of Prisons (BOP) guidelines to ensure a consistent minimum level
of physical and mental healthcare in all prisons and jails.
II. THE SCOPE OF MENTAL ILLNESS IN PRISONS
American prisons have become the new asylums.16
Deinstitutionalization at the time of the Civil Rights Movement 17 caused
mental hospitals to be shut down, spilling millions of mentally ill people
onto the streets with nowhere to go. Today, the problem continues, with
the mentally ill being taken from the streets and placed into our prison
systems. According to the National Alliance on Mental Illness, two
million people with mental illness are arrested and incarcerated each year,
13

Peter Wagner et al., Mass Incarceration: The Whole Pie 2017, PRISON POLICY
INITIATIVE (March 14, 2017), https://www.prisonpolicy.org/reports/pie2017.html. (“The
American criminal justice system holds more than 2.3 million people in 1,719 state
prisons, 102 federal prisons, 901 juvenile correctional facilities, 3,163 local jails, and 76
Indian Country jails as well as in military prisons, immigration detention facilities, civil
commitment centers, and prisons in the U.S. territories.”); U.S. CENSUS BUREAU, STATE
AND FEDERAL ADULT CORRECTIONAL FACILITIES CENSUS,
https://www.census.gov/econ/overview/go2400.html (last visited Dec. 4, 2017).
14
Wagner, supra note 13.
15
Kouyoumdjian, supra note 12. This is in addition to the problem of mental health in the
prisoners themselves, and the declining mental health of the prisoners’ families when
they are released. Id.
16
Id.
17
Daniel Yohanna, Deinstitutionalization of People with Mental Illness: Causes and
Consequences, 15(10) AMA J. ETHICS 886 (2013), http://journalofethics.amaassn.org/2013/10/mhst1-1310.html.
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with the vast majority being non-violent offenders.18 Left untreated, the
mentally ill often cannot lead functional lives in the community, and
inevitably they commit crimes and are incarcerated.19 Prisons routinely
fail to care for the mentally ill, prison conditions exacerbate existing
mental illness, and sometimes prison conditions create mental illness in
otherwise healthy inmates. As a result, we are releasing unhealthy people
back into society for the process to repeat and propagate through our
communities.20

A. Prevalence of Mental Illness of Inmates
In a survey of states, the Treatment Advocacy Center found that
the largest prison or jail in 44 states and the District of Columbia
contained more people with a serious mental illness than did the largest
state psychiatric hospital in the state.21 As the number of people
hospitalized for a serious mental illness decreased from 550,000 in the
1950s to 70,000 in 2012,22 the prison population grew from 178,000 in the
1950s to a shocking 5.6 million today.23
Partially because of the massive shift of the mentally ill from
hospital to jail cell,24 the percentage of inmates with a serious mental
illness increased from .7% in 1880 to 21% in 2005.25 Today, an estimated
55% of male inmates and 73% of female inmates in state prisons are

18

Jailing People with Mental Illness, NAT’L ALLIANCE ON MENTAL ILLNESS,
https://www.nami.org/Learn-More/Public-Policy/Jailing-People-with-Mental-Illness (last
visited Dec. 3, 2017).
19
DAVID MILLS ET AL., STANFORD LAW SCHOOL, THREE STRIKES PROJECT, WHEN DID
PRISONS BECOME ACCEPTABLE MENTAL HEALTHCARE FACILITIES? (2017).
20
Id. at 1.
21
Ana Swanson, A shocking number of mentally ill Americans end up in prison instead of
treatment, WASHINGTON POST (April 30, 2015),
https://www.washingtonpost.com/news/wonk/wp/2015/04/30/a-shocking-number-ofmentally-ill-americans-end-up-in-prisons-instead-of-psychiatrichospitals/?utm_term=.bdceb9a1a83f.
22
See Incarceration and Mental Health, supra note 10.
23
Id.
24
Criminal Justice Fact Sheet, supra note 6; Ernest Drucker, Drug Law, Mass
Incarceration and Public Health, 91 OR. L. REV. 1097, 1122 (those in prison are “more
likely than people in the general population to have mental health problems and
addictions, as well as communicable diseases such as Hepatitis C or HIV”).
25
Id.
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mentally ill.26 The current inmate mental illness percentage is about 300%
higher than mental illness rates among the general population.27
The most common ‘severe’28 mental illness among state and
federal prisoners is depressive disorder, followed by bipolar disorder,
anxiety disorder, post-traumatic stress disorder, and schizophrenia.29
These mental illnesses can cause inmates to be noncompliant with
treatment, see and hear things that are not there, or have a propensity for
violence without treatment.30 According to a 2006 Bureau of Justice
Statistics Special Report, only a third of state prisoners received treatment
for mental illness, and the effectiveness of the treatment for those who
received it is unknown.31

B. Prison Effects on Mentally Ill
Prisons are not meant to be pleasant places to stay. However, loss
of freedom should be the primary punishment we are inflicting on
convicted individuals; not rampant sexual abuse and endless psychological
suffering. The grotesque conditions current inmates are subjected to are
worsening the problem of mental illness in prisons, and the problem of
mental illness in the general population. However, the issue is made more
complex by the fact that it is beyond the control of most prison officials.
They are often not equipped or able to protect the mentally vulnerable in a
prison setting. Instead, prisons generally treat symptoms of mental illness
as disciplinary issues, since it is easier and cheaper to do so.32
26

Olga Khazan, Most Prisoners Are Mentally Ill, THE ATLANTIC (Apr. 7, 2015),
https://www.theatlantic.com/health/archive/2015/04/more-than-half-of-prisoners-arementally-ill/389682/.
27
, GUIDELINES FOR SUCCESSFUL TRANSITION OF PEOPLE WITH MENTAL OR SUBSTANCE
USE DISORDERS FROM JAIL AND PRISON: IMPLEMENTATION GUIDE, SUBSTANCE ABUSE
AND MENTAL HEALTH SERVICES ADMINISTRATION (hereinafter “SAMHSA”) (2017).
28
The distinction between ‘severe mental illness’ and any mental illness is legally
significant, and this paper focuses on severe mental illness in prisoners.
29
Khazan, supra note 26.
30
See id.; D.J. Jaffe, Yes, the Untreated Seriously Mentally Ill Are More Violent Than
Others, NAT’L REV. (Nov. 9, 2017),
http://www.nationalreview.com/article/453551/untreated-seriously-mentally-ill-are-moredangerous-end-denial-get-them-treatment.
31
DORIS JAMES ET AL., U.S. DEPT. OF JUSTICE, BUREAU OF JUSTICE STATISTICS, NCJ
213600, MENTAL HEALTH PROBLEMS OF PRISON AND JAIL INMATES (2006),
https://www.bjs.gov/content/pub/pdf/mhppji.pdf.
32
Mary Sell More Alabama prison inmates need mental health care, but resources are
lacking, DECATUR DAILY (Aug. 6, 2017),
http://www.decaturdaily.com/news/other_news/state_capital/more-alabama-prisoninmates-need-mental-health-care-but-resources/article_56686e3f-fea2-5ebf-b050188986481993.html.
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i.

Sexual Assault, Violence, and Mental Health

Inmates who enter prisons healthy often develop or contract
illnesses that are not addressed. One example is the spread of HIV/AIDS,
often the result of sexual assault. As Elizabeth Bruenig of The Nation
astutely points out:
It appears that prison rape, by insinuating itself into the
very punitive and rehabilitative functions of prison, has
produced a deadly nonchalance. We have become a culture
that tolerates and potentially lauds the rape and sexual
exploitation of hundreds of thousands of people every year,
many of them minors, mothers, mentally ill.33
This horrifying trend has major public health consequences.
Bruenig cites James Radford, an AIDS activist, in noting that, in
prisons, “rape itself stigmatizes the individual who is now in fear
of yet another stigmatizing marker, an HIV diagnosis.”34 Thus,
many inmates who contract HIV through sexual assault never get
tested; or, of those that do get tested, many do not elect to receive
treatment.35 Bruenig further discusses a 2004 study by Sheryl
Kubiak of Wayne State University, which found that, in addition to
the physical damage of sexual assault and possibility of contracting
HIV, post-traumatic stress disorder (PTSD) is another likely
result.36 As there are limited treatment or rehabilitation options for
those suffering from PTSD while incarcerated or upon release, the
disorder often makes it difficult for inmates to re-integrate into
society.37
As a vulnerable population, the mentally ill are more likely to be
physically abused by other inmates, as well as correctional staff,38 and
more likely to commit suicide than other inmates.39 For example, a study
conducted in Kings County, Washington, revealed that 77% of prisoners

33

Elizabeth Bruenig, Why Americans Don’t Care About Prison Rape, THE NATION
(March 2, 2015), https://www.thenation.com/article/why-americans-dont-care-aboutprison-rape/ (emphasis in original).
34
Id.
35
Id.
36
Id.
37
Id.
38
See Incarceration and Mental Health, supra note 10.
39
Serious Mental Illness (SMI) Prevalence in Jails and Prisons, supra note 11.
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with a “chronic psychiatric problem” attempted suicide, compared to 15%
of the rest of the jail population.40
ii.

Solitary Confinement and Mental Illness

Mentally ill prisoners are also more likely than other
prisoners to be put into solitary confinement, which can “push them
over the edge into acute psychosis.”41 This is due in part to prison
staff punishing mentally ill inmates “for symptoms of their illness,
such as being noisy, refusing orders, self-mutilating or even
attempting suicide.”42 A 2017 DOJ Report included that solitary
confinement “‘can be psychologically harmful to any prisoner,’ and
can lead to increased anger, aggression, and recidivism.”43
Solitary confinement has many lasting negative effects on
prisoners’ mental health, and “turns bad to worse.”44 For example,
Richard Dale Thomas of Pennsylvania, who was recently released
from a seven-year sentence, spent 2.5 years in solitary
confinement.45 He had “anger issues” before being sent to prison,
and reports those issues being much worse now.46 He has difficulty
being in small spaces such as cars or checkout lines, and needs to
stay away from unfamiliar people.47
Prison officials cannot be completely to blame, however,
since in many cases they are unable to provide inmates with
psychiatric medications, and use confinement or restraining devices
to keep the inmate’s symptoms from worsening.48 They are not
equipped to handle inmates with severe mental illness, yet are
required to house and look after hundreds of thousands of such
inmates.49
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Lithwick, supra note 8.
U.S.: Number of Mentally Ill in Prisons Quadrupled, HUMAN RIGHTS WATCH (Sept. 5,
2006), https://www.hrw.org/news/2006/09/05/us-number-mentally-ill-prisonsquadrupled.
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Id.
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Davidson, supra note 7.
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Rich Lord et al., Freedom a Struggle After Years in Solitary Confinement, U.S. NEWS
(Nov. 4, 2017), https://www.usnews.com/news/best-states/pennsylvania/articles/2017-1104/freedom-a-struggle-after-years-in-solitary-confinement.
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Id.
46
Id.
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Id.
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Id.
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iii.

Neglect and Mental Illness

Mentally ill inmates are regularly neglected by prison staff, as they
often do not receive proper diagnoses or medication, and when having an
episode or harming themselves, prison officials are often not around to
notice or they punish the inmates for the behavior.50 According to a 2014
study by the National Center for Biotechnology Information and National
Institutes of Health, more than 50% of inmates across state and federal
facilities who were medicated for mental health conditions upon being
incarcerated, were not receiving medication while incarcerated.51
There are thousands of horror stories involving the routine neglect
of prisoners, and the effect it has on their mental health. Heather Turfley, a
38-year-old Massachusetts inmate went without treatment for nearly two
years before she was found hanging in her cell a year ago.52 She had a
history of bipolar disease and schizophrenia, and had twice been placed on
suicide watch. Yet, seemingly nobody was watching her before she
committed suicide.53

C. The Epidemic-Like Spread of Mental Illness in Prison
The spread of mental illness is epidemic-like among current and
former prisoners. According to a 2014 state survey by the Treatment
Advocacy Center, mental illness is increasing in prisons both in the
number of people with a mental illness, as well as the severity of mental
illness.54 These increases are due largely to the increase in overcrowding
of prisons,55 and the continuing closure of state psychiatric facilities.56
Mental illness also spreads through violence. Those who have a
severe mental illness and are untreated are more likely to be violent than
those without mental illness.57 Prisons and jails house a disproportionate
number of untreated, severely mentally ill individuals. Thus, when they
50

See Kouyoumdjian, supra note 12.
Dr. Jennifer Gonzalez et al., Mental Health of Prisoners: Identifying Barriers to
Mental Health Treatment and Medication Continuity, 104(12) AM. J. PUB. HEALTH 2328,
(Dec. 2014), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4232131/.
52
Lithwick, supra note 8.
53
Id.
54
TREATMENT ADVOCACY CENTER, supra note 9; Sarah Varney, By the numbers: Mental
illness behind bars, PBS NEWS HOUR (May 15, 2014),
https://www.pbs.org/newshour/health/numbers-mental-illness-behind-bars.
55
TREATMENT ADVOCACY CENTER, supra note 9.
56
Id.
57
MENTAL ILLNESS POLICY ORG., VIOLENCE AND PEOPLE WITH MENTAL ILLNESS,
https://mentalillnesspolicy.org/consequences/violence-statistics.html (last visited Dec. 3,
2017).
51
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are incarcerated, inmates are more likely to be violent, which often causes
even more violence. Violence has recently been argued to be a health
problem, and an epidemic in itself because of the death and injury it
causes to those effected.58
The World Health Organization (WHO) defines “epidemic” as
“[t]he occurrence in a community or region of cases of an illness, specific
health-related behavior, or other health-related events clearly in excess of
normal expectancy.”59 Serious mental illness in prisoners fits this
definition of “epidemic” in two ways. First, as previously discussed,
mental illness among prisoners is very much in excess of the “normal
expectancy” of mental illness among the general population, and among
any prison system.60 Serious mental illness is also “an illness” for
purposes of this definition. Second, violence can be understood as an
epidemic as well, with mental illness as a cause. Violence can be
understood as (1) “health-related behavior” when someone is physically or
mentally harmed, and (2) a “health-related event” that is in excess of
normal expectancy because violence is much more prevalent among
mentally ill prisoners than the rest of the prison population.
III. CURRENT LEGAL FRAMEWORK
The law surrounding the rights of prisoners derives from
constitutional, federal, and state law sources. Although inmates lose many
rights upon incarceration, every inmate in every facility still retains certain
constitutional protections. Beyond that, federal prisons are governed by
the Federal Bureau of Prisons (BOP), and state prisons are governed by
state Departments of Correction.61 Generally, the BOP has stricter legal
standards than the states. Additionally, state prisons vary widely in their
mental health systems, which is problematic as inmates are likely treated
very differently depending on which state they are in. However, even the
most protective laws possible do not matter if they are routinely not
enforced.

A. Prisoners’ Right to Health
58

MOVEMENT TOWARDS VIOLENCE AS A HEALTH ISSUE, http://violenceepidemic.com
(last visited Dec. 3, 2017).
59
Definitions: emergencies, WORLD HEALTH ORG.,
http://www.who.int/hac/about/definitions/en/ (last visited Dec. 3, 2017).
60
Although it would be difficult to calculate what “normal” levels of mental illness in
prisons should be, it would be hard to argue that there is not an “excess” level of mental
illness in prisons.
61
How Do State Prisons Function in the US?, LAWS.COM, https://prison.laws.com/stateprison (last visited Nov. 30, 2017).
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Prisoners everywhere are guaranteed the Eighth Amendment right
against cruel and unusual punishment.62 Additionally, some courts have
held that prisoners have other rights not explicitly listed in the
Constitution that include the right to medical attention.63 These are derived
from the Due Process clause of the Fifth and Fourteenth Amendments.64
Historically, the Eighth, Fifth and Fourteenth Amendments have been
used to argue constitutionally inadequate healthcare in prison, including
mental healthcare.65
Perhaps the seminal case for prisoners’ right to healthcare is the
1976 Supreme Court case, Estelle v. Gamble,66 where a pro se inmate filed
a complaint against prison officials for a failure to provide adequate
healthcare.67 Justice Marshall held that “deliberate indifference to a
prisoner’s serious illness or injury constitutes cruel and unusual
punishment in violation of the Eighth Amendment.”68 Since then, this case
has been used to argue inadequate care for mental illness as well as
physical illness.69 However, treatments need only be “adequate,” and
generally are only required for “serious” mental or physical illness.70 As a
result, frequently “even those with life threatening illnesses, like AIDS or
various forms of cancer, are given only the minimum treatment necessary
to keep them reasonably comfortable, not necessarily to extend their life or
combat their illnesses.”71 Thus, although it is a very low bar to meet, it is
clear that federal and state governments have a mandate to provide access
to adequate treatment for the severely mentally ill in America’s jails and
prisons.72 They still routinely fail to meet this bar, and suffer few
consequences.
The failure of prisons to meet this bar is due in part to Congress’
reluctance to interfere with the autonomy of prison officials to classify
prisoners as it relates to the conditions of their confinement.73 The BOP
62

U.S. CONST. amend. VIII; Estelle v. Gamble, 429 U.S. 97 (1976).
See Prison Law, HG.ORG LEGAL RESOURCES, https://www.hg.org/prison-law.html (last
visited Dec. 3, 2017).
64
U.S. CONST. amend. V; U.S. CONST. amend. XIV; Danna, supra note 2 at 434.
65
See supra note 2; Braggs v. Dunn, 317 F.R.D. 634 (M.D. Ala. 2016).
66
Estelle, 429 U.S. 97 (1976).
67
Id.
68
Id.
69
See supra note 2.
70
LAWS.COM, supra note 61.
71
Id.
72
Dean Aufderheide, Mental Illness in America’s Jails and Prisons: Toward A Public
Safety/Public Health Model, HEALTH AFFAIRS (Apr. 1, 2014),
http://www.healthaffairs.org/do/10.1377/hblog20140401.038180/full/.
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has broad authority to make these decisions.74 Similarly, state prison
officials have broad authority regarding prisoners’ rights.75 So long as the
conditions of confinement do not violate the constitutional rights of the
prisoner, no judicial oversight is required.76

B. Bureau of Prisons Mental Health Framework
The Bureau of Prisons (BOP) is fully responsible for determining
where an inmate will be placed for the length of his sentence.77 Inmates
are placed in facilities based on several criteria, including the “inmate’s
program needs,” which includes treatment for substance abuse, medical
and mental health treatment, and the “medical classification care level of
the inmate.”78 These classifications include “serious mental illnesses.”79 A
2014 BOP Program Statement identified Schizophrenia Spectrum and
other Psychotic Disorders, Bipolar and related disorders, and Major
Depressive Disorder as serious mental illnesses.80 The Statement also
provided a list of other diagnoses that, if especially severe, could classify
as a serious mental illness. That list includes Anxiety Disorders,
Obsessive-Compulsive and Related Disorders, Trauma and StressorRelated Disorders, Intellectual Disabilities and Autism Spectrum
Disorders, Major Neurocognitive Disorders and Personality Disorders.81
However, the Statement gives broad discretion to BOP officials to
determine the classification of all inmates and therefore how much care
they need.82
In addition to inmate evaluation upon the inmate entering prison,
the BOP also claims to provide a “full range of mental health treatment
through staff psychologists and psychiatrists” who are “available for
formal counseling and treatment on an individual or group basis.”83
However, there is not a formal system for evaluating the mental health of
inmates after their initial assessment when admitted. Mental health
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concerns are addressed only by the inmate reporting an issue, and then it is
up to the discretion of BOP officials what to do from there.84
Although it seems from the 2014 Program Statement that the BOP
was taking mental health seriously, the Justice Department found this year
that this framework has actually made things worse.85 In a “scathing” DOJ
Report, the Justice Department Inspector General, Michael Horowitz
found that the BOP put federal prisoners in solitary confinement for
years,86 failed to document mental disorders, and only treated 3% of
inmates for mental illness.87 These failures were due in part to a severe
lack of staffing.88 The report recommended fifteen improvement items
which included better record-keeping of mental illness and additional
staffing.89 This is evidence that even with clear, strong guidelines in place,
the guidelines are useless without enforcement.

C. State Frameworks
States vary widely on their approach to treating mental illness, and
are ultimately held only to constitutional standards. Although there is a
severe lack of data that would tell us what specific policies are in place in
each state facility and how they are implemented,90 we can be certain that
conditions are very often worse than in federal facilities, and most
mentally ill inmates are not properly treated.91
Despite the wide variety of prison healthcare systems among
states, many are acting on the issue of prisoner mental health in ways that
will alter their legal frameworks. For example, Vermont just passed a law
in July requiring the Mental Health and Corrections departments to work
84
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together to set up a mental health treatment center for inmates by July
2019.92 The law will require a prisoner to receive mental health care
within 48 hours “if a mental health provider finds that the prisoner is in
need of an inpatient level of care.”93 Meanwhile in Montgomery,
Alabama, a 302-page opinion written by a federal judge concluded that the
fourteen state facilities’ mental healthcare system was so “grossly
inadequate” that it violated the Eighth Amendment’s protection from cruel
and unusual punishment.94 As a result, he called for a solution that is both
immediate and long-term.95 Although many states are acknowledging this
issue and acting on it, other states are not. In 2016, thirty-five states
reported operating some level of a healthcare quality monitoring system,
but only six of those states made such monitoring mandatory.96
Even though it is a good sign that legislators and judges alike are
beginning to take this issue seriously, there is no evidence to show that
these measures will change the current conditions.
IV. LEGAL CHALLENGES TO PRISON MENTAL HEALTH CONDITIONS
Despite Estelle and other cases following it that clearly establish a
right to adequate mental healthcare, nothing much has changed. The
ACLU is still fighting tough cases today on the issue of prisoner mental
health. For example, there are hundreds of people in Nebraska who are
being held for inappropriately long periods in solitary confinement. 97 The
ACLU found that 13 percent of prisoners in Nebraska are isolated 23
hours a day,98 making Nebraska first or second in the U.S. for having the
largest percentage of inmates in solitary confinement, where 63% are nonviolent offenders.99 Overcrowding in Nebraska’s prisons has become so
bad that inmates currently are required to sleep in hallways or in cells
92
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designed to hold fewer inmates. There is also an extreme shortage of
medical and mental healthcare staff and security officers. The ACLU is in
the middle of a class action lawsuit against the Nebraska Department of
Correctional Services on behalf of all inmates in order to correct these
conditions.100
However, it is unclear what will change if the ACLU gets a ruling
in its favor, since the issue is more than just the underlying law; it’s a
failure of enforcement and the legal framework itself. An acute example of
this is Carty v. DeJongh,101 a class action brought by the ACLU in 1994
against the U.S. Virgin Islands Bureau of Corrections.102 The case
challenged unconstitutional conditions at two correctional facilities in the
U.S. Virgin Islands, and a court order was issued requiring the Virgin
Islands Bureau of Corrections to hospitalize acutely and chronically
mentally ill prisoners.103 Since that time, the court has held the Bureau of
Corrections in contempt four times.104 The Bureau continues to pledge to
fix the problems but has made no substantial progress.105 Now, in 2017,
the government has begun to formalize processes to improve the treatment
of these inmates. Will things change this time?
V. REFRAMING MENTAL ILLNESS IN PRISONS AS A PUBLIC HEALTH
EMERGENCY
About 2.2 million people are under some form of correctional
supervision,106 and at least 95% of state prisoners will be released
someday.107 Indeed, every year, 641,000 prisoners are released from
prison in the United States.108 Inmates released with untreated mental
illnesses are associated with increased violence and drug abuse.109
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Additionally, mental health issues left undiagnosed or untreated negatively
impacts the mental and physical health of the prisoners’ family.110 Thus,
ensuring adequate mental healthcare of prisoners could improve the health
of the general population.111
This is not a new concept. A 2014 Health Affairs article noted that
“[i]n developing effective care and management strategies, we need a
paradigm shift that conceptualizes mental illness in jail and prison
environments as a public safety/public health issue.”112 This re-framing
could be accomplished by using pre-existing frameworks from the World
Health Organization, the Federal Bureau of Prisons, and other federal
health agencies.

A. International Public Health Actors Already Prioritize Mental
Illness
The World Health Organization (WHO) recognizes mental wellbeing as a “fundamental component” of its definition of health.113 In
2013, the WHO published a Mental Health Action Plan (MHAP) where it
recognized as a core objective, “integrated mental health and social care
services in community-based settings.”114 It later noted in the report that
prisoners are part of a vulnerable population and are at “a significantly
higher risk of experiencing mental health problems.”115

B. Mental Illness in Prisoners Fits the Definition of Public Health
Emergency
The WHO defines “Public Health Emergency” as:
[A]n occurrence or imminent threat of an illness or health
condition, caused by bio terrorism, epidemic or pandemic
disease, or a novel and highly fatal infectious agent . . . that
poses a substantial risk of a significant number of human
facilities or incidents or permanent or long-term disability.116
It requires the governor of the state or the president to declare a state of
public health emergency, and allows him to change the function of state
110
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agencies and suspend state regulations.117 Mental illness in prisons is (1)
an occurrence of an illness, (2) caused by epidemic, that (3) poses a severe
risk of a significant number of incidents, including fatality.
If the president declares a public health emergency, he can change
the role of the Department of Health and Human Services (HHS) to
encompass the mental health of prisoners. President Trump just recently
declared a public health emergency in regards to the Opioid Epidemic,
stating that it kills 175 Americans a day.118 It is difficult to estimate the
number of people injured or killed as a result of prisoner mental illness,
but arguably it is at least comparable to this number.

C. Stronger Legal Framework and New Actors
Not only is the BOP underfunded and understaffed, but it is also
ill-equipped to handle mental illness. Prisons were not designed to house
the mentally ill, and guards are not trained well to work with them.119
Further, the current political climate certainly does not suggest that more
BOP resources will go towards physical or mental health of inmates any
time soon. Thus, by changing the responsible actor perhaps we can open a
door of new solutions and expand the current legal framework to
something more palatable.
The stated mission of the U.S. Department of Health & Human
Services (HHS) is “to enhance and protect the health and well-being of all
Americans.”120 Agencies of HHS include the Centers for Disease Control
and Prevention (CDC), and the Health Resources and Services
Administration (HRSA).121 HRSA “provides health care to people who are
geographically isolated, economically or medically vulnerable,”122 and
currently has a program area specifically for HIV/AIDS.123 Although there
117
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is not a specific program area designated as “mental health,” HRSA has
been active in panels and presentations regarding the importance of mental
health to overall health.124 Thus, HRSA would be a good candidate to
respond to the public health threat of inmate mental illness.
How we currently respond to public health threats as a nation
varies widely and is tailored to the threat. Suggested responses from the
WHO for infectious disease often include transparency in government
affairs, surveillance to measure the threat, knowledge sharing, communitylevel responsibility, capacity building, and many others.125
HRSA could respond to the prison health crisis similarly. It should
create a minimum standard of physical and mental healthcare for inmates,
and enforce the standard on all federal facilities. To do this, it could begin
by creating standards like those of the BOP, but more comprehensive and
including more mental illnesses. For example, PTSD is not listed as one
the BOP’s recognized “serious mental illnesses,” yet it is very likely that
many inmates suffer from PTSD.126 HRSA could further commit to being
transparent about the need and announcing an action plan. It should then
gather data on how many prisoners are in need and to what extent, and by
learning how each state handles healthcare. It should then share this data
with the public, and communicate with other health agencies such as the
CDC for knowledge sharing. It could, for example, set up an office in each
prison with at 1-2 employees to oversee and ensure minimum health
standards.
Although HRSA does not have jurisdiction over state facilities,
state departments of correction and state health departments could be
incentivized to follow suit. HRSA could establish state guidelines
encouraging such departments to work together to build a legal framework
with similar objectives.
In addition to requiring prisons to maintain a standard, there should
be a system of resources for those coming out of prison to adjust back into
society.127 The Substance Abuse and Mental Health Services
Administration published guidelines this year for transitioning former
inmates with mental or substance abuse disorders from prison back into
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society.128 Perhaps HHS could implement these guidelines and act as an
enforcement mechanism to them.
VI. CONCLUSION
By reframing the issue of inmate mental health to be an issue of
public health, the Department of Health and Human Services would be
required to respond. Licensed mental health practitioners and social
workers, rather than prison guards, would ensure a minimal level of
mental healthcare for inmates. Hospital beds and medication instead of
solitary confinement and physical punishment will lead to rehabilitation
instead of violence. Inmate mental illness is rapidly increasing, and has a
detrimental effect on our society. We can no longer afford to see mentally
ill inmates as an isolated problem.
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INTRODUCTION
Plato’s Allegory of the Cave depicts ascending to enlightenment as
an arduous escape from the depths of blissful ignorance.2 The infamous
passage from The Republic describes a cave filled with prisoners who
spend their entire lives chained facing the back wall of the cave. 3 A fire
burns behind the prisoners, projecting shadows onto the wall when
unchained men walk before it.4 The prisoners, having never seen the
source of the shadows, believe that the shadows represent the full breadth
of reality.5 Plato surmises that the prisoners can only ascend from the cave
once they decide to reject their reality and begin the difficult journey of
learning the truth about the world they live in.6
These prisoners represent us as a society, shackled by our
superficial understandings of how the world works and resistant to the
often painful experience of educating ourselves.7 The men who create the
shadows on the wall represent figures of authority who we depend on to
provide that understanding. To leave the cave is to renounce a
comfortable dependence on the pronouncements of these authority figures
to embark on a quest to educate yourself about how the world really
works.8
The cave we find ourselves in today is largely a product of
technological advances. The world is more dependent on technology than
it ever was before. As a result, in almost every aspect of our lives
technology is a de facto authoritative figure which shapes our
understanding of the world. But as technology increases in sophistication,
its rationales for decisions obscure and, consequently, our ability to
understand how it influence our lives necessarily diminishes.
A particularly troubling area where opaque technology can make
decisions that shape the outcomes of our lives is in the courtroom, which
has adopted increasingly sophisticated technology that increase sentences
for defendants based on their calculated risk to society. This technology
restricts our ability to ascend from the proverbial cave to truly understand
and trust the criminal justice system because it is opaque, seemingly
2
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infallible, and beyond reproach. Worse, the technology has the potential to
disproportionately burden historically disadvantaged communities because
of historical biases in its data. Reform and regulation are therefore
imperative to ensure that we are not permanently shackled to the biases
and prejudices of this technology.
The first part of this paper outlines the modern history of unjust
sentencing disparities in the United States, the systemic causes of that
disparity, the proffered legislative remedies, and their inefficacy. The
second part discusses the relatively new phenomena whereby the United
States’ courts have incorporated algorithmic risk assessment tools into
sentencing decisions in order to remedy both unjust sentencing disparities
and to ease the financial burden of mass incarceration, and the potential
issues with doing so. These issues are considered in the third part of the
paper in the context of machine learning technology, under the assumption
that this technology represents the logical next source of courtroom
innovation because it can ostensibly provide for fairer and more efficient
sentencing decisions. The fourth part of the paper analyzes the potential
statutory, constitutional, and ethical limitations on the data that could
permissibly be used by machine learning technology to produce risk
predictions. Finally, the fifth part of the paper discusses the problematic
opaqueness of machine learning technology because of its proprietary
nature, the legal challenges to that opaqueness, the implications of the
decisions of these challenges for future lawsuits, and several possible
solutions that serve to build trust in the technology through greater
transparency.
I. A BRIEF HISTORY OF UNJUST SENTENCING DISPARITIES IN THE
UNITED STATES
An essential guarantee of the United States Constitution’s Equal
Protection Clause9 is that we are all fairly treated by in the courtroom.10
Yet unjustifiable disparities in sentencing continue to plague the criminal
justice system. Before the Federal Sentencing Guidelines were issued,
disparate sentencing was endemic to the United States’ criminal justice
system because of the unfettered and unreviewable discretion judges
exercised at sentencing. This discretionary sentencing model was
9
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premised upon imposing a punishment that would rehabilitate the
defendant.11 It was reasoned that judicial discretion was integral to this
model because a judge needed to be able to tailor a sentence to the
defendant’s prospects of rehabilitation.12 But what developed was a model
of lawlessness wherein unjust disparities in sentencing emanated from
irrelevant and impermissible considerations, sometimes explicit and
sometimes implicit, of the defendant’s race, gender, national origin, and
socioeconomic status.13
In response, Congress enacted the Sentencing Reform Act (SRA)
in 1984.14 The SRA established the United States Sentencing Commission,
which was charged with drafting federal sentencing policies that would
reduce “unwarranted sentencing disparities among defendants with similar
records who have been found guilty of similar criminal conduct”.15 The
product of the Commission’s efforts was the Federal Sentencing
Guidelines, which limited unreviewable judicial discretion to the outer
bounds of prescribed sentencing ranges that corresponded with the offense
and the defendant’s criminal history.16 Although federal judges no longer
have to strictly adhere to the Guidelines, they remain the “starting point
and initial benchmark” for any sentencing decision.17
Nonetheless, the equal treatment for all before the law continues to
be an elusive ideal for the criminal justice system. Even worse, this
continued failure to uphold one of the Constitution’s principal guarantees
has often been to the detriment of historically disadvantaged communities.
Today, African-Americans disproportionately account for almost 38
percent18 of the country’s prison population despite making up only 13

11
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percent of the United States’ population.19 According to the ACLU and the
Sentencing Project, this disproportionate racial distribution of punishment
is due to the fact that African-Americans are incarcerated at six times the
rate of similarly situated white defendants and receive sentences that are
nearly 20 percent longer.20
Moreover, the enactment of harsh punitive policies during the
“tough on crime” era of law enforcement in the United States has also
aggravated racial disparities in sentencing, driving up the United States’
prison population by approximately 638 percent since 1972.21 Today,
approximately one out of every 140 people are incarcerated in the United
States.22

A. Risk Assessment Tools
Nearly all of the states have incorporated risk assessment tools into
their sentencing procedures to remedy to the intertwining problems of
unjust racial disparities in sentencing and mass incarceration without
jeopardizing the United States’ historically low crime-rates.23 Risk
assessment tools are evidence-based sentencing models which use
algorithms to predict a defendant’s risk of reoffending.24 The algorithms
19
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calculate the defendant’s recidivism risk score from a number of factors
that are statistically correlated with recidivism.25 In the courtroom, a judge
has the option to incorporate the risk score into their sentencing decision,
and thereby use the defendant’s purported risk to society as a basis to
increase or reduce their sentence.
These algorithms already feature prominently in the criminal
justice system, and their increasing role has been encouraged by both
policymakers and scholars. Bipartisan support on any issue is rare today,
but the implementation of risk assessment tools into federal sentencing has
received support from both Democrats and Republicans.26 Moreover, the
American Law Institute’s revised draft of the Model Penal Code would
require states to develop “actuarial instruments or processes, supported by
current and ongoing recidivism, that will estimate the relative risks that
individual defendants pose to public safety”.27
The American Law Institute’s core argument for risk assessment
tools is admittedly compelling: at the state level, judges will inevitably
factor a defendant’s risk of recidivism into their sentence; thus, those
decisions should be guided by the best scientific research available. 28 The
argument is even more compelling in the federal system, where judges are
required by statute to assess the defendant’s risk in every sentencing
decision.29

B. The Purpose of Risk Assessment Tools
The incorporation of risk assessment tools into sentencing can be
justified on two grounds. First, the tools improve accuracy and preserve
judicial neutrality by augmenting sentencing decisions with purportedly
unbiased statistical procedures. Before the tools were introduced into the
courtroom, judges used the intuition that they had amassed from their
25
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experience on the bench to assess a defendant’s risk. This decision-making
process would not be problematic if judges were experts in behavioral
psychology. But because few are, judicial intuition has hampered the equal
treatment of all at sentencing with risk assessments that are inaccurate,
inconsistent, and opaque. With the incorporation of risk assessment tools
into sentencing, untested intuition, bias, and opaque rationales are replaced
with statistical procedures that are purported to be accurate and verifiable.
Second, risk assessment tools enable the states and the Federal
Government to efficiently manage their prison population and thereby
reduce the attendant costs of mass incarceration.30 The tools are utilitarian
by design; their objective is to maximize society’s safety through the
imposition of sentences that are proportional to the defendant’s propensity
to commit future criminal acts. The idea is that the tools enable states and
the Federal Government to efficiently manage the finite capacity at their
correctional facilities by identifying and confining defendants that are
deemed high-risk, while either releasing or providing alternative treatment
to others deemed low-risk.

C. The Potential Issues with Risk Assessment Tools
Regrettably, there is evidence that risk assessment tools have
aggravated the disproportionate racial distribution of punishment in the
United States. Although not explicitly factoring race into their risk scores,
the majority of the tools currently in use take into account a defendant’s
socioeconomic status, which can serve as a proxy for their race.31 The
inclusion of this factor effectively rationalizes the criminal justice
system’s overt discrimination of the poor with statistical generalizations
about their criminal behavior as a group.32
Even worse, the consideration of socioeconomic status can amount
to covert racial discrimination because the tools will produce higher risk
scores for minority defendants than their similarly situated white
counterparts because they are more likely to be indigent. 33 As a result, the
30
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tools have the potential to exacerbate the disproportionate racial
distribution of punishment in the United States and, ultimately, fail to be
an equalizing force at sentencing.
As an illustration, the unemployment rate for African-Americans
in Missouri is almost three times higher than the rate for White
Americans.34 Moreover, 15 percent more White Americans graduate from
Missouri’s public high-schools on time than African-Americans.35
Missouri’s risk assessment tool, the MOSAC risk score, will score a
defendant who is unemployed and a high-school dropout three points
worse than a defendant who is an employed, high-school graduate.36 At
the same time, the algorithm assigns no weight to the nature of the
offense.37 Thus, an African-American defendant tried in Missouri is
indirectly placed at a greater risk of receiving an increased sentence than a
White American irrespective of the severity of their offense because of
their probable socioeconomic status.
While few studies have been completed on the matter, a recent
ProPublica article titled Machine Bias lends empirical credence to the
concern that risk assessment tools can be racially biased.38 Machine Bias
examined a risk assessment tool used by Broward County, Florida for
pretrial detention, COMPAS, and found that the tool’s algorithm falsely
flagged African-American defendants as future criminals at almost twice
the rate of white defendants.39
The absence of improvement in the country’s incarceration
statistics also seems to justify the concerns about the efficacy of risk
(2017) (discussing Cynthia Dwork’s writing on “redundant encodings” where race can be
inferred from datasets that do not explicitly collect information on race); see also
Demographic trends and economic well-being, PEW RESEARCH CTR. (Jun. 27, 2016),
http://www.pewsocialtrends.org/2016/06/27/1-demographic-trends-and-economic-wellbeing/ (comparing the key indicators of social and economic well-being for Black and
White individuals and households).
34
Janelle Jones, State unemployment rates by race and ethnicity at the end of 2016 show
progress but not yet full recovery, ECON. POLICY INST. (Feb. 8, 2017),
http://www.epi.org/publication/state-unemployment-rates-by-race-and-ethnicity-at-theend-of-2016-show-progress-but-not-yet-full-recovery/.
35
Public high school 4-year adjusted cohort graduation rate (ACGR), by selected student
characteristics and state: 2010-11 through 2014-15, NAT’L CTR FOR EDUC. STATISTICS
(2016),
https://nces.ed.gov/programs/digest/d16/tables/dt16_219.46.asp?current=yes.
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assessment tools. According to a recent Sentencing Commission Report,
despite almost every state having adopted risk assessment tools for
sentencing, African-Americans continue to receive longer prison
sentences, more often, than White Americans who have been convicted of
the same crime and have a similar criminal history. 40 And while the U.S.
prison population has marginally decreased in the past year, the majority
of that decrease is attributable to a reduction in the federal prison
population.41 Eight-seven percent of the U.S. prison population are held in
State prisons, which have not declined much since 2008 despite the
widespread introduction of risk assessment tools into sentencing.42
Nevertheless, risk assessment tools will presumably remain an important
component of sentencing for the foreseeable future and their underlying
algorithms are not beyond improvement.
II. ARTIFICIAL INTELLIGENCE: THE NEXT GREAT TECHNOLOGICAL
SHIFT IN THE COURTROOM
From the Federal Guidelines to the introduction of risk assessment
tools, over the last half-century the criminal justice system has
increasingly relied on data-driven instruments to mechanize judicial
decision-making and thereby augment the system’s perceived fairness.
The logical conclusion is that policymakers will continue to substitute
judicial discretion for increasingly-sophisticated technological means to
assess a defendant’s recidivism risk and, eventually, sentence them
altogether.
In all likelihood, artificial intelligence represents the next groundbreaking technology to proliferate throughout the criminal justice system.
Machine learning technology, a subset of artificial intelligence, has
already begun playing a prominent role in other industries that depend on
data-driven risk forecasting like consumer credit43 and insurance44. The
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shift in these industries towards machine learning has emanated from both
the promise of a superior data analysis tool and the increasing availability
of large datasets to analyze.45 More likely than not, policymakers will be
encouraged by these industries’ purported improvements in accuracy and
efficiency and decide to someday replace the algorithms that underlie risk
assessment tools with machine learning technology because of its greater
sophistication.

A. Machine Learning Technology in the Courtroom
Unlike today’s risk assessment tools, machine learning technology
tasked with predicting a defendant’s risk of reoffending would not have a
forecasting algorithm built in by a developer that was derived from the
statistical correlations between certain risk factors and recidivism.46
Rather, the technology would autonomously develop its own forecasting
algorithm from a network of connections the machine identifies in its
input data.47 Consequently, the accuracy of the machine’s forecasts will be
commensurate to the quantity and quality of data entered into the machine,
and will improve over time as more recidivism data is fed into the
machine.
Thus, to optimize accuracy, machine learning technology tasked
with predicting a defendant’s recidivism risk should be given data that
includes a set of outcomes, the risk scores, and the corresponding
predictors, the risk factors. Unlike today’s risk assessment tools, machine
learning technology would not be limited to considering risk factors that
have a significant statistical correlation with recidivism.48 Instead,
machine learning technology can work with a much larger number of risk
factors that have varying correlations with recidivism because in the
aggregate these predictors improve forecasting accuracy. 49 Moreover,
https://www.forbes.com/sites/bernardmarr/2017/10/24/how-ai-and-machine-learning-areused-to-transform-the-insurance-industry/#1b6d9cb213a1.
45
Richard Berk & Jordan Hyatt, Machine Learning Forecasts of Risk to Inform
Sentencing Decisions, 27 FED. SENT’G REP. 222 (2015) (stating that machine learning
“will be a dominant statistical driver” because of “the increasing availability of very large
datasets coupled with new data analysis tools”).
46
Id. at 223 (“Unlike conventional risk assessment procedure, which generally rely on
known “models” of likely behaviors, machine learning is atheoretical.”).
47
Id.
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49
Id. (“But if forecasting accuracy is the goal, predictors having weak associations with
the outcome should not be ignored because a large number of weak associations can in
the aggregate dramatically improve forecasting accuracy.”).
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unlike risk assessment tools, the relative weights of these predictors would
not be fixed. This is because the technology continuously “learns” from
new data, thereby updating its assumptions about the underlying
connections in the data and the relative strengths of predictors in order to
improve the accuracy of its algorithm.50

B. Potential Issues with the Use of Machine Learning Technology
in the Courtroom
The few studies that have examined whether machine learning
technology will meaningfully improve the criminal justice system have
affirmed the technology’s potential value to the courtroom. For instance, a
recent study from the National Bureau of Economic Research assessed the
benefits of machine learning technology for bail decisions.51 Although bail
and sentencing are distinct criminal procedures, the study is instructive
because the procedures’ forecasting methods share the objectives of
maximizing society’s safety and efficiently managing the incarcerated
population. The study found crime rates in the United States would be
reduced by 24.8 percent if machine learning technology were used to
identify the most dangerous defendants and deny them bail.52 Moreover,
this reduction in crime would not be accompanied by an increase in jailing
rates.53 To the contrary, the study predicted that, through better bail
decisions, machine learning technology would reduce the United States’
prison population by 42 percent.54
Nevertheless, early affirmations like the above should not be read
to suggest that machine learning technology will integrate seamlessly into
the criminal justice system. After all, at one time today’s risk assessment
tools were touted in many of the same ways. Yet there is evidence to
suggest that they contribute to the very problems they were designed to
remedy.
The reason that disproportionate racial distribution of punishment
and mass incarceration endure in the criminal justice system despite the
50
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advent of risk assessment tools is because the algorithms were hastily
integrated into the courtroom without any regulation and oversight. It is
therefore conceivable that machine learning technology will contribute to
these problems in many of the same ways risk assessment tools have if the
technology is incorporated into courtrooms under a similarly laissez-faire
regulatory regime. For machine learning technology to avoid the same
pitfalls, prudent and preemptive reform is imperative.
The remainder of this paper will attempt to identify the major
issues with the use of machine learning technology in the courtroom for
the limited objective of determining a defendant’s risk of recidivism.
There are two reasons for this limited scope. First, unlike other sentencing
factors, recidivism risk predictions have already been computerized.
Moreover, there is evidence that this computerization has exacerbated
unjust racial disparities at sentencing. Second, the use of machine learning
technology to predict recidivism in all likelihood represents the next
incremental change in courtroom technology. After the pertinent issues
with the technology are identified, this paper will suggest reform efforts to
ensure that the technology truly addresses the problems of unjust racial
disparities in sentencing and mass incarceration in the United States.
III. BIG DATA
The accuracy of machine learning technology is predicated on the
data input into the machine.55 As already mentioned, unlike risk
assessment tools, machine learning technology is not limited to forecasting
from risk factors that have an established statistical correlation with
recidivism.56 Instead, the technology would develop a forecasting
algorithm for calculating recidivism risk from the network of connections
the machine develops from the datasets it receives.57 Consequently, the old
adage “garbage-in, garbage-out” applies duly to machine learning
technology. When fed racially-biased data, a machine predicting
recidivism risk is doomed to inherit the prejudices of prior decisionmakers and reproduce the racially-biased sentences that exist in the
criminal justice system today.
Accordingly, any effort to regulate the technology must begin with
refining the machine’s inputs. Choosing the risk factors to be input into
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the machine requires a careful balancing of fairness and utility. 58 On one
hand, the principles that underlie an equitable judiciary require the
machine to avoid considering risk factors that disproportionately burden
certain communities unjustly, effectively creating the dire economic and
social circumstances in those communities which reinforce the machine’s
prejudicial assumptions.59 On the other hand, the machine must still
receive data that is relevant to recidivism, regardless of its perceived
unfairness, so that its predictive strength is superior to a human judge’s
decision-making. This creates a myriad of complexities in striking the
appropriate balance between the machine’s fairness and utility. For
instance, if African-Americans are more likely to receive longer sentences
than similarly situated White Americans for the same crime based on the
machine’s predictions, the machine is not only unfair but also fails to
accurately predict recidivism. But if poverty level has a positive
correlation with the propensity to commit crime, and African-Americans
are poorer than White Americans on average, then the machine’s use of
income data may be efficacious although arguably fundamentally unfair
because of its disproportionate impact on African-Americans.
Accordingly, the remainder of this section will look to the statutory,
constitutional, and ethical limitations that could aid in elucidating the
proper balance between fairness and utility.

A. The Statutory and Constitutional Limits on Machine Learning
in the Courtroom
It is a well-established principle of American jurisprudence that it
is unconstitutional for a defendant’s race or national origin to be
considered at sentencing.60 As a result, risk assessment tools do not
explicitly include race as a risk factor and, ostensibly, neither will machine
learning technology.
The constitutionality of considering a defendant’s socioeconomic
status at sentencing is less clear. The SRA provides the only statutory
58
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constraint on the data available to machine learning technology,
prohibiting race, sex, national origin, religion, and socioeconomic status
from being considered at sentencing.61 However, the SRA only applies to
the federal system. Thus, absent a state statute, the United States
Constitution provides the only binding limitation on the use of
socioeconomic data by machine learning technology on the state level.
i.

Equal Protection Analysis

Machine learning technology utilized in state and federal courts
will have to comply with the Fourteenth Amendment’s Equal Protection
Clause62, which requires the government to treat similarly situated citizens
alike absent a justification for differential treatment.63 The level of
scrutiny the Supreme Court has applied to that justification depends on the
government’s classification.
Unlike race, gender, or national origin, poverty is not a suspect
64
class. Accordingly, the Court has applied its most deferential standard,
rational basis review, to uphold the government’s socioeconomic
classifications on the basis that they are rationally related to any legitimate
governmental interests.65
This is problematic in the context of sentencing because a
defendant’s socioeconomic status can serve as a proxy for their race. Even
so, the proxy argument has been rejected by the Court where there has not
been a showing of discriminatory intent.66 Given that machine learning
technology is self-programming, opaque, and incredibly complex,
discriminatory animus will in all likelihood be impossible to prove.
Nonetheless, the Supreme Court has evinced a concern with
eliminating practices and procedures in the criminal justice system that
place special burdens on indigent criminal defendants because of the
61
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unique due process concerns of defendants who are faced with the
potential deprivation of their liberty.67
The Court’s decision in Bearden v. Georgia expounds the most
concrete constitutional limitation on the use of socioeconomic data in
machine learning technology. In Bearden, the Court held that the
revocation of a defendant’s probation because they were unable to pay
court-ordered restitution amounted to unconstitutional wealth-based
discrimination.68 Notably, the Court did not review the State’s proffered
interest in “rehabilitating the probationer and protecting society” with the
deference typically afforded to non-suspect classifications pursuant to the
rational basis review standard69; rather, the Court deemed the State’s
proffered interest “no more than a naked assertion that a probationer’s
poverty by itself indicates he may commit crimes in the future”.70
Moreover, the Court rejected Georgia’s argument that poverty was
statistically correlated with recidivism because “lumping [the defendant]
together with other poor persons and thereby classifying him as
dangerous” amounted to “little more than punishing a person for his
poverty”.71
To be sure, Bearden permits a court to consider a defendant’s
socioeconomic status to the extent that it is to ensure that the defendant is
not immune from punishment.72 For instance, a State can consider a
defendant’s indigence when their punishment is solely pecuniary because
it would ensure that they could not avoid punishment on the ground that
they are unable to pay the fine.73 But Bearden clearly holds that states
cannot impose additional punishment on defendants because they are
indigent.74
67
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Although addressing a distinct procedure from sentencing,
Bearden arguably precludes inputting data on a defendant’s
socioeconomic status in machine learning technology to predict their risk
of recidivating. This is because the technology would ostensibly punish a
defendant for their poverty level by assigning them a higher risk score
because of the established statistical correlation between poverty and
recidivism. This would amount to “no more than a naked assertion that
[the defendant’s] poverty by itself indicates he may commit crimes in the
future”, and, pursuant to Bearden, could not be justified on the grounds of
rehabilitating the defendant or protecting society.
An argument could be made that because machine learning
technology autonomously identifies connections in the data, there is no
guarantee how the machine will factor a defendant’s poverty into its
forecasts. But it is reasonable to presume that machine learning
technology, like risk assessment tools, will increase punishment for
indigent defendants because of the established statistical correlation
between poverty and recidivism. It is precisely the invidious use of this
statistical generalization that Bearden Court directly addresses and rejects
as a consideration justifying increasing the punishment for an indigent
defendant.
Aside from Bearden, case law on the permissibility of using a
defendant’s poverty at sentencing is scarce.75 That is because additional
punishment for indigent defendants was generally considered to be
impermissible before risk assessment tools were introduced into the
criminal justice system.76 As a reminder, the SRA outright bars federal
judges from considering a defendant’s socioeconomic status as a factor in
their sentence.77 Without risk assessment technology, it is difficult to even
imagine a judge referencing a defendant’s income level as an aggravating
factor at sentencing. But, to be sure, no court in the United States has yet
held that existing risk assessment algorithms are unconstitutional on the
basis that data on defendants’ socioeconomic status is incorporated into
their risk scores.

aggravating sentencing factor because that would “improperly [inject] socioeconomic
status into the sentencing calculus”. U.S v. Burgum, 633 F. 3d 810, 816 (9th Cir. 2011).
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Moreover, Bearden does not clearly identify what socioeconomic
variables aside from income are encompassed in the Court’s analyses.
Established risk factors like the defendant’s employment history and
education level contribute to their indigence, and thus act as a proxy for
poverty and race. Bearden offers the only clue to the limits of its holdings;
part of the empirical study that Georgia cited to in support of its argument
addressed the correlation of unemployment and recidivism.78
Nevertheless, the bounds of Bearden’s holding are not unequivocally
clear.
In sum, the Supreme Court’s jurisprudence on socioeconomic
classifications at sentencing is not clear-cut because it appears that the
success of a claim is contingent on the level of the Court’s scrutiny in its
equal protection analysis.
If sentencing decisions based on the
defendant’s socioeconomic status are subject to some form of heightened
scrutiny, Bearden dictates that a governmental interest in public safety
does not justify additional punishment for a defendant because they are
indigent. But if sentencing decisions based on the defendant’s
socioeconomic status are subject only to rational basis review, public
safety becomes a legitimate governmental interest that justifies these
classifications with the statistical correlation between poverty and
recidivism.79 What is clear is that Bearden is likely insufficient standing
alone to completely preclude socioeconomic status from being considered
at sentencing in state courts.

B. The Ethical Limits on Machine Learning in the Courtroom
The inclusion of a defendant’s socioeconomic data in a machine
tasked with predicting their recidivism raises several ethical concerns. A
fundamental precept of our criminal justice system is culpability. That is
to say, a defendant cannot be guilty by association; they are only held
culpable for the actions they can meaningfully control.80 That precept has
been iterated by the Supreme Court, which denounced associational guilt
on the ground that “[i]n our jurisprudence guilt is personal”. 81 Moreover,
the technology can also punish an individual for choices they are
otherwise at liberty to make, like their educational and employment
78
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pursuits, or lack thereof. In either case, machine learning technology can
contravene the precept of culpability if its risk predictions are predicated
on the individual’s membership in a group that has the statistical
propensity to reoffend rather than the individual’s conduct that bears a
relationship to the offense.82
But machine learning technology may mitigate the concern of
associational guilt because of the potentially individualized risk profile
that the technology can produce. Unlike risk assessment tools, which
consider relatively few risk factors to produce an average risk for a group
that is then imputed on all the encompassed individuals, a machine may be
able produce a particularized profile of the defendant from the vast
amount of the data it receives. For example, the machine may not find that
all of its predictors are automatically relevant to a defendant’s risk
prediction because of their unique characteristics and the severity of their
offense. Instead, the machine could adjust the relative strengths of each of
these predictors in its network based on those circumstances to produce an
accurate and individualized risk prediction. The idea is that each
defendant’s risk prediction could potentially traverse a different path
through the machine’s complex network of connections, therefore
ensuring that no two members of the same group would receive the same
risk score solely because of their group membership.

C. Theories of Punishment
Whether it is appropriate for machine learning technology to move
beyond the defendant’s culpability at sentencing can be informed by the
theory of criminal punishment that the machine operates on. In other
words, the scope of the data that the machine considers can be limited by
the one or more of the four commonly-cited theories of punishment
encoded into it: retribution, deterrence, incapacitation, and rehabilitation.
Retribution imposes punishment on a defendant that is proportional
to the severity of their offense.83 The theory’s premise is that punishment
is an end rather than a means.84 Thus, any social good that results from the
punishment is not taken into account.85 Instead, retribution focusses solely
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on imposing a punishment that is the “just desert” for the guilty and justice
for the victim.86
Deterrence, incapacitation, and rehabilitation are utilitarian
theories that impose punishment based on a prospective examination of
the defendant’s risk to society.87 The premise of the punishment imposed
is that it is a means to achieving a consequent social good. 88 Deterrence
creates a social good by imposing a punishment that dissuades the
defendant from reoffending and others in society from committing the
same crime.89 Incapacitation creates a social good by physically
preventing a defendant from reoffending by isolating them until they are
no longer a risk to society.90 And rehabilitation creates a social good by
offering a defendant the appropriate treatment to prevent them from
reoffending.91
The SRA mandates that federal judges impose a sentence that
contemplates all four commonly-cited objectives of punishment.92 But
there is no requirement for judges to delineate the influence of these
objectives at sentencing. As a consequence, a judge will often
indiscriminately consider some combination of these four objectives to
arrive at a sentence. Moreover, it seems impossible to reconcile these
theories. While the retributive model is concerned solely with punishment
irrespective of social good, the utilitarian models are concerned solely
with maximizing social good irrespective of punishment. And the more
important a characteristic like socioeconomic status is to recidivism on
utilitarian grounds, the more it hampers punishment on retributivist
grounds because it implies that a defendant may not be culpable for their
conduct. The ensuing opaqueness has led one scholar to call sentencing
“the most conveniently ambiguous of all penal measures”.93
On the contrary, when it comes to the data considered at
sentencing, machine learning technology will not be as mysterious as the
mind of a human judge. Although the machine’s computations will remain
clandestine, unlike a judge, the data that forms those computations will be
readily identifiable.
Moreover, the data will be limited by the punitive theories that
underlie the machine’s purpose. Machine learning technology tasked with
predicting recidivism will likely receive data that reflects one or more of
86
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the utilitarian theories of punishment. This is because the machine’s
purpose is to identify and isolate high-risk defendants in order to
maximize society’s safety. All three of the utilitarian theories of
punishment are premised on imposing a punishment that creates an
incentive for the defendant to conform their behavior with the law and
social norms. The utilitarian theories of punishment therefore cannot
justify imposing punishment on a defendant for factors that they cannot
meaningfully control. It follows that the machine should not consider data
on the defendant’s immutable characteristics, like their race, gender, and
national origin, because they are unchangeable irrespective of the
punishment imposed.
In theory then the machine should be allowed to consider any of
the defendant’s mutable characteristics to predict their risk of recidivism.
Ostensibly, that would include data like the defendant’s socioeconomic
status that could potentially serve as a proxy for their race. However, it is
difficult to see how increasing punishment for a defendant on the basis of
their socioeconomic status provides an incentive for the defendant to
change these mutable traits and conform their behavior to the law.
Conversely, imprisoning indigent defendants denies them the opportunity
to improve their socioeconomic status and thereby exacerbates the
circumstances which justified imprisoning them in the first place.
This is because socioeconomic risk factors are only mutable in
theory. In reality, the poor cannot meaningfully control their
socioeconomic status, because there is an absence of opportunity for the
indigent in the United States which makes social mobility an
insurmountable challenge.94 And those opportunities are even harder to
come by for felons, who are effectively excluded from meaningfully
participating in society after they are released and are left with few options
but reoffending. Thus, from a utilitarian perspective, it would be
counterintuitive to subject a defendant to a higher punishment because
they are indigent.
The HCR-20, one of the most popular and accurate risk assessment
tools today, is instructive as a starting point for the mutable characteristics
that machine learning technology should consider.95 The HCR-20 includes
twenty risk factors in three categories: historical, clinical, and risk
management.96 The historical factors pertain to the defendant’s “problems
in adjustment or living, problems with mental health, and past antisocial
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behavior”.97 The clinical factors pertain to the defendant’s “negative
attitudes and active symptoms of major mental illness”.98 And the risk
management factors pertain to the defendant’s environment: their personal
support, exposure to destabilizers, and their compliance with treatment.99
Aside from a question about employment, none of the risk factors
pertain to the defendant’s race, gender, national origin, or socioeconomic
status. Nor have any factors been touted as proxies for race. Instead, they
avoid the risks of racial discrimination altogether while still including
highly relevant criminogenic factors. Even the historical factors that could
be considered immutable are valuable for tailoring a rehabilitation
program because they are premised on the possibility that the defendant
can change over time and reenter society without being a risk. Thus, not
only is the inclusion of data on defendants’ socioeconomic status in
machine learning technology potentially discriminatory and in
contradiction to the utilitarian goals of punishment, but it also appears to
be wholly unnecessary.

D. A Possible Solution
Machine learning technology should only consider the factors over
which the defendant can exercise meaningful control. The Supreme
Court’s jurisprudence makes clear that the inclusion of data on defendants’
race, gender, or national origin in machine learning technology tasked
with predicting recidivism risk would be presumptively unconstitutional.
Moreover, the SRA prohibits federal judges from considering these
factors, as well as defendants’ socioeconomic status, at sentencing. The
permissibility of considering socioeconomic status in state courts is less
clear. Yet it is clear that punishing a defendant for something that they
cannot control contradicts the utilitarian theories of punishment that would
underlie the technology.
Like a defendant’s race, gender, and national origin, their
socioeconomic status is not a factor that is mutable, because of the reality
of social mobility in the United States today. Studies have shown that
minority communities have an even greater difficulty achieving any sort of
social mobility.100 Thus, the inclusion of this data in a machine tasked with
97
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predicting a defendant’s risk of recidivism would subject minorities to a
higher punishment on the basis of a factor that they cannot meaningfully
control, the anathema of the utilitarian principles underlying risk
calculations generally. Moreover, incarcerating an individual because they
are poor restricts their opportunity to improve their social mobility upon
release due to the lack of opportunities that are afforded to felons.
In sum, the use of socioeconomic data by machine learning
technology would contravene the essential tenet of the utilitarian theories
of punishment that a sentence must be an incentive for a defendant to
change their conduct because, regardless of the incentive, a defendant
cannot change their socioeconomic status with their sheer will. Therefore,
this factor should be excluded from the calculations of machine learning
technology and replaced with factors that are attributable to the
meaningful choices of a defendant, like the factors outlined in the HCR-20
above. This would ensure to all defendants that they are judged by the
machine based on their relevant conduct rather than their irrelevant
circumstances, and that their poverty level and race, whether directly or by
proxy, does not disadvantage them from the outset of the criminal process.
IV. OVERSIGHT
Before machine learning technology becomes a pervasive tool in
sentencing, it must first be trusted. For the judiciary, practitioners, and
society at large, that trust is predicated on understanding how the
technology produces its risk predictions. But because of its design, the
inner-workings of machine learning technology are inherently difficult to
explain or interpret.101 The machine, like the brain, is dynamic; both are
constantly improving their performance by creating new connections
between the information they are exposed to. And just like with human
decision-making, a machine’s decisions cannot always be rationally
explained because it is difficult, if not impossible, to peer inside and
quantify the relative importance of these connections to a decision that is
an amalgamation of considerations. Often, even the engineers who
designed the machine cannot explain its rationale because it is embedded
in a complex network of vast amounts of data.102 Moreover, to the extent
that any prediction rationale is interpretable, that interpretation is
unserviceable as soon as the machine receives new data that causes the
machine to update the assumptions that underlie its algorithm. These
101
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issues are a significant problem in the context of sentencing because our
trust in the criminal justice system is predicated on transparency and
reviewability.
Although machine learning technology has yet to proliferate
throughout the criminal justice system, the courts’ treatment of risk
assessment tools is instructive about the current transparency and
oversight requirements for courtroom technology generally. There is
currently no federal or state laws that either set standards for risk
assessment tools or require the algorithms’ validity to be tested. This
complete lack of oversight and transparency is in part because, unlike the
Federal Sentencing Guidelines, risk assessment tools are developed by
private companies. This means that the algorithms are proprietary and
only the developers are given access to the inner-workings of the
technology.103

A. State v. Loomis
State v. Loomis became the first case in the United States to bring a
challenge to constitutionality of using proprietary risk assessment
algorithms in the courtroom to the Supreme Court.104 Eric Loomis was
arrested in 2013 on the suspicion that he was driving a car that had been
used in a shooting.105 He later pled guilty to fleeing from an officer and no
contest to operating the vehicle without the owner’s consent.106 Before he
was sentenced, Loomis completed a survey that was entered into
COMPAS.107 COMPAS’s algorithm is proprietary, so only Loomis’s score
was available for him at his trial. The tool predicted that there was a high
risk that Loomis would reoffend.108 Using the score as part of his
justification, the judge sentenced Loomis to four-years in prison.109
After being denied on a motion for post-conviction relief, Loomis
appealed the decision to the Wisconsin Supreme Court.110 He argued that
103
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using the COMPAS score in sentencing violated his right to due process in
part because the proprietary nature of COMPAS made it impossible for
him to challenge the score’s accuracy.111 The Wisconsin Supreme Court
ruled unanimously against Loomis, finding that there was no due process
violation because the judge had based his decision on several other factors,
and therefore the risk score was not a determinative factor at sentencing.112
The Court also found that Loomis still had the opportunity to challenge the
risk score itself, as well as its input data because it was either publicly
available or consisted of Loomis’s answers to the questionnaire. 113 Still,
the Court mandated that several cautions be made available with risk
scores so that judges could be better equipped to assess their accuracy.114
With writ of certiorari denied, Loomis is a problematic precedent
for future legal challenges against the machine learning technology that
will one day be tasked with predicting recidivism risk. Notably, the
Wisconsin Supreme Court left the underlying functionality of sentencing
technology concealed. Without there being access to this functionality, it
becomes impossible for the technology’s predictions to be challenged,
reviewed, or subsequently tested to ensure its validity.
That problem particularly applies to machine learning technology,
which has inherently opaque decision-making processes that are
exponentially more complicated than risk assessment tools’. Because a
machine’s rationale can be uninterpretable even for the machine’s
engineers, it is not clear that they are opaque because their coding is
proprietary; the machines may simply be impenetrable by design. But
without keeping developers accountable there is no incentive for them to
audit the technology to ensure that its risk predictions do not discriminate
along racial lines and, as a result, contribute to the unjust racial sentencing
disparities in the criminal justice system.
111

Id. at 760.
Id. at 761.
113
Id. at 762.
114
Id. at 763-64. The cautions are the following:
(1) the proprietary nature of COMPAS has been invoked to prevent disclosure of
information relating to how factors are weighed or how risk scores are to be
determined;
(2) risk assessment compares defendants to a national sample, but no crossvalidation study for a Wisconsin population has yet been completed;
(3) some studies of COMPAS risk assessment scores have raised questions
about whether
they disproportionately classify minority offenders as having
a higher risk of recidivism; and
(4) risk assessment tools must be constantly monitored and re-normed for
accuracy due to changing populations and subpopulations.
112

173

Moreover, under Loomis judges must abdicate a part of their sworn
duties for machine learning technology they have no way of assessing.
Concealing the machine’s methodology from judges precludes them from
assessing the score’s validity and thereby making fully informed decisions
about the defendant’s risk. And at the appellate level, judges will be
unable to determine whether the defendant’s recidivism risk was a product
of impermissible considerations.
The Loomis court’s holding that sentencing technology may only
be used to support, rather than determine, a sentence is also problematic
because it is a dubious distinction. Although pursuant to Loomis the judge
must consider other risk factors at sentencing, the risk score produced by
machine learning technology has “a patina of inevitability” and fairness
that makes its risk predications extraordinarily persuasive for judges.115
This is because the machine’s decision-making is perceived to be a precise
and objective calculation of the defendant’s risk. That perception will be
reinforced by the sophistication of machine learning technology and the
judge’s inability to review the machine’s methodology. In comparison,
judges will not perceive their intuitive judgment to have the same aura of
invincibility and inevitability because their decisions are fallible and crude
in comparison to the technology’s. Thus, judges are likely to show greater
deference to the technology’s assessment than they care to admit, and
substantiate that score with ex post facto, cherry-picked risk factors so as
to avoid contravening the holding in Loomis. Yet in the mind of the judge
the risk score would undoubtedly be the determinative factor at
sentencing. It is doubtful that the Wisconsin Supreme Court’s mandated
cautions will mitigate this outcome, given that the cautions fail to specify
the criticisms of sentencing technology, disregard the issue of
transparency, and overlook the formal and informal pressures to use these
assessments.116
Worst of all, leaving the underlying methodology of the machines
hidden is highly prejudicial to defendants. Even if the inner-workings of
the machine were made available, defendants challenging a risk score
must overcome a significant evidentiary burden because of the machine’s
perceived infallibility. That burden becomes impossible to meet when a
defendant does not have any way to assess the validity of their risk score’s
opaque rationale. Moreover, the efficacy of challenging the machine’s
input data is also questionable because there would be no way for the
115
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defendant to assess the relative importance of each risk factor to their risk
score without access to the machine’s inner-workings. What ensues is an
impossible situation for a defendant, where without access to the machine
there is simply no way for a defendant to either challenge or appeal its
determinations under Loomis. The outcome is a defendant overpowered by
the criminal justice system, at the whim of technology whose scientific
validity they cannot challenge and a judge who has put their blind faith in
that technology. It is not difficult to imagine this leading to innocent
defendants coerced into taking plea bargains because they are afraid of
having their sentence increased by a machine that cannot be questioned or
appealed to.

B. Several Possible Solutions
There is an inherent conflict between the proprietary interests of
the private companies that develop sentencing technology and the
necessity of transparency and reviewability in the criminal justice system.
In the context of the unjust racial disparities in sentencing, this is highly
problematic because a minority defendant could be unjustly deemed highrisk by the machine, in turn deprived of their liberty because of that score,
but have no way to challenge its validity because of the developer’s
economic interest in keeping the machine’s inner-workings a trade secret.
There are three possible solutions to this dilemma. Each of them
are shaped by the importance of regulating artificial intelligence in the
courtroom ex ante so that concerns with the technology are addressed
preemptively.
The first option is to either task the Sentencing Commission or a
government agency, whether newly formed or existing, state or federal,
with rule-making authority and regulatory oversight of governmental uses
of artificial intelligence technology. This federal regulatory scheme could
ensure that artificial intelligence technology in state courtrooms, where
most criminal sentencing occurs, would have the requisite transparency
required in the federal system either through express preemption, or on the
basis of the field preemption doctrine, which would have the practical
effect of preempting state laws on the matter because the federal
regulatory scheme “[occupies] the field” of artificial intelligence
sentencing technology. Alternatively, state legislatures could voluntarily
adopt or supplement federal guidance on this issue. Any of these options
would ensure that the technology is regularly audited so that it is
sufficiently transparent and developers are held to account for the potential
discriminatory effects of their products. Developers would thereby be
mandated to create machine learning technology with the capacity to
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justify its risk predictions if they are interested in receiving government
contracts.
Second, the government could motivate developers to sacrifice
their private interest for the public good by offering them the exclusive
right to provide sentencing technology for federal or state courtrooms in
exchange for greater transparency and regular auditing.
Third, the government could elect to form a government-owned
corporation charged with developing machine learning technology for
sentencing that would have the exclusive right to provide the product to
federal or state courtrooms.
The latter two options involve guaranteeing demand for
developers, whether private companies or government agents, to ensure
that they effectively act like a public service wherein the profit motive is
secondary to developing and implementing the technology in a socially
responsible manner that is transparent, regulated, and reviewable.
Irrespective of the method chosen, the government must avoid the
consequences of adopting a laissez-faire attitude to machine learning in
the courtroom and instead insist upon a regulatory scheme that ensures
that private economic interests are never prioritized over a defendant’s
liberty interests.
V. CONCLUSION
Reform and regulation are imperative to ensuring that our society
is not permanently shackled to the biases and prejudices of sentencing
technology. The criminal justice system is more dependent on technology
than it has ever been before and, in the foreseeable future, technology will
become a de facto authoritative figure in the courtroom, shaping the lives
of defendants and society at large. To be sure, machine learning
technology has the potential to be an equalizing force in an otherwise
discriminatory system. But as this technology becomes more
sophisticated, its rationales for decisions obscure. Consequently, our
ability to understand how it works to impose punishment on us necessarily
diminishes. We must resist the technology’s “patina of inevitability” and
infallibility, and instead challenge it on legal and ethical bases to ensure
that it does not exacerbate the existing socioeconomic and racial
disparities in the criminal justice system or chip away at our liberties for
purported gains in efficiency. Lest the undesirable occurs and we reach a
point where we are no longer capable of ascending from the proverbial
cave.
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I. INTRODUCTION
In July 2016, my Grandfather adopted Stella, a dog, from the
Coconino County Humane Association in Flagstaff, Arizona. Stella was
rescued roaming the Navajo Reservation with her newborn puppies.
When my Grandfather brought her home, she was terrified and nervous,
and the veterinarian discovered that she was suffering from a venereal
disease with a tumor that could develop into cancer. If left in the shelter,
Stella probably would not have survived. Her illness would have gone
unnoticed until it was too late, but with my Grandfather’s care and
attentiveness, she underwent chemotherapy which destroyed the tumor.
Now Stella is part of the family, often joining us on the sofa and snarling
at strangers who come too close to my Grandfather. Every year, dogs like
Stella are not provided with the medical care that they need, are left
homeless, or are euthanized in animal shelters that are too crowded to
accommodate them and their needs. This Article explores the current state
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of animal law regarding shelter euthanasia and proposes alternatives and
solutions to the high euthanasia rates in Maricopa County, Arizona.
Euthanasia is a longstanding practice in animal shelters in the United
States, but it can be stopped. This Note considers proposed solutions to
the exorbitant number of animals that are sheltered and euthanized each
year, as such alternatives combined with implementing foreign approaches
to animal rights and euthanasia law can result in the successful eradication
of American animal shelter euthanasia.
In 2014, 11,382 dogs were adopted out of the 34,000 dogs
sheltered at the Maricopa County Animal Care and Control (MCACC).1
Eleven thousand three hundred eighty-two found homes, 4,183 were
returned to their original owners, 12,129 were transferred to other animal
rescue organizations, and 10,160 were euthanized.2 The euthanasia rate in
2015 decreased by eighteen percent, resulting in a sixty-seven percent
decrease from 2010.3 Significant progress was made in Puppies ‘N Love
v. City of Phoenix, where the City of Phoenix passed an ordinance that
regulated pet stores by preventing them from selling “dogs or cats
obtained from persons or companies that breed animals.”4 Therefore pet
stores in Phoenix can only sell animals obtained from shelters or from
rescue organizations.5 The court even acknowledged that pet store
customers affected by the statute had alternative options that included
adopting pets from a shelter or from a humane society. 6 While the City of
Phoenix and the Maricopa County Animal Care and Control have taken
such measures to increase animal adoptions and to decrease euthanasia
rates, the statistics highlight that there is still much progress to be made.
Part I of this Article provides an overview of state law in the
United States regarding euthanasia law in animal shelters with an
emphasis on Arizona. Part II presents alternative approaches to animal
euthanasia in shelters. It draws upon an interview with an employee of the
Maricopa County Animal Care and Control, comparison to foreign animal
shelters and euthanasia law in Germany, and the legal routes by which
such solutions and such goals may be achieved. Specifically, such
alternatives include transferring dogs to other parts of the state or the
country that have the space and the resources to accommodate more
animals, imposing a fee on animals purchased from private breeders that
1
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would be donated to support local animal shelters, offering a tax deduction
for each pet adopted from a shelter, seeking financial assistance from the
local government to support shelter animals and services, implementing
changes in the adoption process, and administering nonsurgical sterilants
to stray and to shelter animals. This section also explores legal
approaches including judicial interference, legislative action, and lobbying
efforts that might affect change. Finally, Part III describes benefits of the
alternative approaches and counterarguments that may be raised in
opposition to the proposals.
II. OVERVIEW OF EXISTING LEGAL STANDARDS
This Part discusses the current state of animal law with regard to
shelter and euthanasia law. It begins with analyzing the federal Animal
Welfare Act, then turns to Arizona statutes. Finally, I consider how courts
have construed the statutes.

A. Animal Welfare Act
Enacted in 1996, the Animal Welfare Act regulates the animals
used in research facilities, for exhibition purposes, and in commerce, and
it protects owners of animals from theft thereof by preventing the sale or
the use of stolen animals.7 Animals protected under the Act include “any
live or dead dog, cat, monkey (nonhuman primate mammal), guinea pig,
hamster, rabbit, or such other warm-blooded animal”8 used for any of the
aforementioned purposes. Its 1990 Amendments impacted the treatment
of dogs and cats by animal shelters requiring that they be held for a
minimum of five days before selling a dog or a cat to a dealer, to allow
owners to reclaim their lost pets, or to allow shelters to adopt them out. 9
Animal shelters across the state have evidenced the adoption of this
amendment, where stray cats and dogs are held for a few days before they
become available for adoption, for just that reason, to allow for owners to
reclaim their lost pets. Therefore, the Animal Welfare Act is a broad, allencompassing statute that governs the treatment of animals for research
and for commercial purposes, but state statutes govern more narrowly and
specifically the treatment of animals, including animal shelter euthanasia.
7

Animal Welfare Act, 7 U.S.C. §§ 2131-2159; Animal Welfare Regulations, 9 C.F.R. §§
1.1-4.11. See generally U. S. Dep’t of Agric., Animal Welfare Act, NAT’L AGRIC. LIBR.,
https://www.nal.usda.gov/awic/animal-welfare-act (last visited Jan. 25, 2017).
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B. Arizona Statutes
Arizona animal shelter euthanasia is governed by the Arizona
Revised Statutes Annotated §11-1021 Proper care maintenance and
destruction of impounded animals, §3-1213 Acquisition and use of sodium
pentobarbital or T-61 euthanasia solution by county and local pounds, and
§11-1014 Biting animals; reporting; handling and destruction.10 Prior to
listing the specifics of euthanasia procedures, the statute emphasizes that
animals impounded in pounds shall be treated and be cared for
humanely.11 The statute then specifies how euthanasia can be carried out,
meaning that the legislature proposes euthanasia to be humane. County,
city, and town animal pound licensed veterinarians may perform and may
possess the solution.12 The method by which the solution is used is
through the injection of sodium pentobarbital or a derivative, nitrogen gas,
or T-61 euthanasia solution or its generic equivalent.13 The State
Veterinarian is obligated to develop methods to allow these agencies to
obtain the drugs required to operate and to develop euthanasia procedures
for these agencies to follow.14 However, the legislature is vague regarding
how county, city, and town animal pounds obtain and administer the
solution without a licensed veterinarian on the staff, only stating that the
state veterinarian will consult the director to establish such procedures.
However, the statute specifies that the governing body of animal pounds
that operates a pound establishes procedures for the “humane destruction
of impounded animals.”15

C. Moral Implications of Euthanasia
The plain language of the statute reveals the inhumanity of
euthanizing shelter animals by its use of the word “destruction.”16
Destruction of any living thing, especially because of overpopulation in
pounds, even if the animal displays health or behavioral issues, is an unfair
and harsh solution to a problem that can be solved. In Part II I suggest
solutions to this very problem.
10
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Laboratory experiments composed in the 1980s revealed whether
euthanizing animals is really painless and stress-free.17 Nine dogs were
used in the study, and they were all injected intravenously with the T61
euthanasia solution, with butyramide, and with sodium pentobarbital.18
“…Loss of electrical activity and onset of muscle paralysis occurred
simultaneously for T61 and butyramidea as well as for sodium
pentobarbital” with “…heart activity…still present more than 20s after the
start of the injection.”19 Three of the dogs exhibited vocalization and
muscular activity after injection, but the conductors of the study revealed
that such activity was not a conscious response to the injection of T61.20
The experiment’s ultimate conclusion was that administering T61
intravenously as a euthanizing agent is not unethical, but drew no
conclusions regarding the morality of intrapulmonal administration of
T61, butyramide, and sodium pentobarbital because such an injection was
not conducted as part of this lab experiment.21 However, just because
solutions used to euthanize animals does not cause pain or distress does
not mean that its use in animal shelters is ethical.
Several legal scholars note that the concepts of human and animal
morality overlap. Francione described how dogs, like humans, are
sentient beings, meaning that they are capable of and would prefer to
avoid experiencing pain and suffering.22 He maintains his argument even
though dogs do not display humanlike characteristics that include for
example, communicating by speaking English.23 The theory of an
animal’s ability to feel pain and suffering dates back to Jeremy Bentham
who argued that animals and humans are similar in their sentience,
regardless of their inability to communicate with humans through words
that we can understand.24 Peter Singer maintains that animals should not
be seen as the “other,” but rather he notes that the interests of animals and
humans should be measured and treated equally.25 However, certain
animals experience pain on a different scope than humans do. The
17
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example given is that of the pain felt by a baby when it is slapped as
opposed to the pain a felt by a horse when it is slapped.26 In this scenario,
the baby would obviously experience more pain than would the horse.
However, when the analogy is applied to euthanasia and the reasons why
it is performed on dogs in animal shelters, the analysis alters significantly.
When humans become seriously ill or exhibit behavioral deficits, they are
not put to death. Punishment in the form of death was done away with
centuries ago. A majority of people would prefer to undergo medical
treatment if they are suffering a grave medical ailment, and there are
several forms of available rehabilitation that include therapy and
medication for humans with mental illnesses or who exhibit
aggressiveness. The difference though between animals and humans is
that humans have the ability to vocalize their emotions and to express the
kind of treatment that they would prefer to undergo.
Therefore, some philosophers maintain that animals should have
moral standing because they are sentient beings.27 “…Moral standing
means that, from a moral point of view, you have claims that must be
heard-that your interests constitute morally good reasons why you may, or
may not, be treated in this or that way.”28 This definition departs from and
goes beyond the idea that animal euthanasia is immoral. It even more
significantly emphasizes that animals have moral interests, namely good
reasons why they may not be treated in an inhumane manner, including
being subject to euthanasia. Furthermore, Martha Nussbaum composed a
list of animal entitlements that included life, bodily health, bodily
integrity, senses, imagination, and thought, emotions, practical reason,
affiliation, other species, play, and control over one’s environment.29 The
list notably detailed how “all animals are entitled to continue their lives,
whether or not they have such a conscious interest.”30 The examples that
were given encompass animals’ entitlement to not be killed by hunters for
their sport and their entitlement to not be killed for luxury items, but
supported “euthanasia for elderly animals in pain.”31 The line though
becomes fuzzy where animals are killed for food or are killed to control
animal populations, and it can be argued that euthanizing sick animals or
26
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animals exhibiting violent behaviors might fall under a similar gray area.
However, it is emphasized that animals have emotions and can be fearful,
angry, jealous, and happy.32 Animals with behavioral deficiencies or that
are violent probably act this way precisely because they can experience
emotions. Such aggressive reactions are to be expected from dogs that are
stressed out by the chaotic shelter environment and should therefore not be
euthanized as a result. The list of animal capabilities further illustrates
and confirms animal sentience and the rights that they maintain to not be
euthanized, unless they are in pain that cannot be stopped, except for by
death.
III. ALTERNATIVE APPROACHES
This Part examines sources that the United States can look to in
reforming and reshaping its shelter and its euthanasia law. It begins by
examining ideas to improve spaying and neutering dogs and cats, thereby
reducing the number of stray animals that clog shelters and that lead to
higher euthanasia rates. Such ideas are the result of an interview with a
Maricopa County Animal Care and Control employee who oversees
shelter volunteers and who works hard to organize events, to maintain
volunteer sign-ups, and to keep euthanasia rates down by getting dogs
adopted. Then, I focus on foreign approaches to animal shelter and
euthanasia law, centering on Germany.

A. Crowdsourcing Ideas to Improve Spay and Neutering
A Maricopa County Animal Care and Control shelter employee
answered my questions about how the Arizona statutes are adhered to and
about how the euthanasia rates can be lowered and even eliminated.
A.R.S. §11-1021 authorizes licensed veterinarians to perform and possess
sodium pentobarbital or a derivative therefrom.33 Maricopa County
Animal Care and Control has a licensed veterinarian on staff, and
medications are closely monitored and recorded. Many staff members can
administer the medications. As for the large number of animals that enter
the shelter every day, many of the dogs come to the shelter as strays, and a
small percentage are owner-surrenders, meaning that owners give up their
pets to the shelter due to various circumstances, and they must pay the
shelter a fee to do so. Finally, to emphasize positive change in the system
at the Maricopa County Animal Care and Control, their live release rate
has grown from fifty percent to eighty-seven percent in just a few years.
32
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Therefore, eighty-seven percent of the animals that enter the shelter leave
there alive. This change was made possible by changing the assessment
practices when dogs enter shelters, including taking in dogs as “project
pets” where normally if they are scared, considered not adoptable, and
euthanized, they are instead admitted into the shelter and rehabilitated
through foster care or through the dedication and hard work of volunteers
that spend significant amounts of their time working with these individual
animals. Another example that the employee gave is that the shelter is
working to transfer dogs to other parts of the state or of the country that
can accommodate more adoptable dogs. It is significant that this
information which displays such hope and diligence comes from a shelter
employee whose ideas and whose efforts directly impact the euthanasia
issue at hand. The problem has not gone unnoticed, and even the shelter
itself is acting with the scarce resources that it has to address the problem.

B. Foreign Approaches
In Germany, the German Animal Welfare Act controls, and its first
article specifies that humans are responsible for the well-being of animals
and that no person may cause an animal pain, suffering, or harm without
good reason.34 In stark contrast with the American Animal Welfare Act,
the German Animal Welfare Act shows a public policy centered on the
humane treatment of animals, whatever their use. The American Animal
Welfare Act states that policy goals are ensuring animals are treated
humanely that are intended for use in research, exhibition, commerce, and
as pets, with humans also protected from the theft of their animals.35
Policy goals therefore focus not only on the treatment of animals, but also
on how that treatment might impact humans. The German Animal
Welfare Act centers on animals and how humans are responsible for their
vitality. Moreover, the German Constitution recognizes that the protection
of animals is a state goal.36 Therefore, the treatment of animals in
Germany is far more regulated than here in the United States, resulting in
there being less stray animals and less euthanasia there.
Section II of the German Animal Welfare Act governs animal
husbandry, and Section III governs the killing of animals.37 It extends its
34
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regulations to apply not only to vertebrates and warm-blooded animals,
but also to fish and other cold-blooded animals.38 The American Animal
Welfare Act specifically excludes such other animals.39
Section III makes no specific mention of euthanasia. Article 4
discusses killing in general, addressing hunting, slaughter for religious
purposes, and levels of expertise and competence required by those
performing the killings.
(1) Vertebrates may be killed only under anaesthetic or
painlessly where reasonable under the circumstances.
Where killing of a vertebrate without anaesthetic is
authorized, either as part of sportsmanlike hunting or
pursuant to other provisions, or forms part of a permissible
pest control campaign, the killing may be carried out only
if it causes no more than unavoidable pain. Only persons
with the requisite expertise and skills may kill a
vertebrate.(1a) Persons professionally or commercially
engaged in stunning or killing vertebrates have to furnish
proof of such expertise to the competent authority. If
poultry is stunned or killed within the framework of an
activity under the first sentence in the presence of a
supervisor this person shall also furnish proof of expertise
apart from the person stunning or killing the animals. If
within the framework of such an activity under the first
sentence fish are stunned or killed in the presence of a
supervisor, it shall be sufficient that he furnishes proof of
expertise.
(2) Article 4a shall apply to the slaughter of warm-blooded
animals.
(3) Articles 8b, 9 paragraph 2, second sentence shall apply
to the killing of vertebrates for scientific purposes and
Article 9, paragraph 2 (7) shall apply to dogs, cats,
monkeys and lemurs mutatis mutandis.40
Tierschutz Berlin is an animal shelter in Berlin that accommodates
dogs, cats, birds, rabbits, horses, and it is the largest animal asylum in all
of Europe.41 Animals there are rarely euthanized unless they are so ill that
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the shelter feels morally obligated to put them out of their misery or if the
animal shows “non-remediable, constant behavioral disturbances
according to the animal shelter regulation of the German Animal Welfare
Association, so that a further life either only with grave suffering or an
acute endangering of the environment is present.”42 Moreover, Tierschutz
Berlin asks for donations for stray dogs in Turkey, displaying Germany’s
commitment to providing assistance not only to human refugees, but also
to animals displaced in the ongoing refugee crisis.43 The Maricopa
County Animal Care and Control merely asks for donations to benefit its
own facility and animals.44
Animals at the Maricopa County Animal County Care and Control
are euthanized for similar reasons, be it a terminal illness or grave
behavioral issues. However, employees and volunteers work hard to
ensure that such illnesses that can be cured and that behavioral issues that
can be resolved are done so. Regarding behavioral issues, the Maricopa
County Animal Care and Control participates in fostering out dogs that are
deteriorating due to the chaotic shelter environment to private homes.
Moreover, volunteers walk, bathe, and play with dogs because even just a
few minutes outside of their kennel per day can lift a dog’s spirits, thereby
increasing its chance of being adopted because of an improved mood and
because of a happier personality. Finally, adoption prices are often
lowered, special adoption events are put on at external locations,
volunteers can “day foster” a dog where they are taken out of the shelter
for a full day, and dogs classified as “project” dogs are paid special
attention because the shelter environment magnifies for example their fear
of interaction with humans or other dogs. However, there is much change
and improvement to the animal shelter and euthanasia system and law at
large to be made that can be highlighted by revisiting the Maricopa
County Care and Control statistics. More specifically, in 2014, only
11,382 dogs were adopted out of the 34,000 dogs sheltered at the
Maricopa County Animal Care and Control,45 11,382 dogs found homes,
4,183 were returned to their original owners, 12,129 were transferred to
other animal rescue organizations, and 10,160 were euthanized.46 The
euthanasia rate in 2015 decreased by eighteen percent, resulting in a sixty42
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seven percent decrease from 2010, which is a significant improvement, but
the rate is still far from zero.
IV. PROPOSAL
This Part proposes changes that will effectively counter the high
euthanasia rates in American animal shelters today. It begins by offering
the proposals that include internal changes within animal shelters and
external changes that can be imposed by local, state, or federal
governments. I then present how such changes could be legally
implemented. Finally, I discuss proposal benefits and their expected
critiques.

A. Proposal
Alternative solutions to the high euthanasia rates in United States
and more specifically, Arizona, animal shelters are numerous and feasible,
but they require commitment and resources. Presently, animals adopted
from the Maricopa County Animal Care and Control are required to be
spayed or neutered upon adoption. However, this required sterilizing has
not permanently solved the problem of shelter overpopulation. Some
shelters lack sufficient funds to remedy overpopulation and animal
illnesses, so one solution is the imposition of a fee on animals purchased
from private breeders that would be donated to support local shelters. On
a larger scale, the federal government could offer a federal income tax
deduction for each adopted pet and maximize tax dollars contributed to
shelters for each animal adopted in the United States in each given year.
Maricopa County animal shelter funding comes mainly from shelter fees,
donations, and pet-licensing fees, but there has been discussion of adding
taxes to their main sources of funding, emphasizing its feasibility and
revealing that shelters are under-funded.47 Moreover, economicallyspeaking, no-kill shelters save money because of “reduced costs associated
with killing, enhanced community support, an increase in adoption
revenues and other user fees, and additional tax revenues.”48 Euthanizing
an animal and the disposing of its body costs around one hundred and six
dollars, including fees for impoundment, euthanasia, and disposal.49
Shelter officials have even identified that they might seek financial
47
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assistance from Maricopa County because paying expenses through
licensing and enforcement revenue is insufficient and leads to laying off
employees.50 Therefore by reducing euthanasia rates and increasing
shelter funding, not only will animal lives be saved, but also the local
economy will be improved.
Changes in the adoption process can also create positive change
and can decrease the number of adopted animals returned to the shelter.
Some adopted animals do not fully adjust to their adoptive family or the
adopter is not prepared to take in an animal, resulting in that animal’s
return to the shelter or return to homelessness, perpetuating the problem.
Upon adoption, each adopting party should be subject to an interview with
a shelter staff member with a follow-up visit to the dog in its new home or
with a phone call with the adopting party to check up on the dog’s
acclimatization to its new home. Oftentimes, individuals and families
adopt a dog, but it does not work out for several reasons. For example, the
dog may not get along with other family pets or the adopting party failed
to realize the time, money, and care required to properly care for a new
pet. Shelter employees and volunteers are trained to engage in
conversation with a party or an individual interested in adopting a dog to
evaluate why they are interested in adopting and what size and breed dog
would best suit their needs. However, the shelter is often busy, such
interactions are quick, and their resources are scarce.
Private breeders or rescue organizations counter such problems by
issuing preliminary questionnaires about the potential adopting party, and
oftentimes will remain in contact with the party after adoption to be sure
that the dog is adjusting well to its new home. This way, returning
adopted pets to the shelter or just leaving them stray is avoided. It is
difficult to conceive of shelters imposing such regulations on potential
adopters because there are so many animals that are crowding the shelters
and there are too few employees who are already busy enough without
additional responsibilities. However, because trained volunteers are
already taught to engage in discussion with a potential adopter about the
type of dog that might best suit them and their lifestyle, they can offer
additional training to volunteers that are of a certain age to perform
follow-up visits with adoptive parties. Either they could visit the party’s
home or schedule a call with the adopting party to answer questions or to
address any concerns that they might have about their adopted pet. There
can be pre-determined interview questions to ensure that the adoptive
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family and their pet are doing well both physically and mentally. If there
are red flags that might include not exercising the dog or not being able to
provide proper nutrition and medical care, a shelter employee might be
given authority to reclaim the dog to avoid such abuse or to avoid
dissatisfaction with shelter services.
While dogs are spayed and neutered upon adoption from animal
shelters, people that receive dogs as gifts, find them roaming the streets, or
that obtain dogs in any other such manner oftentimes will not spay or
neuter their pets. Some people cannot afford to take their dog to a
veterinarian to be spayed or neutered, and some people are simply
unaware that there are health benefits to spaying or neutering a dog.
However, many low-cost and even free spay and neuter clinics exist to
counter just the problem, namely that dogs that are not spayed or neutered
and that are stray reproduce, perpetuating the problem of shelter
overpopulation and therefore that of high euthanasia rates.
However, surgically sterilizing dogs and cats does not solve the
underlying issue of high euthanasia rates because shelters cannot do so
fast enough to keep up with reproducing feral dogs and cats. A
nonsurgical sterilant though such as a pill or a vaccine could be
administered faster than surgically sterilizing dogs and cats upon adoption
because it can be administered to strays without their even being housed in
a shelter. However, such methods require funding, manpower, and are
often impractical.51 If such a method is developed, even if it only works to
temporarily sterilize feral animals, numbers of animals in shelters will be
dramatically reduced, but many veterinarians are hesitant to use such
products, as are shelters because they are often only a bit less expensive
than surgical sterilization.52 Such a method will also overcome the issue
of improper sterilization surgeries performed in shelters that result in
tragic and unnecessary animal deaths.53

B. Legal Approach
Judicial interference may be necessary to enforce the proposed
mechanisms. There are several ways to elevate the issue of high
euthanasia rates in animal shelters to the court system, including through
penalizing statute non-adherence, through nuisance claims, through
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regulation, and through private action. Enacting or changing a statute
would for example require the Arizona state legislature to exercise its
authority to alter Arizona’s euthanasia laws. Such action occurs prior to a
harm, so it is a preventative measure, whereas nuisance claims are filed
after the harm or the damage is already done. In the case of shelter
euthanasia, non-profit organizations like the Arizona Humane Society or
PETA could bring legal claims against the State of Arizona, but the
shelters themselves might have trouble bringing a case because they lack
the financial resources and because they are state entities. To have
standing, the Arizona Humane Society would have to either show that they
are directly affected or they would have to allege a particularized injury
for a named plaintiff.54 Private individuals are unlikely to bring nuisance
claims to affect change because of the high transaction costs that
accompany litigation that include time and attorney’s fees.
It may therefore be more effective for animal rights groups to
lobby the Arizona legislature to adjust their current laws regarding animal
euthanasia. I would propose that §3-1213 be overridden completely.
Instead, I would put forth new legislation that goes beyond even the
German legislation governing animal euthanasia. Animals that are so ill
with a chronic disease that they are caused constant pain and suffering
should not be kept alive, but euthanizing an animal just because its
disease’s treatment would be expensive or because it displays violent
behavior is unacceptable. At the Maricopa County Animal Care and
Control, a dog that bites a shelter employee, a volunteer, or a prospective
adopter is immediately placed on the list to be euthanized. Such animals
clearly require training and behavioral management that can be provided
with increased space, resources, and employees. During the legislation
process, animal shelters can readjust their procedures and their animal
accommodations by working with rescue groups to take in animals that
have behavioral issues and serious medical conditions which require extra
care and attention in order to be healed.
Animal euthanasia is already regulated, where the Maricopa
County Animal Care and Control discloses information including the
number of animals euthanized per year.55

C. Benefits of Proposal
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There are several economic and ethical benefits that would
accompany decreasing euthanasia rates in American shelters. As
mentioned, no-kill animal shelters save shelters money as they no longer
perform pricey euthanasia with the resulting cost of the disposal of the
perished animal bodies. Community and government support might be
heightened, increasing tax revenues and donations. Furthermore, more
government funding can help to increase the total number of employees
which leads to more productive, employed citizens who re-invest their
earnings in the economy through making purchases and through making
investments. Higher employee rates at animal shelters would also result in
better and more individualized care for the animals and would result in
higher adoption rates where more staff would be available to help the
general public in making adoption decisions.
As previously explored, proposing to eliminate euthanasia reaps
moral benefits as well. Communities that do not participate in and that do
not advocate for euthanasia of animals are likely seen as more
compassionate and as having a higher quality of life. It is unethical to be
able to legally kill animals just because there is not enough room to
accommodate them or because they apparently suffer from a behavioral
deficit. Dogs, like humans, react poorly to a stressful and a chaotic
environment, and therefore unsavory behaviors and negative character
traits can be aggravated. However, animal shelter staff, volunteers, and
animal rescue groups and organizations continue to prove that with the
proper care, time, and resources, such animals can improve and can prove
that they deserve to have a chance at life.

D. Considering Counterarguments and Implementation Concerns
Changing the current euthanasia laws in Arizona might increase
illegal euthanasia performed in the shelters because the shelters might not
have the resources available to care for seriously ill or behaviorally
problematic dogs. For example, there are only so many kennels at the
shelter that can hold up to four small dogs or up to two large dogs. If a
dog is aggressive toward other dogs because of discomfort and anxiety
due to confinement in the shelter environment, there are usually no empty
kennels in which the dog can be individually accommodated. Therefore,
banning euthanasia will not combat shelter overpopulation because of all
the dogs kept alive.
Moreover, critics might argue that advocating for animal advocacy
groups to bring court cases will open the floodgates to litigation and will
clog up already busy and filled court dockets with less pressing legal
issues. Critics might also argue that increasing government funds directed
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at animal shelters including its hiring additional employees or building a
larger shelter facility would be a waste of tax dollars that should be spent
instead on human issues such as infrastructure and schools. Shelter
employees, volunteers, and potential adopters might oppose the idea of
adjusting the adoption process to include follow-up adoption visits and
more stringent adoption policies because of the extra effort that would be
required. Employees and volunteers already have a full set of duties, and
their main goal is to get animals adopted. Privately run animal rescues
and organizations can afford to screen potential adopters and to check in
with them a few months post-adoption because of the steep adoption fees
that they charge. However, the Maricopa County Animal Care and
Control is so over-burdened with dogs entering the shelter all day every
day, that they often offer special adoption fee discounts, hardly ever
charging extra, let alone full price. The affordable pricing and hassle-free
adoption process though is part of what attracts adopters to seek out new
pets at county shelters in the first place.
As for imposing fees on pets purchased from private dog breeders,
critics might argue that the fee is unfair and unnecessary. Opposition
might come from those who run or who are employed by the breeding
organization because they work hard breeding purebred dogs, and they
often do not receive federal funding in their operating such breeding
enterprises. Depending on whether the fee is imposed on the private
breeder itself to donate a set amount of money to a shelter for each pet
they sell or whether it is imposed on the purchasing party affects who
would oppose the fee. The purchasing party often already pays an
exorbitant fee for buying a dog of a specific and purebred breed, that
additional fees would be burdensome and unwelcome. However, they
might also contest it because they are not comfortable supporting shelters
that practice euthanasia, exactly the reason why they chose not to adopt
from a local shelter in the first place. In certain cases though, people
misunderstand euthanasia and the roles that shelters play in its being
performed. As we have seen, euthanasia is mandated by state law, and it
is currently necessary due to a lack of resources and due to a lack of space
to accommodate the dogs that enter the shelter. Shelter employees and
volunteers would rather not euthanize animals, and shelter donations by
those purchasing dogs from private organizations because they find
euthanasia immoral and upsetting, and rightly so, would be doing the
shelter and its dogs a service, rather than falsely believing that they are
supporting a cruel act.

E. Conclusion
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In conclusion, the shelters and their compassionate employees and
volunteers work hard to ensure that the impounded animals are treated
kindly and that they are adopted into a caring home. Animals that are
available for adoption are advertised on the radio, in newspapers, and on
social media, adoption prices are often lowered, and volunteers are trained
to better the shelter experience for animals by cleaning kennels,
interacting with the animals, or promoting adoption to visitors, friends,
peers, and family members. However, there is much more that can be
done.
This Article proposes that the goal of further decreasing shelter
euthanasia rates and ultimately eliminating euthanasia can be met.
Alternative solutions are introduced including fees imposed on dogs
purchased from private breeders, federal income tax deductions for each
adopted pet, issuance of nonsurgical sterilants to stray and to shelter
animals, legislative change, judicial action, and changes in shelter
adoption procedures. It is a difficult goal to achieve, with so much of the
public’s attention turned toward seemingly more pressing local and global
issues, but dogs provide companionship, work in law enforcement, and
deserve to have their rights represented and to be fought for.
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