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Editor Introduction
The Law Journal for Social Justice’s Symposium, “What’s Next for the Death Penalty?”
explored recent developments in death penalty jurisprudence from the perspective of exonerees,
defense attorneys, prosecutors, and victim advocates. The symposium opened with keynote
speaker Ha’im Sharif, who was exonerated from death row after serving more than twenty-eight
years. Next, Larry Hammond moderated a discussion with prosecutors about the decision to seek
death in a homicide case. Panelists included Hon. Mike McVey, Deputy Chief of the Maricopa
County Attorney’s Office, and Hon. Ron Reinstein, retired judge of the Maricopa County Superior
Court. Afterwards, Timothy Agan of the Arizona Justice Project moderated a conversation
between victim advocates Dan Levey and Leslie James about victims’ rights in capital cases.
Finally, Professor Paul Bender moderated a discussion between defense attorneys Susan Corey,
Garrett Simpson, and Mikel Steinfeld about emerging challenges to the death penalty, including
the recent United States Supreme Court opinion Hidalgo v. Arizona. Special thanks to our
Symposium Editor, Shannon Brien, for her hard work planning and organizing this marvelous
event.
Our eleventh volume begins with Beyond Impressionistic Analysis: An Empirical
Evaluation of 21st Century Non-lawyer Courts. In this article, Alisa Smith explores the history of
non-lawyer judges in the United States, analyzes the constitutional and practical problems of nonlawyer judges from publications and empirical data, and offers an answer on whether the practice
of non-lawyer judges should be continued. Next, Meghan Vumback examines the effectiveness of
the Eighth Amendment in protecting the rights of incarcerated individuals during states of
emergency and natural disasters in Evacuating the Incarcerated: The Intricacies of Keeping
Prisoner’s Eighth Amendment Rights Intact During Natural Disasters.
Katelyn Ringrose’s article, Eternal Sins: The Case for Extending Statutes of Limitation
Regarding Childhood Sexual Abuse Nationwide discusses the emergence of child sexual abuse
cases and the Catholic Church, proposes a method to extend statutes of limitation for child victims,
and advocates that an extended statute of limitations would benefit all child victims. Finally, this
volume concludes with an article by one LJSJ’s own. In Cultural Resources in a Developing
World, Alysha Green examines how courts have failed to address the destruction of ancestral lands,
explores solutions to protect ancestral lands from extractive industries, and advocates that ancestral
lands should be classified as a cultural resource to ensure greater protection.
Katherine A. Nelson
2018-2019 Editor-in-Chief
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Beyond Impressionistic Analysis:1
An Empirical Evaluation of 21st Century Non-lawyer Courts2
By Alisa Smith3
“In a trial before [a nonlawyer] judge, the constitutional right to the assistance of counsel thus becomes
a hollow mockery[,] ‘a teasing illusion like a munificent bequest in a pauper’s will.”4

ABSTRACT

In the 1800s, offenses that were considered petty were processed by police magistrates, who not
only determined guilt, but imposed punishment as well. This practice lasted for many years with nonlawyer judges resolving traffic and misdemeanor disputes. Although many states reduced their reliance on
non-lawyer judges, the Supreme Court, in North v. Russell, upheld the practice, reasoning that there were
measures in place to preserve due process, including that (1) defendants were notified of their rights to
appeal, (2) defendants were represented by counsel, and (3) non-lawyer judges need only be fair and
impartial, not legally trained.5 As such, not much has changed for millions of Americans living in one of

1

See, e.g., NAT’L INST. OF JUSTICE, MISDEMEANOR COURTS: POLICY CONCERNS AND RESEARCH
PERSPECTIVES 6-21 (July 1981), https://www.ncjrs.gov/pdffiles1/Digitization/77379NCJRS.pdf (noting that most of
the scholarly and reformist work had been impressionistic, rather than empirical).
2
This research is part of a larger study conducted for the National Association of Defense Lawyers
(NACDL) with support from Board of Directors of the National Association of Criminal Defense Lawyers, Koch
Industries, the Board of Trustees for the Foundation for Criminal Justice, other foundations and individual donors.
The full report can be viewed at https://www.nacdl.org/summaryinjustice/. The author would like to thank Dr. Sean
Maddan and the student observers for their work on the larger project.
3
Alisa Smith is an Associate Professor and the Chair of the Department of Legal Studies at University of
Central Florida, and she holds a Ph.D. in Criminology and Criminal Justice and a J.D. from the Florida State
University. Her scholarly research interests focus on the access to justice in the misdemeanor courts, empirical legal
studies, and the use of social science by the courts.
4
North v. Russell, 427 U.S. 328, 342-43 (1976) (Stewart, J., dissenting) (quoting Edwards v. California,
314 U.S. 160, 186 (1941) (Jackson, J., concurring)).
5
North v. Russell, 427 U.S. 328, 335, 337 (1976).

2
the 22 states, which continue to allow non-lawyer judges determine guilt and impose punishments.6 Of
those 22 states, most give defendants the right to de novo trial on appeal before lawyer judges.7 South
Carolina is one of the eight remaining states that allow nonlawyers to preside over misdemeanor trials
without giving defendants the opportunity for a de novo trial on appeal before lawyer judges.8 In South
Carolina, non-lawyer judges may sentence defendants up to 30 days in jail.9
Although there has been widespread criticism of non-lawyer judges, there has been little
empirical and systematic study of the actual “practice” of non-lawyer judges. Employing a unique dataset, this research begins to fill the gap in the literature by systematically and empirically examining the
critical assumptions of both the North decision and reform advocates using data collected in 2016 in five
counties and 14 municipal courts in South Carolina. Comparing lawyer and non-lawyer judges, the
present research found some important differences as well as some unexpected and alarming similarities
between lawyer and non-lawyer judges’ adherence to due process and case outcomes.

I.

INTRODUCTION

America imported the lay judge tradition from England.10 These non-lawyer courts addressed
simple legal issues in sparsely populated colonies.11 From their inception, colonialists and later lawyers,
including Roscoe Pound and legal organizations, such as the American Bar Association, criticized these

6

David Carroll, Should non-lawyer judges be sending people to jail? SCOTUS asked to review, SIXTH
AMENDMENT CENTER (Dec. 12, 2016), http://sixthamendment.org/should-non-lawyer-judges-be-sending-people-tojail-scotus-asked-to-review/.
7
Id.
8
Id.
9
S.C. CODE ANN. § 23-3-550 (2015).
10
George L. Haskins, Lay Judges: Magistrates and Justices in Early Massachusetts, 62 JUST. COLONIAL
SOC’Y. OF MASS. 39, 46, https://www.colonialsociety.org/node/905#rch07 (last visited Mar. 6, 2019) (explaining that
the American colonists adopted many of the English legal practices, including the use of lay judges who were
similar to the English justices of the peace).
11
See, e.g., id.

3
courts.12 But, with staunch local supporters, they survived without reform until the 1930s.13 Beginning in
the 1930s until the mid-1900s, reform took hold in cities, and urban courts replaced justices of the peace
with salaried lawyers.14
The use of non-lawyer judges was not challenged in the courts until the 1960s, when lawyers
argued, in state courts, that the use of non-lawyer judges was unconstitutional.15 Most state courts rejected
these arguments, upholding convictions by non-lawyer judges.16 It wasn’t until 1976 that a case reached
the Supreme Court of the United States, and in North v. Russell, the Court upheld the constitutionality of
non-lawyer judges in Kentucky, a state that provided for de novo trial on appeal.17 The North Court
declined to address whether non-lawyer justices violated the right to counsel; instead, the North Court
held that non-lawyer justices do not deprive defendants of due process or equal protection when a later
trial de novo is available before a lawyer judge, and when defendants who live in the same size cities are
treated the
same.18
Despite the Court’s imprimatur, most states reduced their reliance on and the authority of the
widely maligned non-lawyer judges, particularly in presiding over criminal cases.19 Today, 28 states
require that all judges who preside over misdemeanor cases must be lawyers; in 14 of the remaining 22

12

NAT’L INST. OF JUSTICE U.S. DEP’T OF JUSTICE, supra note 1, at 3.
See id.
14
NAT’L INST. OF JUSTICE, supra note 1, at 6-7.
15
Id. at 7.
16
See, e.g., Ditty v. Hampton, 490 S.W.2d 772, 772 (K. Ct. App. 1973) (denying defendant’s appeal and
holding that having non-lawyer judges in smaller cities did not violate due process); Treiman v. State ex rel. Miner,
343 So.2d 819, 819 (Fla. 1977) (holding that smaller counties do not violate equal protection having non-lawyer
judges, who have completed the proper training, sentence defendants to prison for misdemeanor offenses); and
Canady v. State, 687 P.2d 897, 897 (Wyo. 1984) (holding that the defendant’s due process rights were not violated
by a non-attorney justice of the peace presiding over his case).
17
North v. Russell, 427 U.S. 328, 339 (1976).
18
Id.
19
No state permits non-lawyer judges to preside over felony cases. Carroll, supra note 4.
13

4
states, defendants who receive jail sentences from non-lawyer judges have the right to seek trial de novo
before lawyer judges.20 Eight states—Arizona, Colorado, Nevada, New York, Texas, South Carolina, and
Wyoming— allow non-lawyer judges to preside over misdemeanor cases.21 These non-lawyer judges
may hear hundreds of thousands of cases every year,22 and most have the authority to incarcerate. In
South Carolina, non-lawyer judges may impose fines up to $500 and jail sentences up to 30 days.23
Despite the trend to reduce reliance on non-lawyer judges, Montana, in 2003, passed legislation
that allowed counties to opt out of the requirement that defendants tried before non-lawyer judges have
the right to a trial de novo by a lawyer judge. In State v. Davis, Kelly Davis and Shane Sherman were
separately arrested for driving under the influence, and both were tried and sentenced under the new
Montana law by non-lawyer judges and without appeal to lawyer-judges.24 Davis was sentenced to 30
days in jail, and Sherman to 10.25 Each challenged their convictions and argued that their Sixth and
Fourteenth Amendment rights were violated because they were denied access to lawyer judges.26 The
Montana Supreme Court upheld their convictions and noted conflict among the states on the
constitutionality of non-lawyer judges presiding over lower court criminal cases without de novo
review.27 The case was appealed to the Supreme Court; review, however, was denied.28

20

Matt Ford, When Your Judge Isn’t a Lawyer, THE ATLANTIC (Feb. 5, 2017),
https://www.theatlantic.com/politics/archive/2017/02/when-your-judge-isnt-a-lawyer/515568/; see also Table 1.
21
Ford, supra note 19.
22
Seventy-five percent of all criminal cases are processed by the misdemeanor courts. For example, in
Arizona alone, in 2016, 537,068 criminal cases were filed, and of those, 79% were misdemeanor cases. Incoming
Criminal Caseloads and Rated in 31 States, 2016, NAT’L CTR. FOR ST. CTS. (last visited Feb. 10, 2018),
http://www.courtstatistics.org/~/media/Microsites/Files/CSP/Criminal/PDFs/EWSC-2016-CRIM-Page-4-Csld-bystate.ashx.
23
S.C. CODE ANN. § 22-3-540 (2018).
24
State v. Davis, 371 P.3d 979, 982 (Mont. 2016); State v. Sherman, No. DA 14-0524, 2016 WL 2688043,
at *1 (Mont. 2016).
25
Brief in Opposition at 9 and 11, Davis v. State of Montana, No. 16-123 (Mont. 2016).
26
Davis, 371 P.3d at 982; Sherman, 2016 WL 2688043, at *1.
27
Davis, 371 P.3d at 988.
28
State v. Davis, 371 P.3d 979 (Mont. 2016), cert. denied, 137 S.Ct. 811 (2017).
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In 1981, the National Institute of Justice noted that the criticism of non-lawyer judges by
scholars, lawyers, and organizations were grounded on impressionistic rather than empirical analysis.29
Thirty-seven years later, scholarly discussions on and critique of non-lawyer judges has largely remained
impressionistic, relying on anecdotal observations or surveys that measure respondent views about judges
and case processing. This is unfortunate because the North v. Russell decision relied on several important
and empirically-testable assumptions to uphold the constitutionality of non-lawyer judges: (1) that
defendants are notified about their right to appeal (in Kentucky, defendants were entitled to de novo trials
on appeal); (2) that defendants are represented by counsel at initial proceedings or trials, and (3) that nonlawyer judges do not need a legal education to be fair and impartial.30 Reform advocates likewise rely on
empirically testable assumptions, for example that lawyer and non-lawyer judges differ significantly in
adhering to due process and imposing sanctions.
The present research is a first step in filling a gap in the literature by systematically and
empirically examining the North and reform advocates’ assumptions using data collected in 2016 in five
counties and 14 municipal courts in South Carolina.31 A brief history and overview of non-lawyer judges
in the United States, including a review of the constitutional challenges, criticisms of non-lawyer courts,
and Supreme Court decisions on non-lawyer judges is provided in Parts II and III. Part IV provides a
brief review of the empirical and scholarly work on non-lawyer judges. Part V describes the current
research and comparative findings from the empirical examination of 532 cases in South Carolina before
lawyer and non-lawyer municipal court judges on their advisement of rights, case processing, outcomes,
and sanctions. Parts VI and VII discusses those findings in the context of the Court’s assumptions and
draws conclusions about the use of non-lawyer judges.
29

NAT’L INST. OF JUSTICE, supra note 1.
North v. Russell, 427 U.S. 328, 335, 337 (1976).
31
The data is a sub-sample of a larger study. See ALISA SMITH ET AL., RUSH TO JUDGMENT: HOW SOUTH
CAROLINA’S SUMMARY COURTS FAIL TO PROTECT CONSTITUTIONAL RIGHTS at 5 (Nat’l Ass’n of Criminal Def.
Lawyers ed., 2017).
30
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II.

A BRIEF HISTORY OF THE NON-LAWYER JUDGE32

Most of Europe replaced lay judges with professional judges between 1300 and 1789; only
England preserved and expanded their use.33 With poor transportation, sparse populations, and few
educated lawyers, the tradition of lay judges was brought to Colonial America from England,34 and “like
other colonial institutions, [the justice of the peace] soon evolved away from its English counterpart.”35
With little guidance from England, the establishment, roles, and titles of the colonial
misdemeanor courts varied widely.36 The growth of courts, the type of courts, their jurisdiction, their
operation and even how justice was administered was left to the circumstances of each colony.37
“Probably the most important courts in America were those held by the justices of the peace, whose
jurisdiction was limited.”38 American justices of the peace, unlike their English counterparts, heard civil
cases, they began to be paid, and some were popularly elected.39 “[T]he position ‘came to be filled by

32

A lengthy history of the American courts and judiciary is beyond the scope of this paper. See generally
Allan Ashman & David L. Lee, Non-Lawyer Judges: The Long Road North, 53 CHI. KENT. L. REV. 565 (1977).
33
Ashman & Lee, supra note 31, at 566 (citing JOHN P. DAWSON A HISTORY OF LAY JUDGES 30 (Harvard
University Press ed. 1960); Irving F. Reichert, The Magistrates’ Courts: Lay Cornerstone of English Justice, 57
JUDICATURE 138 (1973)).
34
Ashman & Lee, supra note 31, at 567; JOHN H. LANGBEIN, THE ORIGINS OF ADVERSARY CRIMINAL
TRIAL 46 (2003).
35
Ashman & Lee, supra note 31, at 567; See also Samuel P. Newton et al., No Justice in Utah’s Justice
Courts: Constitutional Issues, Systemic Problems, and the Failure to Protect Defendants in Utah’s Infamous Local
Courts, 1 UTAH L. REV. ONLINE SUPPLEMENT 27, 32 (2012) (noting that “[i]nterestingly enough, England (Great
Britain) no longer has justices of the peace. England’s experiment failed because the justices were given (and took
for themselves) too much power, and then abused it”).
36
Erwin C. Surrency, The Courts in American Colonies 11(3) THE AM. J. LEGAL HIST. 253, 254, 257-266
(1967); Alfini, supra note 1, at 13 (citing Lucinda Long, Organization and Innovation in Urban Misdemeanor
Courts, unpublished dissertation, John Hopkins University (1976)(reviewing jurisdiction over crimes in 100 urban
misdemeanor courts, finding variation on the incidence and frequency of the types of crimes prosecuted and a
relationship to the size of the city).
37
Surrency, supra note 18, at 266-67.
38
Id., at 267.
39
Ashman & Lee, supra note 14, at 567.
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people of humble calling and scant education.’”40 These justices presided over many local matters as wide
ranging as supervising the building of roads and issuing licenses to resolving misdemeanor criminal and
minor civil disputes, and presiding over slave courts.41 In the criminal context, these courts were the
courts of last resort–“no appeal was possible in a criminal case in the colonial period.”42
As early as the late 1600s and early 1700s, “[t]he administration of justice in the British North
American colonies was a source of constant complaint to the Home Government.”43 The registered and
documented complaints included those of “irregular procedure,” “delays in holding sessions,” and attacks
on the “character and ability of the judges.”44 Citizens in Charleston, South Carolina complained about
the numbers of these courts.45 With a population of only 291 males, Charleston had fourteen annual court
sessions with an additional six sessions of mayor’s courts, four sessions of the courts of common pleas
and four sessions of the court of sessions.46 Despite the complaints, no changes were made in
Charleston.47
By the 1800s, society became “more complex and its legal system more sophisticated, the
administration of the law by those lacking any formal legal education was increasingly questioned.”48

40

Id. at 567 (citing Ronald J. Dolan & William B. Fenton, The Justice of the Peace in Nebraska, 48 NEB. L.
REV. 457 (1969); Justice Courts in Oregon, 53 ORE. L. REV. 411, 414 (1973); Note, The Justice of the Peace in
Virginia, A Neglected Aspect of the Judiciary, 52 VA. L. REV. 151, 156 (1966)).
41
Surrency, supra note 18, at 267-68.
42
Id. at 270. (This was true in justice of the peace and general courts that had jurisdiction over felonies.
Even when condemned to execution, there was not appeal.)
43
Id. at 254.
44
Id. at 254.
45
Id. at 255.
46
Id. at 255.
47
Id. at 255.
48
Ashman & Lee, supra note 14, at 567.
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Nineteenth century critics chastised justices of the peace for abusing their position and power.49 These
courts were perceived as having too much discretion, too little oversight, and incompetent.50
Criticism grew in the 1900s with lawyers and organizations calling for the dismantling of the
justices of the peace, or at a minimum, requiring that justices have legal training. These minor courts
(much like today) are the courts the citizenry most likely encounter, and as such, ineptitude, delay, and
abuse were undermining the administration of justice51 and its perceived legitimacy. Roscoe Pound, in a
stinging critique, referred to non-lawyer judges as “a humiliating anachronism.”52 In 1906, reformists had
their first success with Chicago abolishing its justice courts; other cities followed their lead, dismantling
these courts into the 1920s.53 These early reformists, including Pound, remained critical of non-lawyer
judges, viewing them as out of step with modern society.54
In 1932, reformists got support from the Wickersham Commission report, which characterized
misdemeanor court as “the least satisfactory part of our judicial system.”55 The report advocated for
improved selection, tenure, and compensation of trained judges.56 By the 1960s, “[n]early every major
study or group that looked at the justice of the peace system either ‘explicitly or implicitly sought the
abolition of justices of the peace.’”57 In the 1960s and 1970s, fourteen states eliminated the justice of the

49

Newton et al., supra note 17, at 34.
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peace,58 and twelve others restricted their authority and power.59 The trend, however, slowed with only
five states attempting to eliminate justices of the peace after 1975.60
Today, twenty-two states allow non-lawyer judges to preside over misdemeanor cases.61 Most
afford defendants the right to de novo trial on appeal before a lawyer judge.62 Eight states do not—
Arizona, Colorado, Montana, Nevada, New York, South Carolina, Texas, and Wyoming.63 In three—
Colorado, South Carolina, and Wyoming—defendants may be jailed on a misdemeanor by a non-lawyer
judge in a no-record court64 without a de novo trial on appeal.65 In South Carolina, non-lawyer judges may
preside over misdemeanor cases punishable by a fine of $500 and thirty days in jail.66 Appendix A below
provides the minimum qualifications to serve, the authority to impose incarceration, and requirements for
legal educational training in the 22 states that allow non-lawyer judges to preside over misdemeanor
cases.67

Administration, the President’s Commission on Law Enforcement and Administration of Justice, the Committee on
Economic Development, the National Advisory Commission on Civil Disorder, the National Conference on the
Judiciary, the Advisory Commission on Intergovernmental Relations, and the National Advisory Commission on
Criminal justice Standards and Goals”)).
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Mexico, Oklahoma, South Dakota, Vermont, and West Virginia).
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Id. (Washington, Delaware, Kansas, Texas, Montana, Georgia, Mississippi, Louisiana, Kentucky, and
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Id.
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No-record courts are those where the proceedings are not recorded.
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Carroll, supra note 4.
66
S.C. CODE ANN. §§ 22-3-540, 18-3-10, 18-3-70, 22-1-10(B).
67
Appendix A is listed on pages 47-48.
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III.

CONSTITUTIONAL CHALLENGES TO NON-LAWYER JUDGES

A. Pre-SCOTUS decisions
It wasn’t until the 1960s that decisions by non-lawyer judges, including their authority to
incarcerate defendants, were attacked as unconstitutional.68 The initial challenges were not taken
seriously with few courts writing decisions that explained their denials of review or relief.69 The Supreme
Court’s decision in Argersinger v. Hamlin70 held that the right to counsel attached to any defendant –
including misdemeanor defendants – who faced incarceration.
Following Argersinger, defendants argued the use of lay judges violated their right to counsel
because they would be unable to understand the legal arguments of their constitutionally required
attorneys. Courts “developed three basic responses to this contention.”71 The Kentucky Court of Appeals,
in Ditty v. Hampton, rejected this position by distinguishing the roles of defense counsel and trial judge.72
Defense counsel was an advocate, whereas trial judges only needed to be fair and impartial to decide
between two well-presented arguments.73 The Supreme Court of California, in Gordon v. Justice Court
for Yuba Judicial District of Sutter County, held that the increased complexity of criminal law and
procedure made it likely that untrained, lay judges would have difficulty understanding the arguments,
and therefore diluted defendants’ right to effective counsel.74 The Supreme Court of Utah failed to
address the right-to-counsel argument, denying relief in Shelmidine v. Jones, by finding that non-lawyer

68

Ashman & Lee, supra note 14, at 569.
Id. (citing Melikian v. Avent, 300 F. Supp. 516 (N.D. Miss. 1969) (holding that an attack on non-lawyer
judges as unconstitutional had no merit)).
70
Argersinger v. Hamlin, 407 U.S. 25 (1972).
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69

11
judges were a necessity, due to the scarcity of lawyers.75 In a series of decisions, courts in Texas,76 New
Mexico,77 Minnesota,78 and New York79 found the use of lay judges did not violate the constitution. The
Supreme Court of Minnesota held that lay judges did not violate the constitution because defendants were
given the opportunity for trial de novo on appeal.80 Despite the number of decisions, “[N]one . . . provided
a penetrating analysis of the right-to-counsel argument.”81
Lawyers also challenged the constitutionality of non-lawyer judges on due process and equal
protection grounds. The Ditty and Gordon decisions provide bookend analyses of those arguments. Ditty
held that the use of lay judges did not violate the Equal Protection and Due Process clauses, whereas
Gordon held that the practice of using non-lawyer judges to preside over criminal trials of offenses
punishable by a jail sentence violated due process of law.82 The Ditty Court distinguished Argersinger,
and held that the decision did not extend to the presiding judge.83 “Due process, as regards the tribunal
hearing a case, usually has been considered to require only that the tribunal be fair and impartial.” 84 Since
the trial judge did not defend the accused, and legal-training was not an essential component of deciding
“fairly and impartially,”85 the Ditty Court found due process was not violated. The possibility was left
open, however, that “advancing standards or changing conditions” might make the “lawyer judge a
condition of fundamental fairness.”86
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Equal protection was, likewise, not violated by the Kentucky system that provided lawyer judges
in two tiers of the lower court, but nonlawyers in the rural justice courts. The court held that the
classification was not discriminatory; it was reasonable based on the greater volume of the business in
these courts, the need for efficiency, and the lack of availability of lawyers as compared to those in larger
cities.87 In arriving at this conclusion, the court pointed out that opponents of lay judges had not
demonstrated that “nonlawyer police judges, proportionately, convict more defendants, impose higher
sentences, or are reversed more on appeal, than lawyer judges.”88 Neither did they show that non-lawyer
judges were “less fair and impartial in cases in which the defendant [] is represented by counsel, or that
their ignorance of the law harms the accused more than the government.”89 Finally, there was no support
for the proposition that the “nonlawyer judge, generally, will accept the prosecutor’s version of the law
rather than that of defense counsel.”90
The Gordon court arrived at the opposite conclusion, noting that the original reasons for nonlawyer judges — scarcity of lawyers in rural areas, slow travel and communication hindering the
possibility of attorney judges, and the simplicity of legal proceedings — no longer existed.91 “Even
misdemeanor trials are now apt to involve complicated issues of law and procedure, requiring an expertise
which a layman cannot be assumed to possess.”92 The Gordon court did “not suggest that a fair trial [was]
impossible in a court presided over by a non-attorney judge, but only that the likelihood of such a trial
would be substantially diminished.”93 It presumed, however, that non-lawyer judges would not be
“qualified to comprehend and utilize counsel’s legal arguments” thereby denying defendants’ due process
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of law.94 An appeal from a conviction, the Gordon Court determined, was not sufficient to protect
criminal defendants’ fundamental right to a fair trial.95

B. SCOTUS decisions on the constitutionality of non-lawyer judges
In 1927 the Supreme Court in Tumey v. Ohio held due process is violated when a judge, who
presides over criminal matters, has a “direct, personal, substantial, pecuniary interest in reaching a
conclusion against [a defendant].”96 The mayor of the Village of North College Hill, Ohio presided over
its lower court, and by local ordinance, he was compensated for that judicial role.97 The ordinance
authorized the mayor to receive additional compensation based on the costs that were imposed on
convicted defendants.98 The Tumey Court held that the payment structure was not insignificant (in terms
of the amount of compensation), and it violated the principles of impartiality and fairness of process.99
Almost fifty years later, the Supreme Court addressed another challenge to a mayor-court justice
in Ohio.100 In that case, the mayor of Monroeville held wide executive power and similarly sat as the
justice of the peace in the town.101 A major portion of the village income was collected through the fines,
forfeitures, costs and fees imposed by the mayor on criminal defendants.102 Ward argued that even
though the mayor was not directly benefiting, as was the case in Tumey, the mayor was not impartial, and
this impartiality violated due process.103 The test to determine impartiality was whether the situation
“offer[ed] a possible temptation to the average man as a judge to forget the burden of proof required to
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convict the defendant or which might lead him not to hold the balance nice, clear and true between the
State and the accused. . . .”104 As in Tumey, the Ward Court held the temptation for impartiality existed
with the mayor, who benefited by raising revenue for his village through court-imposed costs on
defendants.105 This unfairness was not correctable by providing a trial de novo on appeal. The Ward Court
reasoned that defendants were “entitled to a neutral and detached judge in the first instance.”106
A short four years later, the Court in North v. Russell — the last word by the United States
Supreme Court on non-lawyer judges — upheld their use against challenges that non-lawyer judges
violated due process and equal protection.107 The misdemeanor system in Kentucky was a two-tiered
system, which allowed appeal from a non-lawyer court to a trial de novo before a lawyer judge and jury
trial.108 By law, larger Kentucky cities were required to have lawyer judges, whereas smaller cities did
not.109 North was arrested and tried in a smaller city.110 Unlike in Tumey, the Court held Kentucky’s twotiered system did not violate due process or equal protection, and the availability of a trial de novo on
appeal offered defendants the opportunity to have cases heard by lawyer judges constitutionally
significant, even if in the second instance.111
Lonnie North was arrested for driving while intoxicated, he asked for a jury trial, and his request
was denied.112 He was tried in police magistrate court by Judge Russell, who was not an attorney, and
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North was convicted.113 The judge sentenced North to 30 days in jail.114 North argued that he was denied
due process because Russell was a non-lawyer judge, and he was denied equal protection because if he
resided in a larger city, he would have been entitled to a lawyer judge in the first instance.115 Lawyer
judges were necessary, North urged, because the law had evolved, and its complexity in substance and
process required that lawyers preside over misdemeanor cases to “rule correctly on the intricate issues
lurking even in some simple misdemeanor cases.”116
The Supreme Court did not reach the latter question of whether misdemeanor defendants were
entitled to lawyer judges when subjected to incarceration because Kentucky’s two-tiered system
automatically vacated convictions in police courts and entitled defendants to be tried de novo before a
lawyer judge on appeal.117 The North Court relied on several important assumptions: (1) that “police court
judges recognize their obligation under Argersinger v. Hamlin, to inform defendants of their right to a
lawyer if a sentence of confinement is to be imposed,118 (2) that “police court judges . . . recognize their
obligation to inform all convicted defendants. . . of their unconditional right to a trial de novo and [ ] the
necessity that an appeal be filed within 30 days. . . .”,119 (3) that non-lawyer judges were important to
reduce burdens on the judiciary, (4) that non-lawyer judges serve the interest of the defendant and the
State to “provide speedier and less costly adjudications’ than those provided in courts’ where the full
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range of constitutional guarantees is available. . . .”,120 (5) that lawyers remain unavailable in some cities
to serve as judges, and (6) that lawyer and non-lawyer judges function similarly in carrying out duties
independently, neutrally, and with detached judgment.121
In rejecting the Equal Protection argument, the Court concluded that there were factors justifying
the differing court classifications, including population size.122 Moreover, individuals within a given city
were treated equally, and individuals in cities of similar sizes were treated equally.123 As such, there was
no equal protection violation.124

C. Post-North decisions and non-lawyer judges125
Today, 19 states require all judges be admitted to practice law.126 Thirty-one states have some
non-lawyer judges presiding over civil (9 states) or criminal (22) cases. (See Chart 1: Sixth Amendment
Center Depiction of Lawyer Status of Judges). There are only eight states remaining127 that allow nonlawyer judges to preside over misdemeanor cases without the right to trial de novo on appeal. In five —
Colorado, Montana, Nevada, New York, and Texas — non-lawyer judges preside over criminal cases in
only certain counties.128 In Arizona, Montana, and Wyoming, non-lawyer judges may preside over
misdemeanor cases punishable by up to six months in jail, and in South Carolina, only in misdemeanor or
ordinance violations punishable by thirty days imprisonment or less.129
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Some state supreme courts—Arizona,130 Florida,131 New Mexico,132 New York,133 Nevada,134
South Carolina,135 Texas,136 and Wyoming137—have held that defendants’ due process rights are not
infringed by non-lawyer judges, whereas others— California138 and Vermont139— have held that due
process requires a lawyer judge for defendants who face incarceration. Two other states—Indiana140 and
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Tennessee141 — held that non-lawyer judges violated defendants’ rights to due process under their state
constitutions.
In addressing the question left open in North—whether criminal defendants may be convicted and
sentenced by non-lawyer judges without trial de novo before lawyer judges— South Carolina,142
Wyoming, New Mexico, and Montana upheld the use of non-lawyer judges, even in cases of potential
incarceration, as long as there was a “record of the proceedings [that] provides an opportunity for a
meaningful and complete judicial review by a law-trained judge.”143
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(1976); Davis v. Montana, 371 P.3d 979, 987 (Mont. 2016), cert. denied sub nom. Davis v. Montana, 137 S.Ct. 11
(2017).
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Chart 1: Sixth Amendment Center Depiction of Lawyer Status of Judges144

IV.

EMPIRICAL STUDY OF NON-LAWYER JUDGES

Early scholarly criticism on the perceived illegitimacy and unfairness of proceedings by nonlawyer judges, as well as supporters of these courts, relied on anecdotes and assumptions rather than
empirical analysis. The first studies were descriptive. Professor Caleb Foote, in the 1950s, described the
misdemeanor court as inequitable and inefficient.145 He observed Police Magistrate Court in Philadelphia,
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which focused on minor crimes (e.g., vagrancy).146 Bail policies disadvantaged the poor, and those who
were released were more likely to be acquitted.147 The “undesirables” were regularly arrested, subjected
to quick justice with little due process, and inequitable, questionable sentences meted out by lay judges
with little oversight, and they appealed few cases to higher courts.148 In his 1956 article, Foote
recommended that misdemeanors be heard in courts with legally-trained judges, who would adhere to
principles of due process.149
Not much changed between Foote’s observations in 1956 and the Presidential Commission
findings of 1967. In 1965, President Johnson established the Commission on Law Enforcement and
Administration of Justice to undertake a comprehensive assessment of the criminal justice system,
including a review of the lower courts.150 In 1967, the Commission reported that it “[was] shocked by
what it ha[d] seen in some lower courts.”151 It described “cramped and noisy courtrooms, undignified and
perfunctory procedures, and badly trained personnel.”152 The large caseloads and “assembly-line justice”
led to “[i]nadequate attention” to individual defendants.153 In describing judges in the lower courts, the
Commission highlighted that the job was “arduous, frustrating, and poorly paid.” General jurisdiction
court judges, on the other hand, were more prominent members of the community and better qualified
than those in the lower courts.154 The Commission noted that “[i]n some cities lower court judges [were]
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not even required to be lawyers,” the state was represented by police officers, and defense lawyers “d[id]
not regularly appear.”155
The Commission noted that their observations and recommendation were not new:
Study commissions have pointed out the scandal of the lower criminal courts for
over a century. More than 30 years ago the Wickersham Commission concluded
that the best solution to the problem would be the abolition of these courts. The
Commission agrees . . . . A system that treats defendants who are charged with
minor offenses with less dignity and consideration than it treats those who are
charged with serious crimes is hard to justify.156

Differences in felony and misdemeanor court on “punishment, right to grand jury indictment and jury trial
[were understandable] . . . but all criminal cases should be tried by judges of equal status under generally
comparable procedures.”157 The Commission recommended the “total abolition” of justices of the peace,
and if retained, that justices be supervised, held accountable, and their activities recorded and
maintained.158
Following the President’s Commission Report, Susan S. Silbey (1979) 159 and Linda Silberman
(1979),160 conducted surveys of the lower courts. Silbey compiled descriptions of the lower courts,
summarized their history, and again criticized the lack of due process afforded in these courts.161 Silbey
highlighted the breadth and uniqueness of these wide-reaching courts, including lawyer-judges in some
jurisdictions, but not in others.162 Some judges were considered part-time, and in other jurisdictions, full-
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time.163 The types of cases that were heard in these courts varied from state-to-state. Jury trials were
available in 79% of the courts, and not in the remaining courts.164 Caseload, appeals from decisions, and
the types of proceedings heard in these courts varied. Despite that these courts often conducted “more
than ninety percent of the trial work of the states’ court systems,”165 the “data which [they were] able to
collect and tabulate raise[d] more questions than [were] answered.”166
Silberman (1979) compiled a statutory review of the 44 states (at that time) that allowed nonlawyer judges, undertook a census of the number and types of lay judges, and in eight states—South
Dakota, Washington, Vermont, New York, Arizona, New Mexico, Florida, and Pennsylvania — collected
observations of court proceedings and interviewed judges.167 Silberman found much variance in the use of
lay judges from jurisdiction to jurisdiction, some hearing only probate cases while others presided over all
lower court matters, civil and criminal.168 Court proceedings were held in many locations—courthouses,
city hall, and community civic association rooms—and at varying times of day. Silberman concluded that
most of the locations were adequate for court hearings. 169 Consistent with the Alfini study (discussed
below), counsel—prosecutors and defense lawyers— were found more often in urban misdemeanor
courts, but similarly in lawyer and non-lawyer courtrooms.170 They did not observe the practice of police
officers acting as prosecutors, but acknowledged that the practice occurred with some frequency in some
jurisdictions (e.g., Washington).171 The survey of statutes indicated that 32 states permitted appeals from
non-lawyer judge decisions for lawyer judge review, yet interviews with non-lawyer judges revealed that
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few defendants appealed.172 Silberman and her colleagues surmised that defendants may not have known
about their rights to appeal, they may have not appealed because there was the potential for more severe
penalties on appeal, or some defendants may not have wanted to appeal, wishing instead for their cases
simply to be over.173
Silberman and her colleagues reported that they observed both good and bad judges among the
lawyer and non-lawyer judges. They did not perceive a pattern of non-lawyer judges relying more heavily
on prosecutors and police officers than lawyer judges, or lay judges failing to inform defendants of their
constitutional rights, including the right to counsel.174 Their impressions were that lay judges did a good
job of arbitrating plea negotiations and their sentencing practices were similar to those of lawyer judges,
which they attributed to the training programs sufficiently aiding judges in the handling of routine
matters.175 The weakness in Silberman’s research, much like most of the work done on the lower courts,
was that she and her colleagues did not conduct a systematic analysis of the lower courts.
Malcolm M. Feeley conducted the first systematic study of misdemeanor case processing.176 In
his seminal work, The Process is the Punishment, Feeley conducted a comprehensive review of
misdemeanor cases in the Court of Common Pleas in New Haven, Connecticut.177 Non-lawyer judges did
not preside over misdemeanor cases in the lower courts in Connecticut.178 Even in this lawyer-judge
court, Feeley found that it was the pretrial arrest, detention, and court proceedings that were the true
punishment, not the adjudication or sentence.179 Feeley’s work explored disparities in misdemeanor
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sentencing and dispositions, and he found that most cases were resolved by prosecutorial dismissal or
guilty plea.180
Few legal or extralegal factors showed strong influence in either determining dismissal or plea, or
sentencing for that matter. The most influential factor was that multiple-charges resulted in a greater
chance that prosecutors dismissed one or more of the charges in exchange for defendants’ guilty pleas.
With few other significant findings, Feeley jettisoned a quantitative approach in understanding the courts
for a qualitative one, involving direct observation.181 In his qualitative study, Feeley explored the
convoluted path of misdemeanor cases from arrest through disposition, interweaving the stages of the
court proceedings from pretrial decisions through outcomes. Feeley highlighted the importance of
courtroom workgroup relationships, plea-bargaining, and the swiftness of case processing. He concluded
that it was not the punishment, which was relatively minor, but the process that was harsh. He cautioned
that efforts to increase due process might slow the proceedings, resulting in increased jail terms for the
poor, who could not bond out of jail, or multiple court appearances, resulting in missed work for those
least able to afford it.182
As reflected by James Alfini in 1981, the studies of nonlawyer courts at that time – and today –
remain impressionistic, rather than empirical.183 Alfini edited and published a report, which was the
culmination of a joint project of the American Judicature Society and the Institute for Court Management,
which comprehensively summarized the research on the misdemeanor courts, titled Misdemeanor Courts:
Policy Concerns and Research Perspectives.184 The report summarized the literature to date at that time
and concluded that there was a demonstrated need for empirical, systematic and widespread research.185
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Although recognizing Malcolm Feeley’s study as “the first major [systematic and comprehensive] study
of an urban misdemeanor court by a social scientist,”186 Alfini cautioned “there [was] a risk of
overgeneralizing the findings of this case study.”187
In her 1986 book, Judging Credentials: Nonlawyer Judges and the Politics of Professionalism,
Doris Marie Provine—who served as a lawyer town justice—reported on her fieldwork and surveys of
over 1500 lawyer and non-lawyer judges in nonmetropolitan New York State.188 Provine endeavored to
“empirical[ly] assess[] the claims made by critics of nonlawyer judicial competence.”189 To test the
proposition whether legal credentials made a difference in the quality of lower-court decision-making,
Provine examined responses from mail surveys and assessed and compared the attitudes and observations
of lawyer and non-lawyer behaviors.190 She supplemented her study with some fieldwork and interviewed
26 judges.191
Provine’s study of non-lawyer judges added little to the impressionistic literature. She did not
conduct a systematic, objective empirical assessment. Her findings from surveys, interviews, and court
observations of no differences between lawyer and non-lawyer judges on sentencing and communicating
rights to defendants were limited by her methodology.192 Surveys and interviews with judges, both lawyer
and non-lawyer, suffered from selective memory and likely were biased. “[T]he lay judges Provine
studied are well aware of their second-class status, [ ] sensitive to slights to their office, and often pride
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themselves on their capacity to exhibit lawyerlike knowledge and demeanor.”193 Gallagher concluded that
Provine’s research comparing lawyer and nonlawyer judges “would benefit from greater analysis of
actual courtroom behavior.”194

V.

THE PRESENT RESEARCH STUDY AND FINDINGS

The present research begins to fill the void in the literature by reporting the findings from a
systematic and objective observational study of lawyer and non-lawyer judges in South Carolina. In 2016,
law and undergraduate students observed 49 municipal and magistrate court proceedings in five South
Carolina counties and gathered information on 617 defendants’ cases.195 Here, we examine a subset of
cases from that larger study, focusing on the cases heard in municipal court. Of the 49 court proceedings,
38 occurred in municipal court involving 532 defendants’ cases.196
In South Carolina, municipal and magistrate judges may be lawyers or non-lawyers, and these
judges preside over similar cases. Magistrate judges are appointed by the Governor and serve the entire
county, whereas municipal courts are established by ordinance and the local council appoints judges. 197
“Approximately 200 municipalities in South Carolina have chosen to create municipal courts.”198 To
compare across similar courts, we selected the subset of municipal court cases and compared the
processing and outcomes of defendants’ cases by lawyer and non-lawyer municipal judges.
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Observers gathered general information about the court proceedings as well as specific,
individualized defendant information. A difficulty with collecting information in many of the courts was
the lack of docket availability. For the 49 observed court proceedings, dockets were only available for
24.199 More precisely, dockets were accessible in larger counties (Charleston and Richland) and
unavailable in the smaller counties (Spartanburg, Florence, and Orangeburg).200 Without dockets, it was
more difficult to track the proceedings and to verify information gathered in court during later archival
research. Most of the available dockets were online, with others provided by the clerk the day before or
the day of the hearings. Even without a docket, observers were able to gather important information about
the processing and outcomes of defendants’ cases.
Using an observational instrument, students systematically gathered information on each case
heard in court.201 Observers collected demographic and lawyer-status information on the courtroom
workgroup (judge, prosecutor, defense attorney, and defendant), the advisement of rights about the
proceedings and other due process afforded defendants, including whether defendants were informed
about their right to counsel, consequences for resolving their cases, and the right to appeal if they entered
a plea, and the case outcome.202 Observers later verified the in-court information from clerks’ offices and
jail websites (when available).203 Once the information was gathered, students downloaded it to a secure
website.204 Then, the information was uploaded into SPSS205 to be cleaned, coded, and analyzed.206
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A. Pre-court case resolutions
One consistent observation revealed that many defendants resolved their cases before the
municipal judge took the bench.207 Across the 38 municipal court proceedings, observers reported
between 1 and 69 defendants’ cases were resolved before the judge took the bench. Defendants arrived in
court and the clerk or bailiff typically announced that particular types of cases (e.g., traffic-related
offenses) may be resolved prior to an official hearing.208 Defendants were called up individually, or
formed a line to speak with the in-court clerk to assess whether their case could be resolved.209 Since
these cases were resolved outside of open court, observers were unable to hear the conversation or gather
information on how the cases were resolved.210
These court proceedings were not just arraignments. Defendants arrived, and if they entered a
plea of not guilty and requested a trial, the trial was held immediately. So, police officers attended these
first appearance hearings. Observers reported between 1 and 14 police officers appeared in court across
the 38 proceedings, and many noted an overwhelming police presence upon entering the courtrooms.
Observers (and defendants) waited up to 90 minutes for court to begin. In some courts, police officers
attempted to negotiate pleas with defendants during the pre-court delay.211

B. Demographics
Of the 532 municipal court cases, more than three-quarters were presided over by lawyer judges
(77.6%), and nearly that many were men (68.4%) and more were white (79.5%). Most cases (89.5%)
were prosecuted by the arresting officer, who typically was male (82.3%), and very often white (68%).
Most defendants (90.5%) did not have defense counsel, and of the few who had counsel, their lawyers
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most often were white (60%) and male (78.3%). Defendants were mostly men (63.5%), almost half were
African-American (49.1%), and more than a third were white (38.1%). Defendants were most often
charged with shoplifting (20.1%) and possession of marijuana (10.3%) followed in frequency by
disorderly conduct (5.3%), trespassing (4.1%), assault (3.0%), and the remaining charges were a variety
of driving violations, including driving under the influence and driving with license suspended.

C. Due process and judge status
Most court sessions (91%) were opened with a general advisement of rights to the court audience.
In the lawyer-judge courts, the clerk most often advised individuals about their rights (75.8%, n=307),
whereas in non-lawyer judge courts, the judge most often provided that information (73.7%, n=87). See
Table 1. This difference was statistically significant.212 Some observers noted that the general advisement
was a “canned recitation” and, in some instances, “crazy fast.”

Table 1: General Court Advisement of Rights
Advisement of Rights in Open
Court*
Yes, Judge
Yes, Clerk or Other
No

Lawyer-Judge

20.7%
75.8%
3.5%
100.0% (n=405)
*Statistically significant, Pearson Chi-Square213 = .000

Nonlawyer-Judge
73.7%
0.8%
25.4%
100.0% (n=118)

There were some variations in the standard, and general advisements were observed. Lawyer
judges, who informed the group of their rights, did so more comprehensively than non-lawyer judges. See
Table 2. They were significantly more likely to inform defendants of the possibility of deportation, as
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required by the Supreme Court, in Padilla v. Kentucky.214 Lawyer judges were also significantly more
likely to advise defendants of their right to counsel and appointed counsel, the right to jury trial, to
confront witnesses and present a defense. See Table 2. The only right that nonlawyer judges were more
likely to advise defendants of than lawyer judges was the general right to trial—but this difference was
canceled out by lawyer judges advising defendants of their right to jury trials. Few judges — but more
nonlawyer than lawyer judges — informed defendants of the $40 fee associated with appointed counsel.
Although differences were not statistically significant, lawyer judges were more likely than
nonlawyer judges to inform defendants of their options to enter a plea of guilty, no contest, or guilty as
well as the alternative options of pretrial intervention (allowing individuals to complete a program in
exchange for dismissal upon successful completion), costs and imposed fees, and potential for license
suspensions. Lawyer-judges more often advised defendants of their right to remain silent and the
disadvantages of proceeding without counsel.

Table 2: Advisement of Rights in General Court
Individual Advisement of Rights (Yes)
Right to Counsel*
Right to Appointed Counsel*
Informed of PD fee ($40)*
Right to Trial*
Right to Jury Trial*
Right to Confront Witnesses*
Right to Present a Defense*
Consequences
Possibility of Deportation*
*Statistically significant, Pearson Chi-Square = .000

214

Lawyer-Judge
(n=401)
97.8%
92.5%
0.2%
38.2%
97.3%
81.3%
87.3%

Nonlawyer-Judge
(n=106)
67.0%
45.3%
27.4%
84.0%
84.0%
31.1%
41.5%

82.8%

14.3%

Padilla v. Kentucky, 559 U.S. 356, 369 (2010); see generally IMMIGRANT DEFENSE PROJECT, JUDICIAL
OBLIGATIONS AFTER PADILLA V. KENTUCKY (2011),
https://immigrantdefenseproject.org/wpcontent/uploads/2011/11/postpadillaFINALNov2011.pdf.
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Judges interacted with 532 defendants. Lawyer-judges spent less individualized time on
defendants than nonlawyer judges. Lawyer-judges resolved nearly 73% of defendants’ cases in two
minutes or less whereas nonlawyer-judges resolved only 42.9% of defendants’ cases in that amount of
time. Nonlawyer judges spent five to ten minutes on 31.9% of defendants’ cases as compared to only
10.6% of defendants’ cases heard by lawyer-judges. This difference was statistically significant as well.215
Lawyer and nonlawyer judges were fairly comparable in how often they individually advised
defendants of their rights. But there were significant differences in the individual advisement of rights by
lawyer and nonlawyer judges. See Table 3. Less than half of all judges individually advised defendants of
most of their rights. Nonlawyer judges were significantly more likely to individually advise defendants
of their right to counsel,216 and significantly more likely to inquire about defendants’ interest in hiring
counsel or applying for appointed counsel, and they were more likely to advise defendants about the
benefits of and disadvantages of proceeding without counsel. Although significant differences in
advisement of counsel emerged, it is important to highlight that very few defendants were advised of
these rights (ranging from 46.2% to 8.8%).
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Table 3: Individual Advisement of Rights
Individual Advisement of Rights
Right to Counsel (n=260)*
Asked if Wanted Counsel (n=260)
. . . to Hire Counsel (n=258)*
. . . Afford Counsel (n=260)
. . . Apply for Appointed Counsel**
. . . About Income (n=259)
Advised of Importance of Counsel (n=259)**
. . . Benefits of Counsel (n=259)***
. . . Disadvantages of No Counsel (n=259)****
*Pearson Chi-Square = .000; ** Pearson Chi-Square = .041
***Pearson Chi-Square = .043; ****Pearson Chi-Square = .010

LawyerJudge
42.3%
16.0%
4.8%
7.7%
8.3%
6.5%
3.6%
4.2%
2.4%

NonlawyerJudge
46.2%
29.7%
21.1%
8.8%
8.8%
4.4%
9.9%
8.8%
8.8%

Defendants’ choice of proceeding with or without counsel did not vary depending on the lawyerstatus of the judge; few defendants were represented. See Table 4. More than half of the defendants opted
to represent themselves in lawyer-judge (60.6%) and nonlawyer judge (56%) courts. This difference was
not statistically significant. Few defendants (n=4) opted to hire counsel, or were appointed counsel (n=5).
Few defendants had private counsel or a public defender before the hearing, and most of those defendants
appeared before the lawyer judge (n=26). Eleven defendants had been previously appointed the public
defender in the lawyer-judge court, whereas only one defendant was previously appointed a public
defender in the nonlawyer judge court. Similarly, nine defendants were represented by private counsel in
the lawyer-judge court and only four defendants were represented by private counsel in the nonlawyer
judge court.

33
Table 4: Defendants’ Decision to Plea or Other Resolution
Case Proceeded*

Lawyer-Judge

Nonlawyer-Judge

Guilty Plea
35.4%
50.5%
No Contest Plea
2.8%
2.0%
Not Guilty/Reset
0.3%
1.0%
Other1
61.4%
46.7%
n=389; *Pearson Chi-Square = .005
1
The other category includes: Bench Trials, Jury Trial Requests, Cases Continued, Conditional
Discharges, Pretrial Interventions, Cases Dismissed, and Transferred Cases.

Defendants’ decisions on how to proceed varied by judge type. See Table 4. Defendants more
often entered guilty and no contest pleas before nonlawyer judges (52.5%) than lawyer judges (38.2%).
Defendants were significantly217 more likely to speak directly to the prosecuting authority (here, police
officers) in nonlawyer-judge courts (16.9%) than lawyer-judge courts (5.3%), but nearly equally likely to
speak to the judges about their pleas (31.5% in lawyer-judge courts and 36.4% in nonlawyer-judge
courts). Non-lawyer judges (23.7%) were significantly218 more likely than lawyer judges (9.2%) to offer
defendants pleas.
Of the 206 defendants who entered a guilty or no contest plea, more lawyer judges had
defendants execute written waiver of rights (10.9%, n=11) than nonlawyer judges (0%), but the total
number is small and the difference not significant. Likewise, there were not significant differences in the
individual advisement of rights to enter a plea. See Table 5. Both lawyer and nonlawyer judges failed to
inform most defendants of the rights forfeited by entering a plea.
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Table 5: Due Process and Rights Waivers
Due Process and Rights Waivers
Asked Defendant:
Voluntariness
Forfeited Right to Trial
. . . Right to Counsel
. . . Right to Confront
. . . Right for State to Prove Charges*
. . . Right to Present a Defense
*Pearson Chi-Square = .026

Lawyer-Judge
(n=130)
27.7%
41.5%
37.5%
8.7%
2.4%
8.6%

Nonlawyer-Judge
(n=76)
35.5%
40.8%
36.4%
10.4%
10.4%
10.4%

Municipal court judges held bench trials at these hearings, including trials when the defendant did
not appear in court. Lawyer judges more than nonlawyer judges tended to hold trials in the absence of
defendants, although these differences were not statistically significant. See Table 6. Only two of the
present defendants had an attorney before the lawyer-judge and only one had an attorney before the
nonlawyer judge.

Table 6: Bench Trials
Bench Trials

Lawyer-Judges
(n=181)

Nonlawyer Judges
(n=35)

Defendant Present

44.2%

54.3%

Defendant Absent

55.8%

45.7%

n= 216219, n.s.
The primary witness in the trials were police officers, who testified in most cases in both lawyerjudge (88.8%) and nonlawyer judge (90.6%) proceedings. Defendants did not cross examine the officers
in the lawyer-judge proceedings, and only one defendant cross examined the officer in the nonlawyer
judge proceeding. Although only a handful of defendants (n=12) were advised of their right not to testify,
more nonlawyer judges than lawyer judges informed defendants of that right, and defendants were
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significantly220 more likely to testify in nonlawyer judge trials (45.2%) than lawyer-judge trials (22%). It
was rare that defendants were cross examined, only occurring in three instances, once in a lawyer-judge
proceeding, and twice in nonlawyer-judge proceedings.
Although defendants and prosecutors (i.e., police officers) did not cross examine one another, the
trial judges did question both the defendants and police officers at trial and before sentencing. Nonlawyer
judges were significantly more likely to question defendants and police officers. See Table 7.

Table 7: Judge Questioning of Witnesses
Judge Questioned
Police Officer1

Lawyer-Judge

33.3%
(n=174)
2
Defendant
15.7%
(n=172)
N=206; 1 Pearson Chi-Square = .000; 2 Pearson Chi-Square = .007

Nonlawyer-Judge
87.5%
(n=32)
36.7%
(n=30)

Of the 223 verdicts, lawyer judges heard 184 trials and they were significantly more likely to find
defendants guilty of all the charges (96.7%) than the 39 nonlawyer judges (66.7%).221 Lawyer and
nonlawyer judge rarely found defendants not guilty of all charges (3.1%), or guilty of some and not guilty
of others (5.4%). Nonlawyer judges (23.1%) were significantly more likely than lawyer judges (1.6%) to
render a mixed verdict.
Following guilty verdicts, but before sentencing, police officers were significantly222 more likely
to make a recommendation to nonlawyer judges (34.4%) than lawyer judges (6.8%). Defendants too were
significantly223 more likely to provide information to nonlawyer judges (42.6%) than lawyer judges
(21.6%) before sentencing.
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Although few defendants received a jail sentence, the defendants that were sentenced to jail in
this sample were sentenced by lawyer judges. Nonlawyer judges did not impose the jail sanction on any
defendant. Nonlawyer judges most often imposed, as the most serious sanction, a fine. See Table 8.

Table 8: Most Severe Sanction Imposed
Sanctions*

Lawyer-Judge
(n=103)

Nonlawyer-Judge
(n=58)

Jail

53.4%

0.0%

Fine

44.7%

93.1%

Court Costs

1.0%

3.4%

Restitution

1.0%

3.4%

n=161; *Pearson Chi-Square = .000.
The fines ranged from less than $100 to over $2,000. The highest fines were most often imposed by
lawyer judges. See Table 9.
Table 9: Range of Fines
Fine Amounts*
$100

Lawyer-Judge
(n=146)

Nonlawyer-Judge
(n=69)

7.5%

24.6%

$101-$1000

55.5%

63.8%

$1001-$2000

9.6%

11.6%

27.4%

0.0%

$2000

N=215, *Pearson Chi Square = .000.
Few defendants (n=5) were advised of their right to an appeal, or their right to an attorney for an appeal.
Of the few defendants (n=4) who were advised of their right to an appeal and their right to an attorney on
appeal, all were sentenced by nonlawyer judges. Only two were advised of any other collateral
consequences, and those related to drivers’ license suspensions.
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VI.

DISCUSSION

This first systematic, empirical study comparing lawyer and nonlawyer judge misdemeanor courts
tested critical assumptions of both the North v. Russell decision and the reform advocate arguments and
found important differences between lawyer and nonlawyer judges’ adherence to due process and case
outcomes. Overall, the findings demonstrated that lawyer judges more comprehensively advised
defendants about their rights, and nonlawyer judges were more lenient in sentencing. Both lawyer and
nonlawyer judges did not advise most defendants of their constitutional rights. In this regard, and
consistent with the findings of Susan Silberman,224 both performed poorly. Yet, there are some important
differences between the judging by lawyers and nonlawyer, and this study lays the groundwork for future
research that can now more readily examine whether nonlawyer judges actually “rule correctly on the
intricate issues lurking even in some simple misdemeanor cases.”225
Four assumptions made by the Supreme Court and reform advocates were explored by examining
these 532 cases resolved in lawyer and nonlawyer municipal courts. In upholding the use of non-lawyer
judges, the North Court reasoned that due process was preserved because (1) defendants were notified of
their rights to appeal, (2) defendants were represented by counsel, and (3) the judges only role was to be
fair and impartial.226 Reform advocates have argued, without empirical evidence, (4) that lawyer and nonlawyer judges resolve cases differently. The present research findings that examine these assumptions are
discussed below.
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A. Notification of the right to an appeal
The North Court assumed that defendants are notified of their right to an appeal.227 They aren’t.
Whether the judge is a lawyer or non-lawyer does not matter; defendants are rarely advised of their right
to appeal decisions made in the lower courts. Of the 161 defendants sentenced by the judges, only five
were advised of their right to an appeal, and non-lawyer judges were the judges who advised those
defendants of that right. This lack of advisement is significant. Without advising defendants of their right
to an appeal, the lower courts are operating in near isolation and without oversight.
Although the Supreme Court has not recognized a constitutional right to an appeal,228 nearly
every state has provided either a state constitutional or statutory right to an appeal.229 The Supreme Court
has, however, held that when states afford defendants’ the right to appeal, the Equal Protection clause
protects against unnecessary impediments to appeals by indigent defendants,230 and indigent defendants
have the right to appointed counsel on appeal.231 The right to an appeal provides review of lower court
decisions, which ensures fairness and the integrity of the judicial system. Few defendants may take
advantage of a right that they are not informed, of,232 and without appeals, lower court decisions,
constitutional violations, police overreach and other miscarriages of justice go unchecked. Essentially,
these courts act in near secrecy—much like the early Court of Star Chamber.233 These dangers are
magnified by the failure of these court to provide counsel (discussed in the next section) and raise

227

Id. at 335.
McKane v. Durstan, 153 U.S. 684, 687 (1894) (“A review by an appellate court of the final judgment in
a criminal case, however grave the offence of which the accused is convicted, . . . is not now a necessary element of
due process of law.”).
229
Cassandra Burke Robertson, The Right to Appeal, 91 N.C.L. REV. 1219, 1221 (2013) (Forty-seven states
and the federal system provide a requirement for appeals in criminal and civil cases).
230
Griffin v. Illinois, 351 U.S. 12, 18 (1956).
231
Douglas v. California, 372 U.S. 353, 355-56, 358 (1963) (“[T]he rich man, who appeals as of right,
enjoys the benefit of counsel’s examination into the record, research of the law, and marshalling of arguments on his
behalf, while the indigent, already burdened by a preliminary determination that his case is without merit, is forced
to shift for himself.”).
232
Alisa Smith, Misdemeanors Lack Appeal, AM. J. CRIM. L. (forthcoming).
233
Edward P. Cheyney, The Court of Star Chamber, 18(4) THE AM. HIST. REV. 727 (1913).
228

39
fundamental questions about justice and fairness, or at a minimum, diminish perceptions of the legitimacy
of the judiciary.

B. Defendants represented by counsel
The North Court assumed that most defendants were represented by counsel. They are not. In
either lawyer or non-lawyer courts, defendants were rarely—less than ten percent—represented by
counsel. There could be many reasons for the lack of counsel, but one significant reason may simply be
that they are not notified of this right.
Although many courts opened with general advisements of a litany of rights, few lawyer judges
conducted this introduction (20.7%) compared to the non-lawyer judges who advised the assembly of
their rights (73.7%). Non-lawyer judges were less likely than lawyer judges to do so comprehensively.
Lawyer judges were far more likely to advise defendants of their right to counsel (97.8%) compared to
non-lawyer judges (67%). Many defendants prosecuted in these courts are poor, or “undesirables” as
described by Caleb Foote—too poor to hire an attorney. So, the advisement of the right to appointed
counsel is essential, yet few defendants were advised by non-lawyer judges (45.3%) of their right to
appointed counsel compared to lawyer judges (92.5%).
Unsurprisingly, observers noted that not all defendants were attentive to the clerk, bailiff, judge
or recorded video advising them of their rights. As such, the advisement of rights by judges to individual
defendants becomes essential to ensure notice of the right to counsel. Yet few were individually advised
of their right to appointed counsel by lawyer (42.3%) and non-lawyer (46.2%) judges. See Tables 2 and 3
which reference these findings.
The ACLU has filed a class action lawsuit in South Carolina alleging indigent defendants’ right
to counsel have been violated in magistrate and municipal courts. Although Argersinger guaranteed the
right to counsel when defendants are sentenced to jail, or are subject to a jail term in Shelton v.
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Alabama,234 and the North Court assumed that defendants are represented by counsel, neither was
supported by this study—in fact, few defendants were even adequately advised of their right to counsel,
and fewer their right to appointed counsel. The right to counsel is fundamental; it is the foundation from
which all other rights are preserved, and the denial of this right, imposed disproportionately on the poor
and minorities communities, undermines the legitimacy of the courts.235

C. Non-lawyer judges are as fair and impartial as lawyer judges
The North Court reasoned the role of judge required only fairness and impartiality, presuming
that legal education did not improve either trait. Fairness and impartiality are typically defined by due
process, and the Merriam-Webster Dictionary defines due process as: (1) a course of formal proceedings
(such as legal proceedings) carried out regularly and in accordance with established rules and principles –
called also procedural due process and (2) a judicial requirement that enacted laws may not contain
provisions that result in the unfair, arbitrary, or unreasonable treatment of an individual – called also
substantive due process.236 To be fair and impartial requires that judges set aside their personal beliefs
and apply the law equally. To do so, judges must be aware of the law and legal procedures, the necessity
to advise defendants of their rights, and render “legal” decisions that distinguish between legal and factual
guilt.
This study was not able to assess whether judges “correctly” rendered legal decisions—that
research is left for another day. This study examined whether judges followed procedural rules that
require advising defendants of their rights, the rights they forfeited by entering a plea of guilty or no
contest, and their post-sentence right to appeal. Before accepting the entry of a plea and sentencing
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defendants, due process of law—i.e., fairness—requires that waivers of rights be knowing, voluntary, and
intelligent. Impartiality requires that judges render decisions without undue influence. The data provide a
glimpse into differences between the processing of cases by lawyer and non-lawyer judges and the
influence of police officers on those proceedings.
More defendants entered pleas of guilty and no contest when they appeared before non-lawyer
judges (52.5%) compared to those who appeared before lawyer judges (38.2%). See Table 4. Defendants
were more likely to speak directly to police officers before resolving their cases in non-lawyer courts than
lawyer courts, and even though judges are expected to remain neutral (or at least maintain the appearance
of neutrality), non-lawyer judges were more likely to engage defendants in plea negotiations and offer
them pleas than lawyer judges. Both findings raise questions about the actual and perceived fairness,
impartiality, and undue influence of the police in non-lawyer courts.
In this sample of over 200 defendants who entered a plea, few were adequately advised of their
forfeited rights. See Table 5. Both lawyer and non-lawyer judges failed in these due process
responsibilities. Only 11 defendants executed written waivers of rights—all appeared before lawyer
judges. Individual advisement of the right that defendants forfeited the right to trial, counsel, to confront
witnesses, for the state to prove charges, and the right to present a defense were rarely observed. See
Table 5. Although there were no significant differences between lawyer and non-lawyer judges in this
instance, the findings show that neither does a good job in ensuring due process for defendants who enter
pleas at arraignments—the vast majority of defendants.
Most defendants who entered a not guilty plea—or who did not show up for court—were given a
trial at arraignment. This was unexpected, but apparently common.237 Since defendants were not
interviewed for this research project, it is unclear whether defendants understood that a plea of not guilty
plea or failing to appear resulted in trial at arraignment. Lawyer judges were more likely to hold trials in
237
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the absence of defendants (55.8%) compared to non-lawyer judges (45.7%). See Table 6. Observers
noted, however, that not a single (present) defendant called a witness to testify at their trials. Presumably,
the arresting officers were aware of the possibility of trial, which would explain the number of officers at
municipal court arraignment proceedings in South Carolina.
The primary witness at trial, naturally, was the arresting officer in both lawyer and non-lawyer
courts. Defendants were largely not advised of their rights before or during their trials. Few were advised
of the right to cross examine witnesses, the right not to testify, or the right to testify. With little guidance
on the trial process or the rights afforded defendants during trials, predictably, few cross-examined police
officers or testified at their own trials. Of the over 200 trials, only one defendant cross examined a policeofficer witness. Non-lawyer judges were, however, more likely to advise defendants of their right to
testify, and defendants were significantly more likely to testify during those trials (45.2%) than trials by
lawyer judges (22%). Significantly this suggests that defendants who are informed of their constitutional
rights are more likely exercise them.
Without lawyers in these courts, trial judges took on the role of questioning witnesses, and nonlawyer judges were significantly more likely than lawyer judges to ask questions of defendants and police
officers during trials. See Table 7. Non-lawyer judges questioned police officers in 87.5% of trials and
defendants in 36.7% of trials as compared to lawyer judges who questioned police officers only 33.3%
and defendants 15.7% of the time. The active role of non-lawyer judges in questioning witnesses at trial,
much like their involvement in plea negotiations, hinders actual, or at least perceived legitimacy and
impartiality of these court proceedings. The role of judge is that of neutral and detached arbiter, not
advocate.
One of the longstanding criticisms of non-lawyer judges has been that they are more easily
influenced or persuaded by police officer witnesses.238 Unlike Linda Silberman, who did not observe

238

SILBERMAN, supra note 122.

43
patterns of heavy reliance on police officers by non-lawyer judges, the present findings intimate that
police officers, at least perceive that they are more influential in non-lawyer courts. They were far more
likely to make sentencing recommendations to non-lawyer judges (34.4%) than lawyer judges (6.8%).
This research did not examine if non-lawyer judges were more likely to follow police officer
recommendations, but the disparity in making recommendations remains important and should be further
explored. Anecdotally, one non-lawyer judge was observed to rely heavily on police officers in court. As
an example, a defendant plead with the judge to dismiss his case because he was innocent, alternatively
he urged the court to at least lower his fine. The judge directed him to convince the arresting officer, and
he would go along.
Finally, echoing previous sentiments, notice of the right to appeal and the collateral consequences
associated with misdemeanor convictions are foundational for fairness and due process. Both lawyer and
non-lawyer judges failed to adequately notify defendants of both. Only 5 of the 161 defendants sentenced
by judges were notified that they had a right to an appeal, and only two were advised that their
convictions might result in drivers’ license suspensions. Most defendants do not appeal, and most are not
notified of their right to do so. Whether defendants would appeal if advised is an open question, but
certainly failing to advise defendants that their convictions (even those after trials) may be reviewed on
appeal lends to a perceived illegitimacy of these courts. Early criticisms of the lower courts by Roscoe
Pound, Caleb Foote, and the Wickersham and Presidential Commissions still ring true today: A system
that treats defendants who are charged with minor offenses with less dignity and consideration than it
treats those who are charged with serious crimes is hard to justify.239

D. Lawyer and non-lawyer judges resolve cases differently
Reform advocates have argued with little empirical support that lawyer and non-lawyer judges
processed and resolved cases differently, and more importantly that non-lawyer judges’ performance was
239
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subpar compared to lawyer judges. In this first examination comparing lawyer and non-lawyer judges,
there were some differences and some similarities in how they handled cases and their outcomes, but not
always in the direction advanced by advocates. As discussed above, neither lawyer or nonlawyer judges
adequately notified defendants of all of their rights at pre-court advisement, plea waivers, or postsentencing. In some instances, nonlawyer judges were actually more likely to advise defendants of some
rights.
Another interesting and unexpected finding was that nonlawyer judges were less punitive than
lawyer judges. Lawyer judges were significantly more likely to find defendants guilty after trial and
sentence them to jail than nonlawyer judges. Police officers were far more likely to make
recommendations to the nonlawyer judges about sanctions, and nonlawyer judges imposed, as the most
severe sanction, mostly fines. Fines ranged from less than $100 to more than $2000 with lawyer judges
imposing the highest fine amounts.
Overall, these courts need reform. Without adequate process or advisement of rights, no oversight
and imposed fines ranging from $100 to over $2000, these courts may be perceived as unfair and
illegitimate, serving not justice but the local coffers. Municipal court judges are appointed by the local
council, so the test for impartiality employed by Tumey240 and Ward241 that “a possible temptation to the
average man as a judge to forget the burden of proof required to convict the defendant or which might
lead him not to hold the balance nice, clear and true between the State and the accused” may befall
nonlawyer and lawyer judges alike who are beholden to local councils for their appointments.
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VII.

CONCLUSION

The empirical findings of this research, which builds upon the research of other scholars,242
demonstrates that the Supreme Court relied on unsupported assumptions about case processes in the
lower courts. Defendants prosecuted in South Carolina’s municipal courts—and defendants prosecuted in
most other lower courts in the United States243—are not advised of their constitutional rights, they are
deprived of the right to counsel and due process of law, and the poor are being fined and penalized by
municipal judges appointed by local councils, who benefit from fees and fines collected by these courts.
The Court’s reliance on the safety net of “later trial de novo” or appellate review is an illusion because
defendants are not advised of their right to appeal, nor do they actually appeal their convictions.
Legal education alone may not sufficiently reform these courts, though it may be a good start.
The vast majority of defendants were not adequately advised of their due process rights by lawyer and
nonlawyer judges. Lawyer judges were, however, more likely to comprehensively review rights and the
consequences of entering guilty pleas. Lawyer judges were also more likely to adhere to their role as a
neutral and impartial arbiter by not engaging in plea negotiations or examining witnesses during trials.
Ensuring that all judges in municipal courts are lawyers, however, is not the panacea advanced by
reform advocates. The wide-spread problems observed in these courts span across proceedings by lawyer
and nonlawyer judges. Defendants are largely unrepresented by counsel, and arresting officers act as
prosecutors. Municipal judges serve as the last word on most (if not all) defendants prosecuted in these
lower courts. Lawyers play an essential role in preserving due process, yet prosecutors and defense
lawyers play a limited role in municipal courts.
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Without lawyers, motions to suppress and dismiss go unfiled and other legal challenges are not
raised. Whether lawyer or nonlawyer judges ruled correctly on intricate legal issues remains an open, yet
important empirical and legal question to explore. At a minimum, the lack of oversight coupled with the
dominance of fines and fees as sanctions in municipal courts lend credence to the vulnerability of
injustice and abuse in these courts by tempting impartiality, and under Tumey244 and Ward,245 the
appointment of judges by local councils should be struck as unconstitutional.
Appendix A: Nonlawyer Judge Qualifications and Authority246
State

Code(s)

Arizona

ARIZ. REV.
STAT. ANN. §
22247

Colorado

COLO. REV.
STAT. § 13248

244

Education
Requirement
No state
requirement

Counties of
Class C and D:
Must be H.S.
graduate or
completed a
equivalency
exam and attend
an institute on
duties and
functioning of
the county court
unless waived by
the supreme
court
COLO. REV.
STAT. § 13-6203

Test

CLE

No state
requirement

No state
requirement

No state
requirement

No state
requirement

Tumey, 273 U.S. at 523.
Ward, 409 U.S. 57 at 60.
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ARIZ. REV. STAT. ANN. § 22 (2018).
248
COLO. REV. STAT. § 13 (2017).
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COLO. REV. STAT. ANN. § 18-1.3-501 (West 2015).
245

Authority to
Incarcerate
Yes, up to 6
months
(ARIZ. REV. STAT.
ANN. § 22.301)
Yes, up to 6
months for Class
3 Misdemeanors
(COLO. REV.
STAT. § 18-1.3501)249
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Delaware250

DEL. CODE
ANN. 10 § 92

No state
requirement

Indiana

IND. CODE §
33-35-1-4 253
KAN. STAT.
ANN. § 124106

No state
requirement
Yes, high school
graduate, or
equivalent

Kansas254

250

Must submit an
application and
take an
examination251

Yes, basic and
continuing legal
education as
prescribed by
court rule
(DEL. CODE
ANN. 10 §
9210).
No State
No State
Requirement
Requirement
Yes, nonlawyer Yes, 13 hours of
municipal court continuing legal
judges must pass education
an examination
provided by the
given by the
Supreme Court
Kansas Supreme each year
Court within 18
months of taking
office

Yes, up to one
year in the jail252

Yes, up to six
months in jail
Yes, up to one
year in jail

The number of the justices of the peace are limited in number. In 2018, only 29 were permitted in New
Castle, 12 in Kent, and 19 in Sussex counties. Defendants have the option to transfer their case to the Court of
Common Pleas. See DEL. CODE ANN. 11, §5901;
https://courts.delaware.gov/help/proceedings/jp_infodefendants.aspx.
251
Justices of the Peace in Delaware are appointed by the Governor. See
https://dprfiles.delaware.gov/magistrate/Magistrate_Application.pdf.
252
Justice of The Peace (Magistrate) Job Description, DELAWARE.GOV,
https://dpr.delaware.gov/boards/magistrate/job-description/.
253
City and town courts are not courts-of-record, and a person selected for these positions – after June 30,
2015 – must be an attorney admitted to practice law in Indiana. IND. CODE Ann. §§ 33-35-5-7 to 7.5 (West 2018).
254
In cities of the first class, municipal judges must be attorneys admitted to practice law in Kansas. In
other cities the judge may be a nonlawyer certified by the Kansas Supreme Court. MUN. CT. CLERKS’ MANUAL
COMM., KAN. SUP. CT., MUN. CT. CLERKS’ MANUAL, 1-1, (2018), http://www.kscourts.org/kansas-courts/municipalcourts/Municipal-Clerks-Manual.pdf; Municipal Courts, KAN. JUD. BRANCH, http://www.kscourts.org/kansascourts/municipal-courts/default.asp.

Louisiana255

Mississippi257

Missouri

255

LA. STAT.
ANN. §
13:2582
MISS. CODE
ANN. §§ 911-3, 9-11-4,
9-11-15, and
21-23-7(11)

Yes, high school
graduate or its
equivalent256
No state
requirement

No state
requirement

No state
requirement

Yes, a minimum
competency test

MO. REV.
STAT.
§§ 479.020;
558.011; MO.
S. CT. R. 18

No state
requirement258

Yes, Missouri
Supreme Court
Rule required
satisfactory
completion of
certification
course

Yes, a certificate
of completion of
a course of
training and
education by the
Miss. Judicial
College of Miss.
Law Center with
annual
continuing
education
courses
Yes, Missouri
Supreme Court
Rule requires
completion of
continuing
education
courses
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Yes, up to six
months in jail
Yes, up to six
months

Yes, up to six
months

There are mayor’s courts, justices of the peace courts, parish courts, and city courts. These judges
preside over very similar criminal cases. The justice of the peace courts were abolished where city courts exist, but
there are about 390 justices of the peace in Louisiana. There are 56 city court judges, and these judges must be
lawyers (they have the same qualifications as district court judges). Court Structure, LA. ST. B. ASS’N,
https://www.lsba.org/Public/CourtStructure.aspx.
256
To qualify to run for justices of the peace, a candidate had to be younger than 70 years of age. LA.
STAT. ANN. § 13:2582(A)(2); LA. SEC’Y OF STATE, QUALIFICATION OF CANDIDATES, 15,
https://www.sos.la.gov/OurOffice/PublishedDocuments/CandidateQualifications.pdf.
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In 2016, the Missouri Supreme Court adopted minimum standards – with most referencing state laws or
already-enacted court operating procedures – for the operating procedures in municipal courts. See Rachel
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Scales of Municipal Court Justice in Missouri: A Dissenter’s View, 51 WASH. U. J. OF L. & POL’Y 121 (2016).
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Municipal judges must be at least 21 years of age, and not more than 75 years old. Nonlawyer municipal
judges are only permitted in cities smaller than 7,500 people. MO. ANN. STAT. § 479.020 (WEST 2016).

Montana259

MONT. CODE
ANN. § 3-102

No state
requirement

No state
requirement

Nevada

NEV. REV.
STAT. §§
5.020, 4.010,
4.035, 4.036,
4.370(3)261

Yes, high school
graduate or
equivalent

No state
requirement

New
Hampshire263

N. H. REV.
STAT. ANN. §
455-A;
N. H. SUP.
CT. R. 38
N.M. STAT.
ANN. §§ 352-1, 35-3-4.

No state
requirement

No state
requirement

Yes, high school
graduate or
equivalent265

Yes,
certification of
completing a
training program

New Mexico

259

Yes, state
mandated
orientation
course and
annual training
sessions
Yes, instruction
at the National
Judicial College
or other location
upon election or
appointment,
and annually
No state
requirement

Yes, must attend
a qualification
training program
and attend an
annual training
program
thereafter
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Yes, up to six
months260

Yes, up to six
months262

Not stated264

Yes, up to six
months

Montana has city courts, justice of the peace courts, and municipal courts. City and justice of the peace court
judges do not have to be lawyers; municipal court judges must be lawyers. STATE BAR OF MONT., GUIDE TO THE
COURTS, 3, https://cdn.ymaws.com/www.montanabar.org/resource/resmgr/LREC/Guide_to_the_Courts.pdf.
260
MONT. CODE ANN. § 3-10-303 (West 2017).
261
In townships with populations over 100,000, justices of the peace must be attorneys. NEV. REV. STAT.
ANN. § 4.010 (West 2015).
262
NEV. LEGISLATIVE COUNSEL BUREAU, POLICY AND PROGRAM REPORT: CRIMES, PUNISHMENTS, AND AID
TO CRIME VICTIMS, 2 (2016), https://www.leg.state.nv.us/Division/Research/Publications/PandPReport/28CPAVC.pdf.
263
Any person may apply to be a justice of the peace by signing a written statement under oath stating
whether the applicant has ever been convicted of a crime. The applicant must be endorsed by two justices of the
peace and a registered voter of New Hampshire. See N.H. REV. STAT. ANN. §§ 455-A:1 to 3 (West 2018). All judges
in New Hampshire are appointed by the Governor, and judges have a mandatory retirement age of 70. N.H. CONST.
Pt. 2, art. XLVI; LXXVIII (West, Westlaw through 2018).
264
The requirements for all judicial vacancies are vague.
265
In districts with a population of more than 200,000 persons, magistrates must be licensed to practice law
in New Mexico. N.M. STAT. ANN. § 35-2-1 (West 2015).

New York266

266

N.Y. TOWN
AND VILLAGE
JUSTICES §§3,
31;
N.Y. CONST.,
ART. VI §
20(c); N. Y.
UNIFORM
JUSTICE COURT
ACT §§ 105,
106

No state
requirement

Yes,
certification of
completing a
training course
or educational
program

Yes, must
successfully
complete
continuing
judicial
education
credits each year
and achieve a
passing grade on
one assessment
associated with
the core training
program267

Convicted felons are not eligible to be a candidate for a town justice. N.Y. TOWN LAW § 31 (McKinney

2018).
267
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Yes, up to one
year268

N.Y. JUSTICE COURT TASK FORCE, JUSTICE COURT MANUAL, 21 (2015),
http://www.nycourts.gov/courts/townandvillage/FinalJusticeCourtManualforUSCsite.pdf.
268
See Types of Criminal Cases, NYCOURTS.GOV,
https://www.nycourts.gov/courthelp/criminal/typesCriminalCases.shtml (last updated Sep. 25, 2018).

North
Dakota269

N. D. CENT.
CODE § 40-1801, 40-18-22270

No state
requirement

No state
requirement

Ohio272

OHIO REV.
CODE ANN. §§
1905.01(C)-(E);
1905.03;
1905.20;
(Mayor’s
Courts)273

No state
requirement

No state
requirement

269

Yes, two
educational
seminars
annually
Yes, must
complete six
hours of
accredited
classroom
instruction to
preside over
alcohol- or drugrelated traffic
offenses, and a
minimum of
three hours of
instruction
annually to
retain
jurisdiction

51
Yes, up to 30
days271

Yes, up to six
months

Nonlawyer municipal court judges may serve in cities with populations below 5000. N.D. CENT. CODE
ANN. § 40-18-01 (West 2017).
270
Id. at §§ 40-18-01, 40-18-22.
271
Municipal court judges do not have jurisdiction over driving under the influence charges. Id. at § 40-1813.
272
Mayor’s courts exist in only two states: Ohio and Louisiana. Sri Thakkilapati, What is a Mayor’s
Court?, ACLU OHIO (Feb. 22, 2018), https://www.acluohio.org/archives/blog-posts/what-is-a-mayors-court; See
also THE SUP. CT. OF OHIO, MAYOR’S COURT SUMMARY, 1 (2007),
www.sconet.state.oh.us/publications/mayorscourt/mayorscourtsummary07.pdf.
273
THE SUP. CT. OF OHIO, MAYOR’S COURTS: FORMS INSTRUCTIONS AND EDUCATION & PROCEDURE
RULES, https://www.supremecourt.ohio.gov/JCS/mayors/rules.pdf.

Oregon

OR. REV. STAT.
§§ 51.025,
51.240, 51.245,
& 161.615

No state
requirement

No state
requirement

South
Carolina274

S.C. CODE
ANN. §§ 14-2515; 14-25-25;
22-1-10(B), 221-10 (C); 22-25, 22-3-550

Four-year
baccalaureate
degree

Yes, must
pass an
eligibility
exam

274

Yes, within 12
months
complete a
course, and the
chief judge may
require
additional
educational
training, and
participate in a
minimum of 30
hours of
educational
programs every
two years
Yes, attend an
orientation
program, pass a
certification
exam within one
year of
appointment,
and observe
trials before
conducting one

52
Yes, up to a year

Yes, up to 30
days

Magistrate judges must be at least 21 years of age, and no older than 72. S.C. CODE ANN. §§ 22-1-10,
22-1-25 (1976). Magistrate judges must pass an eligibility exam to be eligible before they are recommended to the
Governor, and they must attend an orientation, pass a certification examine within one year of appointment, and
observe trials. Municipal judges are required to complete a training program, or pass certification or recertification
exams or both, within one year of taking office. Municipal judges must take and pass a recertification exam every
eight years. S.C. CODE ANN. § 22-1-10 (1976).

Texas275

275

TEX. GOV’T
CODE ANN. §§
27.0005 and
29.004

Yes, 18 years of
age

No state
requirement

Yes, within
one year of
election, must
complete an
80-hour
course and a
20-hour
course every
year thereafter
offered by an
accredited
statesponsored
school of
higher
education

See TEX. JUDICIAL BRANCH, TEXAS COURTS: A DESCRIPTIVE SUMMARY,
www.txcourts.gov/media/994672/Court-Overview.pdf.
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No, fine only

Utah

UTAH CODE
ANN. §§ 78A2-201; 78A-7202(5) and (6);
78A-7-205.

276

Yes, high school
graduate or
equivalent276

Yes, must be
certified by the
Judicial
Council as
qualified to
hold office

Yes, must
attend an
orientation
seminar offered
by the Judicial
Council, and
the Council
must certify the
justice court
judge is
qualified to
hold office, and
successful
completion of
30 hours of
continuing
education
requirement
each year

54
Yes, up to six
months

Effective May 10, 2016, justice court judges in counties of the first and second class must hold a law
degree from any state, and in counties of the third, fourth, fifth, and sixth class, a justice court judge must have a
high school degree or equivalent. UTAH CODE ANN. § 78A-7-201(2) (West 2018). Justice court judges must retire at
75 years of age. UTAH CODE ANN. § 78A-7-201(4) (West 2018).

Washington277

277

Wash. Rev.
Code §
3.50.040 and 26

No state
requirement

Yes, must pass
a qualifying
exam approved
by the Supreme
Court

Yes, must attend
and complete
the Washington
Judicial College
within 12
months of
appointment or
election, and
every judicial
officer must
complete a
minimum of 45
credit hours of
continuing
judicial
education every
three years

55
Yes, up to one
year

Non-lawyer judges permitted in municipalities with less than 5000 people. WASH. REV. CODE ANN. §
3.50.040 (West 2018).

West Virginia

W. VA. CODE
§§ 50-1-4, 502.3 and 50-23a.

Yes, high school
graduate or
equivalent278

No state
requirement

Wyoming279

WYO. STAT.
ANN. § 5-6-103
(2017)

No state
requirement,
appointed by the
mayor with the
consent of
council

No state
requirement

278

Yes, must
attend and
complete a
course of
instruction on
the principles
of law and
procedure, and
complete
yearly
continuing
judicial
education as
prescribed by
the W. Va.
Supreme Court
No state
requirement

56
Yes, up to one
year

Yes, up to six
months

The minimum age for magistrate judges is 21. W. VA. CODE ANN. § 50-1-4 (West 2018). West Virginia
also precludes those convicted of felonies or misdemeanors involving moral turpitude from qualifying as a
magistrate judge. Id.
279
See, e.g., About the Courts, WYO. JUD. BRANCH, http://www.courts.state.wy.us/about-the-courts/.
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Evacuating the Incarcerated: The intricacies of keeping prisoner’s Eighth Amendment rights intact
during natural disasters
Meghan Vumback1
ABSTRACT:
During natural disasters, prisoners are completely dependent upon government authorities for their
welfare. Prisoners cannot evacuate, seek medical care, or obtain food or shelter on their own. It is the
government’s responsibility to provide these basic human rights during times of crisis. Over the last decade
and a half, all levels of government have deliberately ignored this obligation by repeatedly deciding not to
evacuate federal and state prisons during natural disasters.
Beginning with Hurricane Katrina in 2005, the decision not to evacuate Orleans Parish Prison put
the entire population of the prison at risk. The conditions inside of the prison caused correctional officers
to abandon their posts, leaving over 600 inmates unattended. Of these inmates, many were locked in groundfloor cells, left without food and water, not having been evacuated until four days after floodwaters in their
cells had reached chest level.
Following Hurricane Katrina, there have been several hurricanes that placed inmates in parallel
situations across the United States. This blatant disregard for the wellbeing of our nation’s prisoners
during natural disasters requires immediate attention as the likelihood of Category Four and Five
hurricanes is increasing. A federal incentive is essential to encourage each state to create adequate and
practical evacuation plans that will protect our prison populations. Set criteria regarding when an
evacuation is necessary will substantially contribute to the government’s ability to keep the basic human
rights of its prisoners intact.
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Meghan Vumback is a third-year student at Syracuse University College of Law. At the College of Law,
Meghan serves as an Associate Notes Editor for the Syracuse Law Review, a research assistant for Professor Lauryn
P. Gouldin, an Academic Success Fellow, and works with the Criminal Defense Clinic.
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INTRODUCTION
In August of 2005, the world watched as Hurricane Katrina devastated the Gulf Coast region,
resulting in the death of 971 Louisiana residents.281 Of these deaths, forty-five were a direct result of the
government’s decision not to order an evacuation of the Orleans Parish Prison (“OPP”) in the days leading
up to the hurricane.282 In making this decision, the local government deliberately ignored its obligation to
protect this vulnerable population that is completely dependent on government authorities for their
wellbeing. In addition to the completely avoidable deaths of forty-five inmates, neglecting to evacuate OPP
resulted in an insufficient amount of food and water being provided to inmates, and prisoners being cut-off
from access to medications and medical care.283
While Hurricane Katrina made the government aware of severe inadequacies in our individual state
prison evacuation protocols, these lessons were certainly not learned. All levels of government have
repeatedly been unable to protect prisoners’ basic human rights during natural disasters, illustrated by
Galveston County Jail during Hurricane Ike, Stiles unit during Hurricane Harvey, and the federal prison in
downtown Miami during Hurricane Irma.
This Note addresses the logistical and necessary steps to help ensure the protection of prisoners
during natural disasters. Part I will discuss the human and environmental costs of not evacuating prisoners.
Part II will detail the consequences of not evacuating OPP in the wake of Hurricane Katrina and the lessons
learned from the government’s shortcomings. Part III provides evidence that those lessons were not learned
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by detailing three successor hurricanes that resulted in significantly devastating effects. Part V will discuss
steps to move forward, concluding by offering recommendations as to how we can solve this problem. 284

I.

HUMAN AND ENVIRONMENTAL COSTS

Prisoners are a vulnerable population who cannot evacuate, seek medical care, or obtain food or
shelter on their own. Their wellbeing is dependent on the government’s ability to provide them these basic
human needs. In the reoccurring events in which the government has failed to meet these obligations,
prisoners are afforded little to no constitutional protection. While the Eighth Amendment right to be free
from cruel and unusual punishment extends to conditions inside of prison walls, there are significant
bureaucratic roadblocks and a lack of representation for § 1983 claims. This effectively ensures that the
government will not be held accountable for their inability to keep the constitutional rights of prisoners
intact. Based on the repeated previous failures and the likelihood of more severe hurricanes, immediate
attention to resolve these issues is necessary.

A. Prisoners as a Vulnerable Population
Much of the general population views prisoners as “second-class citizens” and use this mentality
to justify the government’s inability to provide basic human essentials to prisoners in times of need.285 Even
several of those responsible for shaping our criminal justice system believe that the purpose of jail is to
punish and prevent future crime. During oral arguments in Miller v. Alabama, Justice Scalia made clear

284

While other law review notes have addressed the constitutional deprivations of prisoners during natural
disasters, this Note addresses the logistics of correcting the deficiencies. See generally Brandon L. Garret & Tania
Tetlow, Criminal Justice Collapse: The Constitution after Hurricane Katrina, 56 DUKE L. J. 127 (2006) (arguing that
the constitutional criminal procedure failed to serve its protective role during Hurricane Katrina); see generally
William P. Quigley & Janet M. Riley, Thirteen Ways of Looking at Katrina: Human and Civil Rights Left Behind
Again, 81 TUL. L. REV. 955 (2007) (illustrating thirteen examples of civil and human rights abuses in the wake of
disaster).
285
Polly Mosendz, When Do You Move Prisoners Out of a Storm’s Path?, BLOOMBERG POLITICS (Sept. 8,
2017), https://www.bloomberg.com/news/articles/2017-09-08/when-do-you-move-prisoners-out-of-a-hurricane-spath.

61
that he believes the purpose of prison to be “deserved punishment for crime.”286 This view reflects the idea
that prisoners must be incarcerated to punish offenders relative to their blameworthiness for past crimes,
and to demonstrate that society will not condone the behaviors that placed them in prison.287
On the other hand, others who have helped shape our criminal justice system believe in the
utilitarian mindset, supporting the theories of deterrence, rehabilitation, and incapacitation.288 This view
reflects the idea that prisoners need to be incarcerated to “address the needs and remedy the defects of the
criminal offender.”289 Those of the utilitarian view define prison as a place for positive transformation, so
that those who have made mistakes in the past can reflect and serve their time while learning how to reintegrate into society.290
Regardless of individual beliefs on the goal of incarceration, the bottom line is that a state is
responsible for its prisoners. According to the American Bar Association Criminal Justice Standards on the
Treatment of Prisoners, correctional authorities must “provide each prisoner an adequate amount of
nutritious, healthful, and palatable food,” “maintain living quarters and associated common areas in a
sanitary condition,” and “ensure that … prisoners are provided necessary health care, including preventive,
routine, urgent, and emergency care ….”291 These responsibilities do not end in the wake of a natural
disaster. Attorney McGiverin with the Prison Justice League stated, “[p]eople in jails and prisons are
vulnerable because we have taken away their ability to fend for themselves—they don’t get the option to
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evacuate when hurricanes come to shore. Therefore, the government has a legal and moral duty to protect
them during disasters.”292
It is essential to look at the inmate populations of these prisons. When people think of federal
prison, they think of its inmates being murderers, rapists, drug lords, etc. Having this mindset makes it
easier to justify denying prisoners basic human rights in times of need as a form of deserved punishment.
However, over half of OPP’s inmate population who were locked in ground-floor cells without food or
water for four days as floodwaters reached chest level during Hurricane Katrina were individuals being held
on “attachments, traffic violations or municipal charges.”293 This means that a majority of those subject to
inhumane treatment and a deprivation of their constitutional rights during one of the most devastating
hurricane’s in the United States history were low-risk individuals who were not convicted of a serious
crime, but were being held for not having paid a traffic ticket, being a drunk tourist, or being caught smoking
marijuana.294
According to the Bureau of Justice Statistics, the United States was responsible for incarcerating
about 2.3 million people in 2013.295 We incarcerate seven times as many people as France, eleven times as
many people as the Netherlands, and fifteen times as many people as Japan.296 As the United States
imprisons people and imposes harsh penalties for minor offenses, we must provide our prisoners the basic
human rights that are afforded them under the ABA Criminal Justice Standards.297
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B. Prevailing on an Eighth Amendment Claim
Prisoners lose many constitutional rights once they are charged and convicted of a crime. Prisoners
are prevented from exercising their right to vote, lose many privacy rights, and are not free from
unreasonable search and seizures.298 However, some constitutional protections remain, including minimal
First Amendment protections, the right to due process in disciplinary proceedings, and, significantly, the
right to be free from cruel and unusual punishment under the Eighth Amendment.299
In 1976, in Estelle v. Gamble, the United States Supreme Court expanded the scope of the cruel
and unusual punishment clause to include conditions inside a prison.300 Since then, the Court has been
tasked with revising the meaning of the amendment, and applying the renovated clause to future cases.301
The Eighth Amendment is not limited to cruel punishment, but also protects prisoners from being deprived
access to life’s basic necessities, such as food, clothing, shelter, medical care, or reasonable safety.302
In order to support a claim for violating a prisoner’s Eighth Amendment rights, an inmate must
meet the deliberate indifference standard.303 Meeting this standard requires that an inmate meets an
objective element that the deprivation was sufficiently serious, and a subjective element that the defendant
acted with a “sufficiently culpable state of mind.”304
[A] prison official cannot be found liable under the Eighth Amendment for denying an
inmate humane conditions of confinement unless the official knows of and disregards an
excessive risk to inmate health or safety; the official must both be aware of facts from
which the inference could be drawn that a substantial risk of serious harm exists, and he
must also draw the inference … [A]n official’s failure to alleviate a significant risk that he
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should have perceived but did not … cannot … be condemned as the infliction of
punishment.305
When a claim challenges an insufficient prison emergency plan, the inmate must show that his
prison conditions posed a substantial risk of serious harm and that he acted with a culpable state of mind to
meet the deliberate indifference standard.306 Without showing that the defendant recognized the particular
risk, the harm suffered is not considered to be punishment and is outside the realm of the Eighth
Amendment.307
However, history proves that this requirement has been subject to many different judicial
interpretations.308 In the context of excessive force, courts have allowed great deference to officials and
only imposed liability where officials did not act in good faith or for the purpose of causing harm. 309 On
the other hand, in the context of medical care, courts only imposed liability where officials denied inmates
access to medical attention or failed to provide inmates with care designed to meet their emergency medical
needs.310
As the Court has the power to invoke its own parameters of what meets the deliberate indifference
standard when an Eighth Amendment claim is being brought, it is nearly impossible for a prisoner to prevail.
This unreasonably high standard ensures the protection of government officials and provides no justice for
prisoners who have been deprived of their constitutional right to be free from cruel and unusual punishment
at the hands of our government.311
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C. Effects of Climate Change
The United States must take immediate action to address the government’s inadequate treatment of
prisoners, as the severity of hurricanes is increasing. 2017 has been the most catastrophic storm year for the
United States, and scientists agree that climate change is the cause behind these forceful hurricanes.312
Based on the effects of climate change on sea temperatures, the U.S. National Oceanic and Atmospheric
Administration predicted that 2017 would experience about five to nine hurricanes, which is substantially
above average.313
Scientists agree that climate change refers to the long-term shift in weather temperatures or
precipitation.314 “Unusually warm water in the area where” storms form fuels powerful hurricanes.315 Their
energy is drawn from seawater that has been heated to over 80 degrees Fahrenheit, causing the air to spiral
inward towards the storm center, strengthening the winds and force.316 Research shows that as the climate
continues to warm the surface of our planet, the intensity of hurricanes will rise, with higher wind speeds
and higher precipitation rates.317
There has been an increase in intense hurricane activity over the past 40 years. This increase is
substantial and scientists are anticipating a doubling (or more) in the frequency of Category Four and Five
hurricanes by the end of the century.318 Further, human-influenced climate change “is expected to lead to
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a greater incidence of high-intensity hurricanes.”319 Meteorologist Jeff Masters stated, “[t]he brutal 2017
season was an awful reminder of the huge hurricane vulnerability problem we face, and how unprepared
we are for a potential future where the strongest storms get stronger ….”320 Since we can expect more
severe hurricanes ahead, we must address this issue now as the future of our nation’s prisoners is at risk.

II.

HISTORY OF HANDLING NATURAL DISASTERS – HURRICANE KATRINA
Hitting the Gulf coast in August of 2005, Hurricane Katrina was one of the deadliest and most

destructive hurricanes in United States history.321 At its peak, winds reached about 175 miles per hour,
causing an estimated $108 billion in damage.322 The storm caused the death of 971 Louisiana residents,
with 45 of these deaths directly resulting from the state’s decision not to order an evacuation of OPP in the
days leading up to the hurricane.323

A. Orleans Parish Prison
The night before Hurricane Katrina, New Orleans Mayor Ray Nagin declared the first-ever
mandatory evacuation for the city of New Orleans, saying the city may be “facing the storm most of us
have feared.”324 Nearly everyone was ordered to leave, but the Mayor assigned Sheriff Marlin N. Gusman
the responsibility to decide whether or not to evacuate the “essential personnel of the Orleans Parish
criminal sheriff’s office and its inmates.”325 Sheriff Gusman assured the city that OPP was equipped with
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backup generators, a full staff, an emergency operations plan, and that he was going to “keep our prisoners
where they belong.”326
At the time Hurricane Katrina struck, OPP was the ninth largest local jail in the United States by
average daily population, housing about 6,500 individuals.327 Orleans Parish Prison referred to a set of
twelve buildings located in downtown New Orleans.328 While the number of people detained in OPP on
the day of the Hurricane Katrina was not recorded, it is estimated that the prison was holding about 6,375
inmates.329
Despite its name, OPP is not only a prison, but also operates as a county jail, housing many pretrial detainees and inmates serving short misdemeanor sentences.330 In fact, 60% of OPP’s inmate
population was made up of individuals being held on violations or municipal charges when Katrina hit.331
So while Sheriff Gusman was announcing that the prisoners would stay “where they belong” during and
through the aftermath of Katrina, many people in his “prison” were low-risk individuals, who did not pose
a danger to society.332
When disaster struck, the emergency plans that Sheriff Gusman spoke of proved either nonexistent,
insufficient, or poorly executed.333 Shortly following the hurricane, OPP lost power, air circulation, and
began flooding, ruining the emergency generators and rendering them inoperable.334 Thus, prisoners were
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left in complete darkness, in unbearably hot conditions, with those held on the lowest level standing in
chest-deep contaminated floodwaters.335
Before I knew it my bottom bunk was underneath water. At this point I knew for sure the
deputies [were] nowhere in the building …. No food for us to eat. Finally a female deputy
came by [and] we shouted to her about our conditions. She th[e]n replied ‘there’s nothing
we can do because there’s water everywhere’ and she left. At this point water had risen to
at least 4 feet deep I thought for sure I would never see freedom again.336
Additionally, while the prisoners of OPP were locked in the confines of their cells, many of the
“essential personnel” that Sheriff Gusman ensured would be present during the storm abandoned the
thousands of inmates stranded in the prison.337 This resulted in prisoners being deprived of food and water,
unable to receive vital medical attention, and neglected by the few prison guards who remained but were
never trained for emergency situations.338
This chaos ensued for days following the storm, with some inmates left standing in contaminated
floodwaters for four days.339
“The water started rising, it was getting to here” … point[ing to] his neck … “We [were]
calling down to the guys in the cells under us, talking to them every couple of minutes.
They were crying, they were scared. The one that I was cool with, he was saying ‘I’m
scared. I feel like I’m about to drown.’ He was crying.”340
Finally, officers from the Angola State Penitentiary began evacuating OPP prisoners by boat, days after
they had last been provided food, water, or medical attention.341
The evacuation was mainly due to the rising flood water, resulting from Hurricane Katrina.
We were held … two days without food or anything to drink or any medications, etc. The
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flood water reached waist height and chest height. The water that we were forced to go
through was contaminated with back up raw sewage and toxic chemicals that I
unfortunate[ly] swallow[ed] when trying to be placed in a boat that was there to bring us
to safety.342

B. OPP’s Emergency Evacuation Plan
Days before Hurricane Katrina hit, the Louisiana Department of Corrections (“DOC”) offered to
assist in evacuating local prisons.343 While Plaquemines Parish Prison and St. John Parish Prison were
successfully evacuated, Sheriff Gusman declined the offer.344 According to Sheriff Gusman, the prison was
operating under its emergency operations plan.345
This emergency operations plan supposedly called for an evacuation to occur in a specific window
of time, earlier than the evacuation of the general public.346 Prison deputies expressed that an evacuation
could have been successful had the prison began its evacuation prior to the storm hitting.347 One deputy
who remained in OPP throughout the storm stated, “[i]t wasn’t like there weren’t people telling the sheriff
you need to move these inmates out before the storm hits. It should have been done and would have kept
everybody out of harm’s way.”348
Following the storm, the American Civil Liberties Union of Louisiana (“ACLU of Louisiana”) filed
written requests to Sheriff Gusman for any evacuation plan that was in place for OPP. 349 Sheriff Gusman
was required under the Louisiana Public Records Act to respond to the request within three business days,
but he failed to do so.350 Instead, he did not respond to the request for seven weeks, and only after being
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sued by the ACLU of Louisiana for violating state law.351 His response alleged, “[a]ll documents
re[garding] evacuation plans were underwater—can’t find any now.”352
This statement supports the contention that OPP never had an evacuation plan in place as each staff
member would have had a hard copy of the plan.353 Additionally, several OPP staff members denied ever
hearing of an evacuation plan other than the fire escape route on the prison walls.354 Rhonda Ducre, a
deputy in one of the OPP buildings, stated, “I’ve been here four years and it’s always the same old thing
when hurricanes come. There’s no plan.”355 While Sheriff Gusman was “not able” to provide the ACLU
of Louisiana with OPP’s evacuation plan, he later provided them an undated, two-page document called
The Orleans Parish Criminal Sheriff’s Office Hurricane/Flood Contingency Plan.356 However, it is not
clear whether this plan existed prior to Hurricane Katrina or was prepared in response to the ACLU of
Louisiana’s request.357 Whether OPP poorly executed its emergency plan or did not have one at all, the
neglect that resulted is substantial grounds for prisoners to assert deprivation of their Eighth Amendment
rights.

C. Applying the Deliberate Indifference Standard
To bring a Katrina-related Eighth Amendment claim against Sheriff Gusman, inmates must prove
that serious harm was suffered and that the officials were “aware of facts from which the inference could
be drawn that a substantial risk of serious harm exists, and [they] must also draw the inference.”358
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The objective element is relatively straightforward, as OPP inmates were left locked in their cells
for days without access to food, water or medication, all of which prisons have an obligation to provide
under the ABA Criminal Justice Standards of the Treatment of Prisoners.359 The subjective element is
harder to meet. Inmates must prove that officials were aware of the likelihood of a hurricane in their region
and also aware of the specific risks that a hurricane presents, and that officials were aware of the need to
plan for prison emergencies.360
The facts relating to hurricanes in general provide strong circumstantial evidence that officials were
aware of its presence.361 Since Hurricane Camille in 1969, Gulf Coast residents became aware that their
geographic location is particularly vulnerable to hurricanes.362 Additionally, the severity of Hurricane
Katrina was predicted, with warnings from the National Weather Service closest to New Orleans,
cautioning, “[m]ost of the area will be uninhabitable for weeks … perhaps longer.”363 It is beyond dispute
that OPP officials knew that Hurricane Katrina was likely to hit their buildings.364
However, inmates must also prove that officials were aware of the ensuing risks to inmate health
and safety.365 In assessing this element, courts look at the obviousness of the risk and the likelihood that
the prison administration had been exposed to information regarding the risk.366 Here, the abundance of
emergency training materials helps establish the officials’ knowledge of “the specific risks posed by
different emergency situations.”367 However, while the health and safety risks might seem apparent,
officials can defend by asserting that they did not have the culpable state of mind to cause this punishment.
While assessing an official’s state of mind is ambiguous, it can be analyzed by determining whether “a
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person ‘consciously disregard[ed]’ a substantial risk of serious harm.”368 Therefore, unless an inmate can
prove what was going on inside an official’s mind at the time Hurricane Katrina struck, meeting this
standard is effectively impossible.
For example, two tourists who were arrested in New Orleans on public drunkenness charges two
days before the hurricane filed a suit against Sheriff Gusman and other OPP personnel.369 After the storm
hit, the two were locked inside the jail in more than two feet of floodwater without food, water, or working
toilets.370 They went without water for three days before resorting to drinking polluted floodwater.371 The
tourists were awarded compensation for false imprisonment and a denial of their constitutional right to call
an attorney after their arrests.372 However, they were not at all compensated for the inhumane treatment
they faced in OPP.373
Of dozens of lawsuits filed against OPP and Sheriff Gusman, this was the first “win” for a prisoner,
although they were not at all compensated for the deprivation of their Eighth Amendment rights.374 While
several OPP inmates attempted to assert Eighth Amendment claims in the wake of Hurricane Katrina, many
based on deprivation of medical care, none prevailed.375
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D. Ensuring Prisoner Safety for Future Natural Disasters
After Hurricane Katrina, the lack of prisoner protections during natural disasters was apparent. A
2007 national report written by members of the Urban Institute Justice Policy Center highlighted the
“lessons learned” from Hurricane Katrina. These lessons included ways that the prison system can improve
planning and communications in anticipation of future natural disasters.376 The report suggested clearly
specified plans with distinct roles for all personnel, including step-by-step procedures for each staff
member.377 It proposed that officials keep law enforcement in the loop to increase familiarity and prepare
parties to react quickly.378 Most significantly, it recommended all procedures be written for the worst-case
scenario, to ensure that the facility be prepared for anything.379 While Hurricane Katrina had devastating
effects on the inhabitants of the Gulf Coast, this experience highlighted the importance of emergency
evacuation plans at a national level and were a lesson to prevent future suffering.

III.

CURRENT HANDLING OF NATURAL DISASTERS

The inability of America to learn and adapt from past mistakes became apparent when three years
later Hurricane Ike hit Texas, and over a decade later, Hurricanes Harvey and Irma placed inmates in
parallel situations to those in OPP in prisons located in Texas and Miami.380

A. Hurricane Ike
In September of 2008, a 900-mile-wide storm with winds of over 100 miles per hour hovered over
the Gulf of Mexico and approached the coast.381 Days before the storm would hit Texas, Galveston’s city
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manager warned residents that taking shelter in one-story buildings would result in almost “certain
death.”382 Nearly one million people along the Texas coast were ordered to evacuate before the storm hit.383
Despite this warning, Sheriff Gean Leopard of the Galveston County Jail decided not to evacuate
its inmates. Those individuals in Galveston County Jail were convicted of minor crimes along with pre-trial
detainees who had not yet been convicted.384 While the jail was within the zone identified for immediate
evacuation by the city manager, Sheriff Leopard based his decision not to evacuate on the building’s
purported ability to withstand a Category Five hurricane.385
The power cut out before the hurricane hit.386 Back-up generators kicked in but did not maintain
the jail’s air-conditioning system.387 The wind ripped several air conditioning units off the wall and
detainees could hear them banging around the outside the building, with one leaving a sizable hole in the
ceiling as it tore off the building.388 As the rain came down hard, the ceiling tiles turned brown from
saturation and fell into the units, with the highest inundation of at least ten feet.389
While the building’s structure withstood the storm, prisoners suffered significantly from the
Sheriff’s decision not to evacuate. Within one day of the water outage, all toilets overflowed with human
waste, and for weeks prisoners were forced to use buckets and bags to relieve themselves. 390 The jail’s
water system was down for two weeks following the storm.391 Once FEMA supplied water coolers to the
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jail, each inmate was only allowed to fill one six-ounce cup of water twice a day.392 When the running tap
water returned, detainees and inmates were forced to drink from the faucets even though the tap water was
still contaminated.393
Worms and gnats infested the jail following the hurricane.394 Ceiling tiles were covered in mold
for months.395 Diabetic detainees and inmates went days without insulin and other essential medications.396
One inmate, Mason Reginald, drank the contaminated faucet water and became ill with his face swelling
and his skin breaking out into a painful rash, while not being able to keep any solid food down.397 Another
inmate, Denise Forteson, was pregnant and was sent to the infirmary because she was unable to urinate.398
She was given prescription medication to treat a urinary tract infection and was required to use a catheter,
however, antibiotics dehydrated her.399 With no access to clean water, she was forced to stop taking
antibiotics and suffered from a severe infection.400
Ms. Forteson had to see a jail psychiatrist about the nightmares and flashbacks she was
experiencing during her sleep. She was told she has PTSD. Ms. Forteson explained she
really thought she was going to die, and all the women kept thinking about what happened
to the prisoners in Orleans Parish Prison during and after Katrina. . . . Ms. Forteson and
many other prisoners feel they were used as “guinea pigs” for the County to test out its new
jail. Ms. Forteson would like all jails to change its policies concerning hurricane
evacuations.401
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B. Hurricane Harvey
Hurricane Harvey, which moved its way through Texas in August of 2017, left many prisoners locked in
their cells with limited access to food, water, medicine, and electricity.402 While inmates of five Texas prisons were
successfully evacuated, not all prisoners were evacuated as the Texas prison population consisted of around 160,000
inmates.403 Instead, the Texas Department of Criminal Justice did not evacuate three of its prison facilities in
Beaumont, and the Federal Bureau of Prisons did not evacuate its Beaumont facility. This left over 8,000 inmates
incarcerated during the wrath of Hurricane Harvey. 404

The Category Four hurricane caused the water pressure system to fail, leaving inmates with little
access to clean water at Stiles Unit, a Texas state prison near Beaumont.405 The flooding that came with
the hurricane left about 3,000 inmates to ride out the storm.406 An inmate recalled, “[t]he water at the prison
was shut off without notice . . . and the ceilings in our cells started leaking, causing dirty water to pool up
on our floors.”407 The wife of an inmate spoke out about the conditions her husband experienced during he
hurricane:
After Hurricane Harvey, I was told they are very low on food and water …. They are using
the restroom in bags so they can save the toilet water. They all have been drinking the toilet
water since they have been low on water supply. He said that even though the toilet water
has bacteria, at this moment he didn’t care and the other prisoners didn’t care either. They
are really thirsty. He said he would drink anything. He told me that if this water didn’t kill
him, the conditions were going to kill him. That’s how bad it is.408
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Texas Representative Lloyd Doggett filed a formal inquiry into the Federal Bureau of Prisons
following these complaints, seeking answers regarding the response to Hurricane Harvey.409 Matt Simpson,
the Deputy Political Director for the American Civil Liberties Union of Texas blamed the lack of
preparedness by the prisons officials.410
By failing to evacuate the federal prison in Beaumont, the Bureau of Prisons has put the
lives and well-being of prisoners in danger. No court would permit a prison to operate with
overflowing sewage or a lack of medical care and food and water but reports indicate that
failing to evacuate the FCI Beaumont facility predictably lead to these conditions. The BOP
must immediately address the issues in FCI Beaumont and create clear policy on the
circumstances in which a federal prison must be evacuated.411

C. Hurricane Irma
Just weeks after Hurricane Harvey, Hurricane Irma hit Florida. In August and September 2017,
Hurricane Irma hit Florida and Puerto Rico, leaving prisoners to experience serious flooding, power outages
and building damage upon their inability to evacuate all Miami-based inmates.412 The evacuation in
anticipation of the hurricane was one of the largest in United States history, as over 6.5 million Florida
residents were ordered to leave their homes.413
While the state prepared Florida residents for the impact of Hurricane Irma, efforts to relocate
prisoners were unsuccessful as about 4,500 were left in their cells during the storm. 414 Over 7,000 prisoners
were moved from federal, state, and local prisons; but those unable to be evacuated were left in high-risk
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areas directly in Irma’s path.

415135

The press secretary for the Florida Department of Corrections assured

the public that inmates were provided food and water and that all facilities were secure, but accounts have
shown that prisoners experienced extensive flooding, power outages, and considerable building damage
from the storm.416 And while reports from the inmate evacuation for Hurricane Harvey suggested that it
went smoothly, inmate accounts proved those reports false.417

IV.

STEPS MOVING FORWARD

The government has not yet remedied these failures. Knowing the effects that climate change is
having on the future of hurricanes, it is essential that the United States implement a federal incentive
requiring every state to develop an emergency evacuation plan tailored to the specific needs of that state.
The best solution for ensuring preservation of prisoners’ Eighth Amendment rights during natural disasters
is to evacuate prisoners. However, if it is unfeasible to evacuate inmates, there must be a change in the
structural landscapes of prisons and in the application of the deliberate indifference standard required to
bring an Eighth Amendment claim against the government in the aftermath.

A. Individual Emergency Planning
The best way to increase the likelihood that every federal and state prison, privately or publicly
owned, has an adequate and practical emergency evacuation plan in place is to create a federal incentive.
Under such an incentive, the government could provide a conditional grant of twenty percent of federal
funding to states that create emergency prison evacuation plans specifically tailored to their state and to
publish those plans. To ensure plan adequacy, the grant could be conditional on the inclusion of certain
elements: criteria to determine when an evacuation is necessary, specified plans with distinct
responsibilities for each staff member, information regarding bed space availability at local facilities to
transfer inmates, and, most importantly, protections in the event that all inmates are not evacuated. An
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example of such an emergency plan is one that was implemented by The Nebraska Department of
Correctional Services.
The Nebraska Department of Correctional Services emergency plan has an exhaustive set of
policies in the event of a natural disaster.418 It includes a series of interrelated policies that dictates who is
in charge of what tasks and the criteria to be used to decide whether an evacuation is necessary.419 If an
evacuation is in order, procedures are in place for sending and receiving inmates, including information on
bed space availability at each facility and the types of prisoners that may be accepted at that facility. 420 In
the event that the situation does not call for an evacuation, the prison has thirty days’ worth of essential
items for all inmates stocked in a warehouse, along with contact information for emergency services. 421
Finally, there are checklists to be completed before, during, and after the emergency to ensure important
steps are taken and to avoid chaos.422 While it would be unconstitutional to impose a federal requirement
on each individual state, a federal incentive gives states motivation to put adequate evacuation plans in
place.

B. A Change in Structural Landscapes
Alternatively, if the United States cannot incentivize states to implement individualized emergency
evacuation plans, a change in the structural landscapes of prisons could ensure prisoner safety. As they
stand today, prison structures are not strong enough to withstand Category Four or Five hurricanes, as
evidenced by Hurricane Ike.423 Galveston County Jail was purported to have an adequate structure to endure
the strength of Hurricane Ike, however, it failed to protect prisoners from the health risks associated with
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the flooding.424 To protect prisoners from the effects of future severe hurricanes, we must build prisons for
that very purpose.
Just as building codes in residential areas require home structures to meet specific requirements,
the same should be done for prisons. Twenty-five years ago, Hurricane Andrew was a Category Five
hurricane that devastated South Florida—ripping the roofs off thousands of homes.425 The 145-mile per
hour winds destroyed 25,524 homes, damaged 101,241 homes, and killed over forty people.426 The
devastation led to sweeping changes in the Florida building codes, requiring homes in high-velocity
hurricane zones to meet requirements to withstand up to 130 miles per hour winds.427 Since then, Floridian
cities are much better positioned to withstand hurricanes than they used to be. These are the types of changes
that need to be made if we cannot ensure that prisoners will be evacuated before a natural disaster strikes.
Specific building codes for prisons, based on their geographic locations, would safeguard prisoners
from potentially disastrous events. Creating a jail design guide for large jails and prisons, similar to the
National Institute of Corrections Jail Design Guide for Small and Medium-Sized Jails, could help solve this
issue. The Jail Design Guide for Small and Medium-Sized Jails was created to help jurisdictions build more
effective jails by providing information concerning the important elements and concepts of successful jail
design.428 There are some fundamental differences between small/medium-sized jails and large-sized jails,
so the current Jail Design Guide could not simply extend the current design parameters to large jails. 429
Instead, a new jail design guide specific to large jails could be created.430 To incentivize state prisons to
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abide by the newly created jail design guide for large jails, a substantial federal grant could be given to
states for the specific purpose of improving prison structures.

C. The Application of the Deliberate Indifference Standard
Finally, how courts analyze Eighth Amendment claims under the deliberate indifference standard
must take into account past hurricanes. At some point the risk of a Category Four or Five Hurricane becomes
a “known harm,” and courts’ analysis must reflect that. This is the case for coastal states such as Louisiana,
Texas, Florida, and any other state that has experienced Category Four or Five Hurricanes that resulted in
risks to prison populations. While the standard for deliberate indifference allows prison officials to escape
liability by claiming they were unaware that the ensuing hurricane posed risks to prisoner health and safety,
this can no longer be the case in areas that have experienced this exact harm. Many areas that are now aware
of their vulnerabilities must be found to meet the subjective element, as they cannot deny drawing the
inference between severe hurricanes and the risk to the prison population.
CONCLUSION
The stories of those who endured Hurricanes Katrina, Ike, Harvey, Irma, or any other severe
hurricane from the confines of a jail cell, are stories of survival. More broadly, they are examples of our
criminal justice system failing to do its job, and failing its inmates. Disregard of prisoner lives during times
of crisis became evident in New Orleans following Hurricane Katrina, but has repeated itself—most notably
and recently in Texas and Florida. To bring justice to survivors, the government must take steps to ensure
that it is possible for prisoners to prevail on Eighth Amendment claims, and that proper evacuation protocols
are in place for future natural disasters. The United States incarcerates more people than any other country
in the world, it is the responsibility of its states to take care of them.

82

Eternal Sins: The Case for Extending Statutes of Limitations Regarding Childhood Sexual
Abuse Nationwide
Katelyn Ringrose1
Notre Dame Law School2
“In recent days, a report was made public which detailed the experiences of at least a
thousand survivors, victims of sexual abuse, the abuse of power and of conscience at the hands
of priests over a period of approximately seventy years . . . We have realized that these wounds
never disappear and that they require us forcefully to condemn these atrocities and join forces in
uprooting this culture of death; these wounds never go away. The heart-wrenching pain of these
victims, which cries out to heaven, was long ignored, kept quiet or silenced. But their outcry was
more powerful than all the measures meant to silence it, or sought even to resolve it by decisions
that increased its gravity by falling into complicity.”3
INTRODUCTION
***
Although no formal accounting has been undertaken, it appears that the Catholic Church
has spent, conservatively, millions of dollars opposing legislation that would extend the statute of
limitations for survivors of childhood sexual abuse.4 In New York alone, from 2007 to 2016,
bishops spent more than $1.1 million to resolve “issues associated with timelines for commencing
certain civil actions related to sex offenses.”5 Further money went to directly lobby against
extended statute of limitations legislation in New York.6 In Pennsylvania, Maryland and New
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Jersey, the Church spent more than $5.2m, $1.5m and $435,000, respectively, on similar efforts. 7
Proposed extensions of statute of limitations in numerous other states, in regards to crimes against
children, have been largely undermined by such lobbying efforts.
Despite reports revealing thousands of incidences of childhood sex abuse by members of
the clergy, very few offenders can be held criminally or civilly liable due to state statutes of
limitations on sex crimes.8 Statutes of limitations attempt to ensure that evidence has not eroded

with the passage of time, as well as allow criminal defendants some form of repose. 9 While these
aims are admirable for some crimes, these twin goals are overshadowed by how terrible childhood
sex abuse truly is. Child victims often do not come forward with their injuries until well into
adulthood, generally due to therapy, and sex offenders have an incredibly high likelihood of
reoffending, at thirty-five percent for child molesters of boy victims within fifteen years of first
offense.10 It is crucial to identify offenders regardless of when earlier crimes occurred. Existing
statutes of limitations generally only have a statutory period of one to three years after a victim’s
eighteenth birthday.11 A nationwide solution to the issue of narrow statutes of limitation can come
in two forms: the first is a general abolition of the statute of limitations for sex crimes against
children; and the second is a finite look-back window during which a victim can come forward.
Either option allows for the prevention of future crimes, closure for victims, as well as the healing
of communities, both religious and nonreligious. Individuals who have been sexually abused,
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whether by a member of the clergy or not, have a great deal to gain from more inclusive statutes
of limitations.
In Part I, this article looks to historical understandings of church and state separation, and
how the government has long struggled with how to punish church officials who commit crimes
against children. In Part II, this article looks at attempts to create a national consensus regarding
the statute of limitations for crimes against children. In Part III, this article attempts to analyze
how the statute of limitations for crimes against children can be extended nationwide, or how a
look-back window can be instituted, by utilizing the current social pressure against the Catholic
Church. This article will analyze whether such a nationwide shift can be undertaken without
vilifying or criminalizing the religion as a whole. This article concludes with a look into the future
of how an extended statute of limitations would benefit society, and perhaps even provide healing
to the Church’s reputation.
PART I: THE FIRST AMENDMENT
***
Separation of church and state has been an enduring concept. In 1689, John Locke wrote,
“I esteem it above all things necessary to distinguish exactly the business of civil government from
that of religion and to settle the just bounds that lie between the one and the other.” 12 Both the
Establishment Clause and Free Exercise Clause of the First Amendment to the United States
Constitution, often thought of as codifications of the church-state separation doctrine, are heavily
leaned upon by religious institutions as mechanisms for distancing the offenses of clergyman from
the crimes of others. Over time, regulation of religious institutions has fallen into four different
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categories: “property disputes, employment of clergy, treatment or discipline of members, and
misconduct by employees of religious organizations.”13
First, the doctrine of church autonomy typically reins over church property disputes, as
articulated in the 1871 Supreme Court holding in Watson v. Jones.14 These cases typically restrain
government power over issues like church-minister relationships, religious doctrines, and church
communications. The Watson Court knew that its holding had “intrinsic importance and farreaching consequences.”15 It also understood it had put forth a doctrine limiting a civil court’s
jurisdiction. “No jurisdiction has been conferred on the [civil] tribunal to try the particular case
before it . . . The structure of our government has, for the preservation of civil liberty, rescued the
temporal institutions from religious interference [and] it has secured religious liberty from the
invasion of the civil authority.”16 The Watson decision effectively limited the power of civil courts
to resolve certain church disputes under the First Amendment.
Second, besides property or doctrinal disputes, employment suits are often litigated under
the ministerial exception, whereby the First Amendment exempts religious organizations from
anti-discrimination laws when they make employment decisions concerning their own clergy.17
According to Martin Nussbaum, counsel to many religious organizations, courts in many states
recognize that the First Amendment bars civil courts from determining standards for “reasonably
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prudent” employers within religious organizations.18 According to Nussbaum, churches should
defend themselves against sex abuse charges by looking to past cases where courts refused to hear
allegations concerning the improper or negligent supervision of a church official.19 Nussbaum is
concerned that the government will institute mandatory reporting in cases of “suspected ‘child
abuse or neglect.’”20 In addition to attacking this language as overly vague, Nussbaum writes that
government inquiry forces priests to “disclose pastoral communications.” As one pastor notes in
Nussbaum’s article, “I cannot minister to my flock if they know me as a government snitch.”21
Defense attorneys overseeing cases involving church officials who knew, or should have known,
of molestation, often cite this same argument when it comes to vicarious liability.
Third, cases involving religious organizations’ treatment of their members are typically left
in the hands of the church.22 This category of disputes includes a range of situations, including
lawsuits challenging a priest or a another minister’s chastisement of a church member. 23 Courts
have often held that the First Amendment allows civil authorities to resolve such disputes between
individuals as long as the legal issues are not thoroughly entangled with ecclesiastical matters.24
Fourth, and finally, there are cases involving legal actions against a religious entity for the
wrongdoing of an employee or affiliate. These cases can revolve around common legal actions,
such as lawsuits over common torts; but these lawsuits also include the criminal and civil cases
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that have been filed against priests who have sexually abused minors, and the organizations that
hired and retained them.25 Courts have generally resolved such cases by applying the same
principles of civil and criminal law to religious entities that they would apply to similar secular
organizations, however the Church has been vehemently opposed to such treatment.
Though courts should litigate issues of childhood sexual abuse as if the church was a
similarly positioned secular organization, lawsuits against clergyman are often met with claims
that punishing church leaders is akin to punishing a religion, necessarily entangling the state with
ecclesiastical affairs. Defendants argue that sex abuse charges entangle the court in decisions that
religious denominations make about how to govern and minister.26 Holding church officials liable
for the actions of certain priests, they argue, is too great a burden to place on the religion, and
constitutes an unconstitutional theory of liability, under a negligence or actual knowledge standard.
However, many reputable scholars refute this argument, noting when church officials do know, or
have reason to know of the abuse conducted at the hands of clergyman, they should be held
accountable for the harm caused by their reckless conduct in not coming forward.27 Tort theories
of liability are particularly important in cases where priests are moved from parish to parish, their
previous crimes hidden by their employers and their victims left behind without recourse.28
To determine if a government action encroaches on a religious organization’s free exercise,
a proper analysis begins with a defendant showing coercion of a sincerely held religious belief. 29
In determining whether a religious belief is at issue, courts look to which actions are being
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regulated. Generally, negligent employment claims in sex abuse cases involve the issue of whether
the church defendant's decision to place a known sex offender in an unsupervised position, was
conduct based upon a sincerely-held religious belief. In order to argue such a point, the Church
must show that, in addition to placing a priest in a position of power, officials chose to ignore
claims against him for ecclesiastical purposes. The church must argue that its religious beliefs
authorized the church to allow a sex offender to spend time with children. This argument, of
course, is an incredibly faulty one. The free exercise of religion does not relieve an individual of
his duty to comply with generally applicable and neutral law.30 Negligent employment law applies
to all employers. In sex abuse cases, survivors simply ask that churches be held to the same neutral
standard as other employers.
The abstention principle, established by the Watson Court, does not apply to churches
looking to hire or retain sex offenders. Choosing to employ known sex offenders, 31 and shielding
those individuals from civil and criminal liability, is not a religious matter.32 Survivors are not
attacking the hierarchy of a religious order. Rather, they allege secular harms in violation of their
rights that can be remedied by secular courts. According to Jeffrey Anderson, a well-known trial
lawyer advocating for children’s rights:
Unlike the cases holding that judicial abstention applies, church sex
abuse cases: 1) do not involve a plaintiff who has agreed to be bound by church
law or a negligent church decision on this issue; 2) do not require courts to
"become entangled in essentially religious controversies"; 3) do not require
courts to "intervene on behalf of groups espousing particular doctrinal beliefs";
4) do not involve allegations that the church violated church law, policy or
practice, only allegations that the church violated the civil law; and 5) involve
church action in violation of a plaintiff's civil rights that resulted in secular harm.
30
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Thus, none of the essential requisites for application of the judicial abstention
doctrine are applicable in church sex abuse cases.33
In addition to sex crimes being of a unique nature under these tenants, the Supreme Court has
uniformly concluded that the First Amendment was never intended to prohibit state action “for the
punishment of acts inimical to the peace, good order and morals of society.”34 Under the Free
Exercise clause, churches cannot claim constitutional immunity to escape liability for sex abuse.
In addition to churches not being able to find repose under the Free Exercise Clause, sex
abusers should not be shielded by the well-defined parameters of the Establishment Clause. In
Lemon v. Kurtzman, the Court held an action is not violative if it: has a secular purpose; has a
primary effect which neither advances nor inhibits religion; and does not foster excessive state
entanglement with religion.35 The first two prongs of the Lemon test are rarely implicated in abuse
cases. Enforcing common law rights is a secular pursuit. Furthermore, the primary effect of abuse
cases neither advances, nor inhibits religion, because defendants simply ask that churches are held
to a neutral and generally applicable standard. Rather, the primary focus in abuse cases, and what
is generally litigated over, is whether or not the case involves excessive entanglement.
Litigation concerning sex abuse by priests does not involve "excessive entanglement" with
religious organizations.36 Asking church officials to report abuse when they know, or should know
of abuse, is not inviting excessive entanglement; rather, it is asking of church officials the same
that is asked of secular individuals who occupy similar roles like teachers and social workers, each

33

Jeffrey R. Anderson, Mark A. Wendorf, Frances E. Baillon & Brant D. Penney, The First Amendment:
Churches Seeking Sanctuary for the Sins of the Fathers, 31 FORDHAM URB. L.J. 617 (2004).
34
School Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 250 (1963) (quoting Davis v. Beason, 133
U.S. 333, 342 (1890)).
35
Lemon v. Kurtzman, 403 U.S. 602, 615 (1971).
36
Id.

90

of whom practice mandatory reporting.37 Furthermore, even if mandatory reporting does lead to

a small amount of entanglement, the Establishment Clause allows some small level of
entanglement between church and state. If a balancing test were to be applied here, it would appear
that the interests of children, and societal interests in stopping the cycle of abuse, would far
outweigh the interests of religious organizations. Childhood sexual abuse has been correlated with
high levels of depression and shame as well as physical issues such as eating disorders, anxiety,
and dissociative patterns.38 Adult survivors of childhood sex abuse suffer in numerous ways, and
the law should not impose further harms by discouraging survivors from reporting. Religious
entities should not receive special treatment, nor be held to a relatively lower standard under the
law when it comes to sex abuse. Courts hold the power to punish and deter actions, such as the
sexual abuse of children, even if such actions are undertaken by church officials.39

PART II: DILIGENCE AND EXIGENT CIRCUMSTANCES
***
Courts often dismissed claims of sex abuse when raised by adults after the time period
allotted by the statute of limitations. These claims are so often barred because either the victim
isn’t considered diligent enough in raising those claims, or because the mental trauma
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accompanying childhood sex abuse is not generally found to rise to a level of mental illness that
would typically lead to equitable tolling.40 Therefore, even if an individual is under pressure from
family or his or her church, they can still be considered to have slept on their rights by not reporting
within the time allotted, generally a few years into adulthood, and they cannot use the trauma they
endured as a colorable excuse for the delay. This treatment of victims who come forward as adults
serves to chill victims who would also have come forward with similar claims.41 Statute of
limitations and statutes of repose should reflect the incredible trauma present in childhood sex
abuse cases and the importance of asking victims to come forward in the interests of stopping
future abuse.42
Asking individuals to come forward within a few years into adulthood, at risk of losing
their claims, is an incredible burden to place on victims. According to Marci Hamilton, “Victims
of sex attacks by clergy typically have no idea what has happened to them immediately after the
sex attack occurs. They are confused, ashamed, and afraid.” Furthermore, according to Hamilton,
when the clergy member tells a victim they will go to hell if they tell anyone, the victims are
“always silent.”43 Hamilton writes that, “Typically, is takes decades of emotional turmoil and
multiple missed dreams for them to finally realize that the acts were done to them as children
disabled some essential part of their psyche.”44 The longer a child is abused, and the longer that
40
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child stays with their close-knit communities, the less likely they are to report and the longer it
will take them to reveal the abuse.45 A German study found that men and women were fifty-twoyears-old, on average, when they first reported child sex abuse.46 Though there is no comparable
U.S. study, it is understandable that many victims of childhood sexual abuse in our nation do not
come forward until fairly far into adulthood.47 According to Hamilton, there are three reasons that
religious institutions have succeeded at sheltering sex offenders. First, society has so trusted clergy
that no one questioned the clergyman who spends extra time with children. Second, religious
leaders are often treated as being so close to god, that orders from them are often equated with
divine imperatives. Third, tight-knit communities, in an effort to shield themselves from negative
media and public attention, often keep internal sex abuse secret.48
PART III: A NATIONAL SHIFT
***
There are many ways that a national consensus can influence state legislation on statutes
of limitations. Marci Hamilton suggests the drafting of a new restatement focusing on child sex
abuse, arguing that the restatement can help give voice to state legislatures looking to expand their
time harbors.49 Currently six states have completely abolished their statute of limitations for
crimes, including childhood sex crimes.50 If those states, and states that have instituted look-back
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windows, were looked at as roadmaps for a national shift in expanding statutes of limitation,
perhaps more adult survivors would feel comfortable coming forward with reports of their abuse.
In 2018, a grand jury released a report accusing more than three-hundred Pennsylvania
Catholic priests of sexually abusing one-thousand children over seven decades.51 So far, only two
priests have faced criminal prosecution.52 As more crimes surface, more support is given to statute
of limitation restructuring.53 “Fifteen states took up bills this year that would change statute-oflimitations laws, making it easier for victims of child sex abuse to seek justice. . . .” 54 No group
has opposed look-back windows as actively as the Catholic Church.55 This may be because the
Church is in a particularly vulnerable position after grand juries have “revealed that the church
keeps extensive, secret archives of all past allegations against clergy members. These documents
can be subpoenaed in criminal and civil cases.”56 The New York State Catholic Conference spent
$1.81 million over the course of six years lobbying against a one-year look-back window.57 The
Catholic Conference in Pennsylvania spent $3 million over three years.58 In some states, including
Georgia and Michigan, lobbyists have argued that look-back windows are unfair because victims’
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memories become less reliable with time. However, there is evidence that reliable claims are often
made by adult survivors once they begin to grapple with the abuses of their past.59 The Catholic
Church has long promised that it would be able to eradicate sexual offenders. This has proven
untrue.60
CONCLUSION
***
Religious organizations should not be able to use First Amendment principles to shield sex
offenders, nor should offenders themselves be held immune for civil or criminal liability. Under
both the Free Exercise and Free Expression Clauses, religious institutions should not enjoy greater
protections when it comes to the sexual abuse of children. The best route forward, after recent
national news involving the Catholic Church, is to create more expansive statutes of limitations.
Such extensions, including abolishing statute of limitation laws as applied to adult survivors of sex
abuse, extending age limits, or establishing look-back windows, will allow victims to come
forward as adults and will help stop future abuses against children. Unlike the creation of new
criminal statutes geared towards the Catholic Church, expansions to state statutes of limitations do
not specifically harm the church. Instead, such changes will allow adult survivors, who have been
victimized by any offender, to come forward.
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Cultural Resources in a Developing World
Alysha Green1
INTRODUCTION
In 2004, Skye Resources, a Canadian mining company, began a new project in El Estor,
Guatemala.2 This project involved nickel mining throughout the Mayan Q’eqchi’ ancestral
lands.3 Although Skye Resources had government approval to mine the area, neither Guatemala
nor Skye Resources consulted with the native population before operating the mine. In 2008,
Skye Resources was bought by Hudbay Minerals, Inc., who intended to continue the mining
project.4
The Mayan Q’eqchi’ people protested Hudbay’s activity in the area.5 In 2009, they were
met with swift and strong opposition.6 A team of government officials and Hudbay security
forcefully removed the native population from their lands.7 They burned their homes, murdered
and shot community members, and gang raped women.8 One year following these horrific
events, the survivors sought justice in Canadian courts.9 They claim Hudbay’s violence against
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their community violated international human rights law.10 Thus far, their case has survived
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procedural hurdles, and a Canadian court will hear their claims.11
While shocking, the Mayan Q’echi’s story is far from unique. Native communities
around the world have struggled to preserve ancestral lands from mining and development.
Unfortunately, conflicts that begin as land disputes may result in gross human rights violations.
Some scholars have argued that a native community’s best chance to hold a corporation
accountable for improper use of ancestral lands is to bring a case claiming violations of human
rights even though the circumstances are deeply connected to a land dispute.12 Many
international law lawyers have all but given up on basing a case on environmental or land
disputes, because courts are hesitant to remedy environmental torts, while human rights claims
have unparalleled success.13 This partly stems from the fact that human rights violations are jus
cogens (the law of nations),14 while environmental rights are only customary law.15 Therefore,
human rights violations can be remedied by any country, while relief for environmental claims is
left to judicial discretion and national law.16 The case against Hudbay exemplifies the success
plaintiffs have by focusing their claims on human rights instead of environmental harms.
While human rights cases tend to be more successful than environmental cases, what
solution is there for plaintiffs seeking justice before human rights violations occur? What
happens when a case doesn’t involve torture, murder, or slavery, but does involve the
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degradation of ancestral lands? Is there any opportunity for plaintiffs to succeed? Yes, but
plaintiffs must shift the basis of their claim from general environmental torts to a claim deeply
connected to tribal personhood. By making this adjustment, plaintiffs may be able to assert that
the degradation of ancestral lands is a form of genocide.
This paper explores solutions for protecting ancestral lands from extractive industries
through litigation in U.S. courts. I argue that a case involving ancestral lands is not merely an
environmental case. Because ancestral lands are a cultural resource, they should qualify for
greater protection under international law. This paper proceeds by exploring common
procedural hurdles foreign plaintiffs face in the United States and presents an option for plaintiffs
to litigate land disputes involving cultural resources under the Alien Tort Claims Act (ATCA or
ATS). Plaintiffs can connect ancestral lands to religious and cultural practices to bring an ATS
action against a U.S. national or U.S. corporation. Arguing that degradation of ancestral lands is
evidence of genocide may be a viable option under the ATS, because genocide is a universally
recognized tort prohibited by all actors and can be evidenced by a variety of tort harms directed
towards a minority group.
I.

WHAT IS A CULTURAL RESOURCE, AND WHY SHOULD ANCESTRAL LANDS
QUALIFY AS A CULTURAL RESOURCE?
Defining cultural resources is akin to defining a color without saying the color in your

explanation -- nearly impossible without a visual aid. Yet for the purposes of this paper and to
explain how indigenous lands are a cultural resource, I offer a working definition.
To begin, culture can be understood as the lens through which people experience the
world. Two people from different cultures placed in the same environment will experience that
environment differently. And understandably so. Past experiences, beliefs, and insights will
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inform an individual’s perspective and experience. Therefore, if culture can be understood as a
lens, a cultural resource is a conduit that facilitates experiences. Cultural resources are objects or
spaces required for a people group’s traditional and historic practices. They exist in many forms:
music, stories, religious practices, foods, and fabrics, to name a few. Each of these objects
enables a cultural experience.
For native communities, ancestral lands are an irreplaceable cultural resource. “Land is
integral to indigenous cultures, and without lands on which to live, indigenous peoples are
increasingly marginalized.”17 Many native communities’ cultures are intertwined with ancestral
lands. These practices include hunting,18 medicinal practices that require plants and land
resources,19 religious practices that take place on sacred lands, and burial rituals that are location
specific.20 Therefore, resource development and extraction “not only damage[] the environment
but have directly impaired [native communities’] right to physically and culturally survive as a
people.”21 Some indigenous peoples have “a special attachment to and use of their traditional
land whereby their ancestral land and territory has a fundamental importance to their collective
physical and cultural survival . . . .”22 Without access to land, some, if not all, of these cultural
practices will cease.
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II. THE ALIEN TORT CLAIMS ACT
The following section will examine how indigenous peoples can protect lands from
environmental torts. The answer to this question depends on the jurisdiction in which a tribe
asserts a claim.23 For purposes of this paper, I will focus on one option available to non-U.S.
tribes bringing actions in the United States.
The ATS is a part of the Judiciary Act, which was enacted by the First Congress in
1789.24 The 33-word Act states: “The district courts shall have original jurisdiction of any civil
action by an alien for a tort only, committed in violation of the law of nations or a treaty of the
United States.”25 The purpose of the ATS has proven “elusive.”26 The ATS operates as a
jurisdictional grant to the federal courts.27
[O]riginally[, it was] intended to apply to situations where a foreign citizen was the
victim of an international law violation committed by an American national. The
reasoning behind the ATS was that the failure to provide an adequate remedy to an
aggrieved alien could cause significant international tension with that alien's
country or even lead that country to attempt to hold the United States or the
American citizen responsible.28
Justice Alito expressed in a concurring opinion that the ATS is only a jurisdictional grant
over “violations of safe conducts extended to aliens, interference with ambassadors, and piracy”
and any cause of action explicitly created by Congress under the statute.29 Other courts have
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been more receptive to plaintiffs’, treating the ATS as a jurisdictional grant for violations of
international norms, including common law torts.30 The discrepancy in these approaches can be
attributed to different perspectives in jurisprudence, the statute’s brevity, and lack of judicial
decisions applying the statute.
The ATS “was invoked twice in the late 18th century, but then only once more over the
next 167 years.”31 “A pivotal decision that breathed new life into the alien tort litigation was the
Second Circuit Court of Appeals decision in Filartiga v. Pena-Irala.”32 In Filartiga, citizens of
Paraguay brought a case against a former Paraguayan government official for the wrongful death
of their son.33 The court held that the ATS provided federal jurisdiction because “deliberate
torture perpetrated under color of official authority violates universally accepted norms of the
international law of human rights, regardless of the nationality of the parties.”34 The
jurisdictional scope of the ATS later expanded to corporations in Doe v. UNOCAL.35 These two
cases sparked hope in human rights lawyers, who began to see the statute as a way for
marginalized communities around the world to seek justice against corporations violating
international laws. In fact, international scholars and attorneys began to characterize the ATS as
evolving “into a viable cause of action for human rights abuses committed abroad.” 36
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Plaintiffs continued to bring cases against transnational corporations throughout the
1990s and early 2000s. During this time period, the types of claims plaintiffs sought restitution
for expanded beyond murder and torture. In Beanal v. Freeport McMoran, the plaintiff brought
an ATS case against a private mining company for human rights violations and environmental
torts.37 Although the court dismissed the plaintiff’s claim, scholars considered the fact that the
Beanal court briefly entertained an environmental tort claim a win. This case affirmed the trend
of the ATS becoming “a solid cause of action against environmental abuses . . . .”38 It was this
perspective that led some scholars to predict that ATS cases would “create accountability for
corporate environmental abuses abroad.”39
While some hoped the ATS would continue to expand, courts expressed concerns that the
statute was being applied too liberally. Courts feared that excessive use of the statute would
burden federal courts with tort claims a foreign jurisdiction would be better suited to hear.40
They reasoned that the ATS was not designed to remedy every harm in an increasingly
globalized and international world, and issues concerning international affairs should be left to
the political branches.41 In this stream, courts began to limit ATS cases.
Just 16 years after UNOCAL, the Supreme Court restricted the ATS’s reach to harms with
a significant connection to the United States.42 In this pivotal case, Kiobel v. Royal Dutch
Petroleum, the plaintiff brought an action against “Royal Dutch Shell and a Nigerian affiliate for
human-rights violations that occurred in conjunction with the Nigerian government during the
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course of Royal Dutch Shell’s operations there.”43 The court held that the presumption against
extraterritoriality prohibited courts from maintaining jurisdiction in the case because all of the
conduct occurred outside of the United States.44 The court determined that federal courts lack
jurisdiction over ATS suits based solely on extraterritorial conduct unless that conduct
sufficiently touches and concerns the territory of the United States. The Second Circuit has

subsequently created a new rule, which can be summarized as the following: if “the ATS suit is
premised on conduct outside the United States that does not sufficiently touch and concern the
territory of the United States, . . . the federal court in which the suit was brought lacks
jurisdiction.”45
To touch and concern the United States essentially means that some activity underlying
the ATS claim took place in the United States.46 Courts have not been clear on how much
activity or what kinds of activity satisfy this lucid requirement. In past cases, harm being
financed from the United States was insufficient for the touch and concern requirement, but
having a defendant who is a U.S. national or who operates primarily in the U.S. has been
sufficient.47 Plaintiffs trying to protect ancestral lands will likely need to present evidence that
the harm occurred, was planned, or directed in the United States by a U.S. citizen or U.S.
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corporation. Because courts are becoming more selective and exercising greater discretion when
determining whether a tort is sufficiently connected to the United States, plaintiffs will need to
give particular care to gathering evidence supporting their touch and concern argument.
A. Elements of an ATS Claim
After Kiobel, plaintiffs must show that the tort touches and concerns the United States,48
in addition to proving that the tort violated a U.S. treaty or the law of nations, and that the tort
violation involved a government actor or an individual acting under the color of law.49 While
these requirements restrict the ATS considerably, it remains a powerful tool for aggrieved
persons outside of the United States. The ATS presents a viable option for plaintiffs such as
tribes or tribal members who seek justice in federal court against U.S. corporations that degrade
environmental cultural resources.
To use the ATS in a cultural resource case, plaintiffs must satisfy the aforementioned
requirements or their case will be dismissed for failure to state a claim for which relief can be
granted.50 The following sections will explore the application of the ATS to potential cultural
resource cases, and the best options for satisfying the ATS requirements. Section III will
describe the type of defendant plaintiffs can bring an ATS case against and Section IV will
explore how degradation of a cultural resource is a tort under the statute.
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III. DEFENDANTS UNDER THE ATS
ATS cases are based on violations of the law of nations or a U.S. treaty. Yet the law of
nations and treaty agreements are usually only applicable to sovereign nations.51 This stems
from “the principle that only states, and not private individuals, are capable of violations of
international law.”52 In fact, the Second Circuit in Kiobel I held that federal courts lack
jurisdiction over ATS suits against corporations.53 Not every circuit followed this standard. The
Ninth Circuit disregarded the Kiobel I decision and found that there was no explicit bar to
corporate liability in the Act itself.54 Similarly, “the Seventh Circuit found that corporate civil
liability is ‘common around the world’ and determined that there is no reason not to subject
corporations to liability under the Alien Tort Claims Act.”55 The Supreme Court recently
addressed this circuit split in Jesner v. Arab Bank, holding that the ATS does not give federal
courts jurisdiction over foreign corporations, and federal courts should be hesitant to extend
common law torts against corporations.56 After Jesner the ATS will likely only apply to U.S.
corporations or individuals. A cultural resource plaintiff must also decide whether to pursue a
case against the U.S. corporate entity or the corporate employees and agents who physically

51

Jesner, 138 S. Ct. at 1433 n.10.
Craig Forcese, ATCA’s Achilles Heel: Corporate Complicity, International Law and the Alien Tort
Claims Act, 26 YALE J. INT’L L. 487, 498 (2001).
53
Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111, 145 (2d Cir. 2011).
54
Sarei v. Rio Tinto, PLC, 671 F.3d 736, 747-48 (9th Cir. 2011).
55
Flomo v. Firestone Nat. Rubber Co., 643 F.3d 1013 (7th Cir. 2011), cited in Joshi & Neumann, supra
note 31.
56
See Jesner, 138 S. Ct. at 1390.
52

105

carried out the harm.57 In either case, the plaintiff must show that the actor violated international
laws of universal concern.58
A U.S. corporation or individual committing a crime of universal concern can be held
liable for violating the law of nations.59 Courts have determined that some actions are so
egregious that sovereigns as well as individuals can be held liable.60 This is evident “with
respect to piracy, the slave trade, slavery and forced labor, aircraft hijacking, genocide, war
crimes, and other ‘offenses of 'universal concern.’”61 A private actor who commits any of these
atrocities will likely be an eligible defendant in an ATS case.

IV. DEGRADATION OF A CULTURAL RESOURCE IS A TORT IN VIOLATION OF THE
LAW OF NATIONS
In addition to bringing a case against the proper defendant, ATS plaintiffs must present
evidence that the defendant violated a U.S. treaty or international law. This requires plaintiffs to
clearly define their tort harm.
The following sections A and B will explore what types of tort harms can be remedied
under the ATS and explain why purely environmental tort claims are inadequate for protecting
ancestral lands. Section C will then analyze why plaintiffs should classify their tort harms as
genocide to recover under the ATS.
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A. Actionable Torts Under the Alien Tort Statute
ATS claims are based on a tort that either violates the law of nations or a treaty of the
United States.62 Not many ATS cases are based on violations of U.S. treaties. This is likely
because most U.S. treaties do not provide a private cause of action.63 If a U.S. treaty does not
allow a private cause of action, then Congress must pass legislation enabling plaintiffs to bring
cases under the treaty.64 Congress is often reluctant to do so.
If a treaty is self-executing, meaning that it does not require additional legislation or other
action for enforcement, then plaintiffs can rely on it in their ATS case. For example, the
Convention on the Prevention and Punishment of the Crime of Genocide65 is self-executing and
U.S. courts have applied it to cases against transnational corporations.66
In the absence of a private right of action under a U.S. treaty, courts will recognize
federal common law torts under the ATS. A court’s ability to recognize common law torts under
the ATS materialized in Sosa v. Alverez-Machain.67 In Sosa, the court reasoned that federal
courts have discretion to “recognize private causes of action for certain torts in violation of the
law of nations and that no development of law in the last two centuries has categorically
precluded federal courts from recognizing a claim under the law of nations as an element of
common law.”68 Therefore the vast majority of ATS cases are common law developments based
on the law of nations, including cases involving illegal exports, imports, and slavery. Before
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recognizing a common law action under the ATS, federal courts must determine whether a
violation is covered by the law of nations. The Sosa court created an elements test for answering
this question, which the court still looks to today.69 An initial, threshold question is whether a
plaintiff can demonstrate that the alleged violation is “of a norm that is specific, universal, and
obligatory.”70 Determining what laws are “the law of nations” can be tricky, but usually these
laws are identifiable based on the following elements:
(1) no state condones the act in question and there is a recognizable “universal”
consensus of prohibition against it; (2) there are sufficient criteria to determine
whether a given action amounts to the prohibited act and thus violates the norm;
(3) the prohibition against it is nonderogable and therefore binding at all times
upon all actors. This definition emphasizes that the “law of nations” consists only
of universal, concrete, and binding standards.71
Plaintiffs can find evidence to support their claim that a legal norm has become the law of
nations in international conventions, treaties, foreign court decisions, international tribunal
decisions, national policies, and evidence of common practices across national and foreign
jurisdictions. If the evidence supports a finding that a norm has international acceptance and is
therefore binding, then a violation of that norm can serve as a basis for an ATS case.
While plaintiffs using the law of nations as a foundation for federal common law has
been widely accepted across jurisdictions, the Jesner court expressed a desire to reverse this
trend:
Although not resolved in the Jesner Court’s opinion, several Justices expressed a
desire to revisit Sosa’s conclusion that federal courts have discretion under the
ATS to recognize new causes of action for violations of modern international
norms. If the Supreme Court were, in a future case, to hold that federal courts do
69
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not possess such discretion, ATS jurisdiction potentially could be limited to three
types of claims that were generally recognized as actionable violations of
international law at the time of the ATS’s enactment: (1) piracy; (2) interference
with the rights of ambassadors; and (3) violations of safe conducts.72 Such a
holding could cabin the scope of ATS jurisdiction so significantly that it
potentially could relegate the statute to its status during the long dormancy in
which it was a rarely invoked jurisdictional provision.73
Although federal common law under the ATS could disappear, plaintiffs have every right to
continue bringing cases until that day comes. A plaintiff should make every effort to connect
their cultural resource claim to a tort already recognized by the court, as to avoid presenting
something new that a judicially conservative court would be hesitant to recognize. Based on this
reasoning, an environmental tort claim, which has never been recognized under the ATS, should
be avoided in a case for the protection of ancestral lands.
B. Why Are Environmental Torts Excluded from ATS Protection? An Analysis
of Beanal and Flores.
In Beanal v. Freeport-McMoRan, a member of the Amungme tribe in Indonesia brought
a case against Freeport mining corporation. The plaintiff’s first amended complaint “allege[d]
that Freeport has committed environmental torts . . . .”74 The environmental tort claim
underlying the plaintiff’s ATS claim was based on “environmental violations from various
mining practices carried out in and nearby the locality where Plaintiff resides, including:
destruction, pollution, alteration, and contamination of natural waterways, as well as surface and
ground water sources; deforestation; destruction and alteration of physical surroundings.”75 The
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plaintiff’s environmental claim ultimately failed because Freeport’s “environmental practices do
not appear to have violated the law of nations.”76
In Flores v. Southern Peru Copper Corporation, the district court built upon the Beanal
court’s reasoning in regards to environmental torts.77 In Flores, the plaintiff, a resident of Peru,
brought a case against Southern Peru Copper Corporation, a mining company.78 The plaintiff
alleged that “Southern Peru's acts of egregious environmental pollution violated their rights to
life, health, and sustainable development, which plaintiffs contend[ed] are protected under
international law.”79 While the plaintiff in Flores tried to connect the environmental damages to
torts actionable under the ATS, the court could not find a right protected by international law:
I conclude that plaintiffs have not demonstrated that high levels of environmental
pollution, causing harm to human life, health, and sustainable development within
a nation's borders, violate any well-established rules of customary international law.
While nations may generally agree that human life, health, and sustainable
development are valuable and should be respected, and while there may be growing
international concern over the impact of environmental pollution on humanity,
plaintiffs have not demonstrated any general consensus among nations that a high
level of pollution, causing harm to humans, is universally unacceptable.80
Despite efforts by the United Nations and environmentalist groups, the perspective that pollution
and environmental degradation are issues of national concern alone and not the law of nations
prevails today.81 Considering this unfortunate truth, what makes ancestral lands more likely to
receive protection under the ATS when compared to non-cultural lands? In cases involving
indigenous peoples’ lands, the environmental harms are evidence of a tort that is readily
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recognized under the law of nations: genocide. Genocide is always prohibited by the law of
nations and actionable under the ATS. Because a claim to protect ancestral lands would most
likely be brought by a minority group and harms to a cultural resource can be evidence of an
intent to destroy the group, plaintiffs will probably have a better chance of protecting their
ancestral lands under a genocide claim as opposed to an environmental tort claim.
C. Plaintiffs Can Base an ATS Case on Genocide to Protect Cultural Resources.
In Beanal, the court swiftly dismissed the plaintiff’s claim concerning environmental
torts, but the plaintiff’s alternative claim of cultural genocide “cause[d] the court to pause.”82
The court reasoned that because the indigenous peoples constituted a protected group they could
be susceptible to genocide.83 Despite this, the plaintiff’s cultural genocide claim ultimately
failed because “cultural” genocide is not protected by the Convention on the Prevention and
Punishment of the Crime of Genocide or the law of nations.84 The court held:
The problem is that Beanal has failed to make the core allegation that Freeport is
committing genocide on a group of people. If Beanal in fact means that Freeport is
destroying the Amungme culture, then he has failed to state a claim for genocide.
On the other hand, if Beanal intended to state that Freeport is committing acts with
the intent to destroy the Amungme group, i.e. its members, then he has failed to
make this allegation sufficiently explicit.85
Since the plaintiff’s claim lacked specificity, the court was “unwilling to make leaps of logic
necessary to support a claim for genocide based on unpled facts.”86 Yet this decision left an
option available to future plaintiffs: if the harms caused by a corporation's development or use of
ancestral lands ultimately destroys an indigenous group, the genocide claim may pass muster
82
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their ancestral lands is evidence of actual genocide as opposed to merely an environmental tort,
or cultural genocide.
The Convention on the Prevention and Punishment of the Crime of Genocide defines
genocide as:
[A]ny of the following acts committed with intent to destroy, in whole or in part,
a national, ethnical, racial, or religious group, as such: (a) Killing members of the
group; (b) Causing serious bodily or mental harm to members of the group; (c)
Deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part; (d) Imposing measures intended to
prevent births within the group; (e) Forcibly transferring children of the group to
another group.88
Every western country has ratified this Convention, including the United States. Nations that
have not ratified the Convention are still held to its standards, because it is considered an
international norm. In addition, the Convention covers sovereign and non-sovereign actors. So
long as the actor had specific intent and directed its actions towards a defined group, the actor
can be held liable for genocide.89
To bring a claim that aligns with the Convention, a plaintiff should argue that degradation
of ancestral lands is evidence of genocide. The analysis for this claim will focus on whether
degradation of ancestral lands central to a minority group amounts to an act committed with the
intent to destroy them by “deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction.”90
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This is not an easy argument to make. Genocide cases have always involved killing
members of a group.91 It is likely a defendant would argue the degradation of ancestral lands
central to tribal identity does not rise to the same level of violence evidenced in previous
contexts. Yet this defense fails to address the Convention’s use of “complete destruction.”
Instead of stopping at “killing members of a group,” the Convention drafters included broader
language to capture actions that do not cause loss of life but are still forms of genocide. It is well
known that the principal drafter of the Genocide Convention, Raphael Lemkin, intended the term
genocide to apply more broadly than it is generally understood today:
In his definition . . . all kinds of destructive anti-group acts, committed by any
actors, are seen as belonging to the same class, and are thereby criminalized. The
strength of the idea is its breadth: for Lemkin acts like killing, deportation,
dispossession and cultural destruction were not simply distinct crimes but
manifestations of the overarching crime of group destruction. He aimed to entrench
this idea both in international law and in historic inquiry so that a general problem
of violence against population groups would be widely recognized.92
The far-reaching purpose of the Convention is further evidenced by the fact that attempted
genocide is also actionable.93 Plaintiffs can argue that the destruction of ancestral lands is
evidence of an attempt to destroy their people group and seek judicial remedies before the
situation escalates further. A cultural resource plaintiff whose case is centered on the
environment will be more successful than the Beanal and Flores plaintiffs, because
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environmental cultural resources are a part of the indigenous personhood—a requisite for
genocide. The Flores and Beanal plaintiffs failed to make this connection. A tribe has a distinct
culture and ethnicity that is intertwined with land; by destroying the land, defendants have at a
minimum attempted to destroy the group.94
Despite the support for this argument in the text and purpose of the Convention, some
defendants may argue that the prevailing interpretation today is to only consider mass killings as
evidence of genocide. This counterargument, which fights against the plain language of the
Convention as codified in the United States and in other countries, should fail in even the most
scrutinizing courts. Multiple international and U.S. treaties support the view that the right to
exist as a distinct people group is a universal norm. For example, the Universal Declaration of
Human Rights supports this right, and “[a]lthough formally the Declaration is a non-binding
U.N. General Assembly resolution, it has, in the eyes of many international lawyers, passed into
the realm of customary international law.”95

CONCLUSION
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In sum, the Alien Tort Statute is a jurisdictional grant that allows U.S. courts to hear tort
claims against government and private actors in cases where the tort touches and concerns the
United States and violates the law of nations. Despite its purpose, plaintiffs must overcome
initial hurdles to avoid dismissal. This includes identifying the proper defendant and tort harms,
and making sure the tort harms are well connected to a universally accepted norm.
Whether a court will consider an ATS dispute requires a plaintiff to appeal to the court’s
discretion and preference to only hear cases that are well connected to the United States. This
will require plaintiffs to state a claim that is much more compelling than an environmental tort
claim. Yet the threshold does not require a plaintiff to suffer serious bodily harm. Torts against
environmental cultural resources ought to land squarely within this realm. Environmental
cultural resources are much more than just land: they define a people group. Harms to cultural
resources are harms to indigenous peoples, resulting in their destruction and inability to continue
as a group. Courts should not wait until an indigenous group is burdened to the point of death to
provide relief from cultural resource harms under the ATS. The ATS exists to provide
jurisdiction for torts against the law of nations; U.S. courts should use this authority to remedy
such harms.

