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EDITOR INTRODUCTION 

In legal spaces, academic discussions about social justice are often 
theoretical exercises divorced from the lived experiences of marginalized 
communities. This volume rejects the idea that academic discourse can be 
unmoored from action and inclusion. Instead, the articles within were 
thoughtfully compiled with the idea that the Law Journal for Social Justice 
must use our privilege and platform to center marginalized communities and 
spur action among legal practitioners, students, and professors. To this end, 
the articles within Volume XV combine academic analysis, diverse 
perspectives, and calls to action.  

In “[Sir,] [T]his Isn’t Your ID . . . It Has an ‘F” on it.”—The Lack of 
Gender Inclusivity in the 19th Amendment and the Systematic Suppression 
of Trans* Voters, author Stephanie W. DiDomizio-Ray discusses the 
harmful impact of voter identification laws on trans* and gender-
nonconforming people. DiDomizio-Ray concludes with an analysis of 
whether adopting gender neutral identification markers would ameliorate 
the discrimination and harassment that trans* and gender-nonconforming 
individuals face at the polls. 

In The Intersection of Strategic Settlement Practice, Bad Precedent, and 
Bad Lawyering in Intersectional Discrimination Claims, author Katherine 
E. Miller analyzes intersectional discrimination employment claims and 
provides practical guidance for attorneys pleading such claims. Miller also 
urges the Equal Employment Opportunity Commission to “publish charge 
and settlement statistics specific to intersectional and multiple bases claims” 
to decrease judicial hesitancy in this area. 

In At the Intersection of Competing Social Values: Evaluating the 
Criminal Law Approach Addressing the Opioid Crisis, Bingzi Hu explores 
the tension between two competing public health concerns: the opioid 
overdose crisis and widespread chronic pain. Hu addresses current criminal 
legal approaches to these concerns and proposes solutions that balance both 
public health problems.  

In Planting the Seeds of Justice: Developing Effective Incentives for 
Urban Gardening, LJSJ Articles Editor Isaac Kort-Meade advocates for 
city governments to expand the incentivization of community gardening. 
He proposes amendments to zoning codes that would facilitate community 
gardening as a way to promote food justice, racial justice, and 
environmental justice.  

In Breaking the PATTERN: A Critique of the Department of Justice’s 
Newest Risk-Assessment Tool and its Use for Home Confinement Reviews 
During the COVID-19 Pandemic, author Abigail H. Mason critiques the 
Prisoner Assessment Tool Targeting Estimated Risk and Needs 
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(PATTERN) used by the Department of Justice (DOJ) for determining the 
risk of recidivism by people who are currently incarcerated. Mason calls for 
a rehabilitative approach to justice and more transparent information about 
PATTERN from the DOJ.  

In Using Private Law as a Vehicle for Social Change: A Feminist 
Approach, author Professor Susan M. Chesler argues that private contract 
law can be used to create social change. Professor Chesler specifically 
posits feminist perspectives in contract drafting—such as employment 
agreements that protect against gendered and sexual violence or prenuptial 
agreements that account for gendered economic inequalities—as a way to 
drive this change.  

In Collateral Consequences or Normative Values? Reentry Concerns 
and the Racial Hierarchy, author Victoria Hawley Crittenden explores the 
harm that collateral consequences—such as housing limitations and 
requirements to disclose criminal records to employers—create for people 
who have experienced incarceration, with a particular focus on how 
collateral consequences uphold White supremacy and racism. Hawley 
Crittenden proposes reforms such as elected parole boards, informing 
people experiencing incarceration of collateral consequences, automatic 
expungement and sealed records, and defunding prisons to reallocate 
funding to reentry support.   

In Harming, Not Healing: How Well-Intentioned COVID-19 Law 
Exploits the Most Vulnerable, author Kendra J. Muller evaluates the effects 
of COVID-19 emergency laws on people who are disabled, medically high-
risk, and elderly. Muller argues that harmful consequences for people with 
disabilities can be prevented by incorporating their voices and needs into 
the lawmaking process.  

LJSJ has also worked internally toward fostering action-oriented legal 
discourse. To this end, our Symposium was a virtual and in-person panel 
discussion titled Education & Access that was moderated by Professor 
Angela Banks and included Professor Thalia Gonazález, Professor Rachel 
F. Moran, Professor Kip M. Hustace, and practitioner Danny Adelman.  

As we enter the third year of the COVID-19 pandemic and collectively 
experience accompanying academic, personal, and professional burnout, we 
are grateful for the continued work of LJSJ’s Board and Associate Editors. 
Your efforts to reshape the legal landscape in a way that recognizes the 
needs of historically marginalized groups and individuals, centers diversity 
and intersectionality, and encourages on-going learning is needed. Thank 
you for your work and your willingness to share your knowledge. 

 
Kacie Fountain 

EDITOR-IN-CHIEF 
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EDITORS’ NOTE ON LANGUAGE USAGE 
 
 As a law journal with a social justice mission, our continued efforts to 

justly occupy our privileged space include conversations with our members, 
authors, and Board about the language we use in our publication. It is our 
responsibility to be transparent, thoughtful, and open to learning about our 
language choices. This year, we have adopted the following conventions: 

Following the lead of Black journalists, authors, and academics, LJSJ 
will capitalize the term “White” to confront White supremacy.1 Please read 
the cited resources to understand this capitalization convention directly 
from Black and Brown experts. LJSJ respects that not every Black, Brown, 
or Indigenous author capitalizes “White” or believes that this capitalization 
convention is most effective for combating racism.2 No community is 
monolithic in its approach to grappling with how language use implicates 
issues of race, power, and oppression.  

LJSJ also uses gender-neutral, gender-expansive, and non-binary 
language. LJSJ uses singular “they” when speaking about individuals 
generally, rather than the binary “he or she.” Where authors are discussing 
issues relating to gender, they are encouraged to use gender-expansive 
language. Where authors deviate from these conventions, we ask that they 
identify the reasoning behind their language choices.  

As a matter of on-going practice, LJSJ continuously compiles inclusive 
and expansive language guides. We recognize that our mission to be 
socially just in our language and publication conventions is an on-going 
process. We accept the responsibility of continuing to reevaluate, learn, and 
adapt our language use consistent with our mission and values.

 
1 Eve L. Ewing, I’m a Black Scholar Who Studies Race. Here’s Why I Capitalize 

“White,” MEDIUM (Jul. 2020), https://zora.medium.com/im-a-black-scholar-who-studies-
race-here-s-why-i-capitalize-white-f94883aa2dd3; NATIONAL ASSOCIATION OF BLACK 
JOURNALISTS, NABJ Statement on Capitalizing Black and Other Racial Identifiers (June 
2020), https://www.nabj.org/page/styleguide; Nell Irvin Painter, Why “White” Should be 
Capitalized, Too, WASHINGTON POST (July 2020), https://www.washingtonpost.com/ 
opinions/2020/07/22/why-white-should-be-capitalized/; Ann Thúy Nguyễn and Maya 
Pendleton, Recognizing Race in Language: Why We Capitalize “Black” and “White,” CTR 
FOR THE STUDY OF SOC. POLICY (Mar. 23, 2020), https://cssp.org/2020/03/recognizing-
race-in-language-why-we-capitalize-black-and-white/;  Kwame Anthony Appiah, The 
Case for Capitalizing the B in Black, THE ATLANTIC (June 2020), https://www.theatlantic. 
com/ideas/archive/2020/06/time-to-capitalize-blackand-white/613159/.  

2 Anne Price, Spell it with a Capital “B,” MEDIUM (Oct. 1, 2019), https://insightcced. 
medium.com/spell-it-with-a-capital-b-9eab112d759a. 
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“[SIR,] [T]HIS ISN’T YOUR ID . . .  IT HAS AN ‘F’ ON IT.”1—THE 
LACK OF GENDER INCLUSIVITY IN THE 19TH AMENDMENT AND 

THE SYSTEMATIC SUPPRESSION OF TRANS* VOTERS 

By: Stephanie W. DiDomizio-Ray† 

ABSTRACT 
This paper discusses the challenges trans* and gender-nonconforming 
people face when voting due to the framing of the 19th Amendment and 
strict voter I.D. laws. These and other policies present a barrier for many 
non-cisgender people when attempting to vote in federal elections. As 
various gender identities have evolved, state and federal laws have not 
adapted to protect the voting rights of the trans* community. This requires 
gender non-conforming and trans* people have to navigate these strict laws 
in order to obtain the “accurate” and necessary identification to vote.  This 
transforms voting from an empowering experience to something much more 
traumatic and stressful. This paper will discuss the nuances of these 
barriers to voting in addition to the emergence of gender-neutral 
identification and the debate surrounding its implementation. 

 
“A man without a vote is a man without protection.”2 
President Lyndon B. Johnson, Former U.S. President 

 
INTRODUCTION 

The United States Constitution is revered as the document that 
established the rights of its citizens—but in doing so, it excluded the rights 
of many. An example of such rights is the right to vote. The 19th 
Amendment of the Constitution is one of the most recognizable declarations 
of equality: awarding women the right to vote.3 For the gender 

 
† Stephanie W. DiDomizio-Ray, Juris Doctor Candidate, August 2022, Western 

Michigan University Thomas M. Cooley Law School, W.M.U Cooley Law Review 
Member, B.A. Politics and Latin American Studies, Mount Holyoke College, 2014. I 
dedicate this paper to my partner Michael and father William Stratton Ray. 

1 Julie Moreau, Strict ID Laws Could Disenfranchise 78,000 Transgender Voters, 
Report Says, NBC (Aug. 17, 2018, 11:05 AM), https://www.nbcnews.com/feature/nbc-
out/strict-id-laws-could-disenfranchise-78-000-transgender-voters-report-n901696. 

2 Lyndon B. Johnson Quotes, BrainyQuote.com, https://www.brainyquote. 
com/quotes/lyndon_b_johnson_157403 (last visited Sept. 22, 2021). 

3 U.S. CONST. amend. XIX. 
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nonconforming4 and trans*5 communities the 19th Amendment creates a 
unique dilemma. First, while the 19th Amendment grants equal voting 
rights, it does so under the confines of biological sex, not one’s gender 
identity. The 19th Amendment laid a foundation that fails to recognize that 
one’s identity can be defined or expressed beyond their assigned sex at birth. 
This rigid definition of sex prevents federal recognition of individuals with 
varying gender identities under the law. Second, the lack of federal 
recognition of gender allows individual states the discretion to enact 
legislation removing protections for the trans* community.6 State voter 
identification laws actively discriminate against the trans* community by 
requiring individuals to provide a photo ID that matches their perceived 
gender identity when voting.7 In order to meet these requirements, trans* 
individuals are subject to a costly process.8 For trans* people, this means 
that one’s ability to vote is almost completely determined by where you 
live.9 Third, while some countries and some states are lifting identification 
restrictions and recognizing diverse gender identities, the trans* community 
is still struggling to obtain recognition as voters and a community worthy 
of recognition.10 
 
 
 

 
4 Gender Nonconforming, Merriam-Webster, https://www.merriam-webster.com 

/dictionary/gender%20nonconforming (“exhibiting behavioral, cultural, or psychological 
traits that do not correspond with the traits typically associated with one’s sex”) (last visited 
Dec. 8, 2020). 

5 PFLAG National Glossary of Terms, PFLAG, https://pflag.org/glossary (last updated 
Jan. 2021). For the purposes of this paper, “trans*” is meant to include transgender, gender 
nonconforming, and non-cisgender identities. 

6 Christy Mallory, Luis A. Vasquez & Celia Meredith, Legal Protections for LGBT 
People After Bostock v. Clayton County, Williams Institute, UCLA School of Law 1, at 1-
6 (Aug. 2020), https://williamsinstitute.law.ucla.edu/wp-content/uploads/Bostock-State-
Laws-Jul-2020.pdf. 

7 Ryan Thoreson & Jordan Cozby, Trans Voters Will be Disenfranchised in 2020 
Unless We Take Action, ADVOCATE (June 26, 2019, 6:31 AM), https://www.advocate.com/ 
commentary/2019/6/26/trans-voters-will-be-disenfranchised-2020-unless-we-take-
action?fbclid=IwAR3WQ7ndbYbPi3W5vHUTFeUato8iznSp78qhyZjM6GHFpSvhysno
mnArGqs. 

8 Adryan Corcione, 13 Stories of Folks Who Had a Legal Name Change, TEEN VOGUE 
(Mar. 13, 2018), https://www.teenvogue.com/story/trans-non-binary-name-change-stories. 

9 Id. 
10 Amy Harmon, Which Box Do You Check? Some States Are Offering a Nonbinary 

Option, N.Y. TIMES (May 29, 2019), https://www.nytimes.com/2019/05/29/us/nonbinary-
drivers-licenses.html.; Melissa Eddy, Not Male or Female? Germans Can Now Choose 
‘Diverse’, N.Y. TIMES (Dec. 14, 2018), https://www.nytimes.com/2018/12/14/world/ 
europe/transgender-germany-diverse.html. 
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HISTORICAL BACKGROUND 
 
I. THE 19TH AMENDMENT “ON ACCOUNT OF SEX:” THE 

VICTORY AND ITS LIMITATIONS 
Under the Constitution, it is the right of the American people to vote for 

their elected officials.11 Although voting was labeled an enumerated right, 
it was granted only to men.12 In the late 19th century, women were often 
regarded as personal property and expected to be the representative of the 
family and the home—not meant to participate politically.13 Additional 
amendments to the constitution were continually interpreted to exclude 
women.14 The 14th Amendment of the Constitution gave the federal 
government the power to penalize states who denied male citizens age 
twenty-one or older the right to vote; the 15th Amendment granted African-
American men the right to vote.15 At the Seneca Falls Convention, women’s 
suffragists advocated for political and social autonomy–that women and 
men deserved the vote and equal protection under the law.16 Finally, in 
1920, the states ratified the 19th Amendment, which reads, “[t]he right of 
citizens of the United States to vote shall not be denied or abridged by the 
United States or by any State on account of sex. Congress shall have power 
to enforce this article by appropriate legislation.”17  

In lay terms, the 19th Amendment declared that an individual’s right to 
vote cannot be impeded based on one’s sex.18 While the 19th Amendment 
may have achieved the goal of the women’s suffrage movement, basing the 
right to vote on one’s sex inherently excludes those who do not identify with 
their assigned sex or who have defined their own gender identity. It 
ultimately fails to recognize the difference between a person’s assigned sex 
and their gender identity. 

 
II. SEX V. GENDER: FROM DISCONNECTION TO AFFIRMATION  
In our modern culture, there is a perception that there are two sexes that 

all individuals are born into: male or female. Sex, in general, is defined in a 
biological context—it is assigned to one at birth and determined by the 

 
11 U.S. CONST. amend. XIV, § 2; Id. amend. XXIV, § 1. 
12 U.S. CONST. amend. XIV, § 2. 
13 Women’s Suffrage, HISTORY (Feb. 23, 2021), https://www.history.com/topics/ 

womens-history/the-fight-for-womens-suffrage. 
14 Id. 
15 Id. 
16 Id. 
17 U.S. CONST. amend. XIX. 
18 Id. 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XV 

 
 

7 

genitalia one is born with.19 Gender, on the other hand, is based on one’s 
“beliefs, feelings, and behaviors.”20 One’s gender identity is formulated by 
one’s social behaviors and personal presentation that is “based on their 
perceived sex.”21 As the difference between sex and gender emerged so did 
categories to describe an individual’s relationship with their gender.22 When 
an individual’s gender identity matches their biological sex, they are 
generally defined as “cisgender.”23 For someone who identifies as trans*, 
their sex assigned at birth does not match their gender identity.24 

To reconcile this, many trans* individuals decide to transition from their 
biological sex to their desired sex, or simply depart from their biological 
sex and embrace a self-defined gender identity.25 For a trans* person, 
transitioning can take three distinct forms.26 First, an individual can 
transition socially—meaning an individual decides to formulate their life, 
their social circle, and physical presentation in conformity with their gender 
identity.27 One can also transition medically and choose to alter their body 
to affirm their gender identity.28 For many, this transition is initiated by 
taking hormones (testosterone or estrogen).29 Some may also decide to 
surgically alter their body. 30 Other trans* individuals may decide to legally 
transition.31 This could involve legally changing one’s name and gender 
marker on essential identification documents.32 Although transitioning is a 
highly individual process, some combination of legal, social, and physical 
transition is paramount for trans* people to feel comfortable with their body 
and their gender.33 However, a trans* person’s ability to transition is often 
impeded by restrictive state and federal law. 

 
19 Kyle Velte, Mitigating the “LGBT Disconnect”: Title IX’s Protection of Transgender 

Students, Birth Certificate Correction Statutes, and the Transformative Potential of 
Connecting the Two, 27 AM. U.J. GENDER SOC. POL’Y & L., 195, 200 (2019). 

20 Id. at 201. 
21 Id. 
22 Id. 
23 Id. 
24 Id. 
25 Id. at 203. 
26 Id. 
27 Id. 
28 Id. at 204. 
29 Id. 
30 Id. 
31 Id. 
32 Id. 
33 See generally Velte, supra note 19. 
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III. THE PRESENT DILEMMA—THE INABILITY TO PROTECT 
GENDER IDENTITY 

Today, there are approximately 1.5 million trans* people in the United 
States.34 Of all self-identified trans* adults in the United States, 13% are 
between the ages of eighteen and twenty-four.35 63% are between the ages 
of twenty-four and sixty-four.36 Despite the growing trans population, 
national protections for trans* people are few and far between. In Bostock 
v. Clayton County, the Supreme Court addressed gender identity 
discrimination in the workplace.37 The Court held that the defendant 
employer could not refuse employment to a trans* woman on the basis of 
her gender identity.38 The Court reasoned that employment discrimination 
on the basis of gender identity and sexual orientation is equivalent to 
discrimination on the basis of sex.39 While the Court invalidated gender 
identity discrimination, this holding specifically addressed employment, a 
singular environment and set of circumstances where trans* people face 
discrimination.40 Despite this ruling, federal laws still fail to adequately 
protect the trans* community against gender identity discrimination in areas 
outside of employment.41 As a result, states continue to have discretion to 
implement laws that purposely discriminate against trans* individuals.42 
For example, Florida, Georgia and Texas state laws allow discrimination on 
the basis of gender identity and against trans* individuals.43 In these states, 
a trans* person can be legally rejected from employment, prevented from 
owning or maintaining a home, and ejected from social events just for being 
trans*.44 In some states, trans* people are also denied social services.45 For 
example, in October of 2020, the Board of Social Workers in Texas voted 
to remove restrictions that prohibited social workers from refusing state 

 
34 Adam P. Romero, The Nineteenth Amendment and Gender Identity Discrimination, 

Issue 3 LITIG. 48, 48-50 (2020). 
35 Jody L. Herman, Andrew R. Flores, Taylor N.T. Brown, Bianca D.M. & Kerith J. 

Conron, Age of Individuals Who Identify as Transgender in the United States, WILLIAMS 
INSTITUTE, UCLA SCHOOL OF LAW 1, 1-3 (Jan. 2017), https://williamsinstitute. 
law.ucla.edu/wp-content/uploads/Age-Trans-Individuals-Jan-2017.pdf. 

36 Id. at 2. 
37 Bostock v. Clayton County, 140 S.Ct. 1731 (2020). 
38 Id. at 1731. 
39 Id. at 1741-42. 
40 Mallory et al., supra note 6, at 1-5. 
41 Id. 
42 Id. 
43 Romero, supra note 34, at 49. 
44 Id. at 47-9. 
45 Edger Walters, New Texas Rule Lets Social Workers Turn Away Clients Who are 

LGBTQ or Have a Disability, THE TEX. TRIB. (Oct. 4, 2020), https://www.texastribune.org/ 
2020/10/14/texas-social-workers-rule-discrimination-lgbt-disabilities/. 
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services on the basis of gender identity, echoing a decision by Texas 
lawmakers to restrict protections for its LGBTQ citizens.46 

In addition to state challenges, President Trump specifically targeted 
trans* communities with discriminatory rhetoric and policies.47 Upon 
entering office in 2017, President Trump withdrew legislation that allowed 
trans* students to use the bathroom that corresponds with their gender 
identity.48 In 2019, the Trump Administration also announced that it would 
no longer allow trans* individuals to serve in the U.S. Armed Forces, 
specifically that “anyone with gender dysphoria who is taking hormones or 
has already undergone a gender transition will not be allowed to enlist.”49 
The Department of Defense specified that troops with “gender dysphoria 
[will] have to serve in their sex as assigned at birth” and cannot transition 
medically. 50 Echoing this decision, the Department of Health Services 
voiced its support to establish a legal definition of sex, prescribed only by 
genitalia and assigned at birth–defining gender as purely biological.51 The 
Trump Administration was not just seeking to restrict gender identity, it 
campaigned to erase it. 

This rhetoric, and the federal government’s inability to protect the 
trans* community, creates an environment where trans* people are under 
constant threat.52 If state laws do not provide ample protection to protect the 
civil rights of trans* people, the trans* community will continue to face 
discrimination and suppression of essential rights, including the right to 
vote.53 

 

 
46 Id. 
47 Brendan Williams, President Trump’s Crusade Against the Transgender Community, 

27 AM. U. J. GENDER SOC. POL’Y & L., 525, 525-31 (2019). 
48 Jeremy W. Peters et al., Trump Rescinds Rules on Bathrooms for Transgender 

Students, N.Y. TIMES, Feb. 22, 2017, https://www.nytimes.com/2017/02/22/ 
us/politics/devos-sessions-transgender-students-rights.html.  

49 Hallie Jackson & Courtney Kube, Trump’s Controversial Military Policy Goes into 
Effect, NBC News (Apr. 12, 2019), https://www.nbcnews.com/feature/nbc-out/trump-s-
controversial-transgender-military-policy-goes-effect-n993826. 

50 Id. 
51 Williams, supra, at 525. 
52 Id. at 525-32. 
53 See generally Romero, supra note 34; see generally Mallory et al., supra note 6. 
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IV. VOTING WHILE TRANS*—A PROCESS RIDDLED WITH 
POLITICAL AND SOCIAL BARRIERS 
 

A. Trans* Voters: A Growing Population with a Big 
Problem 

Today, the electorate of eligible trans* voters is higher than ever 
before.54 Approximately nine million LGBTQ voters are predicted to have 
a substantial role in national elections.55 It is estimated that 965,350 trans* 
people were eligible to vote in the November 2020 election, but 42% of 
trans* voters did not have an ID that matched their gender presentation.56 
Voters in the 2016 election faced a similar dilemma.57 According to the 
2015 United States Transgender Survey, just 11% of respondents claimed 
that all of their government IDs reflected their preferred name and gender.58 
But 68% of respondents said that they do not own a government ID that 
reflects their preferred personal information.59 This discrepancy impacts the 
trans* community’s ability to participate in society socially and 
politically.60 

Identity documents allow individuals to actively participate in society.61 
They allow people to travel, make purchases, operate a vehicle, obtain an 
education, and exercise their right to vote.62 For trans* individuals, identity 
documents have a heightened purpose—documentation that accurately 
reflects one’s gender identity allows one to actually live and experience life 
in their correct gender.63 Currently, thirty-four states require voters to 
produce identification when arriving at the polls to vote.64 In Alabama, 
Georgia, Indiana, Kansas, Mississippi, Tennessee, Virginia, and Wisconsin, 
every voter is required to present a government-issued ID, such as a driver’s 

 
54 See generally Mallory et al., supra note 6. 
55 Christy Mallory, The 2020 LGBT Vote, WILLIAMS INSTITUTE, UCLA SCHOOL OF 

LAW 1, at 1 (Oct. 2019), http://williamsinstitute.law.ucla.edu/wp-content/uploads/2020-
LGBT-Vote-Oct-2019.pdf. 

56 Sarah Fielding, ‘The System is Unfair’: U.S. Trans and Non-Binary People Hit by 
Voting Barriers, THE GUARDIAN (June 16, 2020, 3:38 PM), https://www.theguardian.com/ 
us-news/2020/jun/16/trans-people-voting-november-election. 

57 NAT’L CTR. FOR TRANSGENDER EQUAL., The Report of the 2015 U.S. Transgender 
Survey, 2015 U.S. TRANSGENDER SURVEY 1, 9 (2016), https://transequality.org/ 
sites/default/files/docs/usts/USTS-Full-Report-Dec17.pdf. 

58 Id. 
59 Id. 
60 Velte, supra note 19, at 210-11. 
61 Id. 
62 Moreau, supra note 1. 
63 Velte, supra note 19, at 210. 
64 Moreau, supra note 1. 
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license or a passport.65 In these eight states combined, over 50% of eligible 
trans* voters do not have updated photo identification that reflects their 
preferred name and gender.66 Complying with these laws creates an added 
pressure and urgency for trans* individuals to change their name and gender 
marker. However, changing one’s documentation is a complicated 
bureaucratic nightmare. 

 
B. Changing One’s Name and Gender Marker: A Mind-

Boggling but Life-Changing Process 
For many trans* individuals, changing identification documents can be 

a crucial step to embracing their gender identity and avoiding obstacles as 
they navigate the world.67 Since the 1980s, states have laid their own 
requirements to grant a petition to change one’s gender marker or name on 
their government ID.68  

Some states required applicants to provide documentation that they had 
obtained gender affirming surgery prior to granting any change to 
identification.69 By the 2000’s, some states abandoned the surgical 
requirement, instead requiring a letter from a physician indicating the 
applicant’s desire for the change.70 But in the last decade, some states have 
eased these requirements while others remain unchanged. 71 For example, 
in the Matter of Cortez, the Arizona Court of Appeals held that the petitioner 
was entitled to change his name after previously being denied for lack of 
proof of physical change to his body.72 In the Matter of R.E., the Indiana 
Court of Appeals held that lack of evidence of gender affirming surgery is 
not grounds to deny a trans* petitioner’s name change request.73  

According to the National Center for Transgender Equality, changing 
one’s name and gender marker on essential documents is far from an 
expeditious process.74 In order to start a legal name and gender marker 

 
65 Id. 
66 Id. 
67 Megan Brodie Maier, Altering Gender Markers on Government Identity Documents: 

Unpredictable, Burdensome, and Oppressive, 23 U. PA. J.L & SOC. CHANGE 203, 204-05 
(2020). 

68 Id. at 206. 
69 Id. 
70 Id. 
71 Id. at 205-7. 
72 Alyson Dodi Meiselman, Katrina C. Rose & Phyllis Randolph Frye, Cause of Action 

for Legal Change of Gender, 24 CAUSES OF ACTION 2D 135, 1, 14 (2004). 
73 Id. 
74 Identification Documents and Transgender People: An Overview of the Name and 

Gender Marker Change Process in the United States, NAT’L. CTR. FOR TRANSGENDER 
EQUAL.,https://transequality.org/sites/default/files/docs/resources/ID-Documents-
Overview.pdf (last visited Sept. 21, 2021). 
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change, a person must file a court order to legally change their name in the 
state in which they reside.75 This may require an initial court fee or 
publication of the petition for name change in the local newspaper, or both, 
depending on the state.76 If the court order is granted, the applicant must 
pay additional fees to obtain certified copies of the order.77 Next, the 
applicant must update their Social Security card with their new their name.78 
If the applicant is changing their gender marker, most states will require a 
“proof of transition” by providing a passport, birth certificate, court order, 
or a letter from a physician verifying the applicant is receiving “clinical 
treatment” towards their transition.79 While this is the general roadmap for 
name or gender change petitions, some states require an applicant to jump 
through additional hoops.80  

In Florida there is no publication requirement; however, an applicant is 
required to submit to a criminal background check and fingerprinting before 
they are assigned a hearing on their name change petition.81 In addition to 
fronting these costs, the applicant must wait several weeks to a month to 
receive results.82 Once the applicant has passed the background portion, 
they are permitted to submit a full name change petition and pay a filing fee 
ranging between $300-$500, after which the court will assign a hearing 
date.83 At the hearing, the judge has discretion to grant a name or gender 
marker change.84 In other states, the name change process is slightly less 
complicated.85 In Massachusetts, for example, no criminal background 
check is required.86 Instead, an applicant must file a name change petition 
with the Probate and Family Court in the county where the applicant resides, 

 
75 Id. 
76 Id. 
77 Id. 
78 Id. 
79 Id. 
80 Id. 
81 Name Change and Gender Change Guide for Residents of Florida, NAT’L. CTR. FOR 

TRANSGENDER EQUAL., 67 https://transequality.org/sites/default/files/docs/id/Florida% 
20Name%20and%20Gender%20Change%20Guide%20FINAL%20Aug%202017.pdf 
(last visited Sept. 21, 2021). 

82 Id. 
83 Id. 
84 Id. 
85 Name and Gender Marker Change: Massachusetts Quick Reference Guide, GLAD 

& MASS. TRANSGENDER POL. COAL., http://www.glad.org/wp-content/uploads/2020 
/05/Massachusetts-Name-and-Gender-Change-Quick-Reference-Guide-2020.pdf (last 
visited Sept. 21, 2021). 

86 Legally Change Your Name as an Adult, MASS.GOV. https://www.mass.gov/how-
to/legally-change-your-name-as-an-adult (last visited Sept. 21, 2021). 
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and submit an original birth certificate and a court activity record form to 
obtain a hearing.87  

Although this process may seem straightforward, the cost, stress, and 
uncertainty tend to deter trans* folks from changing their name despite the 
urgency they may feel to do so.88 Currently, 40% of U.S residents “[do not] 
have $400 for an unexpected expense.”89 This can be even more challenging 
for minority groups like the LGBTQ and trans* communities.90 In reality, 
trans* people have two choices: start the lengthy process to legally 
transition for an opportunity to live as their desired gender identity, or 
remain trapped in an unfit name and gender marker, disconnected from their 
community.91 In one interview, an individual mentioned “having a name 
and gender that matches how you identity [and] how society perceives you, 
makes navigating public spaces a little less stressful.”92 For some, not 
obtaining a name and gender marker change would lead to continued 
anxiety, fear, and discrimination.93 “H”, a young adult from New Jersey, 
said “[t]he financial stress was incredible, but it was such a mental health 
necessity that I knew I had to sacrifice for it. The New Jersey court system 
made this process almost inaccessible to me with fees, travel, [and] their 
inability to do anything electronically.”94  “K,” an adult from New York, 
stated, “I changed my name simply because my old one certainly didn’t 
reflect who I was, inside or out . . . . [The process took] longer than I would 
have hoped—about six months.”95 “S” in Missouri attempted the name 
change process without the assistance of a lawyer.96 She was able to change 
her name after some back and forth with the court system, but was initially 
unable to change her gender on official documentation.97 It was not until the 
courts created a loophole allowing people to change their gender marker 
without proof of surgery that “S” was able to change her gender marker.98 
“T” in California described “[feeling] a huge weight and a spike in anxiety 
doing this [changing their name] at the time I began . . . . The fees for name 
and gender change are expensive (over $500) and those funds weren’t 

 
87 Id. 
88 Corcione, supra note 8; 2015 U.S. Transgender Survey, supra note 59, at 9. 
89 Casey Quinlan, Protecting Voting Rights for Trans People Is a Must for Us All, BITCH 

MEDIA (Apr. 8, 2020), https://www.bitchmedia.org/article/trans-voters-face-ballot-box-
obstacles. 

90 Id. 
91 Id. 
92 Corcione, supra note 8 (full names of interviewees omitted to preserve anonymity). 
93 Id. 
94 Id. 
95 Id. 
96 Id. 
97 Id. 
98 Id. 
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available.”99 “T” managed to locate a support fund from lawyers all over 
the country to obtain the money to pay the required fees.100 Without it, 
changing their name would have been impossible.101 These stories reveal a 
clear pattern: the ability of a trans* person to change their name or gender 
marker is completely dependent on state requirements and one’s access to 
finances, time, and resources.102 While obtaining affirming documentation 
reflects one’s chosen gender and name on paper, trans* people still face 
barriers when they try to vote.  

 
C. Barriers at the Polls: Where Perception Prompts 

Discrimination  
It is estimated that over 300,000 eligible trans voters face barriers when 

voting due to harsh state voter ID laws.103 According to the 2015 U.S. 
Transgender Survey, 32% of respondents who presented their ID faced 
harassment simply because the photo on their ID did not match another’s 
perception of their identity.104 Currently, thirty-four states require eligible 
trans* voters to produce some form of ID to prove that it matches their voter 
registration information in order to vote.105 Despite an updated ID, poll 
workers often make the difference in whether one can actually vote or 
not.106 According to the Election Administration and Voting Survey, poll 
workers are mostly volunteers who verify the identity of incoming voters 
and assist voters with casting their ballots.107 Of current poll workers, 31.9% 
are within the age range of sixty to seventy, an age bracket which has 
historically had conservative viewpoints in regards to the LGBTQ 
community.108 Discrimination and harassment at the polling place 
discourage trans* people from voting.109 In some instances, if one’s ID did 
not match their perceived gender identity, the voter would be handed a 

 
99 Id. 
100 Id. 
101 Id. 
102 Id. 
103 Romero, supra note 34, at 48-49. 
104 NAT’L CTR. FOR TRANSGENDER EQUAL., supra note 57, at 9; Fielding, supra note 

56. 
105 Moreau, supra note 1. 
106 Id. 
107 U.S. ELECTION ASSISTANCE COMM’N, The Election Administration and Voting 

Survey 2016 Comprehensive Report 13 (2016), https://www.eac.gov/sites/default/files/ 
eac_assets/1/6/2016_EAVS_Comprehensive_Report.pdf. 

108 Id.; Drew DeSilver, The Politics of American Generations: How Age Affects 
Attitudes and Voting Behavior, PEW RSCH. CTR. (July 9, 2014), https://www.pewresearch. 
org/fact-tank/2014/07/09/the-politics-of-american-generations-how-age-affects-attitudes-
and-voting-behavior/. 

109 Fielding, supra note 56. 
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provisional ballot110 instead of a normal one.111 One voter described a poll 
worker who did not accept her ID because “[her] face doesn’t match [her] 
name,” forcing her to wait over an hour to vote.112 Another individual (who 
identifies as trans masculine) described that when he voted for the first time 
in Maryland, the poll worker said “[t]his isn’t your ID . . . . It has an ‘F’ on 
it.”113 The poll worker then made him wait more than an hour to verify his 
identity before he was allowed to vote.114 Experiences like these are not 
only humiliating, but traumatic to the point that some trans* voters may 
choose to vote absentee or not vote at all.115 Unfortunately, these 
experiences at the polls have a lasting effect on trans* individuals beyond 
the polls.116  

When trans* people face discrimination at the polls, they can become 
more vulnerable to additional violence and harassment in their community, 
especially if they are not out to their community.117  In 2015, the National 
Center for Transgender Equality reported that almost 50% of respondents 
had experienced physical or verbal harassment, or had been actively 
discriminated against because they were trans*.118 Unfortunately, 
discrimination against the trans* community has continued to escalate.119 In 
2019, at least twenty-five individuals who identified as gender 
nonconforming or trans* were violently killed.120In 2020, at least forty-four 
trans* individuals were killed violently, an overwhelmingly majority being 
Black trans* women.121 This constant threat of violence forces trans* 
people to avoid participating in their community and avoid situations where 
they will likely face discrimination.122 According to a 2016 study, trans* 
people who are not able to live authentically due to threat of violence or 

 
110 Id. (provisional ballot is a ballot not guaranteed to be counted immediately). 
111 Id. 
112 Id. 
113 Moreau, supra note 1. 
114 Id. 
115 Id. 
116 Id.; Quinlan, supra note 89. 
117 Quinlan, supra note 89. 
118 Id.; NAT’L CTR. FOR TRANSGENDER EQUAL., supra note 57, at 198. 
119 See generally HUM. RTS. CAMPAIGN FOUND., A National Epidemic: Fatal Anti-

Transgender Violence in the United States in 2019, https://assets2.hrc.org/files/assets/ 
resources/Anti-TransViolenceReport2019.pdf (last visited Oct. 24, 2021). 

120 Id. 
121 Fatal Violence Against the Transgender and Gender Non-Conforming Community 

in 2020, HUM. RTS. CAMPAIGN, https://www.hrc.org/resources/violence-against-the-trans-
and-gender-non-conforming-community-in-2020 (last visited Oct. 24, 2021). 

122 Katherine Schreiber, Why Transgender People Experience More Mental Health 
Issues, PSYCHOLOGY TODAY (Dec. 6, 2016), https://www.psychologytoday.com/ 
us/blog/the-truth-about-exercise-addiction/201612/why-transgender-people-experience-
more-mental-health. 
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discrimination suffer increased levels of depression and anxiety in 
comparison to cisgender individuals.123 Currently, about 6.7% of the 
general U.S. population experiences depression and about 18% suffers from 
some form of anxiety, but nearly half of all trans* people experience these 
issues.124  When trans* people are publicly ridiculed or misgendered at the 
polls, it creates an additional circumstance where trans* people feel 
threatened. This transforms voting from a meaningful execution of an 
essential right to a triggering and fearful experience that can ultimately 
suppresses trans* voters. 

 
CONCLUSION 

Despite the immense struggle for trans* individuals to gain legal 
recognition and social affirmation, the push for recognizing a neutral gender 
marker has gained traction in the U.S. and internationally.125  This 
movement poses an essential question of whether adopting gender-neutral 
IDs would reduce the discrimination trans* people face when voting.126 The 
answer among politicians, political groups, and the trans* community is: it 
depends.127 

Before 2017, virtually all states in the U.S. did not allow an individual 
to identity as a gender other than male or female.128 Currently, a total of ten 
states offer their residents the option to select “gender X” as their chosen 
gender marker, in lieu of “M” or “F.”129 After Washington D.C. first 
implemented this policy in 2017, Oregon was the first state in the U.S. to 
follow suit.130 However, Arkansas has also had a policy in place since 2010 
that allowed people to change their gender markers with no additional 
requirements, technically making it the first state to do so.131 Maine, 
Colorado, Utah, and Indiana will allow an individual to select “X” when the 
applicant can provide documentation from their physician verifying “gender 
changes.”132 In contrast to the U.S., other countries are taking affirmative 

 
123 Id. 
124 Id. 
125 Kristin Lam, More Than 7,000 Americans Have Gender X IDs, A Victory for 

Transgender Rights. Is It a Safety Risk Too?, USA TODAY  (Aug. 8, 2019, 6:00 AM), 
https://www.usatoday.com/story/news/nation/2019/08/08/nonbinary-gender-ids-
momentum-intersex-state-driver-licenses/1802059001/. 
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steps to embrace gender neutrality for their citizens.133 Recently, the 
Netherlands Legislature granted individuals the right to have an “X” listed 
on their passport.134 In Germany, citizens are now allowed to choose 
“diverse” as a gender marker on a birth certificate and other documents.135 
To change one’s gender to “diverse” an applicant must produce evidence of 
“gender fluidity” from a medical professional.136 This decision was based 
on Germany’s highest court ruling that “binary gender designations were 
discriminatory and in violation of guarantees of personal freedom,” so 
legislators must “change the law to include a third category or do away with 
gender classification all together.”137 

This progress, however, does not come without opposition and debate, 
particularly in the United States. Although the gender-neutral marker 
undoubtably releases trans* individuals from the pressure of conforming to 
a gender they do not identify with, some feel that even with a gender-neutral 
marker, they will continue to face discriminatory treatment for being 
trans*.138 One individual noted that despite being excited about the prospect 
of being able to choose “X” as their preferred designation, they were 
concerned that this could further expose trans* individuals in a world that 
does not accept them.139 However, some oppose gender neutrality 
completely at its core.140 Conservative lawmakers and organizations in the 
U.S. claim erasing the binary would be challenging for state agencies to 
maintain long term and that the gender binary is necessary to the functioning 
of society.141 A Maryland Senator claimed, “the license would be inaccurate 
if it listed a gender other than male or female.”142 In response to California’s 
adoption of gender neutrality in 2017, the California Family Counsel stated 
that gender-neutral markers “advance[] a falsehood that being male or 
female or no gender at all is a choice each person must make . . . .”143 

This debate reveals that, despite the efforts towards recognizing the 
trans* community and experience, the U.S. is conservative in policy and 
ideology when approaching issues surrounding sex and gender. The 19th 
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follow/?sh=261378243207. 

134 Id. 
135 Eddy, supra note 10. 
136 Id. 
137 Id. 
138 Lam, supra note 125. 
139 Id. 
140 Harmon, supra note 10. 
141 Id. 
142 Id. 
143 Id. 
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Amendment, President Trump’s rhetoric, and many states’ failure to affirm 
trans* individuals’ rights and gender identities reinforces the idea that the 
gender binary is not only proper but necessary for the functioning of a 
democratic society. This ideology suggests that trans* experiences are 
incorrect because they are contradictory to biology, and therefore unworthy 
of protection and recognition. Countries and states that have recognized 
gender neutrality are slowly abandoning this rhetoric and taking steps to 
abandon the gender binary. By allowing individuals to choose their gender 
on their identification, nations are recognizing that one can identify beyond 
their assigned sex at birth. Gender-neutral identification recognizes that 
one’s sex and gender identity can fluctuate between male, female, or 
neither, and that trans* individuals should have the ability to reflect this 
identity on legal documents. 

If the United States recognized that identity documents based on sex 
inherently exclude the trans* community, gender identity could be officially 
recognized as an identity distinct from one’s biological sex. By passing 
federal laws that allow individuals to choose their own gender marker and 
name on essential documents, the federal government would be choosing to 
recognize that the ability to legally chose one’s own gender identity is an 
essential right. This legal recognition could be the crucial catalyst for new 
federal laws aimed at preserving this right and providing more inclusive 
options for those aiming to change their name or gender. More importantly, 
this federal recognition could require states to not only enact legislation that 
recognizes gender identity, but also repeal legislation that creates 
unnecessary barriers for trans* individuals to obtain accurate identification 
and to exercise their right to vote. 

 The struggle for trans* individuals to vote is not a consequence of 
inadequate federal protections alone—it is systemic social, legal, and 
political ideologies that ultimately lead to the suppression of trans* voters. 
The United States’ failure to comprehensively recognize gender identity 
and expression as a protected right under federal law allows states the 
discretion to enact anti-trans* legislation. For the trans* community, this 
lack of recognition directly affects their ability to live, act, and vote with 
their chosen name and gender. If a trans* person wishes to vote with their 
chosen name and gender marker, they are forced to place themselves in 
financial hardship, stress, and anxiety to comply with state voter ID laws in 
order to do so. Even with matching identification, a trans* voter’s 
experience at the polls can exacerbate this problem. A poll worker’s 
misgendering of a trans* voter transforms voting into a humiliating and 
traumatic experience that can drive trans* people away from the polls. 

While countries around the globe have rapidly embraced gender-neutral 
identification laws, the United States has resisted. Throughout its history, 
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the United States has defined human rights within the gender binary—on 
the basis of sex alone. Over the past century, the United States still has not 
been able to legally or socially recognize gender identity and expression as 
an essential right, and to protect the trans* community. While gender-
neutral IDs would allow trans* individuals to select their preferred gender, 
this does not defeat the current political and social attitude that trans* 
individuals are biologically incorrect and incompatible with American 
society. In 2020 alone, there were nine million trans* individuals eligible to 
vote in national elections. By 2024, a new generation of trans* people will 
be eligible to vote for the first time.144 By preventing trans* people from 
voting, we are erasing their ability to advocate for the change their 
community desperately needs now and in the future. 

  
 
 
  
 
 
 
 
 
 
 

 
144 See generally Mallory et al., supra; Kerith J. Conron, LGBT Youth Population in the 

United States, WILLIAMS INSTITUTE, UCLA SCHOOL OF LAW, Sept. 2020. 
https://williamsinstitute.law.ucla.edu/wp-content/uploads/LGBT-Youth-US-Pop-Sep-
2020.pdf. (There are nearly 200,000 trans*-identifying youth between the ages of 13-17 in 
the U.S.). 
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THE INTERSECTION OF STRATEGIC SETTLEMENT PRACTICE, BAD 
PRECEDENT, AND BAD LAWYERING IN INTERSECTIONAL 

DISCRIMINATION CLAIMS 

By: Katherine E. Miller* 

ABSTRACT 
The Equal Employment Opportunity Commission (EEOC) added 
intersectional discrimination as a recognized cause of action fifteen years 
ago; yet references to intersectional claims in federal court opinions are 
sparse and often critical.  This Essay is the first to catalog published court 
opinions addressing claims brought in reference to the EEOC’s 
intersectional discrimination definition.  This research revealed that 
published opinions described 20% of intersectional discrimination claims 
as muddled, ambiguous, conclusory, and confused.  This Essay delves into 
those opinions and pleadings and aims to provide practical pre-trial 
litigation advice for plaintiffs’ counsel to improve the success of second-
generation intersectional discrimination claims.  Lawyers representing 
“complex subjects”—i.e., clients alleging employment discrimination 
plausibly resting on more than one inappropriate basis—must understand 
how to properly plead such claims so as to avoid early defeat.  This Essay 
also concludes with the modest recommendation that the EEOC begin to 
publish charge and settlement statistics specific to intersectional and 
multiple bases claims.  The EEOC’s current summary data tables exclude 
intersectional claims entirely and otherwise separate multiple bases claims, 
skewing data totals and failing to surface this important subset of 
employment discrimination claims.  This lack of visibility perpetuates the 
false notion that intersectional and multiple bases claims lack merit, 
allowing judicial and ideological resistance to intersectional claims to 
persist.  
 

INTRODUCTION 
Courts frequently require comparator data to prove discriminatory 

intent, which presents unique challenges for plaintiffs asserting complex, 
intersectional discrimination claims.1 In a 2011 article, Professor Suzanne 

 
* J.D. Candidate, Suffolk University Law School, 2022. Mrs. Miller is the Lead Articles 

Editor for Volume 55 of the Suffolk University Law Review. She has worked in human 
resources operations for over fifteen years. Mrs. Miller thanks Associate Justice Elspeth 
Cypher for her invaluable editorial feedback, guidance, and encouragement. She also 
thanks Professor Robert Ward and Ashley Krezmian for their feedback and support. The 
opinions expressed herein are the author’s alone. 

1 See Stephanie Bornstein, Unifying Antidiscrimination Law Through Stereotype 
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Goldberg identified the inadequacy of comparator data as an oft-mandated 
evidentiary methodology for proving discriminatory intent in employment 
discrimination claims.2 Professor Goldberg proposed alternative 
methodologies to displace comparators as the prevailing heuristic so as to 
ensure the viability of modern, second generation discrimination claims.3 
Ten years on, however, it is clear that comparators remain entrenched in 
disparate treatment law, and this Essay aims to provide practical pre-trial 
litigation advice for plaintiffs’ counsel to improve the success of second 
generation intersectional discrimination claims in light of that reality.4 
Lawyers representing “complex subjects”—i.e., clients alleging 
employment discrimination plausibly resting on more than one 

 
Theory, 20 LEWIS & CLARK L. REV. 919, 926 (2016) (critiquing comparators as outmoded 
and inadequate for addressing modern discrimination); Charles A. Sullivan, The Phoenix 
from the Ash: Proving Discrimination by Comparators, 60 ALA. L. REV. 191, 197 (2009) 
(observing plaintiffs must identify “almost twin” comparators to overcome judicial bias 
against discrimination claims). Where a case presents a complex subject, alleging 
discrimination at the intersection of multiple traits, the tendency of judges to invalidate 
comparator proof by finding differences “along any number of axes,” and the difficulty of 
identifying a “nearly identical” comparator, is compounded. Id. at 197 (criticizing strict 
comparator standards); see also David F. Hamilton, Address to the Association of American 
Law Schools, Section on Employment Discrimination Law 2013 Annual Meeting on 
McDonnell Douglas and Convincing Mosaics: Toward More Flexible Methods of Proof in 
Employment Discrimination Cases, 17 EMP. RTS. & EMP. POL’Y J. 195, 200 (2013) 
(describing nearly identical comparator requirement as insurmountable).  

2 See Suzanne B. Goldberg, Discrimination by Comparison, 120 YALE L.J. 728, 765-
66 (2011) (noting difficulty identifying accurate “negative mirror image” for complex 
subjects). 

3 See id. at 807-11 (predicting contextual evaluation model would improve viability of 
second-generation claims); see also Susan Sturm, Second Generation Employment 
Discrimination: A Structural Approach, 101 COLUM. L. REV. 458, 460 (2001) (explaining 
modern discrimination no longer direct and explicit but “structural, relational, and 
situational”). As explored by Professor Goldberg, second generation discrimination 
includes intersectionality, identity performance, and structural discrimination. See 
Goldberg, supra note 2, at 736-38 (defining each theory). 

4 See, e.g., Lewis v. City of Union City, 918 F.3d 1213, 1218 (11th Cir. 2019) (declining 
to remove comparator requirement from first stage of McDonnell Douglas analysis and 
holding comparators must be “similarly situated in all material respects”). To survive a 
motion for summary judgment on a Title VII disparate treatment claim, a plaintiff typically 
must demonstrate a sufficient factual basis for the claim using a three-part burden-shifting 
framework established by the Supreme Court in McDonnell Douglas Corp. v. Green. See 
411 U.S. 792, 802 (1973) (establishing framework); see also Deborah C. Malamud, The 
Last Minuet: Disparate Treatment after Hicks, 93 MICH. L. REV. 2229, 2245-49 (1995) 
(explaining development of McDonnell Douglas framework through subsequent cases). 
“Under that framework, the plaintiff bears the initial burden of establishing a prima facie 
case of discrimination by proving, among other things, that she was treated differently from 
another ‘similarly situated’ individual—in court-speak, a ‘comparator.’” Lewis, 918 F.3d 
at 1217. 
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inappropriate basis—must understand how to properly plead such claims so 
as to avoid early defeat.5 

The Equal Employment Opportunity Commission (EEOC) added 
intersectional discrimination as a recognized cause of action fifteen years 
ago, yet references to intersectional claims in federal court opinions are 
sparse and often critical.6 Comprehensive review of those cases revealed 
two likely issues plaguing intersectional claims.7 First, as observed by Judge 
Nancy Gertner and others, federal judicial decisions relating to employment 
discrimination are asymmetrical, favoring defendants, because employers 
engage in “strategic settlement practices”—settling the strong cases and 
litigating only the weak.8 The lengthy, yet inexhaustive, list of significant 
settlement decisions listed on the EEOC’s website, compared to the paucity 
and relative weakness of litigated intersectional discrimination claims in the 
federal courts, supports that observation.9 As a result, it is impossible to 
accurately assess the relative success of all intersectional discrimination 

 
5 See FED. R. CIV. P. 8(d) (permitting two or more claims “alternatively or 

hypothetically” even if inconsistent). But see infra notes 12-15 and accompanying text 
(listing judicial criticisms of intersectional discrimination pleadings).  

6 See U.S. EQUAL EMP. OPPORTUNITY COMM’N, OLC CONTROL NO. EEOC-CVG-
2006-1, EEOC COMPLIANCE MANUAL § 15, IV.C (Apr. 19, 2006), https://www.eeoc.gov/ 
laws/guidance/section-15-race-and-color-discrimination (prohibiting discrimination 
because of intersection of two or more protected traits (e.g., race and sex); infra Appendix 
A (identifying only eight published federal cases citing EEOC definition). The search 
queried “EEOC” and “intersectional discrimination” in Lexis+ as of April 2021, which 
returned twenty-nine results. See id. After reviewing each case result, only eight actually 
cited to the EEOC’s intersectional discrimination definition. See id. Twenty-five of the 
total cases involved intersectional discrimination claims. See id. There are certainly more 
intersectional claims than revealed in the Appendix. See, e.g., Gorzynski v. JetBlue 
Airways Corp., 596 F.3d 93, 109-10 (2d Cir. 2010) (recognizing intersectional age-plus-
gender claim in case not included in Appendix A). As will be discussed, many courts treat 
intersectional claims as “sex-plus” claims without any reference to intersectionality, 
making any comprehensive cataloging of claims extremely challenging. See infra note 67 
and accompanying text (discussing reliance on sex-plus rationale). 

7 See infra Part II (explaining nonscientific findings). The words “likely” and 
“nonscientific” are used here because the data set of fewer than thirty cases is not 
statistically significant. Nevertheless, it can provide practical insights. Further, there is one 
issue with the EEOC’s definition in that it appears to incorporate only discrimination at the 
intersection of two EEO-protected traits, such as race and sex. See infra note 55-63 and 
accompanying text (discussing this issue and related questions).   

8 See Nancy Gertner, Losers’ Rules, 122 YALE L.J. F. 109, 109 (2012-2013) 
(referencing structural causes of one-sided precedent); see also Marc Galanter, Why the 
“Haves” Come Out Ahead: Speculations on the Limits of Legal Change, 9 LAW & SOC’Y 
REV. 95, 101 (1974) (connecting asymmetrical judicial outcomes to employers’ strategic 
settlement practices). Judge Gertner observed that even as the volume of cases increases, 
there is a “selection effect” in the courts of reviewing “appeal after appeal of plaintiff’s 
losses.” Gertner, supra, at 115. 

9 See infra Part II. 
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claims; those litigated in federal courts and those brought before the 
EEOC.10  

The second observation, related to the first, is that many intersectional 
claims appearing in published federal court decisions suffer from 
inadequate  pleading and argument.11 Courts frequently described pleadings 
and plaintiffs’ briefs as “muddled,”12 “ambiguous,”13 “general and 
conclusory,”14 “confusing and convoluted.”15 While courts implicitly laid 
these criticisms at the feet of plaintiffs’ counsel, it is fair to infer that the 
decades-long lack of legislative, executive, and judicial clarity as to 
intersectional claims is also to blame.16  

This Essay endeavors to provide that clarity to assist attorneys in 
properly pleading intersectional discrimination claims to avoid judicial 
criticism and pre-trial dismissal. In Part I, this Essay will explain the 
development of the theory of intersectionality, leading to the EEOC’s 
formal acceptance of intersectional discrimination as a theory of liability for 
employment discrimination.17 It will assess the definition of intersectional 
discrimination as adopted by the EEOC and as interpreted by the federal 
courts.18 In Part II, this Essay will then explain the twin findings introduced 
above and provide practical recommendations to properly plead an 

 
10 The rise and expanded use, even mandatory use, of internal corporate grievance 

programs and arbitration also influences the availability of claim and settlement data to the 
benefit of employers. See Theresa M. Beiner, The Many Lanes Out of Court: Against 
Privatization of Employment Discrimination Disputes, 73 MD. L. REV. 837, 840 (2014) 
(observing such programs exist “in the shadow of the law”); Green Tree Fin. Corp.-Ala. v. 
Randolph, 531 U.S. 79, 90 (2000) (holding arbitration agreements encompassing federal 
statutory claims enforceable when they allow for effective vindication of statutory rights); 
Lyster v. Ryan’s Family Steak Houses, Inc., 239 F.3d 943, 946 (8th Cir. 2001) (stating 
Title VII claims subject to “individual consensual agreements to arbitrate”). 

11 See infra Part II; see also Scott A. Moss, Bad Briefs, Bad Law, Bad Markets: 
Documenting the Poor Quality of Plaintiffs’ Briefs, Its Impact on the Law, and the Market 
Failure It Reflects, 63 EMORY L.J. 59 (2013) (noting 73% of employment discrimination 
plaintiffs’ briefs lack minimally competent case law citation and arguments). 

12 See Harrington v. Cleburne Cnty Bd. of Educ., 251 F.3d 935, 938 (11th. Cir. 2001); 
Abraham v. Bd. of Regents of the Univ. of Wis. Sys., No. 15-cv-1116-pp, 2016 U.S. Dist. 
LEXIS 174961, at *11 (E.D. Wis. Dec. 19, 2016). 

13 See Jones v. Lafarge N. Am., No. 07-AR-1807-S, 2008 U.S. Dist. LEXIS 134884, at 
*6 (N.D. Ala. Oct. 21, 2008).  

14 See Brown v. OMO Grp., Inc., No. 9:14-cv-02841-DCN, 2017 U.S. Dist. LEXIS 
45048, at *15-16 (D.S.C. Mar. 28, 2017). 

15 See Frappied v. Affinity Gaming Black Hawk, LLC, 966 F.3d 1038, 1053 (10th Cir. 
2020). 

16 See Yvette N. A. Pappoe, The Shortcomings of Title VII for the Black Female 
Plaintiff, 22 U. PA. J.L. & SOC. CHANGE 1, 3 (2019) (recommending clarity from EEOC, 
Congress, and courts as to intersectional claims). 

17 See infra Sections I.A-B.  
18 See infra Sections I.B-C.  
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intersectional employment discrimination claim, concluding with a modest 
recommendation aimed at improving future research and insights—
specifically that after fifteen years, the EEOC should publish more 
comprehensive charge and settlement data for intersectional claims.19 
 

I. BACKGROUND 
 

A. Intersectional Discrimination as Defined by Modern 
Legal and Feminist Scholars 

In 1964, Pauli Murray advocated to include sex in the Civil Rights Act 
of 1964, penning an influential legislative memorandum that aligned racial 
justice and women’s rights.20 Murray did not view the experience of Black 
women as merely derivative of either Black men or White women, and 
instead viewed racism and sexism as “intertwined” and “interrelated” for 
Black women.21 She stated that the Black woman “has suffered more than 
the mere addition of sex discrimination to race discrimination. She has 
suffered the conjunction of these twin immoralities which produced an 
aggravated condition of degraded status from which she has not yet 
recovered.”22  

Twenty years later, poet and author Audre Lorde, a Black, lesbian 
woman, chafed at feminist demands that she embrace and be defined by a 
single identity.23 She challenged the feminist movement to recognize the 
existence of overlapping oppressions from multiple identities and argued 
that racism, sexism, and homophobia were intersecting forms of 
subjugation springing from the same fear of otherness.24  

 
19 See infra Conclusion.  
20 See Serena Mayeri, Intersectionality and Title VII: A Brief (Pre-)History, 95 B.U. L. 

REV. 713, 718 (2015) (describing Murray’s memorandum and its influence). As a feminist 
legal scholar active during the Civil Rights movement, Murray’s scholarship underpins 
much of “modern” intersectional theory; but researchers have traced the theory’s origins 
to Black female liberationists of the 1800s. See Melvin J. IV Kelley, Testing One, Two, 
Three: Detecting and Proving Intersectional Discrimination in Housing Transactions, 42 
HARV. J. L. & GENDER 301, 313 (2019) (highlighting the work of Maria Miller Stewart, 
Anna Julia Cooper, and Harriet Jacobs). 

21 See id. (recounting Murray’s explanation of singularity of Black women’s experience 
under “twin immoralities” of “Jim and Jane Crow”). 

22 See Equal Rights 1970: Hearings on S.J. Res. 61 and S.J. Res. 231 Before the S. 
Comm. on the Judiciary, 91st Cong. 427 (1970) (statement of Pauli Murray on the Equal 
Rights Amendment). 

23 See, e.g., AUDRE LORDE, SISTER OUTSIDER (1984) (criticizing through multiple 
essays White feminists for overlooking Black, gay, and disabled women).  

24 See Barbara Christian, Your Silence Will Not Protect You—A Tribute to Audre Lorde, 
8 BERKELEY WOMEN’S L.J. 1, 3 (1993). In her various writings Lorde explored her 
experience with racism from White feminists, sexism from the Black equality movement, 
and homophobia from other Black women. See id. at 4. 
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In 1989, Professor Kimberlé Crenshaw further developed this concept 
of multiple identities as the legal theory “intersectionality” and criticized 
Title VII jurisprudence as failing to recognize that discrimination based on 
race and sex are not always mutually exclusive experiences.25 Like Lorde’s 
overlapping oppressions and Murray’s intertwined early anti-essentialism, 
Professor Crenshaw described the “unique compoundness” of race and sex 
leading to a result “greater than the sum of its parts.”26 To explain and 
illustrate the compound challenges of Black women, Professor Crenshaw 
examined several Title VII cases involving Black female plaintiffs.27 She 
concluded that anti-discrimination law under Title VII represented a top-
down, process-oriented approach to remedying only individual instances of 
single-axis category discrimination, stating:   

This process-based definition is not grounded in a bottom-up 
commitment to improve the substantive conditions for those who are 
victimized by the interplay of numerous factors. Instead, the dominant 
message of antidiscrimination law is that it will regulate only the limited 
extent to which race or sex interferes with the process of determining 
outcomes. This narrow objective is facilitated by the top-down strategy of 
using a singular “but for” analysis to ascertain the effects of race or sex.28 

Professor Crenshaw described intersectionality, not as a distinct and 
complete theory of identity, but as a call to consider multiple, nonexclusive 
facets and sources of individual and group identity when confronting 
societal issues.29 

As with most theories, Professor Crenshaw’s concept of 
intersectionality was not immune to criticism, even from other critical race 
theorists. Professor Richard Delgado expressed concern that 
intersectionality implied the creation of “potentially, infinitely divisible” 

 
25 See Kimberlé Crenshaw, Demarginalizing the Intersection of Race and Sex: A Black 

Feminist Critique of Antidiscrimination Doctrine, Feminist Theory, and Antiracist Politics, 
1989 U. CHI. LEGAL F. 139, 139 (1989). 

26 See id. at 140, 150.  
27 See id. at 141-150 (describing three cases as illustrative of adverse judicial treatment 

of intersectional claims); see also Degraffenreid v. GM Assembly Div., 413 F Supp 142, 
143 (E.D. Mo. 1976) (criticizing claims by “subgroups” not otherwise provided for in Title 
VII as allowing extra-statutory “super-remedy”); Moore v. Hughes Helicopter, Inc., 708 
F.2d 475, 480 (9th Cir. 1983) (dismissing sex discrimination claim by Black females as not 
also adequately representing White female employees). 

28 See Crenshaw, supra note 25, at 151.  
29 See Kimberlé Crenshaw, Mapping the Margins: Intersectionality, Identity Politics, 

and Violence against Women of Color, 43 STAN. L. REV. 1241, 1244-45 (1991) (discussing 
sexual violence against Black women and endeavoring to dispel simplistic and separable 
narratives). Professor Crenshaw acknowledged that even an intersectional discussion of 
“race” and “gender” adopts those dominant assumptions of separable categories. See id. at 
1244 n.9.  
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subcategories and predicted that “the legal system cannot work that way . . 
. [o]therwise everyone would be a law unto himself.”30 In language 
reminiscent of the early judicial criticisms found in DeGraffenreid and 
Moore, Delgado expressed concern that intersectionality could focus on 
ever smaller and smaller subgroups to the diminishment of the impact for 
the whole.31 Professor Nancy Ehrenreich dubbed Delgado’s complaint the 
“infinite regress problem” and, while she herself was not a critic of 
intersectionality, she did identify this problem along with three others while 
exploring how to implement intersectionality into legal practice.32 Besides 
the infinite regress problem, she highlighted the “zero sum problem,” where 
conflicts between subgroups hinder simultaneous advancement; the “battle 
of oppressions problem,” involving weighing subgroups interests to 
determine priorities; and the “relativism problem,” which recognized that 
all people are oppressor and oppressed in different contexts making 
individual claims challenging to assess.33 

 
B. Intersectional Discrimination Under Title VII 

Title VII prohibits employment discrimination based on race, color, 
religion, sex, national origin, or protected activity.34 The Act makes no 

 
30 See Richard Delgado, Rodrigo’s Reconsideration: Intersectionality and the Future 

of Critical Race Theory, 96 IOWA L. REV. 1247, 1264 (2011); see also supra note 27 
(introducing Degraffenreid and Moore as critical of intersectional claims). 

31 See id. at 1265 (preferring focus on workers relative to management, or women to 
men, as opposed to smaller subsets); accord Johnson v. Napolitano, No. 10 Civ. 8545 
(ALC), 2013 U.S. Dist. LEXIS 45032, at *24 (S.D.N.Y. Mar. 28, 2013) (stating 
unfavorably that “[p]laintiff would have the court create the protected category of ‘dark-
skinned Black male of a certain age who has previously spoken out against purportedly 
discriminatory policies’”). Although unrecognized in Johnson, colorism is a very real area 
of discrimination. See infra note 34 and accompanying text (noting Title VII includes color 
as a protected class); Why Do We Need E-RACE?, U.S. EQUAL EMP. OPPORTUNITY 
COMM’N, https://www.eeoc.gov/initiatives/e-race/why-do-we-need-e-race (last visited 
May 25, 2021) (strengthening enforcement against increasing color-based discrimination). 
Scholars have also noted the specific bias against dark-skinned, young, Black men as 
particularly menacing. See Trina Jones, Shades of Brown: The Law of Skin Color, 49 DUKE 
L.J. 1487, 1530-31 (2000) (noting George Bush’s presidential campaign used images of 
Willie Horton, a convicted dark-skinned man, to allegedly evoke fear). 

32 See Nancy Ehrenreich, Subordination and Symbiosis: Mechanisms of Mutual 
Support Between Subordinating Systems, 71 UMKC L. REV. 251, 267 (2002). 

33 Id. Lay critics seem to gravitate to the relativism problem. See, e.g., Michael Powell, 
Inside a Battle Over Race, Class, and Power at Smith College, N.Y. TIMES (Mar. 3, 2021), 
https://www.nytimes.com/2021/02/24/us/smith-college-race.html (comparing narratives 
of economically and academically privileged Black female student and economically and 
socially disadvantaged White janitor). Another janitor at Smith College commented for the 
story, stating “I don’t know if I believe in [W]hite privilege, . . . I believe in money 
privilege.” Id.  

34 See 42 U.S.C. § 2000e-2(a) (prohibiting discrimination against listed classes).  
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reference to intersectionality.35 However, since April 2006, the EEOC’s 
Compliance Manual has included a definition of intersectional 
discrimination as “related protected bases.”36 It clarifies that “Title VII 
prohibits discrimination not just because of one protected trait (e.g., race), 
but also because of the intersection of two or more protected bases (e.g., 
race and sex).”37 The EEOC’s concept of intersectional discrimination is 
not limited to the classes covered by Title VII but also “prohibits individuals 
from being subjected to discrimination because of the intersection of their 
race and a trait covered by another EEO statute—e.g., race and disability, 
or race and age.”38  

In 2016, the EEOC published enforcement guidance related to national 
origin discrimination in which it defined intersectional discrimination as 
“discrimination based on a combination of protected characteristics that are 
inseparable.”39 This guidance distinguished claims asserting “multiple 
protected bases” as distinct from intersectional discrimination claims.40 In 
the former, each individual discrimination claim relating to discrete 
protected classes could stand alone. For example, an employee ridiculed for 
being Egyptian who also endures derogatory comments about Islam would 
simultaneously assert separate national origin and religious discrimination 

 
35 See id. at § 2000e (defining relevant terms without reference to intersectionality or 

similar concepts).  
36 See EEOC COMPLIANCE MANUAL, supra note 6, at § 15-IV. 
37 See id. 
38 See id.; see also Victoria A. Lipnic, The State of Age Discrimination and Older 

Workers in the U.S. 50 Years After the Age Discrimination in Employment Act (ADEA), 
U.S. EQUAL EMP. OPPORTUNITY COMM’N (Jun. 2018), https://www.eeoc.gov/reports/state-
age-discrimination-and-older-workers-us-50-years-after-age-discrimination-employment 
(acknowledging “long recognized theory” of intersectional claims, particularly at the 
intersection of age and sex).  

39 See Questions and Answers: Enforcement Guidance on National Origin 
Discrimination, U.S. EQUAL EMP. OPPORTUNITY COMM’N (Nov. 21, 2016), https://www. 
eeoc.gov/laws/guidance/questions-and-answers-enforcement-guidance-national-origin-
discrimination (emphasis added) (discussing intersectionality in question and answer 
seven).  

40 See EEOC Enforcement Guidance on National Origin Discrimination, U.S. EQUAL 
EMP. OPPORTUNITY COMM’N (Nov. 18, 2016), available at https://www. 
eeoc.gov/laws/guidance/eeoc-enforcement-guidance-national-origin-
discrimination#_ftnref35 (defining multiple bases versus intersectional claims and 
providing illustrative examples); see also Kathryn Abrams, Title VII and the Complex 
Female Subject, 92 MICH. L. REV. 2479, 2531 (1994) (explaining “some compound forms 
of discrimination are intersectional rather than merely aggregative”). Professor Crenshaw 
recognized these distinct occurrences, stating that “often [Black women] experience 
double-discrimination—the combined effects of practices which discriminate on the basis 
of race, and on the basis of sex. And sometimes, they experience discrimination as Black 
women—not the sum of race and sex discrimination, but as Black women.” See Crenshaw, 
supra note 25, at 149. 
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claims.41 He could prevail on the national origin claim although the court 
may not sustain the religion claim. This severability in a multiple bases 
claim differs from an intersectional claim where the combination of two or 
more protected bases results in one inseparable, intersectional claim.42 To 
clarify this distinction, the guidance states that “[b]ecause intersectional 
discrimination targets a specific subgroup of individuals, Title VII 
prohibits, for example, discrimination against Asian women even if the 
employer has not also discriminated against Asian men or non-Asian 
women.”43 

In adding intersectional discrimination to its guidance, the EEOC 
primarily relied on two cases: Jefferies v. Harris County Community Action 
Association44 and Lam v. University of Hawaii.45 In Jefferies, the district 
court independently analyzed a Black female plaintiff’s race and sex 
discrimination claims and dismissed each after finding that both women and 
Black employees were represented across the defendant’s promoted staff.46 
The Fifth Circuit reversed, holding that the district court erred in failing to 
consider Jefferies’s claim based on race and sex.47 The court first reasoned 
that Congress intended Title VII to “prohibit employment discrimination 
based on any or all of the listed characteristics.”48 Further, the Supreme 
Court’s acceptance of a sex-plus theory of sex discrimination also supported 
recognizing discrimination against Black women as impermissible 
discrimination against a subset of women.49 In Lam, the plaintiff alleged 

 
41 See EEOC ENFORCEMENT GUIDANCE ON NATIONAL ORIGIN DISCRIMINATION, supra 

note 40, at II.C.1-2 (explaining example of Egyptian employee). 
42 See id. at II.C.2 (defining intersectional discrimination as against a “subgroup”). 
43 See id. Nothing prevents a plaintiff asserting intersectional discrimination from also 

including discrete claims; for example, race and sex discrimination. 
44 Jefferies v. Harris Cnty. Cmty. Action Ass’n, 615 F.2d 1025 (5th Cir. 1980).  
45 Lam v. Univ. of Haw., 40 F.3d 1551 (9th Cir. 1994). 
46 See Jefferies v. Harris Cnty. Cmty. Action Ass’n, 425 F. Supp. 1208, 1213 (S.D. Tex. 

1977) (focusing on comparator data). Jefferies, a 50-year-old, Black female, brought a 
failure-to-promote claim pursuant to Title VII. Id. at 1209. 

47 See Jefferies, 615 F.2d at 1032 (noting statistical evidence relating to Black males 
and White females irrelevant to discrimination of Black females). The court held that 
“discrimination against Black females can exist even in the absence of discrimination 
against Black men or White women.” See id. The Supreme Court has since cited favorably 
to Jefferies in dicta. See Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 598 n.10 (1999) 
(citing Jefferies to support proposition that discrimination can exist within protected class).  

48 See Jefferies, 615 F.2d at 1032-33 (emphasis added) (focusing on evidence of 
congressional intent). The Fifth Circuit looked to Congress’s refusal to add the word 
“solely” to modify Title VII’s sex category. See id. 

49 See id. at 1034 (observing race must be accepted as plus factor where it is statutorily 
protected and previously accepted factors of motherhood or pregnancy are not); see also 
Phillips v. Martin Marietta Corp., 400 U.S. 542, 544 (1971) (per curium) (holding 
discrimination against women with children proscribed by Title VII). 
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discrimination based on race, sex, and national origin under Title VII, but 
the district court reasoned that the employer’s favorable treatment of an 
Asian man and a White woman destroyed her claims.50 Relying on Jefferies, 
the Ninth Circuit reversed and held that “where two bases for discrimination 
exist, they cannot be neatly reduced to distinct components.”51 Citing to 
Professor Crenshaw, the Lam court stated that “[r]ather than aiding the 
decisional process, the attempt to bisect a person’s identity at the 
intersection of race and gender often distorts or ignores the particular nature 
of their experiences.”52 

Since adding intersectional discrimination to its guidance, the EEOC 
has published on its website an inexhaustive list of intersectional EEOC 
settlements, including successful claims at the intersection of race and age, 
disability, gender, national origin, pregnancy, religion, and sex.53 The 
published list does not, however, include statistics specific to intersectional 
discrimination, making it impossible to evaluate the frequency or relative 
percentage of intersectional charges.54  

The EEOC’s guidance is also unclear whether an intersectional claim 
could involve a statutorily protected trait beyond the EEO. For example, the 
Uniformed Services Employment and Reemployment Rights Act of 1994 
(USERRA) provides a cause of action for claims of discrimination based on 
military service.55 USERRA complaints are administered by the Veterans 
Employment & Training Service within the U.S. Department of Labor, not 
the EEOC.56 While the EEOC has published guidance referencing both 

 
50 See Lam, 40 F.3d at 1558, 1561 (describing claims and district court reasoning). Lam, 

a Vietnamese-American lawyer and professor, applied for and was rejected from the 
position of Director of the University of Hawaii Law School’s Pacific Asian Legal Studies 
Program. Id. at 1554. 

51 See Lam v. Univ. of Haw., 40 F.3d 1551, 1562 (9th Cir. 1994). The court recognized 
that discrimination may exist based on a combination of factors. Id. 

52 See id. 
53 See Significant EEOC Race/Color Cases (Covering Private and Federal Sectors), 

U.S. EQUAL EMP. OPPORTUNITY COMM’N, https://www.eeoc.gov/initiatives/e-
race/significant-eeoc-racecolor-casescovering-private-and-federal-sectors#intersectional 
(last visited Nov. 22, 2021) [hereinafter Significant EEOC Race/Color Cases] (listing 
forty-two settlements). 

54 See, e.g., Charge Statistics (Charges filed with EEOC) FY 1997 Through FY 2020, 
U.S. EQUAL EMP. OPPORTUNITY COMM’N, https://www.eeoc.gov/statistics/charge-
statistics-charges-filed-eeoc-fy-1997-through-fy-2020 (last visited Apr. 19, 2021) 
(explaining sum of discrimination types greater than annual total charges because of 
multiple bases filings). The agency’s charge statistics track by individual discrimination 
type, such as race, sex, or national origin, but do not identify the frequency of multiple 
bases or intersectional claims. See id. 

55 See 38 U.S.C. § 4311.  
56 See id. at § 4322 (directing enforcement requests to Secretary); id. at § 4304 (defining 

“Secretary” as Secretary of Labor).  
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USERRA and the Americans with Disabilities Act (ADA) in order to advise 
disabled veterans of their employment rights, that guidance does not address 
intersectional discrimination.57 Further, no court has addressed whether an 
intersectional claim could survive if brought pursuant to a non-EEO 
statute.58  

Similarly, it is unclear whether the intersection of a protected trait and a 
non-protected trait could support an intersectional claim. For example, 
critical legal theorists have long focused on class as a relevant factor in the 
study of identity and inequity.59 Under the plain language of the available 
EEOC guidance, a claim at the intersection of race and class, for example, 
would not be cognizable.60 However, under the Supreme Court’s sex-plus 
framework, the plus characteristic need not be a protected trait so long as it 
combines with sex to produce discrimination that the opposite gender with 
the same plus characteristic would not encounter.61 At least one court has 
distinguished between an intersectional discrimination claim as requiring 
two statutorily protected traits and a sex-plus claim as permitting a plus 
category that need not be protected by law.62 It appears that no court has 
accepted a race-plus claim independent of sex.63 

 
57 See OLC Control No. EEOC-NVTA-2020-5, Understanding Your Employment 

Rights Under the Americans with Disabilities Act: A Guide for Veterans, U.S. EQUAL EMP. 
OPPORTUNITY COMM’N (Nov. 27, 2020), 
https://www.eeoc.gov/laws/guidance/understanding-your-employment-rights-under-
americans-disabilities-act-guide-veterans.  

58 See Statutes and Regulations, U.S. EQUAL EMP. OPPORTUNITY COMM’N, 
https://www.eeoc.gov/federal-sector/statutes-and-regulations (last visited Apr. 11, 2021) 
(listing EEO statutes and not including USERRA); see, e.g., Jackson v. Fanning, No. EP-
14-CV-130-DB, 2016 U.S. Dist. LEXIS 194612, at *24 n.5 (W.D. Tex. June 13, 2016) 
(dismissing USERRA claim for lack of jurisdiction and failing to reach whether military 
service could be part of sex-plus or race-plus intersectional claim).  

59 See, e.g., Bernadette Chachere, Welfare and Poverty as Roadblocks to the Civil 
Rights Goals of the 1980’s, 37 RUTGERS L. REV. 789, 789-90 (1985) (observing 
socioeconomic inequity creates barriers for civil rights movement).  

60 See EEOC COMPLIANCE MANUAL, supra note 6, at § 15, IV.C (incorporating only 
“protected” traits). 

61 See Frappied v. Affinity Gaming Black Hawk, LLC, 966 F.3d 1038, 1053 (10th Cir. 
2020) (explaining sex-plus plaintiff must show unfavorable treatment relative to employee 
of opposite sex who shared plus characteristic); Bradley Allen Areheart, Intersectionality 
and Identity: Revisiting a Wrinkle in Title VII, 17 GEO. MASON U. C.R. L.J. 199, 224 (2006) 
(positing sex-plus protects “against discrimination on the basis of non-statutorily-protected 
categories used as proxies to discriminate on the basis of sex”).  

62 See Osman v. Bimbo Bakeries USA, Inc., No. 14-cv-03281-MEH-CBS, 2016 U.S. 
Dist. LEXIS 5313, at *30 (D. Colo. Jan. 15, 2016) (denying intersectional claim involving 
sex plus “foreign born” trait but permitting sex-plus claim on same characteristics).  

63 See Enrique Schaerer, Intragroup Discrimination in the Workplace: The Case for 
Race Plus, 45 HARV. C.R.-C.L. L. REV. 57, 59 (2010) (arguing value of race-plus theory 
to address intragroup discrimination); accord Kimble v. Wis. Dep’t of Workforce Dev., 
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C. Intersectional Discrimination as Interpreted in the 

Courts 
A simple Lexis+ search reveals the paucity of published federal cases 

relying on the EEOC’s intersectional discrimination definition.64 An initial 
search for “EEOC” and “intersectional discrimination” revealed fewer than 
thirty cases, only twenty-five of which actually involved intersectional 
claims, and only eight of which cited to the EEOC’s definition, as opposed 
to intersectionality in general.65 Given the longstanding awareness of 
intersectional discrimination, especially that of Black women, these results 
were surprising.66 Further research revealed that many reported cases 
involve the intersection of race and sex, and as a result, are treated by most 
courts as sex-plus claims without reference to intersectionality.67 Only five 

 
690 F.Supp.2d 765, 769-770 (E.D. Wis. 2010) (recognizing race-plus theory involving race 
and gender); Craig v. Yale Univ. Sch. of Med., 838 F. Supp. 2d 4, 9 (D. Conn. 2011) 
(permitting race-plus-gender claim). But see Significant EEOC Race/Color Cases, supra 
note 53(noting EEOC charge and settlement of at least two race-pregnancy intersectional 
claims). This Essay generally refers to “sex” in accordance with the language of Title VII 
but uses “gender” when explaining other authors or court opinions that choose to use 
gender. Although that means that this Essay may appear to use sex and gender 
interchangeably, the two terms are in fact distinct. See Krista Conger, Of Mice, Men and 
Women: Making Research More Inclusive, STANFORD MEDICINE, 
https://stanmed.stanford.edu/2017spring/how-sex-and-gender-which-are-not-the-same-
thing-influence-our-health.html (last visited May. 31, 2021) (describing sex as biological 
trait generally determined chromosomally and gender as social, cultural, and personal 
construct of masculinity and femininity, either binary or spectrum). The Supreme Court 
has historically treated sex and gender as interchangeable terms. See J.E.B. v. Alabama ex 
rel. T.B., 511 U.S. 127, 157 n.1 (1994) (Scalia, J., dissenting) (criticizing majority opinion 
for failing to distinguish meaning of sex and gender). It remains to be seen how the Court’s 
landmark opinion in Bostock v. Clayton County will affect and advance intersectional, sex-
pus, and motivating factor discrimination law. See Bostock v. Clayton Cnty., 140 S. Ct. 
1731, 1743 (2020) (including discrimination because of sexual orientation or gender 
identity under Title VII’s sex discrimination prohibition); see also Frappied, 966 F.3d at 
1048-49 (relying on intersectional theory and Bostock Court’s reasoning to recognize sex-
plus-age claims under Title VII). 

64 See infra Appendix A (listing query results for search of “EEOC” and “intersectional 
discrimination”); see also Mayeri, supra note 20, at 730 (observing judicial opinions 
addressing intersectionality are “few and far between”).  

65 See infra Appendix A (including columns tracking “intersectional claim” and 
“reference to EEOC intersectional definition”).  

66 See supra Section II.A (explaining long history of intersectional theory). 
67 See supra note 49 and accompanying text (explaining Jefferies rested on sex-plus 

rationale); see also Frappied v. Affinity Gaming Black Hawk, LLC, 966 F.3d 1038, 1048 
(10th Cir. 2020) (reducing intersectional sex and age claim to sex-plus claim); Howard v. 
Mobile Cnty. Bd. of Sch., No. 16-00197-KD-C, 2017 U.S. Dist. LEXIS 181737, at *15 n.8 
(S.D. Ala. Nov. 1, 2017) (equating intersectional theory with sex-plus discrimination and 
citing to Phillips v. Martin Marietta Corp., 400 U.S. 542 (1971)); Osman v. Bimbo 
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of the reported intersectional cases in Appendix A exclude sex, and those 
plaintiffs were uniformly unsuccessful.68  
 

II. ANALYSIS 
 

A. Strategic Settlement Practice 
Settlement provides all parties the opportunity to resolve discrimination 

charges without the expense of litigation.69 However, as a private and 
informal process involving no admission of liability, it also 
disproportionately benefits employers.70 Typically, an individual plaintiff 
might bring one discrimination claim in her lifetime, while a major 
employer is a “repeat player” who often confronts numerous claims with 
employment attorneys on retainer.71 These employers strategically settle 
strong plaintiffs’ cases and litigate only the weak claims, leading to an 
asymmetry of judicial opinions.72 This practice is apparent in intersectional 

 
Bakeries USA, Inc., No. 14-cv-03281-MEH-CBS, 2016 U.S. Dist. LEXIS 5313, at *30 (D. 
Colo. Jan. 15, 2016) (denying intersectional claim for foreign born women but permitting 
sex-plus claim on same characteristics). Numerous scholars criticize the sex-plus 
framework as inadequate in that it relegates race to a secondary class, perpetuates the 
harmful fallacy of the “White male norm,” and relies on the essentialism of the White 
female and the Black male. See Pappoe, supra note 16, at 22 (collecting and explaining 
criticisms); Abrams, supra note 40, at 2502 (“[T]he courts’ view of intersectionality in 
these cases as an anomaly, rather than as a way of reconceiving the subjectivity of any 
claimant, leads them to cabin rather than to investigate its influence.”). 

68 See infra Appendix A (noting four of five cases favored defendant). In one case, the 
court denied the defendant’s motion to dismiss but expressly acknowledged that it was 
permitting the intersectional claim to proceed because the defendant failed to challenge it. 
See Savage v. Temple Univ.-of Commonwealth Sys. of Higher Educ., No. 19-6026-KSM, 
2020 U.S. Dist. LEXIS 111715, *13 (E.D. Pa. June 25, 2020). It is highly likely that 
Savage’s intersectional claim would have also been dismissed as not having been properly 
exhausted with the EEOC. See id. at *11 (dismissing race claim as inexhausted and noting 
only reference to race or intersectionality in charge was plaintiff’s self-description as 
“Black male”). Scholars have noted that multiple bases claims are generally less likely to 
succeed. See Rachel K. Best, Linda H. Krieger, Lauren B. Edelman & Scott R. Eliason, 
Multiple Disadvantages: An Empirical Test of Intersectionality Theory in EEO Litigation, 
45 L. & SOC’Y REV. 991, 992 (2011) (calculating multiple bases and intersectional 
plaintiffs half as likely to prevail compared to other plaintiffs.”); Minna J. Kotkin, Diversity 
and Discrimination: A Look at Complex Bias, 50 WM. & MARY L. REV. 1439, 1440 (2009) 
(determining employers prevail at summary judgment on 96% of multiple claims versus 
73% of single axis claims). 

69 See Resolving a Charge, U.S. EQUAL EMP. OPPORTUNITY COMM’N, 
https://www.eeoc.gov/employers/resolving-charge (last visited Apr. 27, 2021) (noting 
litigation alternatives save time, effort, and money). 

70 See id. (framing alternative resolution in terms of employer advantages).  
71 See Gertner, supra note 8, at 109-10 (noting employers settle strong plaintiffs’ claims 

and settle weak ones). 
72 See id. at 114-15. 
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discrimination claims, where one can find (an inexhaustive list of) over 
forty significant cases resolved by the EEOC in favor of plaintiffs, while a 
search of federal judicial decisions in the same time period reveals fewer 
than ten opinions favorable to plaintiffs.73 

 
B. Confused Precedent & Confused Plaintiffs 

Because of the frequency of settlements, published judicial opinions 
related to intersectional discrimination are limited to generally weak district 
court cases and the rare appeal.74 This limited set of opinions creates several 
important issues for future plaintiffs: first, the available judicial decisions 
disproportionately favor defendants creating one-sided case law;75 second, 
the decisions frequently note the inadequacy of the plaintiffs’ briefing and 
argument, laying the groundwork for subtle judicial bias in future claims as 
similarly inadequate;76 and third, the infrequency of cases precludes the 
courts from developing or refining coherent precedent for future claims.77 
The first observation plagues employment discrimination claims generally 
and is more than adequately addressed by Judge Gertner’s article, Losers’ 
Rules; but the cases in Appendix A reveal useful insights as to the second 
and third observations.78 Namely, even for those claims that do surpass 
settlement efforts and survive summary judgment, there are ideological and 
practical challenges confronting plaintiffs that fail to be resolved over time 
due to the infrequency of intersectional cases.  

First, judicial acceptance of a new cause of action requires evidence that 
such a claim can exist and be supported in law and in fact. Judicial 
acceptance can largely depend on the attitude of an individual jurist, and the 
infrequency of new cases and appeals allows the opinions of those judges 
to stand as persuasive authority.79 For example, Kimble v. Wisconsin 

 
73 Compare supra note 53 and accompanying text (describing inexhaustive list of 

EEOC settlements), with infra Appendix A (identifying judicial decisions referencing 
intersectional discrimination under EEOC).  

74 See infra Appendix A (noting only two circuit court opinions involving intersectional 
claims). 

75 See text accompanying supra note 73 (identifying successful plaintiffs’ claims 
nationally in single digits); Gertner, supra note 8, at 123 (theorizing “skewed pool” of 
available decisions creates “selection effect of reviewing appeal after appeal of plaintiffs’ 
losses”).  

76 See supra notes 12-15 and accompanying text (identifying 20% of intersectional 
discrimination claims listed in Appendix A described as muddled, ambiguous, conclusory, 
and confused).  

77 See infra notes 80-95 and accompanying text (explaining issues of judicial resistance, 
lack of doctrinal coherence, and poor pleading and argument). 

78 See generally Gertner, supra note 8 (discussing adverse impact of asymmetrical case 
law in employment discrimination claims). 

79 See, e.g., Chaikin v. Methodist Med. Ctr. of Ill., No. 18-cv-1208, 2018 U.S. Dist. 
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Department of Workforce Development80 represents a successful case of 
first impression at the intersection of race and gender.81 Kimble relied in 
part on the implicit bias scholarship of Dr. Anthony Greenwald to find that 
bias creates class and subclass stereotypes.82 Yet, Dr. Greenwald was 
offered as a witness on that same topic in a subsequent federal case in 
another circuit, Karlo v. Pittsburgh Glass Works, LLC.83 There, a different 
judge not only rejected Dr. Greenwald’s expert implicit bias scholarship as 
“superficial analysis” based on “the say-so of an academic;”84 he also stated 
that the testimony, even if admitted, would be irrelevant to a disparate 
treatment claim where the plaintiff must prove intent.85 The Karlo court 
viewed unconscious bias theory as fundamentally incompatible with a 
discrimination claim requiring proof of motive.86 A greater frequency of 
intersectional cases would resolve, or at least refine, these ideological 
discrepancies, with appellate courts establishing the prevailing ideology and 
legal frameworks of the circuit. However, absent viable federal cases, there 

 
LEXIS 166752, at *4-5 (C.D. Ill. Sep. 27, 2018) (refusing to recognize intersectional theory 
of liability involving disability, national origin, and age where such classes were already 
individually protected). The Chaikin court was “loath” to recognize “this so-called 
‘intersectional’ discrimination cause of action . . . that seeks to transmogrify several 
different statutes into a new superseding cause of action.” See id.  

80 Kimble v. Wisc. Dept. of Workforce Dev., 690 F. Supp. 2d 765 (E.D. Wis. 2010). 
81 See id. at 769-70 (finding employer discriminated against Black male plaintiff on 

intersectional race-sex claim, analyzed as “race-plus”).  
82 See Anthony Kakoyannis, Comment, Assessing the Viability of Implicit Bias 

Evidence in Discrimination Cases: An Analysis of the Most Significant Federal Cases, 69 
FLA. L. REV. 1181, 1192 (2017) (explaining Kimble judge supplemented findings with 
implicit bias scholarship).  

83 See id. at 1197 (recounting court’s rejection of both Greenwald’s testimony and 
implicit bias theory generally); Karlo v. Pittsburgh Glass Works, LLC, No. 2:10-cv-1283, 
2015 WL 4232600, at *26 (W.D. Pa. July 13, 2015), vacated, 849 F.3d 61 (3d Cir. 2017). 
The Third Circuit upheld the district court’s rejection of Dr. Greenwald’s testimony, 
although it vacated on other grounds. See Karlo v. Pittsburgh Glass Works, LLC, 849 F.3d 
61, 85 (3d Cir. 2017). 

84 See Karlo, 2015 WL 4232600, at *7. 
85 See id. at *9 (stating implicit bias not relevant to disparate treatment nor disparate 

impact claim). The Karlo decision reasoned that “disparate treatment claims require proof 
of a discriminatory motive, which seems incompatible with a theory in which bias may 
play an unconscious role in decision-making. In a disparate impact claim, evidence of 
implicit bias makes even less sense, particularly because a plaintiff need not show motive.” 
Id. But see Kimble, 690 F. Supp. 2d at 776 (citing Greenwald to support finding 
supervisor’s implicit bias “may be affected by such lines and categories” even in absence 
of intent).  

86 See Karlo, 2015 WL 4232600, at *9; see also Daniel Masakayan, Comment, The 
Unconscious Discrimination Paradox: How Expanding Title VII to Incorporate Implicit 
Bias Cannot Solve the Issues Posed by Unconscious Discrimination, 25 GEO. MASON L. 
REV. 246, 258 (2017) (cataloguing cases showing judicial resistance to implicit bias 
theory).  
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is little opportunity for such refinement, and we continue to grapple with 
the same ideological resistance today that Professor Crenshaw identified in 
1989—courts like in Karlo continue to be concerned with the analytical 
process of singular “but for” causation at the expense of substantive 
advancement of anti-discrimination.87 Therefore, plaintiffs’ counsel should 
be prepared to address the ideological challenges identified by Professor 
Ehrenreich and discussed in cases such as Chaikin, Karlo, DeGraffenreid, 
and Moore.88 

Second, in addition to overcoming ideological hurdles, plaintiffs’ 
counsel must ensure that pleadings and supporting arguments are clear and 
well-supported. Given the numerous criticisms noted in judicial decisions 
addressing intersectional claims and the general lack of clear precedent for 
intersectional claims, this practical recommendation is less obvious and 
more important than it may initially appear.89 Plaintiffs must identify the 
statute, or combination of statutes, through which they are asserting the 
intersectional claim, whether that be Title VII, the ADEA, the ADA, etc.90 

 
87 See supra note 28 and accompanying text (quoting Professor Crenshaw). The issue 

of judicial resistance to intersectional claims appears to be waning. The case law cited as 
being most critical has largely become stale, and intra-circuit splits have developed, 
challenging whether that adverse precedent will survive. Compare DeGraffenreid v. Gen. 
Motors Assembly Div., 413 F. Supp. 142, 143 (E.D. Mo. 1976) (declining to combine race 
and sex to create “super-remedy” for Black women), aff’d in part, rev’d in part on other 
grounds, 558 F.2d 480 (8th Cir. 1977), with Hall v. Mo. Highway & Transp. Comm’n, 995 
F. Supp. 1001, 1005 (E.D. Mo. 1998) (recognizing sex-plus-age claim). However, the fact 
that the Eighth Circuit split has persisted since at least 1998 without resolution is only 
further evidence that the frequency of settlement and infrequency of litigation results in 
glacial development of the law in this space. 

88 See supra notes 31-33 and accompanying text (explaining Professor Ehrenreich’s 
four identified practical challenges of intersectionality); supra note 79 (explaining 
Chaikin); supra note 27 (explaining DeGraffenreid and Moore). 

89 See supra notes 12-16 and accompanying text (listing judicial criticisms and noting 
general need for clarity around theory of intersectionality); supra note 37 and 
accompanying text (providing EEOC’s sparse definition); supra notes 55-63 and 
accompanying text (identifying several open questions arising from EEOC’s limited 
definitional guidance); Pappoe, supra note 16, at 18 (criticizing scant EEOC guidance as 
informative but not instructive, leaving courts without concrete guidelines for assessing 
intersectional claims). Clarity and specificity are particularly difficult when crafting a 
complaint where the plaintiff has a legitimate sense of discriminatory animus but does not 
yet possess statistics or other evidence to accurately narrow the specific impetus for the 
discrimination.  

90 See Giordano v. Pub. Serv. Co., No. 19-cv-1231-PB, 2020 U.S. Dist. LEXIS 83395, 
at *13-14 (D. N.H. May 12, 2020) (dismissing complaint identifying intersectional theory 
without identifying statutory basis); Abraham v. Bd. of Regents of the Univ. of Wis. Sys., 
No. 15-cv-1116-pp, 2016 U.S. Dist. LEXIS 174961, at *15-16 (E.D. Wis. Dec. 19, 2016) 
(granting defendant’s motion for summary judgment where complaint relied on FMLA and 
not ADA). 
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Intersectional discrimination should be plead as a separate claim from any 
other single-axis claims to ensure proper notice and preservation.91 Further, 
a claim based on two statutorily protected classes should reference the 
EEOC’s intersectional discrimination definition with support from 
Jefferies, Lam, Kimble, and Frappied.92 Where the claim involves the 
intersection of gender and a second protected trait, the plaintiff can find 
further support in the sex-plus theory, including refences to Phillips, 
Olmstead, and Jefferies.93 Where the claim involves a statutorily protected 
class other than sex, such as race, and a non-protected trait, the plaintiff 
should similarly rely on the sex-plus theory to support an analogous 
argument, such as race-plus.94 Counsel should be sure to identify either 
direct evidence of discrimination or circumstantial evidence involving 
accurate comparators and/or statistics from within the employer.95 General 
societal data and trends, or comparator data involving only a single axis 
trait, are generally insufficient; the examples and data must pertain 
specifically to the pleaded subclass within the defendant company.96 

 
91 See Jones v. Lafarge N. Am., No. 07-AR-1807-S, 2008 U.S. Dist. LEXIS 134884, at 

*16 (N.D. Ala. Oct. 21, 2008) (linking “alternative proscribed motivations” with 
“ambiguous pleadings”). Plaintiff’s counsel must also be proactively thinking of 
intersectional discrimination as a theory of liability when submitting a charge to the EEOC. 
See Fort Bend County v. Davis, 139 S. Ct. 1843, 1851 (2019) (“Title VII’s charge-filing 
requirement is a procedural rule, albeit a mandatory one”). For example, the Third Circuit 
limits “claims that are within the scope of the initial administrative charge . . . [and the] 
EEOC investigation which can reasonably be expected to grow out of the charge of 
discrimination.” Barzanty v. Verizon Pa., Inc., 361 F. App’x 411, 413-14 (3d Cir. 2010); 
accord supra note 68 (theorizing intersectional claim in Savage likely dismissed if 
challenged due to failure to exhaust).  

92 See supra note 37 and accompanying text (discussing EEOC definition); supra note 
34 and accompanying text (permitting claims combining protected traits across multiple 
EEO statutes).   

93 See supra note 55 and accompanying text (listing jurisdictions allowing intersectional 
claims on sex-plus theory); supra note 49 and accompanying text (explaining Jefferies 
reliance on sex-plus rationale). 

94 But see supra note 63 and accompanying text (explaining no court has accepted a 
race-plus theory absent intersection of gender). Counsel could also note that the EEOC has 
evaluated charges at the intersection of race, a protected trait, and pregnancy, a non-
protected trait. See Significant EEOC Race/Color Cases, supra note 53 (summarizing 
published settlement categories). One might also push the court to move away from a 
limited “but for” analysis and reframe the theory of liability in accordance with Professor 
Crenshaw’s original anti-subordination theory. See supra note 28 and accompanying text; 
accord Abrams, supra note 40, at 2502 (advocating intersectionality as encouraging 
investigation into subjective influences behind each claim). 

95 See, e.g., Frappied v. Affinity Gaming Black Hawk, LLC, 966 F.3d 1038, 1053 (10th 
Cir. 2020) (stating relevant comparator for female sex-plus-age plaintiff is older male). 

96 See id. at 1052 (rejecting data comparing “older women to younger women, and the 
overall treatment of men to the overall treatment of women” as irrelevant to sex-plus-age 
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CONCLUSION 

As Professor Mayeri observed, “litigation success is but one measure of 
political and legal efficacy.”97 Nevertheless, unlike private monetary 
settlement agreements, public education campaigns, workplace inclusion 
initiatives, and other private or civil avenues for change, judicial opinions 
provide an enduring public record of societal values. As Dr. Pauli Murray 
wrote in her poem Dark Testament: 
 

Better our seed rot on the ground 
And our hearts burn to ash 

Than the years be empty of our imprint.98 
 

It is therefore important that attorneys and activists continue to invest in 
meaningful change through the courts. To that end, this Essay aimed to 
provide modest advice to practitioners to overcome ideological and 
practical roadblocks in pre-trial litigation of intersectional employment 
discrimination claims.  

Successful litigation of these claims also requires that the EEOC publish 
charge and settlement statistics specific to intersectional and multiple bases 
claims. Its current summary data tables exclude intersectional claims 
entirely and otherwise separate multiple bases claims, skewing data totals 
and failing to surface this important subset of employment discrimination 
claims. This lack of visibility perpetuates the false notion that intersectional 
and multiple bases claims lack merit, allowing judicial and ideological 
resistance to intersectional claims to persist.  

 
claim); Siam v. Potter, No. C04-0129MHP, 2005 U.S. Dist. LEXIS 11893, at *45-46 (N.D. 
Cal. May 16, 2005) (permitting claim based on testimonial evidence but rejecting statistical 
data as overly broad). 

97 See Mayeri, supra note 20, at 731 (recognizing non-litigation forms of intersectional 
advocacy such as “legislative lobbying, public education campaigns, [and] workplace 
initiatives. . .”).   

98 Pauli Murray, DARK TESTAMENT AND OTHER POEMS (1970). 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XV 

 
 

38 

APPENDIX A 

Case Court
Federal 
Court Level

Filed Citation
Protected 
Class

Discrimination 
Type

Challenged 
Employment 
Action

Statute(s)
Intersectional 
Claim

Reference to 
EEOC 
Intersectional 
Definition

Procedural 
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Harrington v. Cleburne 
County Bd. of Educ.
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Appeals for the Eleventh 
Circuit 

Circuit 5/18/2001  251 F.3d 935 Race + sex
Disparate 
Treatment

Failure to 
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compensate

Title VII No No N/A N/A

Siam v. Potter
United States District Court 
for the Northern District of 
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District Court 5/16/2005
 2005 U.S. Dist. 
LEXIS 11893

Race or 
national origin  
gender

Disparate 
Treatment
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promote

Title VII Yes No

Defendant's 
Motion for 
Summary 
Judgment

Denied
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United States District Court 
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District Court 10/21/2008
 2008 U.S. Dist. 
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Treatment
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promote
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Defendant's 
Motion for 
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Denied

Kimble v. Wis. Dep't of 
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United States District Court 
for the Eastern District of 
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District Court 2/25/2010
 690 F. Supp. 2d 
765

Race + gender
Disparate 
Treatment

Failure to 
adequately 
compensate

Title VII Yes Yes
Trial on 
Liability

For the plaintiff

Morrison v. City of 
Bainbridge

United States District Court 
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Georgia, Albany Division 

District Court 9/21/2010
 2010 U.S. Dist. 
LEXIS 99079

Sex + age
Disparate 
Treatment
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termination

Title VII + 
ADEA

Yes 
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prior to SJ)

No

Defendant's 
Motion for 
Summary 
Judgment

Granted

Williams v. Health Servs.
United States District Court 
for the Middle District of 
Alabama, Northern Division 

District Court 11/24/2015
 2015 U.S. Dist. 
LEXIS 166780

Age + National 
Origin

Disparate 
Treatment

Wrongful 
termination

Title VII No No N/A N/A

Osman v. Bimbo Bakeries 
USA, Inc.

United States District Court 
for the District of Colorado 

District Court 1/15/2016
 2016 U.S. Dist. 
LEXIS 5313

National origin, 
race + color

Hostile work 
environment

Hostile work 
environment

Title VII Yes No

Defendant's 
Motion for 
Summary 
Judgment

Granted in part

Redford v. KTBS, LLC

United States District Court 
for the Western District of 
Louisiana, Shreveport 
Division 

District Court 2/10/2016
 2016 U.S. Dist. 
LEXIS 16828

Race + gender
Disparate 
Treatment

Wrongful 
termination

Title VII Yes Yes

Defendant's 
Motion for 
Reconsidera
tion of 
Denial of 
Summary 
Judgment

Denied

Duray v. Johnson
United States District Court 
for the District of 
Minnesota 

District Court 3/17/2016
 2016 U.S. Dist. 
LEXIS 35383

Age, sex + 
disability

Disparate 
Treatment

Failure to 
promote

Rehabilitation 
Act, ADEA, 
Title VII

Yes No

Defendant's 
Motion for 
Summary 
Judgment

Granted

Jackson v. Fanning
United States District Court 
for the Western District of 
Texas, El Paso Division 

District Court 6/13/2016
 2016 U.S. Dist. 
LEXIS 194612

Military 
service, race + 
sex

Disparate 
Treatment

Failure to 
promote

Title VII + 
USERRA

Yes No

Defendant's 
Motion for 
Summary 
Judgment

Granted

Abraham v. Bd. of Regents 
of the Univ. of Wis. Sys.

United States District Court 
for the Eastern District of 
Wisconsin 

District Court 12/19/2016
 2016 U.S. Dist. 
LEXIS 174961

Sex + disability Retaliation Retaliation FMLA Yes Yes

Defendant's 
Motion for 
Summary 
Judgment

Granted

Brown v. OMO Grp., Inc.

United States District Court 
for the District of South 
Carolina, Charleston 
Division 

District Court 3/28/2017
 2017 U.S. Dist. 
LEXIS 45048

Race + gender 
+ pregnancy

Disparate 
Treatment

Wrongful 
termination

Title VII Yes Yes

Defendant's 
Motion for 
Summary 
Judgment

Granted

Tu Ying Chen v. Suffolk Cnty. 
Cmty. Coll.

United States District Court 
for the Eastern District of 
New York 

District Court 3/31/2017
 2017 U.S. Dist. 
LEXIS 51965

Age, gender + 
national origin

Disparate 
Treatment

Suspension
Title VII and 
ADEA

Yes No

Defendant's 
Motion for 
Summary 
Judgment

Granted

DeBose v. Univ. of S. Fla. 
Bd. of Trs.

United States District Court 
for the Middle District of 
Florida, Tampa Division 

District Court 9/29/2017
 2017 U.S. Dist. 
LEXIS 160841

Race + gender
Disparate 
Treatment

Failure to 
promote

Title VII Yes No

Defendant's 
Motion for 
Summary 
Judgment
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Howard v. Mobile Cty. Bd. 
of Sch.

United States District Court 
for the Southern District of 
Alabama, Southern Division 

District Court 11/1/2017
 2017 U.S. Dist. 
LEXIS 181737

Race + gender
Disparate 
Treatment

Failure to 
promote

Title VII Yes No

Defendant's 
Motion for 
Summary 
Judgment

Granted

Forgus v. Mattis
United States District Court 
for the Eastern District of 
Virginia, Richmond Division 

District Court 12/12/2017
 2017 U.S. Dist. 
LEXIS 204769

Race + gender
Hostile work 
environment

Hostile work 
environment

Title VII Yes Yes

Defendant's 
Motion for 
Summary 
Judgment

Granted

Chaikin v. Methodist Med. 
Ctr. of Ill.

United States District Court 
for the Central District of 
Illinois, Peoria Division 

District Court 9/27/2018
 2018 U.S. Dist. 
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mental 
disability, age + 
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Disparate 
Treatment

Wrongful 
termination

Title VII, the 
ADA, and the 
ADEA
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Defendant's 
Motion for 
Summary 
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Granted

Holland v. Health
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LEXIS 196939

Race + 
national origin
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Treatment

Conditions of 
employment
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Defendant's 
motion for 
JMOL

Granted
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Cincinnati

United States District Court 
for the Southern District of 
Ohio, Western Division 

District Court 1/9/2019
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Race + sex
Disparate 
Treatment

Failure to 
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promotion

Title VII Yes Yes

Defendant's 
Motion for 
Judgment on 
the 
Pleadings
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United States District Court 
for the Southern District of 
New York 

District Court 5/2/2019
 2019 U.S. Dist. 
LEXIS 74331

National origin 
+ sex

Hostile work 
environment
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Title VII Yes No
Defendant's 
Motion to 
Dismiss

Granted

Richard v. Louisiana

United States District Court 
for the Western District of 
Louisiana, Lake Charles 
Division 

District Court 6/3/2019
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LEXIS 124811
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Disparate 
Treatment

Failure to 
promote

Title VII Yes No
Defendant's 
Motion to 
Dismiss
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Anderson v. New York City 
Health & Hosps. Corp.

United States District Court 
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New York 
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 2020 U.S. Dist. 
LEXIS 36772

Race or color + 
gender

Disparate 
Treatment

Failure to 
promote; 
conditions of 
employment; 
hostile work 
environment

Title VII Yes Yes

Defendant's 
Motion for 
Summary 
Judgment

Granted in part

Brown v. William Penn Sch. 
Dist.

United States District Court 
for the Eastern District of 
Pennsylvania 

District Court 4/17/2020
 2020 U.S. Dist. 
LEXIS 67602

Race + sex
Disparate 
Treatment

Failure to 
promote

Title VII Yes No

Defendant's 
Motion for 
Attorney's 
Fees

Denied

Giordano v. Pub. Serv. Co.
United States District Court 
for the District of New 
Hampshire 

District Court 5/12/2020  2020 DNH 078
Sex, age + 
disability

Disparate 
Treatment

Unidentified Unidentified Yes No
Defendant's 
Motion to 
Dismiss

Granted

Savage v. Temple Univ. - of 
Commonwealth Sys. of 
Higher Educ.

United States District Court 
for the Eastern District of 
Pennsylvania 

District Court 6/25/2020
 2020 U.S. Dist. 
LEXIS 111715

Religion + race
Disparate 
Treatment

Wrongful 
termination

Title VII Yes No
Defendant's 
Motion to 
Dismiss

Denied

Collier v. Harland Clarke 
Corp.

United States Court of 
Appeals for the Eleventh 
Circuit 

Circuit 7/8/2020
 820 Fed. Appx. 
874

Disability + age
Disparate 
Treatment

Wrongful 
termination

ADA + ADEA Yes No

Appeal of 
Grant of 
Defendant's 
Motion to 
Dismiss

Affirmed

Frappied v. Affinity Gaming 
Black Hawk, LLC

United States Court of 
Appeals for the Tenth 
Circuit 

Circuit 7/21/2020  966 F.3d 1038 Sex + age
Disparate 
Impact

Wrongful 
termination

Title VII Yes Yes

Appeal of 
Grant of 
Defendant's 
Motion to 
Dismiss

Reversed in 
part

Giordano v. Public Serv. Co.
United States District Court 
for the District of New 
Hampshire 

District Court 7/22/2020  2020 DNH 130 N/A N/A N/A N/A N/A N/A N/A N/A

Savage v. Temple Univ. - of 
the Commonwealth Sys. of 
Higher Educ.

United States District Court 
for the Eastern District of 
Pennsylvania 

District Court 9/17/2020
 2020 U.S. Dist. 
LEXIS 171046

N/A N/A N/A N/A N/A N/A

Plaintiff's 
Motion to 
Strike 
Defendant's 
Responses

Denied in part
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Disparate 
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Disparate 
Treatment

Wrongful 
termination

ADA + ADEA Yes No
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Grant of 
Defendant's 
Motion to 
Dismiss
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AT THE INTERSECTION OF COMPETING SOCIAL VALUES: 
EVALUATING THE CRIMINAL LAW APPROACH ADDRESSING THE 

OPIOID CRISIS 
 

By: Bingzi Hu 

 
ABSTRACT 

In recent decades, chronic pain management, which is a public health issue 
itself, significantly increased the prescribing of opioids for pain relief, thus 
leading to another public health challenge—opioid abuse. While the opioid 
epidemic affects many countries, it constitutes a more significant public 
health issue in the United States than in the rest of the world. Thus, the 
United States Department of Justice responded to the opioid crisis with an 
aggressive criminal law approach—investigating, indicting, and 
prosecuting physicians for overprescribing opioids. Against this backdrop, 
this article aims to evaluate this criminal law approach and its effectiveness 
in addressing the competing social values of preventing drug diversion and 
managing chronic pain. This article examines the legal framework 
governing such prosecutions and identifies and analyzes the flaws therein. 
The research finds that such prosecutions resulted in an undesirable 
discouraging effect on physicians’ opioids prescribing and eventually 
interfered with patients’ legitimate medical needs to manage chronic pain. 
This article also explores possible solutions to the above-mentioned 
dilemma. 
 

INTRODUCTION 
 

I. CHRONIC PAIN IS A GLOBAL PUBLIC HEALTH 
CONCERN 

Pain, especially chronic pain, is one of the oldest health problems and 
remains a major global public health issue today. Pain is defined as “[a]n 
unpleasant sensory and emotional experience associated with, or 
resembling that associated with, actual or potential tissue damage.”1 There 
are two main types of pain: acute and chronic. Acute pain, which is usually 
associated with common illnesses or injuries, occurs suddenly, and goes 

 
*J.D. 2012, Georgia State University College of Law. Special thanks to L. David Wolfe 

for his invaluable inspiration and expertise on this topic. 
1 Terminology, INT’L ASS’N FOR THE STUDY OF PAIN, https://www.iasp-

pain.org/resources/terminology/#pain (last visited Dec. 14, 2017). 
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away as the illness or injury heals. In contrast, chronic pain generally lasts 
over three months, far longer than the average period for an injury to 
recover.2 It is critical to note that “[a]lthough acute pain may reasonably be 
considered as a symptom of disease or injury, chronic and recurrent pain is 
a specific healthcare problem, a disease in its own right.”3 On one hand, the 
underlying cause of chronic pain, if not caused by injuries, is often not well 
understood. Chronic pain could result in serious consequences such as 
depression, anxiety, impact on work performance, interruptions in social 
life, or even suicidal thoughts.4 

Chronic pain represents a tremendous global public health burden. 
Large scale studies indicate that chronic pain affects roughly sixty million 
individuals.5 Persistent pain is reported by 10-25% of patients across Asia, 
Africa, Europe, and the North and South Americas.6 Of particular 
importance to this article, chronic pain presents an urgent public health 
challenge in the United States. According to recent research, in 2016 
approximately 20.4% of U.S. adults had chronic pain, and 8% of U.S. adults 
suffer from high-impact chronic pain.7 As a result, pain costs the U.S. 
society $560–$635 billion annually,8 greater than the total costs for 
diabetes, heart disease and cancer.9 Researches also revealed that 
individuals with an older age, a low income, and/or mental illness, have a 
higher prevalence of chronic pain.10 
 

 
2 INT’L ASS’N FOR THE STUDY OF PAIN & EUR. FED’N OF ISAP CHAPTERS, Unrelieved 

Pain is a Major Global Healthcare Problem, https://iaspfiles.s3.amazonaws.com/ 
production/public/2021/R2PRfactsheet.pdf. 

3 David Niv & Marshall Devo, Chronic Pain as a Disease in its Own Right, 4 PAIN 
PRACTICE 179, 180 (2004). 

4 Id. 
5 Daniel S. Goldberg & Summer J. McGee, Pain as a Global Public Health Priority, 

BMC PUB. HEALTH, Oct. 6, 2011 at 2. 
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II. EVOLUTION OF THE OPIOID CRISIS 
While the medical profession has long been using opioids to treat acute 

pain, the medical profession began using opioids for chronic pain 
management in the 1990s. In 1990 the World Health Organization issued 
guidelines that included opioids for cancer pain treatment.11 Shortly 
thereafter, in the late 1990s, medical professional groups published 
guidelines acknowledging opioids as an appropriate treatment for chronic 
non-malignant pain.12 Subsequently, the Federation of State Medical 
Boards of the United States released Model Guidelines for the Use of 
Controlled Substances for the Treatment of Pain, which further recognized 
the advantages of opioids in the treatment of chronic pain.13 

Also in the 1990s, pharmaceuticals companies often marketed opioids 
as a safe and recommended treatment for chronic pain. For example, Purdue 
Pharmaceuticals marketed OxyContin as “the moral, responsible, and 
compassionate thing to do—and not just for dying people … but also for 
folks with moderate back injuries, wisdom-tooth surgery, bronchitis, and 
temporomandibular joint disorder.”14 

In light of this historical shift in medical guidelines and the promotion 
and marketing of opioids, physicians’ prescribing practices changed toward 
larger doses of opioids than before. According to the U.S. Centers for 
Disease Control and Prevention (“the CDC”), the overall opioid prescribing 
rate in the United States hit a peak between 2010 and 2012 (81.2% in 2010, 
80.9% in 2011, 81.3% in 2012); although it has been dropping since 2012, 
the quantity of opioids given per person in morphine milligram equivalents 
(MME) is still about three times greater than it was in 1999.15 The 2017 data 
shows that doctors issued more than 191 million opioid prescriptions for 
American patients,16 with an average daily dosage of more than 45.3 MME 
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12 J. David Haddox, David Joranson, Robert T. Angarola, Albert Brady, Daniel Carr, 
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Chronic Pain, 13 CLIN. J. PAIN 6, 6–8 (1997). 

13 Fed’n of State Med. Bd. of the U.S., Inc., Model Guidelines for the Use of Controlled 
Substances for the Treatment of Pain, 19 J. PAIN PALLIATIVE CARE & PHARMACOTHERAPY 
73, 73–78 (2005). 

14 Beth Macy, DOPESICK: DEALERS, DOCTORS, AND THE DRUG COMPANY THAT 
ADDICTED AMERICA 27 (2018). 

15 Changes in Opioid Prescribing Practices, CTR. FOR DISEASE CONTROL & 
PREVENTION, https://www.cdc.gov/drugoverdose/data/prescribing/prescribing-practices. 
html (Aug. 13, 2019). 
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per prescription.17 Moreover, in 2017 more than 17% of Americans filled at 
least one opioid prescription, and each patient filled an average of 3.4 
prescriptions.18 

As the number of opioids prescribed to patients grew, the addiction to 
and misuse of opioids has also increased. Researches show that 26% of 
primary care patients receiving opioids over an extended time period are 
addicted to opioids.19 It is reported that more than 11.5 million Americans 
abused prescription opioids in 2015.20 Methadone, oxycodone, and 
hydrocodone are the most often used medications in prescription opioid 
overdose fatalities.21 During an overdose, too much opioid disrupts the 
portion of the brain that controls respiration, thus interrupting breathing in 
a hazardous way and resulting in brain injury or death.22 

Consequently, the number of prescription opioid overdose deaths has 
escalated. The CDC data shows “from 1999 to 2019, more than 232,000 
people died in the United States from overdoses involving prescription 
opioids.”23 “Overdose deaths involving prescription opioids more than 
quadrupled from 1999 to 2019.”24 In 2016, an opioid and heroin epidemic 
was declared to exist within the country.25 In 2018, the number of opioid 
overdose deaths reached 46,802, representing 69.5% of all drug overdose 
deaths.26   

Thus, the two major public health challenges of chronic pain and the 
opioid crisis are intertwined with each other. At such an intersection where 
these two public health issues meet, it is particularly important for public 
health policymakers to sufficiently consider and cautiously balance the 
competing social values involved therein. 
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III. AGGRESSIVE CRIMINAL PROSECUTIONS AGAINST PHYSICIANS 
Responding to the opioid overdose crisis and in an effort to prevent 

controlled substances diversion, the federal prosecutors in the United States 
have aggressively initiated criminal prosecutions against physicians for 
over-prescribing opioids under the Controlled Substance Act (“the CSA”). 

The website of the Drug Enforcement Administration of the U.S. (“the 
DEA”) lists “Criminal Cases Against Doctors” which “resulted in the arrest 
and prosecution of the registrant” since 2003.27 According to the list, as of 
18 July 2020, the DEA has initiated 294 federal investigations against 
doctors, at least 127 of whom were criminally prosecuted and convicted for 
prescribing controlled substances (primarily pain medications) outside the 
scope of professional practice or without a legitimate medical purpose.28 

Moreover, the National Attorneys General Training and Research 
Institute’s study shows a remarkable increase in the number of federal 
prosecutions. According to its earlier research, 178 of the 335 physicians 
studied were prosecuted by state authorities.29 Its most recent study reveals 
that, among 378 criminal prosecutions against physicians which were 
resolved or sentenced by 31 December 2016, 249 were charged by the 
United States Attorney’s Office.30 With this change as a backdrop, this 
article focuses on analyzing the federal prosecutions against physicians for 
over-prescribing. On 28 June 2018, the Department of Justice announced 
that a total of seventy-six physicians have been prosecuted for distributing 
opioids and other hazardous drugs, and for “fanning the flames of the opioid 
crisis.”31 

The following data comes from a 2019 study of criminal cases against 
physicians that were published in the US mainstream media from 1995 to 
2019: 245 of the 358 doctor defendants (or 68.4%) had a known clinical 
specialty in internal medicine, family medicine, or pain management.32 

 
27 Criminal Cases Against Doctors, DEA DIVERSION CONTROL DIV., https://www. 

deadiversion.usdoj.gov/crim_admin_actions/ (last visited July 18, 2020). 
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29 Judy McKee, “First, Do No Harm:” Criminal Prosecutions of Doctors for 
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30 Id. 
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Moreover, 246 of the 250 (or 98.4%) cases with known outcomes resulted 
in convictions, only four (or 1.6%) ended up with an acquittal.33 
Furthermore, the sentences in these cases are severe. 85% of the 244 
convicted physicians with known sentences served an average of 127.3 
months in prison plus sixty-five and a half months on probation.34 

The criminal charges stemming from medical practitioner’s opioid 
prescribing include illegal drug distribution, drug trafficking, or even severe 
crimes such as felony murder or murder where the cases involved overdose 
deaths. For example, a Northern District of Florida federal grand jury 
indicted Dr. Robert L. Ignasiak with forty counts of distributing pain 
medication in violation of 21 U.S.C. § 841 of the CSA.35 Dr. Ignasiak was 
found guilty of most of the drug trafficking charges and sentenced to 292 
months in prison.36 In a 2016 California case, having been charged with 
second-degree murder due to three patients’ overdose deaths, Dr. Hsiu-Ying 
Tseng became the first doctor convicted of murder in the country for 
overprescribing.37 In fact, most of the criminal prosecutions against 
overprescribing physicians ended up with guilty pleas.38 Thus, the potential 
criminal liability for prescribing opioids, in addition to state medical boards 
disciplinary actions, civil liability, or malpractice lawsuit, may have an 
undesirable discouraging impact on doctors’ practice of chronic pain 
management. 

This article studies the legal framework governing the criminal cases 
against physicians for their prescribing practices. Specifically, this research 
first illustrates an emerging trend of aggressive criminal indictment and 
prosecution against medical practitioners for prescribing opioids with 
statistics and particular cases. Then, it examines United States federal 
courts’ constructions of the relevant statutes, especially their interpretations 
of the undefined terms “not within the scope of professional practice” and 
“without a legitimate medical purpose,” which are the essential elements of 
the offense of distribution of controlled substances in a physician’s case. 
Next, this research focuses on the negative effect caused by the ambiguities 
inherent to the legal framework—the conflation and confusion between the 
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idJ_gujJ.web1?execution=e1s1 (last visited Nov. 28, 2021). 
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civil standard of care and the standard of criminal liability. Further, this 
article addresses the criminal prosecutions’ chilling effects on physicians’ 
opioid prescribing, which eventually interfered with patients’ legitimate 
needs in managing chronic pain. Lastly, this article proposes solutions to 
such a dilemma for purposes of bettering serving the two competing social 
values of preventing drug diversion and managing chronic pain. 
 

IV. EVALUATING THE CRIMINAL LAW APPROACH RESPONDING 
TO THE OPIOID CRISIS 

 
A. The Legal Framework 

The pertinent part of the Controlled Substance Act (“the CSA”) 
provides that: “[e]xcept as authorized by this subchapter, it shall be 
unlawful for any person knowingly or intentionally . . . to manufacture, 
distribute, or dispense, or possess with intent to manufacture, distribute, or 
dispense, a controlled substance.”39 Violations of said prohibition would 
constitute a felony subject to penalties varying from a definite term of 
imprisonment to life, depending upon the kind and amount of the controlled 
substance involved as well as other potential aggravating circumstances.40 

Generally, registered medical practitioners are excepted from this 
prohibition.41 Those registered medical practitioners include qualifying 
physicians and pharmacies.42 However, does that mean medical 
professionals are immune from criminal liability for prescribing and 
dispensing controlled substances? In a landmark case, United States v. 
Moore, the Supreme Court answered this question in the negative.43 Dr. 
Moore was charged with 639 counts for prescribing methadone, a Schedule 
II controlled substance, in violation of 21 U.S.C. § 841(a)(1).44 The 
prosecution’s position is that Dr. Moore actually functioned as a drug 
“pusher” because his conducts were contrary to all established addiction 
treatment procedures.45 Dr. Moore appealed from his conviction.46 The 
United States Court of Appeals for the District of Columbia Circuit 
reversed, finding that Dr. Moore was exempted from criminal liability 
because of his status as a registered physician.47 The Supreme Court 
disagreed and held that, when a registered physician’s acts are beyond the 

 
39 21 U.S.C. § 841(a)(1). 
40 21 U.S.C. § 841(b). 
41 See 21 U.S.C. § 822(b). 
42 21 U.S.C. § 823(f). 
43 United States v. Moore, 423 U.S. 122, 131-32 (1975). 
44 Id. at 124. 
45 Id. at 126. 
46 Id. at 122. 
47 Id. at 124. 
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usual course of professional practice, they may be punished under § 841.48 
The Supreme Court reasoned that legislative history of the Controlled 
Substance Act “reveals an intent to limit a registered physician’s dispensing 
authority to the course of his professional practice.”49 

Subsequently, statutes and regulations established the following legal 
standard: a DEA-registered physician would be held criminally responsible 
for dispensing controlled substances unless they do so “for a legitimate 
medical purpose” and while “acting in the usual course of [their] 
professional practice.”50 

Federal courts throughout the United States have applied this standard 
in numerous criminal cases against physicians. In United States v. Bennett 
51 the Fifth Circuit Court of Appeals held that in a medical professional’s 
case the essential elements of a § 841 violation include the physician 
knowingly and intentionally distributed a controlled substance, other than 
for a legitimate medical purpose and in the usual course of professional 
practice. In United States v. Feingold the Ninth Circuit held that when a 
medical practitioner prescribes or dispenses controlled substances outside 
the usual course of professional practice and for no legitimate medical 
purpose, they may subject to criminal liability when they acted so 
intentionally. 52 In United States v. Nelson  the Tenth Circuit emphasized 
that “a practitioner is authorized to dispense controlled substances only if 
[they act] with a legitimate medical purpose and in the usual course of 
professional practice.”53 In United States v. Ignasiak the Eleventh Circuit 
stated that, in order to convict a DEA-licensed physician under § 841, it is 
“incumbent upon the government to prove that [they] dispensed controlled 
substances for other than legitimate medical purposes in the usual course of 
professional practice,” and that the defendant acted so “knowingly and 
intentionally.”54  

But that is not the end of the inquiry. What do the phrases “legitimate 
medical purpose” and “usual course of professional practice” exactly mean? 
Unfortunately, the Controlled Substance Act does not define those terms. 
This article will examine the ambiguity in the legal framework and its 
effects in the following sections. 
 

 
48 Id.  
49 Id. at 123. 
50 21 U.S.C. § 830(b)(3)(A)(ii). 
51  United States v. Bennett, 874 F.3d 236, 258 (5th Cir. 2017). 
52  United States v. Feingold, 454 F.3d 1001, 1012-13 (9th Cir. 2006). 
53  United States v. Nelson, 383 F.3d 1227, 1233 (10th Cir. 2004). 
54  United States v. Ignasiak, 667 F.3d 1217, 1228 (11th Cir. 2012) (citing United States 

v. Guerrero, 650 F.2d 728, 730 (5th Cir. 1981)). 
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B. Lack of a Uniform, Consistent Standard in Determining 
“Usual Course of Professional Practice” 

Absent a statutory definition of the term “usual course of professional 
practice,” the U.S. federal judiciary made efforts to provide some guidance 
and certainty in relevant criminal cases. 

The first issue that courts have considered is: given the statutory 
language requiring that a medical professional act in the usual course of 
their professional practice,55 which standard should apply in evaluating a 
doctor’s prescribing, a subjective one reflecting this particular doctor’s own 
understanding of his profession, or an objective one generally recognized 
by a group of physicians? Courts solved this issue in uniformity: a general, 
objective practice standard applies when determining whether the 
practitioner acted within the usual course of their professional practice. 

Courts have rejected the position that the applicable standard can be 
premised on the accused doctor’s own, subjective standard of reasonable 
medical practice, despite that under pertinent regulations a prescription is 
legitimate when it is issued by an individual practitioner acting in the usual 
course of “[their] professional practice.”56 In United States v. Vamos the 
Second Circuit Court of Appeals rejected the subjective standard, 
concluding that, if the court “permit[s] a practitioner to substitute [their 
view] of what is good medical practice for standards generally recognized 
and accepted in the United States,” it “would be to weaken the enforcement 
of our drug laws in a critical area.”57 Similarly, in United States v. Hurwitz 
the court found that “allowing criminal liability to turn on whether the 
defendant-doctor complied with [their] own idiosyncratic view of proper 
medical practices is inconsistent with the Supreme Court’s decision in 
Moore.”58 In United States v. Norris the Fifth Circuit dismissed the 
defendant’s argument that the word “his,” as contained in the pertinent 
regulation, refers to the doctor’s own standards of medical practice, 
reasoning that “[o]ne person’s treatment methods do not alone constitute a 
medical practice.”59 In United States v. Feingold the Ninth Circuit held that 
the term “professional practice” implies that “there exists a reputable group 
of people in the medical profession who agree that a given approach to 
prescribing controlled substances is consistent with legitimate medical 
treatment.”60 In United States v. Merrill the Eleventh Circuit made it clear 
that “[t]he appropriate focus is not on the subjective intent of the doctor,” 

 
55 21 U.S.C. § 830(b)(3)(A)(ii). 
56 21 C.F.R. § 1306.04(a). 
57 United States v. Vamos, 797 F.2d 1146, 1153 (2d Cir. 1986). 
58 United States v. Hurwitz, 459 F.3d 463, 478 (4th Cir. 2006). 
59 United States v. Norris, 780 F.2d 1207, 1209 (5th Cir. 1986). 
60 United States v. Feingold, 454 F.3d 1001, n.3 (9th Cir. 2006). 
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instead, “it rests upon whether the physician prescribes medicine in 
accordance with a standard of medical practice generally recognized and 
accepted in the United States”61 

The general, objective standard, however, invites further questions: 
what standard should be used to determine the general-practice standard, a 
national standard or a local standard? A state standard or a federal standard? 
This issue is critical in a criminal case against a doctor, because it 
determines the standard that the jury would look to when deciding the case. 
The law provides that, in determining whether a medical practitioner acted 
“inconsistent with the public interest,” the practitioner’s “[c]ompliance with 
applicable State, Federal, or local laws relating to controlled substances” 
shall be considered.62 This statute suggests that different options exist in 
this regard. 

It seems that federal courts are yet to reach an agreement on this issue. 
For instance, the Eleventh Circuit Court of Appeals’ approach, and its 
development, demonstrates how courts struggled in developing relevant 
rules. In United States v. Merrill,  the Eleventh Circuit first held that this 
question “rests upon whether the physician prescribes medicine ‘in 
accordance with a standard of medical practice generally recognized and 
accepted in the United States,’”63 seemingly calling for a national standard. 
Subsequently, however, in United States v. Joseph the Eleventh Circuit 
clarified that its earlier decision in Merrill does not mean that a single 
national standard of practice should be imposed for the jury’s consideration 
of the defendant’s conduct; rather, the prosecution is only required to prove 
that the defendant acted contrary to any accepted standard of professional 
practice. 64  In United States v. Tobin, the Eleventh Circuit considered the 
likely scenario where there lacks a uniform, national standard regarding the 
medical practice, and found that under such circumstances medical 
practitioners should be held to the applicable state standard of professional 
practice because “the CSA incorporates the applicable state standard of 
professional practice, and thus it holds practitioners to standards to which 
they are already bound.”65 The Tobin court further reasoned that, because 
the Supreme Court in Gonzales  found that the CSA does not set forth 
national standards, a requirement for national standards of professional 

 
61 United States v. Merrill, 513 F.3d 1293, 1306 (11th Cir. 2008) (quoting United States 

v. Moore, 423 U.S. 122, 139 (1975)). 
62 21 U.S.C. § 823(f). 
63 Merrill, 513 F.3d at 1306 (quoting United States v. Moore, 423 U.S. 122, 139 

(1975)). 
64 United States v. Joseph, 709 F.3d 1082, 1095 (11th Cir. 2013). 
65 United States v. Tobin, 676 F.3d 1264, 1283 (11th Cir. 2012) (abrogated on other 

ground). 
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practice would be contrary to the Supreme Court’s clear teaching.66 To sum 
up, “[t]here are no specific guidelines concerning what is required to 
support a conclusion that an accused acted outside the usual course of 
professional practice.”67 

If “any accepted standard of professional practice” could be used to 
determine whether a prescribing doctor violated the CSA, it would 
necessarily result in inconsistency among different cases where different 
general-practice standards are applied (for example, one case applied the 
national standard while the other employed the state standard), even if the 
defendant physicians acted with the same prescribing pattern. The same 
holds true even if both cases use state medical standards, because standards 
of two different states could vary widely. In United States v. Prejean, the 
court recognized that “one state may require drug screening of patients, 
while another state does not.”68 Thus, “an individual may be prosecuted 
federally under 21 U.S.C. § 841 for a failure to perform drug screening—
an activity that would not be criminal or illegal in a state that does not 
require it.”69 The problem here is that different medical standards could lead 
to completely opposite outcomes in criminal prosecutions against doctors—
acquittal versus conviction. Such opposite outcomes would be even much 
more drastic and unacceptable than the widely criticized disparity in federal 
sentencing, which varies in extent, not in nature.70 

Notably, despite criminal defense attorneys’ challenges to the widely 
recognized ambiguity in these terms, federal Circuit courts have explicitly 
ruled that the CSA and the regulations are not void for vagueness. In United 
States v. Collier the Fifth Circuit found the phrase “in the usual course of 
professional practice” not unconstitutionally vague. 71 In United States v. 
Rosenberg the Ninth Circuit held that courts have shown “ease and 
consistency” in interpreting the term “in the usual course of professional 
practice.”72 In United States v. DeBoer the Sixth Circuit concluded that the 
statutory language of § 841(a) sufficiently defines a pharmacist’s 
responsibilities and therefore is not unconstitutionally vague. 73 In United 
States v. Birbragher 74 and United States v. Lovern 75 the Eighth Circuit and 

 
66 Gonzales v. Oregon, 546 U.S. 243, 269–72 (2006). 
67 United States v. August, 984 F.2d 705, 713 (6th Cir. 1992). 
68 United States v. Prejean, 429 F.Supp.2d 782, 802 n.5 (E.D. La. 2006). 
69 Id. 
70 Margareth Etienne, Parity, Disparity, and Adversariality: First Principles of 

Sentencing, 58 STAN. L. REV. 309, 313 (2005). 
71 United States v. Collier, 478 F.2d 268, 270-73 (5th Cir. 1973). 
72 United States v. Rosenberg, 515 F.2d 190, 196–98 (9th Cir. 1975). 
73 United States v. DeBoer, 966 F.2d 1066, 1068–69 (6th Cir. 1992). 
74 United States v. Birbragher, 603 F.3d 478, 492 (8th Cir. 2010). 
75 United States v. Lovern, 590 F.3d 1095, 1103 (10th Cir. 2009). 
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the Tenth Circuit rejected vagueness challenges in online pharmacy cases, 
respectively. 
 

C. Lack of a Precise Definition of the Term “Legitimate 
Medical Purpose” 

Likewise, the meaning of “legitimate medical purpose” is as confusing 
as the phrase “usual course of professional practice.” The United States 
Supreme Court pointed out in Gonzales that “the statutory phrase 
‘legitimate medical purpose’ is a generality, susceptible to more precise 
definition and open to varying constructions, and thus ambiguous in the 
relevant sense.”76 

In Gonzales, the Supreme Court addressed whether prescribing a 
controlled substance for purpose of physician-assisted suicide constitutes 
legitimate medical practice77. The Oregon state law (the Oregon Death With 
Dignity Act) provides that registered physicians would not be subject to 
civil or criminal liability for prescribing or supplying a lethal amount of 
drugs at the request of a terminally ill patient, should the physician comply 
with the specific safeguards set forth therein.78 However, in 2001 the 
Attorney General responded to the Oregon law by issuing an Interpretive 
Rule under the CSA, which concluded that “assisting suicide is not a 
“legitimate medical purpose,” and that “prescribing, dispensing, or 
administering federally controlled substances to assist suicide violates the 
Controlled Substances Act.”79 Oregon challenged the Interpretive Rule. 
After examining the relevant provisions of the CSA, the Oregon law, and 
the Interpretive Rule, the Supreme Court ruled that the Attorney General 
cannot ban doctors from prescribing controlled medicines for physician-
assisted suicide purposes pursuant to state law that allows such procedures. 
However, the Gonzales Court did not clarify the exact meaning of the term 
“legitimate medical purpose.” It only stated that the CSA “bars doctors from 
using their prescription-writing powers as a means to engage in illicit drug 
dealing and trafficking as conventionally understood.”80 

In some cases, it is easy to determine if the regulated drugs were 
prescribed for purposes other than legitimate medical purposes. For 
example, in a Georgia case, Dr. Chua developed “an inappropriate 
relationship” with his patient who was 19 years old at the time and moved 

 
76 Gonzales v. Oregon, 546 U.S. 243, 258 (2006). 
77 Id. at 248-49. 
78 Id. at 243. 
79 Dispensing of Controlled Substances to Assist Suicide, 66 Fed. Reg. 56608 (2001) 

(to be codified at 21 C.F.R. pt. 1306). 
80 Gonzales, 546 U.S. at 270. 
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in to live with Dr. Chua.81 Dr. Chua caused the patient’s addiction to drugs 
by prescribing him a variety of painkillers over time, including methadone 
and oxycodone, even if the patient was not addicted to any drugs before.82 
The patient eventually died of drug intoxication brought about by drugs Dr. 
Chua prescribed for him.83 Dr. Chua was convicted of felony murder and 
violations of the Georgia Controlled Substances Act. Evidence suggested 
that the prescriptions Dr. Chua wrote for the patient were “in pursuit of 
something other than a legitimate medical purpose,” and therefore were 
equivalent to “providing drugs.”84 

However, in most criminal prosecutions against doctors, there is no such 
clear indication as in Chua that the physician was pursuing something other 
than medical purposes. In those cases, absent a precise definition of the term 
“legitimate medical purpose,” the term is naturally subject to different 
interpretations, which could lead to further questions that courts will have 
to answer. Moreover, determining whether a “legitimate medical purpose” 
exists is also intertwined with defining the scope of a physician’s “usual 
scope of professional practice.”85 For instance, shall the scope of “legitimate 
medical purpose” be limited to the area that the defendant doctor is licensed 
to practice? If an orthopedic surgeon prescribes pain medication for his 
patient’s chronic headache caused by high intracranial pressure, would the 
prescribing serve a legitimate medical purpose because the patient does 
suffer from the headache? Or, in the alternative, would the “medical 
purpose” be “illegitimate” because it was outside the usual scope of the 
orthopedic surgeon’s practice? 

These are not easy questions to answer. They are not just a matter of 
statutory construction that courts usually face. Indeed, courts have to rely 
on medical experts’ professional opinions to give case-by-case guidance as 
to what should be the applicable standards in the particular medical area at 
issue. Naturally, the experts would testify as to the norms of practice and 
the standard of care in a certain area of medical practice, so that jurors could 
have something to evaluate the defendant’s conduct against. Such 
procedures in court seem to be an improvement from the undefined, 
ambiguous statutory terms we discussed. 

But this method does not resolve the issue here because the criminal 
liability standard focuses on “what defines or delineates the practice of 
medicine, rather than the instances of the practice of medicine do it so 

 
81 Chua v. State, 710 S.E. 2d 540, 543 (Ga. 2011). 
82 Id. 
83 Id. 
84 Id. at 547. 
85 David B. Brushwood, Defining “Legitimate Medical Purpose,” 62 AM. J. HEALTH-

SYST. PHARM. 306, 307 (2005). 
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poorly as to be considered incompetent” under the civil standard of care.86 
Thus, the next frequently litigated issue is the confusion between the 
standard of civil medical malpractice and the standard of criminal liability 
at trial. 
 

C. Conflation and Confusion between the Standards for 
Civil Medical-Malpractice and for Criminal Liability 

“It is true that courts have recognized a danger in confusing medical-
malpractice and § 841 standards.”87 This holds particularly true when the 
meaning of the statutory elements of criminal liability is so vague and 
circular, as discussed herein above. When such ambiguity exists, it tends to 
render the criminal defense more difficult and the prosecution easier. 
Indeed, attorneys and scholars have criticized that the Government gained 
a new power of prosecution in cases against pain-treating physicians88 and 
that the Government “uses legal ambiguity for tactical advantage” in such 
cases,89 which is seemingly corroborated by the astonishingly high 
conviction rate of 98.4% in this type of prosecution as discussed herein 
above.90 The critical issue here is the conflation and confusion between the 
standards for medical-malpractice and for criminal liability. The bottom line 
is that evidence sufficient to prove medical malpractice is insufficient to 
convict a defendant. 

In criminal trials against doctors for overprescribing, courts usually give 
limiting instructions to help the jury distinguish between civil medical-
malpractice and criminal violations of CSA. In United States v. Volkman, 
the court instructed that  
 

[t]his case is not about whether the defendant acted 
negligently or whether he committed malpractice. Rather, in 
order for you to find the defendant guilty, you must find that 
the government has proved to you beyond a reasonable 
doubt that the defendant’s action was not for a legitimate 
medical purpose in the usual course of professional 
practice.91  

 
86 Deborah Hellman, Pushing Drugs or Pushing the Envelope: The Prosecution of 

Doctors in Connection with Over-Prescribing of Opium-Based Drugs, 28 PHIL. & PUB. 
POL’Y Q. at 7, 12 (2008). 

87 United States v. Smith, 573 F.3d 639, 649 (8th Cir. 2009). 
88 Hellman, supra note 86. 
89 Harvey Silverglate, When Treating Pain Brings a Criminal Indictment, WALL ST. J. 

(June 12, 2015, 6:42 PM), https://www.wsj.com/articles/when-treating-pain-brings-a-
criminal-indictment-1434148923. 

90 Berman & Li, supra note 32, at 3. 
91 United States v. Volkman, 979 F.3d 377, 388 (6th Cir. 2015). 
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In United States v. Ruan the Eleventh Circuit charged that “a 

Defendant’s negligence, failure to meet a standard of care, or medical 
malpractice, on its own is not enough to convict him.”92 Courts, of course, 
are making good efforts to help jurors avoid any potential confusion 
between a medical-malpractice case and a CSA violation. However, such 
limiting instructions only injected vague and circular concepts such as “not 
for a legitimate medical purpose” and “outside the usual course of 
professional practice.” The critical question—where to draw the line 
between medical-malpractice and criminal liability—remains unanswered. 

Moreover, jurors could easily confuse the standards for medical-
malpractice and for criminal liability due to the complex, scientific nature 
of such prosecutions. Indeed, the two essential elements of “usual course of 
medical practice” and “legitimate medical purpose” are medical in nature.93 
Thus, as the Seventh Circuit observed in United States v. Chube II, “it is 
impossible sensibly to discuss the question whether a physician was acting 
outside the usual course of professional practice and without a legitimate 
medical purpose without mentioning the usual standard of care.”94 The 
Ninth Circuit also regarded the civil standard of care as a “benchmark” 
against which the jury should consider the practitioner’s behavior when 
determining whether a criminal violation of CSA occurred.95 “Just how that 
benchmark is expressed to the jury . . . is a matter within the district court’s 
discretion.”96 

As such, courts permitted the parties to call expert witnesses to testify 
about the applicable standard of care in the particular area of medical 
practice at issue. When testifying as to the applicable standard of care, the 
medical expert might rely on various resources such as guidelines issued by 
the CDC or state medical boards, national organizations’ works academic 
publications, and textbooks. However, as the appellant argued in Ruan, the 
Government’s expert witness actually equated the terms “standard of care” 
and “usual course of professional practice” in the testimony.97 Although the 
Court of Appeals acknowledged said confusion, it still held that the trial 

 
92 United States v. Ruan, 966 F.3d 1101, 1169 (11th Cir. 2020). 
93 Michael C. Barnes, A More Sensible Surge: Ending DOJ’s Indiscriminate Raids of 

Healthcare Providers, 8 LEGIS. POL’Y BRIEF 7, 26 (2019). 
94 United States v. Chube, 538 F.3d 693, 698 (7th Cir. 2008). 
95 United States v. Feingold, 454 F.3d 1001, 1011 (9th Cir. 2006) (“[I]t is appropriate 

in cases such as this for the jury to consider the practitioner’s behavior against the 
benchmark of acceptable and accepted medical practice.”). 

96 Id. 
97 Ruan, 966 F.3d at 1169. 
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court’s limiting instructions “cured any incorrect references to the civil 
standard of care by experts or the prosecution.”98 

When trying to draw the line between medical-malpractice and criminal 
violations, some courts look for a pattern of consistently violating the civil 
standard of care. The Fourth Circuit held that “evidence that a physician’s 
performance has consistently departed from accepted professional 
standards supports the proposition that the physician was not practicing 
medicine, but was instead cloaking drug deals under the guise of a 
professional medical practice.”99  

Other courts similarly found that violations of the civil standard of care 
would not constitute evidence of guilt per se, but they “remain persuasive 
and relevant, particularly if the government can show a pattern of consistent 
violations.”100 But no court has made clear how many repeated violations 
would take medical malpractice or poor management of a clinic up to the 
level of criminal liability. 

The confusion between the standards for medical malpractice and 
criminal violations is a more significant issue when it comes to opioids 
prescribed to treat chronic pain. Just like Dr. Gerlay presented in his case, 
“there is no consensus in the medical community on a standard of care for 
chronic pain patients,” and “the area of pain management arguably has more 
fluid definitions of permissible practice than other areas of medicine.”101 
The court also recognized that “[p]rosecuting physicians under § 841 for 
actions taken as part of a pain management practice may be a more difficult 
road than with other areas of medicine.”102 Thus, attorneys criticized that 
the “line between treating pain and unlawfully feeding drug addicts’ habits” 
is “indecipherable.”103 
 

V. THE IMPACT OF THE CRIMINAL PROSECUTIONS AGAINST 
PHYSICIANS 

As scholars have noted, the legal and regulatory approach in response 
to the opioid epidemic “lies at the intersection of two substantial public 
health challenges” which are intertwined with each other: reducing 
suffering from chronic pain, and controlling the diversion of prescription 
opioids. 104 It is undeniable that criminal prosecutions against physicians for 

 
98 Id. 
99 United States v. Alerre, 430 F.3d 681, 691 (4th Cir. 2005). 
100 United States v. Prejean, 429 F.Supp.2d 782, 801-02 (E.D. La. 2006). 
101 United States v. Gerlay, No. 09-CR-00085, 2009 WL 4897748 at *5 (D. Alaska. 

Dec. 11, 2009). 
102 Id. 
103 Silverglate, supra note 89. 
104 Richard J. Bonnie, Mark A. Schumacher, J. David Clark & Aaron S. Kesselheim, 

Pain Management and Opioid Regulation: Continuing Public Health Challenges, 109 AM. 
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their prescribing practices contribute to the fight against opioid diversion. 
Meanwhile, it is also widely observed that such criminal prosecutions have 
caused significant negative effects on doctors, nurses, pharmacists, as well 
as patients. 

 
A. Chilling Effects on Medical Practitioners 

The chilling effect on medical practitioners is obvious, due to their fear 
of criminal indictment and prosecution for prescribing which “puts 
physicians in great legal jeopardy.”105 The legal jeopardy includes potential 
criminal conviction and severe sentence under the Federal Sentencing 
Guidelines which allows the sentencing court to take into consideration 
uncharged relevant conduct when assessing the quantity of controlled 
substances distributed as a basis for sentencing,106 a large amount of 
restitution, monetary penalties, or forfeiture. Moreover, physicians may 
face much broader collateral consequences such as suspension or revocation 
of their medical licenses by the medical licensing boards, suspension or 
revocation of DEA registrations, and significant financial and reputational 
losses resulting therefrom. 

Scholars have summarized the negative effects of such criminal 
prosecutions as including the following three types: “the first pertaining to 
reduced legitimate prescriptions by physicians, the second pertaining to 
reduced treatment of patient pain, and the third pertaining to reduced trust 
in the physician-patient relationship.”107 Many physicians’ prescribing 
practices are thus shaped in an overly cautious way as an effort to manage 
potential legal risks. Some doctors would refuse to take in the “sickest or 
highest-risk” patients,108 and some would avoid prescribing certain kinds of 
medications, especially opioids.109 This, in return, compels the patients to 
go to the other doctors who are still willing to prescribe pain medications, 
driving high the number of those doctors’ opioids prescriptions and thus 
exposing them to higher regulatory and legal risks. 

 
J. PUB. HEALTH 31, 31 (2019). 

105 Silverglate, supra note 89. 
106 U.S. Sent’g GUIDELINES MANUAL §1B1.3 (U.S. Sent’g Comm’n 2018).  
107 Jacob C. Hanley, Illegitimate Medical Purpose: Resolving the Fundamental Flaw 

in Criminal Prosecutions Involving Physicians Charged with Overprescribing 
Prescription Opioids, 58 DUQ. L. REV. 229, 238 (2020). 

108 John Liederbach, Francis T. Cullen, Jody L. Sundt & Gilbert Geis, The 
Criminalization of Physician Violence: Social Control in Transformation?, 18 JUST. Q. 
141, 165 (2001). 

109 Diane E. Hoffmann, Treating Pain v. Reducing Drug Diversion and Abuse: 
Recalibrating the Balance in Our Drug Control Laws and Policies, 1 ST. LOUIS U. J. 
HEALTH L. POL’Y 231, 296 (2008). 
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The harmful effects are particularly observed with elderly and rural 
physicians, who are often overburdened with a large number of patients and 
may not be keeping up with the latest prescribing practices.110 Indeed, over 
40% of the 378 physicians who were criminally prosecuted in federal or 
state courts between 2006 and 2016 were over the age of sixty.111 
 

B. Impact on Patients with Chronic Pain 
The effect of potential compliance risk and criminal liability not only 

puts medical professionals’ careers and life in confusion and fear, but it also 
threatens patients’ need for adequate medical treatment of chronic pain as 
physicians are rendered reluctant to prescribe pain medications.112 Scholars 
have criticized that FDA regulations and CDC guidelines might impose 
arbitrary restrictions on opioid prescribing without considering the 
increasing need for pain management.113 “‘A lot of practitioners are 
reducing opioid medications, not from a clinical perspective, but more from 
a legal and regulatory perspective for fear of investigation… No practitioner 
wants to be the highest prescriber.’”114 

Due to the chilling effects on physicians, hundreds of thousands of 
patients, especially patients with chronic pain, are left with untreated pain 
and “needless agony.”115 Many patients reported that they were 
involuntarily cut off pain medications, that their pain increased as a result 
and harmed their life quality.116 Some even reported that they were unable 
to find medical care at all.117 Florida had more than 900 pain clinics in the 
2009–2010 fiscal year, but only 371 in 2013-2014, as many were targeted 
as “pill mills” and shut down by law enforcement.118 In 2016 in the State of 

 
110 Julia B. MacDonald, “Do No Harm or Injustice to Them:” Indicting and Convicting 

Physicians for Controlled Substance Distribution in the Age of the Opioid Crisis, 72 Me. 
L. Rev. 197, 223 (2020). 

111 Id. 
112 Barnes, supra note 93, at 9. 
113 Bonnie et al., supra note 104. 
114 Will Stone, Patients with Chronic Pain Feel Caught in an Opioid-Prescribing 

Debate, NPR NEWS (July 8, 2018), https://www.npr.org/sections/health-
shots/2018/07/08/622729300/patients-with-chronic-pain-feel-caught-in-an-opioid-
prescribing-debate. 

115 Silverglate, supra note 89. 
116 US: Fears of Prescribing Hurt Chronic Pain Patients, HUM. RTS. WATCH, 

(December 18, 2018), https://www.hrw.org/news/2018/12/18/us-fears-prescribing-hurt-
chronic-pain-patients#. 

117 Id. 
118 HUM. RTS. WATCH, NOT ALLOWED TO BE COMPASSIONATE: CHRONIC PAIN, THE 

OVERDOSE CRISIS, AND UNINTENDED HARMS IN THE US 45 (2018), 
https://www.hrw.org/report/2018/12/18/not-allowed-be-compassionate/chronic-pain-
overdose-crisis-and-unintended-harms-us. 
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Washington, law enforcement closed Seattle Pain Centers’ clinics in eight 
cities and charged its medical director, Dr. Frank Li, with sixteen patients’ 
overdose deaths, thus impacting approximately 12,000 Medicaid and 
Medicare patients and a total of 25,000 people across the state.119 After 
being abruptly terminated from care, it is difficult for patients to find a new 
doctor willing to treat their chronic pain because those patients are often 
perceived as “drug seeking.”120 
 

VI. PROPOSAL 
 

A. Congress Is Best Situated to Clarify the Standard of 
Physician’s Criminal Liability and to Balance the 
Competing Social Values 

As demonstrated hereinabove, the critical elements of “not within the 
scope of professional practice” and “without a legitimate medical purpose” 
are difficult to comprehend, thus resulting in confusion for juries and 
inconsistency among different courts. The absence of these critical 
definitions, combined with the conflation between the criminal liability 
standard and the civil standard of care, has created a chilling effect upon 
physicians’ prescribing practice, which in turn impacts the patients’ medical 
needs and well-being. 

Although courts, with the input of medical expert witnesses, have tried 
to provide guidance in this regard, Congress is in the best position to clarify 
the standard of physician’s criminal liability and to balance competing 
social values. First, while courts are authorized to interpret statutes, 
Congress is better situated to clarify the threshold of criminal liability with 
an accurate understanding of its legislative goals. In this regard, scholars 
have suggested that Congress could amend current statutes to “[remove] 
physicians from the scope of section 841(a)” and instead create “a separate 
criminal statute tailored specifically to physicians who overprescribe 
controlled substances.”121 Second, given that the ambiguities inherent to the 
current criminal standard are, to a certain extent, issues of a scientific nature, 
Congress could sufficiently consider the professional advice of medical 
licensing boards when amending the relevant legal framework. Third, 
Congress is well equipped with resources and tools to examine and evaluate 
the positive and negative effects of the aggressive criminal prosecutions 

 
119 Id. at 46. 
120 Brianna Ehley, How the Opioid Crackdown Is Backfiring, POLITICO (Aug. 28, 2018, 

5:06 AM), https://www.politico.com/story/2018/08/28/how-the-opioid-crackdown-is-
backfiring-752183. 

121 MacDonald, supra note 110, at 225. 
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against physicians and to balance the competing social values of fighting 
the opioid crisis and addressing the public’s legitimate pain control needs. 
 

B. Medical Licensing Boards’ Professional Determination 
Prior to Initiating a Criminal Prosecution against a 
Physician 

Given that complex medical issues are necessarily involved in criminal 
cases against physicians, and that the aggressive criminal prosecutions have 
caused negative impacts on patients’ legitimate need for adequate treatment 
of chronic pain, it is critical to establish a prerequisite step, such as a 
medical licensing board’s determination and finding of misconduct before 
initiating criminal prosecution against a medical practitioner. This would be 
appropriate because the members of medical licensing boards are equipped 
with the medical knowledge necessary for scrutinizing prescribing 
misconduct. 

Some scholars have suggested “[creating] a safe-harbor provision” by 
requiring first serving upon the physician a “notice of unusual prescribing 
patterns or misuse of narcotics by patients.”122 And some has proposed to 
“amend federal law to require that federal investigators and prosecutors 
obtain a referral from a state professional licensing board” before initiating 
their investigations or prosecutions. 123 The author of this article believes 
that, at the very least, a medical licensing board’s determination, findings 
of fact, and conclusions of misconduct should be obtained and submitted to 
a grand jury prior to indicting a physician for overprescribing regulated 
drugs. 
 

C. Pharmaceutical Companies Are the Ultimate Cause of 
the Opioid Crisis 

Lawsuits against opioid manufactures and distributors have increased in 
the United States since the beginning of the 21st Century.124 In the federal 
multidistrict litigation against massive pharmaceutical companies which 
were consolidated from more than 2,400 cases brought by cities, counties, 
individuals, and other parties, the plaintiffs allege that the companies misled 
the prescribers and the public by deceptively marketing their opioid 
medications and making false representations about those drugs’ 
addictiveness and effectiveness.125 State Attorneys General also brought 

 
122 Wendy Z. W. Teo & B. Sonny Bal, The Law and Social Values: Prescription Pain 
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similar lawsuits against pharmaceutical manufacturers and distributors in 
state courts.126 

Compared to physicians who are now increasingly targeted by federal 
prosecutors, big pharmaceutical companies are better targets of the legal 
system. First, the Federal Government’s National Institute on Drug Abuse 
concluded that the big pharmaceutical manufacturers and distributors, not 
the physicians, were the originating cause of the opioid epidemic.127 For 
instance, Purdue Pharmaceuticals aggressively marketed and promoted 
OxyContin since its introduction in 1996, and the sales of OxyContin soon 
reached about $1.1 billion in 2000—approximately 23 times the $48 million 
sales in 1996.128 Thus, the government can certainly gain more effective 
control of drug diversion through litigations against the root causes of the 
opioid crisis rather than physicians. Moreover, litigation against massive 
pharmaceutical companies, rather than individual doctors, can help improve 
the industry practice and educate the public at a much larger scale.129 
Furthermore, the settlement funds that the governments obtained from such 
litigations can provide significant resources for better addressing the opioid 
epidemic, such as regulating drug approval and control and addiction 
treatment.130 
 

CONCLUSION 
Combating the opioid crisis is not an easy task. The reasons underlying 

pain medication abuse are complex. The pharmaceutical manufacturers, 
distributors, retailers, medical practitioners such as physicians and 
pharmacists all play a role in the chain that supplies opioids to society. The 
challenging question for the legal system is to draw a line between 
legitimate opioid prescribing and “pushing drugs,” thus preventing illegal 
drug diversion without chilling legitimate opioid prescribing for those who 
suffer from chronic pain. 

Based on the foregoing analysis, the aggressive criminal prosecutions 
against physicians are not the most effective way to address the opioid 
epidemic, because the current legal framework governing these 
prosecutions is flawed in that it does not contain any clear definition of the 
essential elements of “not within the scope of professional practice” and 
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“without a legitimate medical purpose” and would often result in conflation 
and confusion of the civil standard of care and the higher standard of 
criminal liability. As a result of the increasing trend of prosecuting medical 
practitioners, physicians are fear of prescribing opioids, thus leaving many 
patients’ chronic pain untreated. In sum, the criminal prosecutions cannot 
satisfactorily balance the two competing social needs of fighting drug abuse 
and treating chronic pain. 

As such, the negative effects of criminal prosecutions against physicians 
call for Congress to set forth a more transparent, effective standard to 
distinguish legitimate prescribing practice from illegal drug distribution. 
Medical licensing boards are also well equipped to address the scientific 
issues involved in such cases. Indeed, the author suggests that it should be 
required for the prosecution to first submit a medical licensing board’s 
finding of misconduct to the grand jury as a prerequisite step before 
indicting a physician. Targeting the massive pharmaceutical companies 
which are the roots of the opioid crisis would be more efficient than 
targeting individual physicians. 
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PLANTING THE SEEDS OF JUSTICE: DEVELOPING EFFECTIVE 
INCENTIVES FOR URBAN GARDENING 

 

By: Isaac Kort-Meade* 

 
“The single greatest lesson the garden 

teaches is that our relationship to the planet 
need not be zero-sum, and that as long as the 
sun still shines and people still can plan and 
plant, think and do, we can, if we bother to 

try, find ways to provide for ourselves 
without diminishing the world.”1 

Michael Pollan 
 

ABSTRACT 
In backyards, on rooftops, and in community spaces across the country, 
intrepid gardeners are planting and harvesting healthy fruits and 
vegetables and discovering the value of good local food. These gardens 
produce more than just peas and carrots: they advance food justice, racial 
justice, environmental justice, and provide broad community benefits such 
as reducing reliance on industrial-scale agriculture. While significant 
advocacy efforts at the local, state, and federal level have reduced legal 
barriers to gardening, a more proactive focus on gardening incentives will 
bolster urban agriculture’s foothold in cities. In particular, providing 
zoning incentives to housing developers who provide gardening space, 
encouraging the use of cluster zoning, and viewing community gardens as 
a necessary public facility will ensure that backyard and community 
gardens are more accessible to more people living in urban and suburban 
areas. By coupling these changes with increased education and grant 
programs for new gardeners and entrepreneurs, policymakers can facilitate 
the rapid growth of urban agriculture and expand its benefits to their entire 
community. 
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of Agriscaping for his invaluable insights on challenges to urban gardening.  

1 Michael Pollan, Don’t Give Up, THE GUARDIAN (June 5, 2008), https://www. 
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INTRODUCTION 

Ron Finley grew up in South Los Angeles, a city in Southern California 
full of liquor stores, fast food restaurants, and empty lots.2 In 2011, he grew 
tired of the empty sidewalk in front of his home and planted a small garden 
in the city-owned parkway.3 The 1500 square foot garden quickly became 
a community gathering point, attracting friends and neighbors who would 
“go shopping” in Finley’s sidewalk farm.4 After just a few months, a city 
enforcement officer arrived to inform Finley he would need a $400 
landscaping permit to plant his water-friendly eggplants and peppers, but he 
could freely plant water-thirsty turf without consequence.5 After the Los 
Angeles Times took up the story and activists collected signatures, the city 
backed off.6 Building off this success, Finley’s nonprofit Green Grounds 
went on to plant over twenty community gardens and began to educate local 
residents on the importance of local food production and consumption.7 
Says Finley, “If kids grow kale, kids eat kale. If they grow tomatoes, they 
eat tomatoes. But when none of this is presented to them, if they're not 
shown how food affects the mind and the body, they blindly eat whatever 
the hell you put in front of them.”8 Finley’s TED Talk and Masterclass 
videos have been viewed millions of times and his vision that growing food 
can be liberating has spread far beyond his neighborhood.  

The COVID-19 pandemic increased the prevalence of urban gardeners 
as people isolating at home without easy access to fresh food realized they 
had access to a farm right in their own backyard.9 The work of Ron Finley 
and other gardening activists, coupled with the recent surge in backyard 
gardening shows the distinct need for an increased focus in legal scholarship 
on the importance of gardening and what governments can do to increase it. 

 
2 Ron Finley, A Guerrilla Gardener in South Central LA, TED (Feb. 2013), https:// 

www.ted.com/talks/ron_finley_a_guerrilla_gardener_in_south_central_la/transcript.  
3 Id. 
4 Steve Lopez, In the Weeds of Bureaucratic Insanity There Sprouts a Small Reprieve, 

LA TIMES (Aug. 20, 2011, 12:00 AM) https://www.latimes.com/local/la-xpm-2011-aug-
20-la-me-0821-lopez-garden-20110818-story.html. 

5 Id. 
6 Finley, supra note 2. 
7 Id. 
8 Id. 
9 See Don Kinzler, The Pandemic Propelled Gardening to New Heights. Will the Trend 

Last?, AGWEEK (Dec. 26, 2020, 6:00 AM) https://www.agweek.com/lifestyle/home-and-
garden/6813622-The-pandemic-propelled-gardening-to-new-heights.-Will-the-trend-last 
(“[H]alf of those who gardened this year did so as a way to get out of the house, relieve 
stress, provide security and for something to do while sticking close to home. 
Overwhelmingly, most were also gardening to add beauty to their surroundings. Balcony 
gardening and houseplant popularity also surged.”). 
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This comment will address three main questions: First, why does gardening 
matter? To answer this, this comment delves into the impact that increased 
access to fresh local food has on food justice, racial justice, and 
environmental justice. Second, why is gardening hard to do? Beyond the 
hard work required to maintain a productive garden, numerous laws and 
structural barriers make gardening in urban areas difficult. Finally, what can 
be done to get more people to garden? Some cities and states are already 
incentivizing gardening, but more can be done to achieve the myriad of 
benefits of urban farms.   

The city is one of the best places to rebuild trust in each other and in our 
food.10 Nobel Prize winning economist Elinor Olstrom observed that in 
more connected communities, “common-pool resources” were looked after 
with more care than even private property.11 When this theory is applied to 
community food, we can see how important the shareable city is.12 

Part I gives an overview of the social justice implications of agriculture 
on every scale from three perspectives: food justice, racial justice, and 
environmental justice. The section then provides three examples of existing 
urban farms which focus on social justice. Finally, it discusses the 
importance of local initiatives and why city policy is so effective at 
achieving these types of goals. Part II describes existing barriers to urban 
gardening, including both legal barriers like city and state law and structural 
challenges to gardening in urban spaces. It then lays out some existing 
incentive programs at the local, state, and federal level and discusses why 
those programs have either failed or succeeded. Part III presents three 
potential legal changes that a state or local government can implement to 
improve access to urban farming and achieve the benefits discussed in Parts 
I and II.  
 

 
10 See generally LEO HOLLIS, CITIES ARE GOOD FOR YOU: THE GENIUS OF THE 

METROPOLIS 158-92 (2013) (discussing the loss of trust in city leaders and how to return 
power to disadvantaged residents). 

11 See Elinor Olstrom, Common-Pool Resources and Institutions: Toward a Revised 
Theory, 2 HANDBOOK OF AGRIC. ECON. 1315, 1336 (2002) (“If appropriators can engage 
in face-to-face bargaining and have autonomy to change their rules, they may well attempt 
to organize themselves. . . . Whether their self-governed enterprise succeeds over the long 
term depends on whether the institutions they design are consistent with design principles 
underlying robust, long-living, self-governed systems.”). 

12 SUSTAINABLE ECONS. L. CTR., POLICIES FOR SHAREABLE CITIES: A SHARING 
ECONOMY POLICY PRIMER FOR URBAN LEADERS 15 (2013), http://d3n8a8pro7vhmx. 
cloudfront.net/theselc/pages/209/attachments/original/1394836950/policies_for_shareabl
e_cities_selc_9_9_13.pdf?1394836950. 
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I. BACKYARD JUSTICE 
Social justice is often seen as a big picture, global movement full of 

broad pronouncements and major federal actions.13 In reality, justice 
typically begins with individuals making a difference in their own 
community, at home, and in their own backyard and dinner plate. This 
section will discuss the impact of increased backyard and urban gardening 
on three different aspects of social justice: food justice, racial justice, and 
environmental justice. Gardening can address food justice by increasing 
access to healthy, unprocessed foods and decreasing reliance on industrial-
scale agriculture. Gardening addresses racial injustice by helping 
marginalized communities who have been most hurt by lack of local food. 
Finally, gardening addresses environmental injustice by mitigating the 
detriments of factory farming and increasing the benefits of greener cities.  

 
A. Food Justice 

Millions of people across the world lack access to nutritious food.14 
Food justice is a global movement which seeks to rectify this issue and the 
other inequities in the food system by ensuring more equitable access to 
nutritious and affordable food.15 Food justice and its companion movement, 
food sovereignty,16 seek to grant greater control over food production and 

 
13 For example, the United Nations defines social justice broadly as the “fair and 

compassionate distribution of the fruits of economic growth.” U.N., SOCIAL JUSTICE IN AN 
OPEN WORLD: THE ROLE OF THE UNITED NATIONS 7 (2006), https://www.un.org/ 
esa/socdev/documents/ifsd/SocialJustice.pdf. A more relevant definition of social justice 
to this article is: “a communal effort dedicated to creating and sustaining a fair and equal 
society in which each person and all groups are valued and affirmed.” Our Definition of 
Social Justice, JOHN LEWIS INST. FOR SOC. JUST., https://www.ccsu.edu/ 
johnlewisinstitute/terminology.html (last visited Jan. 15, 2022). This definition recognizes 
the importance of individual and community action to fight injustice and promote equality. 

14 The U.N. estimates that 690 million people, or 8.9% of the world’s population, were 
undernourished in 2019. U.N., THE STATE OF FOOD SECURITY AND NUTRITION IN THE 
WORLD 4 (2020), http://www.fao.org/3/ca9692en/CA9692EN.pdf. This number has 
increased since 2014. Id. While economic downturns and income inequality have a major 
effect on this trend, increased detrimental weather resulting from climate change has played 
a major role. Id. at 7. The U.S. and Canada, despite having much lower indicators (such as 
childhood growth stunting) of malnutrition than other regions, have the highest rate of adult 
obesity of any region studied at 35.5% in 2016. Id. at 30. Obesity can be, somewhat 
paradoxically, a direct effect of malnutrition. See Allison Aubrey, Malnutrition Hits the 
Obese as Well as the Underfed, NPR (Dec. 23, 2019,2:05 PM), https://www.npr.org/ 
sections/goatsandsoda/2019/12/23/785566796/malnutrition-hits-the-obese-as-well-as-the-
underfed. 

15 See ROBERT GOTTLIEB & ANUPAMA JOSHI, FOOD JUSTICE 6 (2013) (defining food 
justice as “ensuring that the benefits and risks of where, what, and how food is grown and 
produced, transported and distributed, and accessed and eaten are shared fairly.”). 

16 The two movements differ in that food justice seeks to increase access to food, while 
food sovereignty seeks to grant power over food back to farmers and individuals. As 
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consumption to those marginalized by the negative effects of industrial 
agriculture.17 The end goal is “less dependency on capital-intensive inputs, 
greater attention to social and environmental contexts, and the creation of 
supply networks that contribute to systemic wellbeing, rather than those that 
merely extract value.”18 Dependence on monopolistic producers of food 
leads to issues, such as disease outbreaks, that can cause global health 
consequences.19 Food justice can be achieved by granting communities 
greater control over the production, transportation, and consumption of 
agricultural products. 

One of the many consequences of food injustice is household food 
insecurity. In 2020, 10.5%  (or 13.8 million) American households were 
food insecure,20 meaning that the household lacked “access to adequate 
food [which was] limited by a lack of money and other resources.”21 In 
Arizona alone, almost one in six people fall into this category.22 The 
ongoing economic impact of COVID-19 has increased food insecurity 

 
defined at the first World Forum for Food Sovereignty in Mali in 2007: “Food sovereignty 
is the right of peoples to healthy and culturally appropriate food produced through 
ecologically sound and sustainable methods, and their right to define their own food and 
agriculture systems. It puts those who produce, distribute and consume food at the heart of 
food systems and policies rather than the demands of markets and corporations. It defends 
the interests and inclusion of the next generation. It offers a strategy to resist and dismantle 
the current corporate trade and food regime, and directions for food, farming, pastoral and 
fisheries systems determined by local producers. Food sovereignty prioritises [sic] local 
and national economies and markets and empowers peasant and family farmer-driven 
agriculture, artisanal - fishing, pastoralist-led grazing, and food production, distribution 
and consumption based on environmental, social and economic sustainability. Food 
sovereignty promotes transparent trade that guarantees just income to all peoples and the 
rights of consumers to control their food and nutrition. It ensures that the rights to use and 
manage our lands, territories, waters, seeds, livestock and biodiversity are in the hands of 
those of us who produce food. Food sovereignty implies new social relations free of 
oppression and inequality between men and women, peoples, racial groups, social classes 
and generations.” Declaration of Nyéléni, NYÉLÉNI, 1 (2007), https://nyeleni.org/ 
IMG/pdf/DeclNyeleni-en.pdf. 

17 Kirsten Valentine Cadieux & Rachel Slocum, What Does it Mean to Do Food 
Justice?, 22 J. POL. ECOLOGY 1, 3 (2015). 

18 Id. 
19 See Reports of Selected Salmonella Outbreak Investigations, CNTRS. FOR DISEASE 

CONTROL & PREVENTION, https://www.cdc.gov/salmonella/outbreaks.html (Jan. 11, 2022) 
(listing Salmonella outbreaks in the United States by year; sources including “onions” and 
“prepackaged salads”). 

20 ALISHA COLEMAN-JENSEN, MATTHEW P. RABBITT, CHRISTIAN A. GREGORY & 
ANITA SINGH, U.S. DEP’T OF AGRIC., HOUSEHOLD FOOD SECURITY IN THE UNITED STATES 
IN 2020 4 (2021), https://www.ers.usda.gov/webdocs/publications/102076/err-298.pdf. 

21 Id. at v. 
22 ARIZ. HUNGER ADVISORY COUNCIL, ARIZONANS PREVENTING HUNGER ACTION 

PLAN 2017 2 (2017), https://des.az.gov/sites/default/files/media/Arizonans-Preventing-
Hunger-Action-Plan-July-2017.pdf. 
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across the country.23 Rising unemployment at the beginning of the 
pandemic was an effective indicator of food insecurity.24 Food insecurity is 
not caused by a lack of food available for purchase: an estimated thirty-one 
percent of food produced in the U.S. is wasted.25 Instead, unjust food 
production and distribution systems mean that many Americans cannot 
easily or cheaply access healthy and nutritious food in their community.  

People who live in the rapidly urbanizing areas of the country face 
barriers to nutritious food through the prevalence of food deserts and food 
swamps.26 An urban food desert, as defined by the U.S. Department of 
Agriculture (“USDA”), is a census tract where more than one third of the 
population lives further than one mile from a supermarket or large grocery 
store.27 The USDA estimates that while 8.2%  of all urban census tracts in 
the U.S. are food deserts, 23.3% of all low-income urban tracts are food 
deserts.28 Additionally, urban food deserts have 53% more minority 
residents than non-food deserts.29 Unemployment among residents of food 
deserts is about 60% higher than their neighbors living in non-food deserts. 
30 These statistics indicate that access to food is not equitably distributed 

 
23 FEEDING AM., THE IMPACT OF THE CORONAVIRUS ON FOOD INSECURITY 3 (2020), 

https://www.feedingamerica.org/sites/default/files/2020-
04/Brief_Impact%20of%20Covid%20on%20Food%20Insecurity%204.22%20%28002%
29.pdf. 

24 Id. at 2; see ELAINE WAXMAN, POONAM GUPTA & DULCE GONZALEZ, URB. INST., 
FOOD INSECURITY EDGED BACK UP AFTER COVID-19 RELIEF EXPIRED 4 (2020), 
https://www.urban.org/sites/default/files/publication/103117/food-insecurity-edged-back-
up-after-covid-19-relief-expired.pdf (“Nearly four in ten adults (37.1 percent) who 
reported they or their spouse or partner lost a job or was laid off experienced food insecurity 
in the 30 days before the September survey. Food insecurity among these households 
reduced in May after pandemic economic assistance programs were implemented but 
increased again in September to roughly the same level seen early in the pandemic.”). 

25 JEAN C. BUZBY, HODAN F. WELLS & JEFFREY HYMAN, U.S. DEP’T OF AGRIC., THE 
ESTIMATED AMOUNT, VALUE, AND CALORIES OF POSTHARVEST FOOD LOSSES AT THE 
RETAIL AND CONSUMER LEVELS IN THE UNITED STATES 11 (2014), https://www.ers. 
usda.gov/webdocs/publications/43833/43680_eib121.pdf. 

26 Kristen Cooksey-Stowers, Marlene B. Schwartz & Kelly D. Brownell, Food Swamps 
Predict Obesity Rates Better than Food Deserts in the United States, 14 INT. J. ENV’T 
RSCH. & PUB. HEALTH 1366, 2 (2017) (A “food swamp” is a “spatial metaphor to describe 
neighborhoods where fast food and junk food inundate healthy alternatives. Low-income 
and racial-ethnic minorities are more likely than Whites to live near unhealthy food 
retailers, which has been associated with poor diet.”).  

27 PAULA DUTKO, MICHELE VER PLOEG & TRACEY FARRIGAN, U.S. DEP’T OF AGRIC., 
CHARACTERISTICS AND INFLUENTIAL FACTORS OF FOOD DESERTS 6 (2012), 
https://www.ers.usda.gov/webdocs/publications/45014/30940_err140.pdf. 

28 Id. at 6 tbl.1. 
29 Id. at 9, 11. 
30 Id. at 13. 
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across communities, and that the same inequality prevalent in other 
economic and social systems exists within the food system. 

The prevalence of food deserts is closely tied with zoning and planning 
decisions that have created concentrated food production separated from 
population centers.31 Urban agriculture was a major component of U.S. 
cities in the eighteenth  century, when cities expressly planned for 
agricultural spaces within the town’s boundaries.32 Even with the rapid 
urbanization in the late 19th and early 20th centuries, backyard gardens 
were a vital component of city life.33 During World War II, the federal 
government encouraged homeowners to plant “victory gardens” to 
supplement national food rationing.34 Post-World War II, however, the 
expansion of suburban communities and the increased use of “Euclidian” 
zoning practices separated urban spaces from agriculture.35 Agriculture was 
replaced with suburban sprawl, suburban sprawl led to the growth of large 
supermarkets, and convenient processed foods became a core part of the 
middle-class American diet.36 The growth of suburbs led many inner-city 
grocery chains to follow middle- and high-income White residents to new 
suburban areas.37 The result of this great migration is that fresh, nutritious, 
and affordable food is difficult to access for many low-income and minority 
communities.  

Despite its benefits, however, a food-justice-focused policy may be 
considered paternalistic and thus cause more harm than good to the targeted 
population. A paternalist policy is one in which policymakers take action to 
benefit another group without that group’s consent and in a manner which 
is coercive or involves a restriction on freedom.38 Some food-justice-

 
31 Sarah B. Schindler, Of Backyard Chickens and Front Yard Gardens: The Conflicts 

Between Local Governments and Locavores, 87 TUL. L. REV. 231, 266 (2012).  
32 Margot J. Pollans & Michael Roberts, Setting the Table for Urban Agriculture, 46 

URB. LAW. 199, 207 (2014). 
33 Sarah Taylor Lovell, Multifunctional Urban Agriculture for Sustainable Land Use 

Planning in the United States, SUSTAINABILITY 2499, 2505 (2010).  
34 Id. 
35 Pollans & Roberts, supra note 32, at 207; see Euclid v. Ambler Realty Co., 272 U.S. 

365, 392, 397 (1926) (finding that a zoning ordinance which served to separate uses was 
related to a city’s police power to provide for public health and safety).  

36 See How Highly Processed Foods Liberated 1950s Housewives, NAT’L WOMEN’S 
HIST. MUSEUM (May 1, 2017), https://www.womenshistory.org/articles/how-highly-
processed-foods-liberated-1950s-housewives (discussing the growth of processed foods 
after World War II). 

37 NICKY BASSFORD, LARK GALLOWAY-GILLIAM & GWENDOLYN FLYNN, CMTY. 
HEALTH COUNCILS, FOOD DESERT TO FOOD OASIS  7 (2010), https://suprmarkt.la/wp-
content/uploads/2017/09/Food-Desert-to-Food-Oasis.-Promoting-Grocery-Store-
Development-in-South-Los-Angeles.pdf. 

38 Rebecca L. Goldberg, No Such Thing as a Free Lunch: Paternalism, Poverty, and 
Food Justice, 24 STAN. L. & POL'Y REV. 35, 65 (2013).  
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focused policies aim to correct individual unhealthy choices. For example, 
both policies to eliminate fast food restaurants in poor neighborhoods and 
soda “sin” taxes involve policymakers attempting to decide what is “best” 
for a certain group.39 Other policies to encourage healthy eating, like 
alterations to Supplemental Nutrition Assistance Program (SNAP) 
benefits,40 may have good intentions but result in paternalism. Some 
commentators, however, argue that impoverished people are limited by 
their poverty in making healthy or “smart” choices.41 One possible 
justification for targeted paternalism is that the preferences or experiences 
of the target community have been shaped by deprivation or other unique 
situational forces.42 On the other hand, “this type of targeted paternalism 
can at least potentially be seen as arising from a belief that the targeted 
group is less capable than other groups of navigating the corporate-
influenced food landscape, and is therefore in need of government help.”43  

Local initiatives across the country have sought to correct these 
inequities. Many cities have focused on bringing more grocery stores into 
underserved areas. For example, the Los Angeles Healthy Grocery Stores 
Project seeks to incentivize grocery companies to open new stores in food-
desert communities through conditional use permitting.44 The worst food 
desert in Los Angeles County is South Los Angeles (the same neighborhood 
where Ron Finley first planted his sidewalk garden), an area with a large 
Hispanic and African-American population and a median income about 
two-thirds that of Los Angeles County.45 The area has a much lower 
concentration of grocery stores than other areas of the city as well as a lower 
availability of fresh foods at those markets.46 In 2006, the City of Los 
Angeles sought to increase the density of grocery stores in the area by 

 
39 Id. at 55-65. 
40 See, e.g., Jonathan D. Shenkin & Michael F. Jacobson, Using the Food Stamp 

Program and Other Methods to Promote Healthy Diets for Low-Income Consumers, 100 
AM. J. PUBLIC HEALTH 1562, 1563 (2010). 

41 Goldberg, supra note 38, at 71 (citing CASS R. SUNSTEIN, FREE MARKETS AND 
SOCIAL JUSTICE 28 (1999)). 

42 Goldberg, supra note 38, at 73. 
43 Id. 
44 Ryelle Seymour, Food Deserts are Ripe for Business, 44 B.C. ENV’T. AFFS. L. REV. 

421, 434 (2017). 
45 BASSFORD, ET. AL, supra note 37, at 10 tbl. 2.  
46 See Id. at 8 (“Home to over 1.3 million people, the area’s 60 full-service grocery 

stores serve an average of 22,156 residents . . . . In contrast, West LA has 651,000 residents 
and 57 stores, each of which serves only 11,150 residents. Moreover, the availability, 
variety and quality of fresh foods found in all food outlets in South LA is inferior to that 
found in other areas of Los Angeles.”). 
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marketing viable sites to developers, offering some public funding, and 
lowering development barriers.47  

Urban agriculture represents a holistic solution to this problem that goes 
beyond simply providing more grocery stores in a community. Developing 
a sustainable food system through individual rather than industrial-scale 
gardening means that people can access produce and other fresh foods in 
their own neighborhoods, communities, and backyards. It gives people 
more autonomy over their food choices. Residents of a former food desert—
where the only access to fresh food required a multi-mile drive—can now 
walk down the street to the local community garden or even open their back 
door and access a plethora of fresh vegetables and fruits. This is a step 
towards the end of food injustice.  

For many homeowners, financing and technical assistance for backyard 
garden development is a perfect method to allow them to take advantage of 
the extensive benefits of growing their own food. It also offers a culturally 
sensitive choice of what “healthy” or “nutritious” foods the homeowner 
wants. For example, someone coming from a culture which eats a lot of a 
particular vegetable or fruit which is not commonly available in grocery 
stores but grows well in the area can take advantage of access to a gardening 
space. Cultural sensitivity is an important aspect of food programs for 
impoverished people.48 Offering homeowners, landowners, and apartment 
developers an incentive to develop urban farms and community gardens 
grants control over food back to the people who eat it.  

 
B. Racial Justice and Disparate Impact 

Removing community gardens or preventing the development of 
backyard gardens can have a disproportionate impact on low-income and 
minority communities. Studies across a variety of disciplines indicate that 
shared gardens are a vital part of communities, especially in the context of 
equality.49 A prominent legal conflict regarding this impact occurred in the 

 
47 Id. at 11. 
48 See UNITED WAY OF OLMSTEAD COUNTY, CULTURALLY-RESPONSIVE FOOD 

STRATEGIES 3 (n.d.), https://www.uwolmsted.org/sites/uwolmsted.org/files/Culturally-
Responsive%20Food%20Strategies.pdf (“In many cultures, there are important aspects to 
the production, sale, and consumption of food that are lost in the Western tradition of 
shopping in supermarkets and preparing food for a single family. When food provision is 
culturally-responsive, these identity markers can remain in place for both individuals and 
communities.”). 

49 See Andrew Flachs, Food For Thought: The Social Impact of Community Gardens 
in the Greater Cleveland Area, ELEC. GREEN J., Spring 2010 (discussing the importance of 
community gardens from an anthropological perspective); Andrew Cumbers, Dierdre 
Shaw, John Crossan & Robert McMaster, The Work of Community Gardens: Reclaiming 
Place for Community in the City, 32 WORK, EMP. & SOC’Y 133, 134 (2018) (examining 
the impact of community gardens on progressive ideals of community work); Jennifer F. 
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late 1990s when the City of New York (NYC) chose to demolish a 
significant number of the community gardens it had been building since the 
1970s to make way for new affordable housing.50 Both the state of New 
York and local environmental groups attempted to prove that closing these 
gardens would result in a disparate impact on racial minorities and low-
income people. The first attempt to stop this destruction came directly from 
the state’s attorney general who sued to enjoin demolition of the parks.51 In 
September of 2000, a lower court found that the state may succeed in 
proving the disparate impact of destroying the gardens.52 Community 
garden advocates later attempted to utilize the disparate impact provision of 
Title VI of the Civil Rights Act (promulgated by Environmental Protection 
Agency regulations)53 to stop the destruction.54 The plaintiffs in N.Y.C. 
Environmental Justice Alliance (NYC-EJA) sued to stop NYC from selling 
lots containing community gardens to make way for affordable housing, 
medical services, and potential retail.55 The plaintiffs alleged that 
destroying the community gardens, which had been constructed through 
NYC’s “GreenThumb”56 program, would have an impermissible disparate 
impact on the city’s minority population.57 The court recognized that the 

 
Jettner, Community Gardens: Exploring Race, Racial Diversity and Social Capital in Urban 
Food Deserts 65-74 (May 2017) (Ph.D. dissertation, Virginia Commonwealth University) 
(available at https://scholarscompass.vcu.edu/cgi/viewcontent.cgi?article=5867&context= 
etd) (analyzing the impact of community gardens through the “social capital” theory); 
David Ross Billings Jr., White Space, Black Space: Community Gardens in Portland, 
Oregon 73 (July 26, 2018) (M.S. thesis, Portland State University) (available at 
https://pdxscholar.library.pdx.edu/cgi/viewcontent.cgi?article=5622&context=open_acce
ss_etds) (discussing the importance of community garden space to Black gardeners). 

50 Robert Fox Elder, Protecting New York City's Community Gardens, 13 N.Y.U. 
ENV’T. L.J. 769, 776-77 (2005). 

51 Id. at 784. 
52 State v. City of New York, 713 N.Y.S.2d 360, 361 (N.Y. App. Div. 2000).  
53 40 C.F.R. § 7.35(b) (“A recipient shall not use criteria or methods of administering 

its program which have the effect of subjecting individuals to discrimination because of 
their race, color, national origin, or sex, or have the effect of defeating or substantially 
impairing accomplishment of the objectives of the program with respect to individuals of 
a particular race, color, national origin, or sex.”). 

54 N.Y.C. Env’t. Justice All. v. Giuliani, 214 F.3d 65, 67 (2d Cir. 2000). 
55 Id.; see N.Y.C. ENV’T JUST. ALL., NYC CLIMATE JUSTICE AGENDA – MIDWAY TO 

2030: BUILDING RESILIENCY AND EQUITY FOR A JUST TRANSITION 37 (2018), 
https://www.nyc-eja.org/wp-content/uploads/2018/04/NYC-Climate-Justice-Agenda-
Final-042018-1.pdf (discussing the history of the case). 

56 The GreenThumb program was started in response to the 1970s financial crisis and 
the resulting abandonment of land across the city. About, GREENTHUMB, 
https://greenthumb.nycgovparks.org/about.html (last visited Jan. 22, 2022). The program 
provides informational workshops and gardening supplies to more than 550 community 
gardens. Id.  

57 Justice Alliance, 214 F.3d at 67. 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XV 

 
 

72 

community gardens whose closure was planned were primarily located in 
minority neighborhoods, but ultimately found that the potential impact of 
their closure was not sufficient to prove a significantly discriminatory 
impact.58 

At the time of NYC-EJA’s lawsuit, Mayor Rudy Giuliani made it 
apparent that city policy did not place significant importance on community 
gardens over housing and other amenities.59 Local residents protested the 
destruction of these gardens, but the city broke up the protests, arrested 
demonstrators, and bulldozed the garden to make way for new housing.60 
Finally in 2002, activists came to an agreement with the new mayor of New 
York and the state’s Attorney General to maintain 500 garden lots across 
the city that were slated to become housing.61 Under the final settlement, 
about 200 gardens owned by the city remained gardens, and about 200 more 
were offered to the parks department or to nonprofit groups.62 

It is clear from this example that urban farming does not receive the 
legal protections it deserves under a disparate impact argument. In 
subsequent decisions, courts have continued to decline to find a property 
interest in community gardens for individuals.63 Other courts have 
recognized the reasoning in NYC-EJA regarding the potential impact of 
raising prices of community garden plots.64 However, seeking racial equity 
in garden access through the courts is unlikely to succeed, and proactive 
measures to change local law are more effective in reaching these goals. 

 

 
58 Id. at 71-72. 
59 See Rudy Giuliani, Gardens are Great, but Not at the Expense of New Housing, 

ARCHIVES OF THE MAYOR’S WEEKLY COLUMN (Sep. 3, 2001), http://www.nyc.gov/ 
html/rwg/html/2001b/weekly/wkly0903.html (“Gardens are great, but not at the expense 
of new housing. . . . And unlike community gardens, [the new parks New York has built] 
are open to all New Yorkers, not just to a select group of neighborhood residents.”). 

60 C. J. Chivers, After Uprooting Gardeners, City Razes a Garden, N.Y. TIMES (Feb. 
16, 2000), https://www.nytimes.com/2000/02/16/nyregion/after-uprooting-gardeners-city-
razes-a-garden.html. 

61 Jennifer Steinhauer, Ending a Long Battle, New York Lets Housing and Gardens 
Grow, N.Y. TIMES (Sep. 19, 2002) https://www.nytimes.com/2002/09/19/nyregion/ 
ending-a-long-battle-new-york-lets-housing-and-gardens-grow.html. 

62 Id.  
63 See, e.g., Worley v. Giuliani, 8 F. App'x 131, 133 (2d Cir. 2001) (holding plaintiffs 

lacked a “judicially cognizable interest” in their community garden plot, so suit to enjoin 
destruction was a generalized grievance). 

64 See e.g., Hamline Cmty. Gardens v. City of San Jose, No. 12-CV-000464-LHK, 2012 
WL 381245, at *6 (N.D. Cal. Feb. 6, 2012) (recognizing that plaintiffs may suffer 
irreparable harm in the form of "loss of community," "emotional loss," and "loss of 
investment" of time and money from closure of the community garden but denying motion 
for TRO on procedural grounds). 
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C. Environmental Justice 
Finally, promoting small-scale sustainable agriculture can help to 

combat environmental injustice, mitigate climate change, and decrease the 
environmental impact of industrial agriculture. With accelerating global 
warming and the human impacts of climate change already being felt by 
millions across the globe,65 the environmental effects of industrial 
agriculture cannot be overlooked. Industrial agricultural production emits a 
significant amount of carbon dioxide and other greenhouse gasses.66 
Transportation of food contributes up to eleven percent of transportation-
related greenhouse gas emissions in the United States.67 Worldwide, an 
estimated twenty-to-thirty percent of greenhouse gas emissions are caused 
by food production and transportation.68 

While these aggregated statistics are useful in determining overall 
impact, the process of calculating the actual environmental impact of a 
specific food product is difficult. Food Miles Traveled (FMT) is a common 
measure of the environmental impact of industrial agriculture.69 By one 
estimate, one meal travels about 1,500 miles to reach a consumer, resulting 
in substantial greenhouse gas emissions.70 However, this methodology is 
flawed for two major reasons. First, utilizing only FMT ignores the 
environmental impact of food production itself.71  Large-scale livestock 
production operations, often housed in Concentrated Animal Feed 
Operations (CAFOs) are a major source of carbon emissions and waste.72 

 
65 See generally INTERGOV. PANEL ON CLIMATE CHANGE, CLIMATE CHANGE 2021: THE 

PHYSICAL SCIENCE BASIS, (2021), https://www.ipcc.ch/report/ar6/wg1/downloads/ 
report/IPCC_AR6_WGI_Full_Report.pdf. 

66 See Brenda B. Lin, M. Jahi Chappell, John Vandermeer, Gerald Smith, Eileen 
Quintero, Rachel Bezner-Kerr, Daniel M. Griffith, Stuart Ketcham, Steven C. Latta, Philip 
McMichael, Krista L. McGuire, Ron Nigh, Dianne Rocheleau, John Soluri & Ivette 
Perfecto, Effects of Industrial Agriculture on Climate Change and the Mitigation Potential 
of Small-Scale Agro-Ecological Farms, 6 CAB REVS., no. 20, 2011, at 1, 2. GHGs are 
produced through plant respiration, soil efflux, and the production and use of agricultural 
inputs like fertilizer. Id. Livestock also produce a majority of nitrous oxide on the planet. 
Id at 5. 

67 Id. 
68 Steve Hallet, Lori Hoagland & Emily Toner. Urban Agriculture: Environmental, 

Economic, and Social Perspectives, 44 HORTICULTURE REVS. 65, 87 (2016). 
69 See Meredith Kolsky Lewis & Andrew D. Mitchell, Food Miles: Environmental 

Protection or Veiled Protectionism?, 35 MICH. J. INT'L L. 579, 581 (2014). 
70 Becky Henne, How Far Did Your Food Travel to Get to You?, MICH. STATE UNIV. 

EXTENSION (Sep. 20, 2012), https://www.canr.msu.edu/news/how_far_did_your_food_ 
travel_to_get_to_you.  

71 Molly Leavens, Do Food Miles Really Matter?, SUSTAINABILITY AT HARV. (Mar. 7, 
2017), https://green.harvard.edu/news/do-food-miles-really-matter.  

72 CARRIE HRIBAR, NAT’L ASS’N OF LOC. BDS. OF HEALTH, UNDERSTANDING 
CONCENTRATED ANIMAL FEEDING OPERATIONS AND THEIR IMPACT ON COMMUNITIES 7 
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Second, the type of transportation tends to matter more than the actual 
distance the product traveled.73 In many cases, a product which travels 
thousands of miles from Asia to the United States via cargo ship and train 
causes less carbon emissions than a product produced in the U.S. which 
travels by plane or truck.74 

Given the inaccuracy of FMT as a measure of the environmental effect 
of industrial agriculture, many scholars have suggested using “Life-Cycle 
Analysis” (LCA) as an alternative.75 LCA is the “compilation and 
evaluation of the inputs, outputs, and potential environmental impacts of a 
product system throughout its life cycle.”76 As an example, an LCA for a 
bottle of milk may include many factors.77 This process is necessarily more 
inclusive of the variety of environmental effects that a single food product 
may have. An LCA for 100 grams of beef, for example, shows that its 
production emits 50-kilograms of carbon dioxide equivalents.78 Organic 
produce and other “alternative” agriculture production generally have a 
lower direct environmental impact than conventional agriculture, but with 
the lower productivity per acre of land an LCA analysis may show a larger 
carbon emission.79 For urban community farms, LCA shows that 
greenhouse gas emissions are dramatically lower.80 Under either an LCA or 

 
(2010), https://www.cdc.gov/nceh/ehs/docs/Understanding_CAFOs_NALBOH.pdf 
(“Globally, livestock operations are responsible for approximately 18% of greenhouse gas 
production and over 7% of U.S. greenhouse gas emissions.”). 

73 Lewis & Mitchell, supra note 69, at 581. 
74 See id. at 590 (“A U.S. study determined that grapes shipped by boat from Chile to 

Philadelphia, Pennsylvania resulted in a similar level of carbon dioxide emissions per 
pound as truck transport of grapes from California to Philadelphia. Even though the “food 
miles” were much higher for the Chilean grapes, this did not translate into higher GHG 
emissions because water transport is significantly more energy efficient.”); see also 
Leavens, supra note 71 (“[F]lying one ton of food is close to 70 times more carbon 
intensive than transporting that same weight via a large cargo ship.”). 

75 Lewis & Mitchell, supra note 69, at 580-81. 
76 Stefano Cucurachi, Laura Scherer, Jeroen Guinée & Arnold Tukker, Life Cycle 

Assessment of Food Systems, 1 ONE EARTH 292, 292 (2019). 
77 See id. at 293 (“[I]nputs to the farm, such as the production of fertilizers, the 

extraction and refining of oil to fuel the tractors, and the production of crops to feed cows 
and heifers (i.e., the cradle). The study may further include processing activities at the farm, 
such as the production and the storage of milk (i.e., processes up to the farm gate), or also 
include processes that take place once the product has left the farm gate, such as 
transportation to the consumer, the consumption phase, and waste management of the 
discarded milk (i.e., cradle to grave).”). 

78 Id. at 294.  
79 Id. at 295.  
80 See Michal Kulak, A.R. Graves & Julia Chatterton, Reducing Greenhouse Gas 

Emissions with Urban Agriculture: A Life Cycle Assessment Perspective, 111 LANDSCAPE 
& URB. PLAN. 68, 74 tbl.6 (2013). For example, a bean grown on a community farm had a 
0.11 global warming potential compared to 10.44 for one grown on a conventional farm. 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XV 

 
 

75 

FMT analysis, urban agriculture creates less environmental impact while 
providing fresher and cheaper food options.  

The environmental justice challenges with industrial agriculture are 
numerous. The Environmental Protection Agency believes that 
environmental justice will be achieved when all people are afforded “[t]he 
same degree of protection from environmental and health hazards.”81 One 
of the most acute environmental justice impacts of industrial agriculture is 
pesticide pollution. The United Nations Environment Programme estimates 
that 385 million cases of non-fatal unintentional pesticide poisonings occur 
every year, with approximately  11,000 fatalities recorded.82 Pesticide 
drift—the airborne movement of these chemicals from agricultural 
operations to residential areas—is common across the United States.83 
Despite efforts in major agricultural states like California to curb industrial 
pesticide drift, the problem still disproportionately affects minority and low-
income populations.84 

Robert Kuehn’s aspects of environmental justice provide a good 
framework to understanding this connection.85 Local gardening can help 
meet distributional justice goals by decreasing the disproportionate 
environmental impacts of industrial agriculture that fall on minority 
communities.86 Increasing community involvement in agriculture decision 
making can achieve procedural justice goals.87 Finally, corrective or 
restorative justice goals can be achieved by granting control over 

 
Id. 

81 Environmental Justice, U.S. ENV’T PROT. AGENCY, https://www.epa.gov/ 
environmentaljustice (last visited Jan. 20, 2022). The full definition provided by the EPA 
is: “Environmental justice is the fair treatment and meaningful involvement of all people 
regardless of race, color, national origin, or income, with respect to the development, 
implementation, and enforcement of environmental laws, regulations, and policies. This 
goal will be achieved when everyone enjoys: The same degree of protection from 
environmental and health hazards, and [e]qual access to the decision-making process to 
have a healthy environment in which to live, learn, and work.” Id. 

82 UNEP, ENVIRONMENTAL AND HEALTH IMPACTS OF PESTICIDES AND FERTILIZERS 
AND WAYS OF MINIMIZING THEM 16 (2021), https://wedocs.unep.org/xmlui/bitstream/ 
handle/20.500.11822/34463/JSUNEPPF.pdf?sequence=13. 

83 See JILL L. HARRISON, PESTICIDE DRIFT AND THE PURSUIT OF ENVIRONMENTAL 
JUSTICE 2 (2011).  

84 Id. at 4. 
85 See generally, Robert R. Kuehn, A Taxonomy of Environmental Justice, 30 ENV’T L. 

REP. 10681 (2000). 
86 Id. at 10684 (“[D]istributive justice most commonly involves addressing the 

disproportionate public health and environmental risks borne by people of color and lower 
incomes.”). 

87 Id. at 10688 (“[P]rocedural justice requires looking not just to participation in a 
process but to whether the process is designed in a way to lead to a fair outcome.”). 
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agricultural production.88 This analysis of environmental justice and 
agricultural production shows that the two are inextricably linked.  

This article does not claim that increasing urban agriculture will solve 
social injustice. Instead, programs to incentivize backyard gardening, 
community gardening, and agriculture in cities can combat food injustice, 
promote equality in provision of community benefits, and reduce the 
disproportionate harms from industrial agriculture. 
 

D. Existing Gardens Doing Justice  
Across the country there are examples of small nonprofit gardens which 

are exemplifying the social justice impact of urban agriculture, three of 
which are detailed in this section. First, Sweet Water Foundation in Illinois 
shows the impact of financial assistance on urban gardens and communities. 
Second, Soul Fire Farm in New York is an example of the racial justice 
implications of food sovereignty. Finally, the Growing Resilience program 
in Wyoming proves the importance of cultural gardening education. All 
three of these agriculture projects prove the need for a reduction in barriers 
to local agriculture and increased incentives in urban areas.  
 

i. Sweet Water Foundation – Chicago, IL 
The Sweet Water Foundation is an organization in the south side of 

Chicago that uses a blend of urban agriculture, education, and public art to 
provide sustainable community assets.89 The nonprofit was founded in 2014 
by Emmanuel Pratt with the establishment of “The Commons,” a two-acre 
urban farm in a disadvantaged neighborhood.90 Pratt was awarded the 2019 
MacArthur Genius Grant, and has used that money to go beyond just the 
production and distribution of food.91 Instead, he envisions the farm as a 
way to build community and combat disconnection from a shared 
humanity.92 Pratt calls his plan “regenerative neighborhood development,” 
and the farm now offers a weekly farmers market, free classes in carpentry 
and other skills, and a space for community meetings, among other 
services.93 The Sweet Water Foundation is an example of the wide-ranging 

 
88 Id. at 10693 (“Corrective justice involves not only the just administration of 

punishment to those who break the law, but also a duty to repair the losses for which one 
is responsible.”).  

89 OUR PRACTICE, https://www.sweetwaterfoundation.com/our-practice (last visited 
Jan. 22, 2022). 

90 Lori Rotenberk, On Chicago’s South Side, A Community Rises Again, GRIST (Oct. 
14, 2019), https://grist.org/article/emmanuel-pratt-macarthur-genius-sweet-water-
chicago/. 

91 Id.  
92 Id. 
93 Id. 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XV 

 
 

77 

impact that grant money and other financial support can have on the 
effectiveness of urban farms and community spaces. 
 

ii. Soul Fire Farm – Petersburg, NY 
Soul Fire Farm, located in upstate New York, is “an Afro-Indigenous 

centered community farm committed to uprooting racism and seeding 
sovereignty in the food system.”94 Says founder Leah Penniman: 

 
Strictly speaking, a Black person in America is more likely 
to die from lack of access to their ancestral foods than they 
are from all types of violence. If you look at diabetes, kidney 
failure and heart disease—those are all inextricably linked to 
what types of food a person has access to. . . . [F]arming is 
inherently about the future. How do I invest in this soil so 
that it’s better five years from now? I’m going plant this tree 
and it’s going to give me nuts—12 years from now. I’m going 
to eat this salad today, because I don’t want to have diabetes 
when I’m 40. It’s like, all of these things are long-term. . . . I 
think the bigger issues of [W]hite supremacy and systemic 
racism need to be addressed for us to heal the food system 
and society as a whole.95 
 

Penniman points out that the foundation of the food system in the United 
States is theft of indigenous land and exploitation of Black slave labor.96 
For her, farming is about reclaiming power and control over agriculture and 
eating choices.97 Soul Fire Farm is an example of the impact of food 
sovereignty on racial justice and of the ways that opening up agricultural 
opportunities to more people can have a broad impact on health and cultural 
connection. 
 

iii. Growing Resilience on the Wind River Reservation – 
Laramie, WY 

Beginning in 2015, members of the Eastern Shoshone and Northern 
Arapahoe tribes living on the Wind River Reservation in Wyoming 
established a program to recover traditional gardening techniques with the 

 
94 ABOUT, https://www.soulfirefarm.org/ (last visited Jan. 22, 2022). 
95 Stephen Heyman, Soul Fire Farm’s Leah Penniman Explains Why Food Sovereignty 

Is Central in the Fight for Racial Justice, VOGUE (July 3, 2020), https://www.vogue.com/ 
article/soul-fire-farm-leah-penniman-why-food-sovereignty-is-central-in-the-fight-for-
racial-justice. 

96 Id. 
97 Id. 
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goal of improving health.98 The Growing Resilience project focused on the 
23% of reservation residents who did not have adequate funds for food.99 
The project aims to leverage “tribal assets of land, family, culture and 
community health organizations to develop and evaluate home food gardens 
as a family-based health promotion intervention to reduce disparities 
suffered by Native Americans in nearly every measure of health.”100 The 
program has had a major impact on access to food in the community,101 and 
shows the importance of cultural connection and promotion of backyard 
gardening on a variety of social justice factors.  

Local agriculture—whether planted in a backyard, community garden, 
or small urban farm—can fight food, racial, and environmental injustice. 
With many farms around the United States already exemplifying these 
benefits, more must be done by state and local governments to provide 
gardening amenities. However, as detailed in Section II below, starting a 
garden in an urban area can be challenging.  
 

II. EXISTING BARRIERS AND SOLUTIONS 
The challenges to starting an urban farm involve more than just the hard 

work and knowledge necessary to efficiently grow plants or raise animals. 
Zoning provisions, environmental challenges, and other barriers exist in 
almost all urban areas in the United States. Some initiatives at the local, 
state, and federal level have encouraged more small-scale farming, but—as 
discussed in Section III—more must be done.  

 
A. Local Laws and Ordinances 

 Many cities in the United States limit or prohibit gardening or raising 
of livestock in urban residential areas. Most current scholarship focuses on 
these existing barriers and presents policy structures to remove statutes and 
ordinances. There are four general categories of city or state laws which 
address urban farming.102 

 
98 UW, Wind River Reservation Project to Grow Health with Gardens, UNIV. OF WYO. 

(Aug. 18, 2015), https://www.uwyo.edu/uw/news/2015/08/uw-wind-river-reservation-
project-to-grow-health-with-gardens.html. 

99 Taylar Stagner, Data and Storytelling Inform Food Insecurity Research on the Wind 
River Indian Reservation, WYO. PUB. MEDIA (Jan. 22, 2021), https://www. 
wyomingpublicmedia.org/post/data-and-storytelling-inform-food-insecurity-research-
wind-river-indian-reservation#stream/0. 

100 WELCOME, https://growingresilience.org/ (last visited Jan. 22, 2022). 
101 Growing Resilience and Leadership on the Wind River Indian Reservation: The 

Struggles and Victories of Community Leadership Development in a Federally-Funded 
Research Partnership, GROWING RESILIENCE CMTY. ADVISORY BD., http:// 
seedsofnativehealth.org/wp-content/uploads/2017/09/10-Community-Advisory-Board-
GR-pecha-kucha-final.pdf (last visited Jan. 22, 2022). 

102 See Schindler, supra note 31 at 239. 
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First, a city may prohibit growing certain plants, including edibles, or 
raising livestock in certain zones.103 A common type of prohibition within 
this category is a “weed law,” or any law which “limits the type or size of 
vegetation which grows or is cultivated on land within the jurisdiction.”104 
Weed laws were originally aimed at preventing negligent homeowners from 
allowing overgrown or noxious plants to promulgate.105 However, many of 
these laws instead serve to ban beneficial plantings and encourage non-
native species to thrive, presenting ecological challenges.106 In addressing 
livestock, cities will typically ban “micro-livestock,” a category which 
includes chickens, goats and bees.107  City leaders cite a myriad of concerns 
related to these animals, typically focusing on banning backyard 
chickens.108 These concerns include noise, odor, disease, reduction in 
property value, slaughter, greenhouse gas emissions, the impact of winter 
weather, and the risk of escape.109 When it comes to birds, cities tend to 
view species in different ways. Chickens are generally fine, but bigger birds 
like peacocks present greater problems.110 These total bans on urban 
agriculture stem from righteous concerns about the sanctity of the 
residential neighborhood but have the effect of prohibiting beneficial and 
just use of land. A code may also only allow specific uses, one of which is 
not gardening.111 Some zoning codes exclude any use not specified in the 
statute, meaning that anyone growing vegetables may be subject to citation 
or fine.112  

 
103 Id. 
104 Bret Rappaport, As Natural Landscaping Takes Root We Must Weed Out the Bad 

Laws - How Natural Landscaping and Leopold's Land Ethic Collide with Unenlightened 
Weed Laws and What Must Be Done About It, 26 J. MARSHALL L. REV. 865, 870 (1993). 

105 Id. at 884. 
106 Id. 
107 Jaime Bouvier, How Cities are Responding to the Urban Agriculture Movement with 

Micro-Livestock Ordinances, 47 URB. LAW. 85, 91 (2015). The author points out that other 
types of so-called micro-livestock (i.e., rabbits, small pigs, and miniature horses) exist in 
cities but are generally classified as pets rather than livestock. Id. Smaller versions of 
livestock like sheep are also included in this term but are much less common in urban areas 
in the United States. Id. at 91 n.45. 

108 Jaime Bouvier, Illegal Fowl: A Survey of Municipal Laws Relating to Backyard 
Poultry and a Model Ordinance for Regulating City Chickens, 42 ENV’T L. REV. 10888, 
10894 (2012). 

109 Id. at 10894-96. 
110 See, e.g., Parker Leavitt, Gilbert Town Council OKs Chickens on Smaller Lots, ARIZ. 

REPUBLIC (Apr. 4, 2014, 11:38 AM), https://www.azcentral.com/story/news/local/ 
gilbert/2014/04/04/gilbert-council-oks-chickens-smaller-lots/7310793/ (city chose to 
allow chickens on small lots but exclude peacocks because of noise concerns). 

111 Schindler, supra note 31 at 240. 
112 Id. 
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Many ordinances prohibit front yard gardens in an attempt to protect the 
aesthetic character of a neighborhood.113 In one recent case, gardeners in 
Miami Shores, FL challenged the city’s ban on front yard gardens, arguing 
it violated their constitutional right to privacy and control over their 
property.114 The property owners had grown vegetables in their front yard 
for many years prior to the lawsuit and never received any complaints.115 
Facing a $50 per day fine if they kept their well-maintained garden, the 
appellants uprooted their plants.116 The appellants argued that the city’s ban 
violated both the equal protection and due process provisions of the Florida 
Constitution.117 The court applied rational basis scrutiny and found that the 
city’s interest in protecting the aesthetics of the community was rational.118 
In response to this decision, the Florida legislature passed a law prohibiting 
local regulation of vegetable gardens on residential properties except in very 
specific instances.119 

Finally, a city may allow gardening but prohibit or limit the sale or 
transfer of produce.120 Some cities have a specific use classification for 
residential gardens where the food is meant to be sold or donated. 
Minneapolis, Minnesota has a “market garden” classification, which is 
defined as “[a]n establishment where food or ornamental crops are grown 
on the ground, on a rooftop or inside a building, to be sold or donated.”121 
Market gardens under 10,000 square feet are allowed in most residential and 
commercial areas with certain restrictions, but not in industrial zones.122 
Laws of this nature will only affect gardeners seeking to sell their produce, 

 
113 Id. at 240-41. 
114 Ricketts v. Village of Miami Shores, 232 So. 3d 1095, 1097 (Fla. Dist. Ct. App. 

2017). 
115 See id. at 1096 (“Appellants, . . . a married Miami Shores couple in their 60s, 

designed and maintained a vegetable garden, peacefully and without incident, in the front 
yard of their modest Miami Shores home for over 17 years.”). 

116 Id. 
117 Id. 
118 Id. at 1100. 
119 FLA. STAT. ANN. § 604.71 (LexisNexis 2020); see Kate Gibson, Florida towns can 

no longer ban residential vegetable gardens, CBS News (Jun. 26, 2019, 11:16 PM), 
https://www.cbsnews.com/news/florida-towns-can-no-longer-ban-residential-vegetable-
gardens/ (“State lawmakers proposed and passed legislation that effectively voids the court 
rulings, with Republican Senator Rob Bradley, who sponsored the bill, reportedly calling 
[Miami Shores’] action a ‘vast overreach.’”). 

120 Schindler, supra note 31 at 242. 
121 Zoning and Urban Agriculture, CITY OF MINNEAPOLIS, http://www2. 

minneapolismn.gov/sustainability/homegrown/WCMS1P-140395 (last visited Jan. 22, 
2022). 

122 See id. (restrictions include limits on usage of large mechanical farm equipment and 
a ban on animals). 
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and as such is not as relevant to general concerns about limits on urban 
gardens. 

Backyard gardening may also be prohibited under restrictive covenants. 
Many residential subdivisions in the U.S. are governed by covenants, 
conditions, and restrictions (CC&Rs).123 Generally, if a zoning ordinance 
conflicts with a restrictive covenant, the covenant prevails unless it is 
against public policy.124 In a community where sustainability or access to 
backyard agriculture is a key goal, such a finding may be possible.125 Courts 
have interpreted the vagueness of CC&Rs against urban agriculture in 
different ways.126 These various legal barriers can be addressed with policy 
change at the state and local level.127 

 
B. Structural Concerns 

Aspiring gardeners in even the most garden-friendly communities may 
still face barriers to establishing backyard gardens. Beyond laws which 
prohibit or limit backyard agriculture, many structural barriers exist that 
discourage individuals from gardening in urban areas. 
 

i. Water Usage and Graywater 
 Water usage is a challenge for urban gardeners, especially those who 

are concerned about the environmental impact of agriculture.128 This is of 
increased importance in Western states experiencing extreme droughts as a 
result of climate change.129 Many strategies exist for backyard gardeners to 
reduce water usage, including planting native species and implementing 

 
123 Schindler, supra note 31 at 250. 
124 Id. at 289. 
125 Id. 
126 See, e.g., Eldorado Cmty. Improvement Ass'n v. Billings, 374 P.3d 737, 743 (N.M. 

Ct. App. 2016) (finding that a subdivision’s covenant banning the keeping of birds unless 
they were household pets was too vague to prohibit a homeowner from keeping hens in the 
backyard); Hengehold v. City of Florence, 596 S.W.3d 599, 611 (Ky. Ct. App. 2020) 
(holding that the city’s allowance of the keeping of pets and animals was broad enough to 
allow keeping chickens and constructing accessory uses necessary to house them). 

127 See Schindler, supra note 31 at 287-96. 
128 See Outdoor Water Use in the United States, U.S. EPA, https://19january2017 

snapshot.epa.gov/www3/watersense/pubs/outdoor.html (last visited Jan. 22, 2022) 
(estimating that the average American household devotes about one third of their daily 
water use to landscaping). 

129 See INTERGOV. PANEL ON CLIMATE CHANGE, supra note 65; Tom Di Liberto, 
Western drought 2021 spotlight: Arizona, CLIMATE.GOV (Nov. 5, 2021), 
https://www.climate.gov/news-features/event-tracker/western-drought-2021-spotlight-
arizona. 
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more efficient watering techniques.130 One of the most effective is 
graywater reuse.  

Graywater is household water which is reused in some way, including 
for watering lawns or gardens.131 Generally graywater does not include 
toilet water, and in some states does not include water from a kitchen 
sink.132 Arizona’s graywater permitting system is widely considered the 
most progressive and effective of any state.133 Graywater is defined in 
Arizona as “wastewater that has been collected separately from a sewage 
flow and that originates from a clothes washer or a bathroom tub, shower or 
sink but that does not include wastewater from a kitchen sink, dishwasher 
or toilet.”134 Graywater permits are broken up into three categories: a type 
1 permit for systems of under 400 gallons per day; a type 2 or 3 for systems 
below 3,000 gallons per day; and applications individually reviewed by the 
state Department of Environmental Quality for systems greater than 3,000 
gallons per day.135 Homeowners utilizing graywater systems are required to 
comply with thirteen general safety and performance standards such as 
avoiding standing water and protecting against mosquitos in graywater 
tanks.136 Arizona’s graywater policies allow homeowners to avoid the 
costly and impractical permits that are required for even the smallest 
systems in other states.137 Reducing barriers under the Arizona model can 
be a simple way for states and municipalities to reduce water use for urban 
farms. 

Some cities have utilized financial incentives to encourage residents to 
reduce municipal water usage. Tucson, Arizona, as an example, offers 
homeowners and small businesses up to $2,000 to install rainwater 

 
130 Larry Stein & Doug Welsh, Efficient Use of Water in the Garden and Landscape, 

TEX. A&M AGRILIFE EXTENSION, https://aggie-horticulture.tamu.edu/earthkind/ 
drought/efficient-use-of-water-in-the-garden-and-landscape/ (last visited Jan. 22, 2022). 

131 R.F. Michael Snodgrass, Greywater – The Reuse of Household Water: A Small Step 
Toward Sustainable Living and Adaptation to Climate Change, 22 GEO. INT'L ENV’T L. 
REV. 591, 592 (2010).  

132 Id. 
133 See id. at 603 (“Arizona now has the best written and most permissive greywater 

law in the United States, one which should be replicated throughout the United States and 
around the world.”); see also Lisa M. LeSage, Sticky Thickets: Local Regulatory 
Challenges for Small and Emerging Sustainable Businesses, 31 W. NEW ENG. L. REV. 673, 
691 (2009) (“Arizona has opted for the most progressive and well-defined codes pertaining 
to water recycling.”). 

134 ARIZ. REV. STAT. § 49-201(18) (LexisNexis 2020). 
135 Ariz. Admin. Reg. § 18-9-D (2018). 
136 Id. 
137 See, e.g., OR. REV. STAT. § 468B.050 (2020) (requiring a Water Quality Permit for 

water reuse systems); see also LeSage, supra note 133, at 691 (discussing the high cost of 
Oregon’s permitting system). 
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harvesting systems.138 Between 2018 and 2019 this initiative, along with 
other conservation programs, conserved 52.1 million gallons of water in the 
city.139 The initiative complements a new Green Stormwater Infrastructure 
fee implemented in May of 2020 which amounts to about $1 per month for 
the average homeowner.140 This fee goes to municipal stormwater retention 
improvements and greening of the city streets.141 These types of programs 
at the local level can help reduce the strain on municipal water systems and 
encourage conservation through sustainable greywater use in backyard 
gardens. 
 

ii. Microclimates and Environmental Concerns 
Productive agriculture in urban environments presents a few unique 

climate challenges. The urban heat island effect is one concern facing 
gardens .142 Urban areas tend to have a higher average temperature than 
more rural areas, partially because the built environment soaks up heat and 
slowly releases it.143  Plants can be highly sensitive to spikes in temperature, 
especially during flowering and fruiting stages.144 Contamination in the soil 
or water can also be a concern.145 For example, a study in Boston, 
Massachusetts found that 88% of urban farms had lead soil levels above the 
safe limit.146 However, the plants grown on these highly contaminated plots 
rarely have dangerous concentrations of lead or other pollutants and are 
generally safe for human consumption.147 Runoff from roads can also 
introduce gasoline and other pollutants to urban farms.148 These risks are 
inherent to gardening in urban spaces, but can be mitigated through the use 

 
138 Chris Malloy, A Desert City Tries to Save Itself with Rain, BLOOMBERG CITYLAB 

(Nov. 23, 2020, 10:02 AM), https://www.bloomberg.com/news/articles/2020-11-
23/harvesting-rainwater-in-a-desert-city; see generally Rainwater Harvesting Rebate, 
CITY OF TUCSON (last visited Jan. 3, 2020), https://www.tucsonaz.gov/water/rainwater-
harvesting-rebate. 

139 Tucson Water, Tucson Water Conservation Program FY 2018-2019 Annual Report 
5 (Feb. 2020), https://www.tucsonaz.gov/files/water/docs/FY18-19-Conservation-Report-
Final.pdf. 

140 City of Tucson, Green Stormwater Infrastructure https://www.tucsonaz.gov/gsi 
(last visited Jan. 3, 2020). 

141 Id. 
142 Brenda B. Lin, Monika H. Egerer, Heidi Liere, Shalene Jha, Peter Bichier & Stacy 

M. Philpott, Local- and Landscape-scale Land Cover Affects Microclimate and Water Use 
in Urban Gardens, 610 SCI. OF THE TOTAL ENV’T 570, 571 (2018). 

143 Id. 
144 Id. at 574. 
145 Hallett et. al, supra note 68, at 83. 
146 Hallett et. al, supra note 68, at 83. 
147 Hallett et. al, supra note 68, at 84. 
148 Hallett et. al, supra note 68, at 86. 
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of compost fertilizer to reduce contamination.149 Policies which encourage 
gardening in urban spaces must recognize these particular concerns, but 
practical measures, like encouraging urban compost, can help mitigate 
them.   
 

iii. Farming Education Programs 
Agriculture education is widespread across the United States and is an 

effective method of bridging the knowledge gap for productive urban 
agriculture systems. Over one million students participate in formal 
agricultural education every year in programs such as Future Farmers of 
America in high schools and graduate level agricultural science degrees.150 
Land-grant universities provide agricultural extension programs that offer 
free or low-cost education and support for rural and small farmers.151 Most 
farming training programs at the state or local level focus on commodity 
crops like corn and wheat while neglecting urban gardening practices and 
the crops that most small-scale farmers rely on.152 Research has suggested 
that education in good agricultural practices can be the best way to increase 
productivity—better than any financial subsidies.153 Providing more 
targeted education programs for urban farmers can help increase the 
economic viability of small-scale urban farms.154  

 
149 See Hallett et. al, supra note 68, at 84 (“The typical approach for remediating 

contaminants like lead is the excavation and removal of contaminated soil, but this is not 
always practical or feasible, is cost prohibitive, highly disruptive, and technically difficult. 
. . . A more effective and practical strategy for dealing with soil contaminants is to use . . . 
[i]norganic amendments like Phosphorous (P) fertilizers. . . . Amending soil with organic 
materials such as compost can also reduce lead bioavailability and dilute total lead 
concentrations in the soil.”). 

150 See, e.g., Agricultural Education, THE NAT’L COUNCIL FOR AGRIC. EDUC. (2012), 
https://thecouncil.ffa.org/ageducation/. 

151 Extension, USDA NAT’L INST. OF FOOD AND AGRIC., https://nifa.usda.gov/extension 
(last visited Jan. 22, 2022). 

152 Sheila R. Castillo, Curtis R. Winkle, Stephen Krauss, Amalia Turkewitz, Cristina 
Silva & Edie S. Heinemann, Regulatory and Other Barriers to Urban and Peri-urban 
Agriculture: A Case Study of Urban Planners and Urban Farmers from the Greater 
Chicago Metropolitan Area, 3 J. AGRIC., FOOD SYSTEMS, & CMTY. DEV. 155, 161 (2013). 

153 See Shiva S. Makki, Luther G. Tweeten & Cameron S. Thraen, Investing in Research 
and Education Versus Commodity Programs: Implications for Agricultural Productivity, 
12 J. PRODUCTIVITY ANALYSIS 77, 92 (1999) (“Education level of farm operators has a 
significant positive influence on farm productivity. Education may improve farmers ability 
to manage and to choose and process critical information in adopting new technologies. . . 
. Shifting some of the funds from commodity programs to research, extension, and 
education would improve agricultural performance.”). 

154 See id. For an example of a comprehensive urban farming online education program, 
see Online Courses, THE URBAN FARM, https://www.urbanfarm.org/courses/ (last visited 
Jan. 17, 2022). 
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iv. Light Access for Gardens 

Access to sufficient sunshine is an important aspect of planning a 
successful garden. As cities increase density and height, many backyard 
gardens will not have enough access to direct sunlight for growing crops. 
Solar access laws, typically governing access to sunlight for Photovoltaic 
solar panels, provide a possible legal framework for allowing landowners 
to ensure access to “solar power” for their gardens.  

Solar access laws at the state and local level afford landowners who 
install solar energy systems varying protections against development which 
may limit access to light.155 These types of laws are important because in 
their absence, courts generally decline to find a private nuisance if a 
neighbor’s new building blocks access to light for a solar power system.156 
Solar access laws typically apply to solar power generating systems or solar 
heaters.157 However, some states have interpreted solar access rights to 
include greenhouses in the definition of solar heating systems. For example, 
a Colorado court found that the City of Boulder’s solar access right applied 
to a homeowner’s greenhouse.158 On the other hand, an Illinois court 
interpreted the state’s solar access laws more narrowly and refused to 
include greenhouses or sunrooms in the law’s protections.159 Regardless of 
a state’s interpretation of the right to solar access for greenhouses or 
gardens, landowners can bargain for easements or other covenants with 
their neighbors to protect solar access going forward. 
 

 
155 See Troy A. Rule, Shadows on the Cathedral: Solar Access Laws in a Different 

Light, 2010 U. ILL. L. REV. 851, 853 (2010) (“Anticipating more growth in rooftop solar 
development, state and local governments throughout the United States are searching for 
better ways to protect solar access. . . . As of March 2009, most of the twenty-five major 
U.S. cities enrolled in the Department of Energy's Solar America Cities program were 
reviewing their solar access laws.”). 

156 See, e.g., O'Neill v. Brown, 609 N.E.2d 835 (Ill. App. Ct. 1993) (finding no private 
nuisance action for solar access); Sher v. Leiderman, 226 Cal. Rptr. 698, 699 (Ct. App. 
1986) (finding no private right of nuisance); Fontainebleau Hotel Corp. v. Forty-Five 
Twenty-Five, Inc., 114 So. 2d 357, 360 (Fla. Dist. Ct. App. 1959) (finding no implied 
easement to light for a hotel view); but see Prah v. Maretti, 321 N.W.2d 182, 191 (Wis. 
1982) (upholding a private right of nuisance to prevent plaintiff’s neighbor from 
constructing a building which would obstruct solar water heater). 

157 See, e.g., CAL. PUB. RES. CODE § 25981(a) (2017) (protecting solar access for solar 
collectors used for “Water heating,” “Space heating or cooling,” or “Power generation”). 

158 Arndt v. City of Boulder, 895 P.2d 1092, 1096 (Colo. App. 1994) (upholding a 
landowner’s right to a solar access permit for a greenhouse which the Zoning Board had 
found to be a “solar energy system.”); see BOULDER, COLO. MUNICIPAL CODE, tit. 9, ch. 9, 
§ 17 (allowing application for solar access permit for light needed for “[s]olar heating and 
cooling of buildings . . . .”). 

159 O'Neill, 609 N.E.2d at 841.  
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v. Nuisance and the Right to Farm  
 Right to Farm (“RTF”) laws—which exist in almost every state’s 

code—protect farmers from nuisance suits.160 The typical law allows an 
agricultural operation which is operated in accordance with generally 
accepted agriculture management practices (“GAAMPs”) and was 
established prior to the residential owner bringing suit to avoid liability for 
common nuisance complaints.161 These laws generally apply to land in 
agricultural zones, thus only protecting large-scale farming operations.162 
Certain courts, however, have applied RTF acts to residential property when 
the farm contains at least some commercial operation.163 Nevertheless, the 
scope of most RTF laws are too limited to protect urban farming operations, 
meaning that these operations are vulnerable to nuisance suit even if they 
follow the GAAMPs which would protect a larger operation.  

 Local control over nuisances from urban farms may be a solution to 
this issue and can provide some protection for farms not in agriculture 
zones. In 2014, Michigan amended its RTF Act to grant more local control 
over nuisance laws meant to exclude livestock and urban farming in 
residential areas.164 Before this alteration, only commercial farmers could 
take advantage of the state’s RTF protections. Farmers on non-agricultural 
parcels in Michigan have long argued that the RTF Act preempts local 
ordinances regarding farm nuisance.165 In Charter Township of Shelby v. 

 
160 Susanne A. Heckler, A Right to Farm in the City: Providing a Legal Framework for 

Legitimizing Urban Farming in American Cities, 47 VAL. U.L. REV. 217, 230-31 (2012).  
161 Id. at 231 n.58. See, e.g., ARIZ. REV. STAT. § 3-112 (LexisNexis 2020) (“Agricultural 

operations conducted on farmland that are consistent with good agricultural practices and 
established prior to surrounding nonagricultural uses are presumed to be reasonable and do 
not constitute a nuisance unless the agricultural operation has a substantial adverse effect 
on the public health and safety.”). 

162 Heckler, supra note 160, at 233. 
163 Charter Twp. of Shelby v. Papesh, 704 N.W.2d 92, 100 (Mich. Ct. App. 2005). 
164 Brad Neumann, Category 4 Sites Under the Right to Farm Act Site Selection 

GAAMP, MICH. STATE UNIV. EXTENSION (Nov. 19, 2019), 
https://www.canr.msu.edu/news/new_right_to_farm_act_siting_gaamp_now_in_effect. 
See MICH. COMM’N AGRIC. & RURAL DEV., GENERALLY ACCEPTED AGRICULTURAL AND 
MANAGEMENT PRACTICES FOR SITE SELECTION AND ODOR CONTROL FOR NEW AND 
EXPANDING LIVESTOCK FACILITIES 10 (Jun. 2020), https://www.michigan.gov/mdard/-
/media/Project/Websites/mdard/documents/environment/rtf/2020-GAAMPs/2020-Site-
Selection-and-Odor-Control-GAAMPs.pdf (“Category 4 Sites are locations that are 
primarily residential and are not acceptable under the Siting GAAMPs for livestock 
facilities or livestock production facilities regardless of the number of animal units. 
However, the possession and raising of animals may be authorized in such areas pursuant 
to a local ordinance designed for that purpose.”). 

165 See, e.g., Northville Twp. v. Coyne, 429 N.W.2d 185, 187 (Mich. Ct. App. 1988) 
(In enacting the RTFA, “the Legislature was concerned with the regulation of land use and 
its impact upon farming operations. This concern was directed towards regulations 
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Papesh, the court interpreted the RTF Act to apply to any agricultural 
operation with a commercial aspect.166 Urban farming advocates in 
Michigan, however, were concerned with the potential impact of these 
changes.167 Under the previous law, urban farmers were able to take 
advantage of the lack of clear statutory law on the applicability of the RTF 
Act to avoid nuisance liability.168 Some other local governments have 
expressly extended RTF protection to residential parcels.169 The solution to 
this problem is to extend RTF protections by statute to residential and small-
scale farms. Such a change will protect urban farmers and create additional 
consistency in the application of laws.170 It will decrease the legal worries 
an aspiring urban farmer is likely to face and put them on an equal playing 
field with commercial farms in responding to nuisance suits. 

 The path to removing the barriers described in this section is clear: most 
are enshrined in state statutes and local ordinances which can be repealed 
or restructured. Governments should invest in supporting urban farmers and 
lower the barriers to entry. Section III seeks to go beyond removing barriers 
and increasing overall interest in farming to focus on ways that governments 
can be proactive in promoting urban, community, and backyard farming. 
 

C. Current Urban Farming Incentive Programs 
Various initiatives at the local, state, and federal level focus on 

incentivizing and supporting urban agriculture. These programs typically 
target farming uses by providing funding for gardens or incentives to 
convert unsustainable land uses into agriculture. Some programs have been 
successful in achieving their goals, while others have failed because of a 
lack of interest or financial support. 

 
 

 
 

imposed upon farms by local government sources as well as private sources.”); see also 
RIGHT TO FARM ACT POLICY, MICH. ASS’N OF PLAN. 3 (Feb. 18, 2010), 
https://www.planningmi.org/assets/docs/Policies/MAP%20Right%20to%20Farm%20Act
%20Policy.pdf (“The Court of Appeals decisions suggest that farms that qualify for 
nuisance immunity may be undertaken in any location, even in areas designated solely 
residential.”). 

166 704 N.W.2d at 99. 
167 Rosemary Parker, Removing Michigan Right to Farm Protection from Suburban, 

Hobby Farms 'Closes a Loophole,' Agriculture Official Says, M LIVE (Jan. 22, 2014), 
https://www.mlive.com/news/kalamazoo/2014/01/removing_michigan_right_to_far.html.  

168 Id. 
169 See, e.g., BUTTE COUNTY, CAL., CODE OF ORDINANCES § 35-2(a) (2015) 

(“[R]esidential, commercial and industrial designations and zones may support . . . 
agricultural uses within these zones.”). 

170 See Heckler, supra note 160, at 263. 
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i. Local Initiatives 
Incentivizing backyard agriculture on a local level can take different 

forms. A city may offer homeowners a financial incentive to change lawn 
space into a sustainable garden. The Lawn-to-Garden (“L2G”) program in 
Long Beach, California is an example of an effective city policy of this type. 
Under this program, homeowners can receive three dollars per square foot 
of front lawn and two dollars per square foot of back lawn changed to a 
garden.171 Projects are limited to lots of under 5,000 square feet with 
existing living lawn.172 Homeowners are required to follow a specific set of 
design requirements.173 Under these requirements, homeowners must use 
an efficient drip irrigation system and can apply for a permit for installing a 
graywater system.174 Although a professional plan is not required, 
applicants must submit a detailed plan including what plants they will use 
and their placement within the yard space.175 Plants must either be included 
in a list of “California-Friendly” plants or must have a “Low” or “Very 
Low” Category of Water Needs.176 The plan must show that at least 65% of 
the landscaped area will be covered by plant material with at least 10% 
being California native plants.177 The program also offers up to $1,500 for 
landscape design services from a professional landscape architect.178 The 
L2G website contains a plethora of information on planting techniques, 
efficient watering systems, and design tips.179  

Since its inception in 2010, the program has received a generally 
positive response, and more than 3,500 homeowners in Long Beach have 
taken advantage of the incentives.180 This equates to 3.6 million square feet 

 
171 LONG BEACH WATER DEPT., LAWN-TO-GARDEN INCENTIVE (L2G) PROGRAM 

TERMS AND CONDITIONS, https://lblawntogarden.com/terms-and-conditions-3/ (last visited 
Jan. 22, 2022) [hereinafter L2G Terms & Conditions]. 

172 Id. 
173 Id. 
174 LONG BEACH WATER DEPT., LAWN-TO-GARDEN INCENTIVE (L2G) PROGRAM 

DESIGN REQUIREMENTS, https://lblawntogarden.com/terms-and-conditions-3/design-
requirements-2/ (last visited Jan. 22, 2022) [hereinafter L2G Design Requirements]. 

175 Id. 
176 Id. A database of plants with “Low” or “Very Low” water needs in Long Beach is 

available to residents. Water Use Classification of Landscape Species, UNIV. CAL. DIV. OF 
AGRIC. & NAT. RES., https://ucanr.edu/sites/WUCOLS/Plant_Search/?step=results 
&city_id=265&plant_name=&water_use=VL&water_use=LO (last visited Jan. 22, 2022). 

177 L2G Design Requirements, supra note 174. 
178 L2G Terms & Conditions, supra note 171. 
179 See generally Long Beach Water Department, LONG BEACH WATER LAWN-TO-

GARDEN PROGRAM, https://lblawntogarden.com/ (last visited Jan. 22, 2022). 
180 Gary Metzker, Lawn to Garden Still Good Route to Go, THE GRUNION (Mar. 31, 

2020), https://www.presstelegram.com/2020/03/31/lawn-to-garden-still-good-route-to-
go/. 
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of lawn replaced and an 8 percent reduction in the city’s water usage.181 The 
success of the L2G program shows the effect of large-scale transitions to 
water-friendly gardening and the role that city governments can play in 
achieving this policy goal.  

Other U.S. cities offer homeowners rebates for removing lawn or 
converting it to more water-friendly landscaping.182 Some cities or water 
districts offer similar programs to L2G, requiring that the converted lawn 
be used as a garden to be eligible for the rebate.183 In Las Vegas, Nevada, 
lawns are banned in new single-family developments.184 These types of 
lawn-removal incentive programs present both benefits and challenges. For 
example, this type of incentive only works if homeowners value the 
financial incentive they receive higher than the inherent value of their 
lawn.185 This may lead to the further evolution of the value of lawns into a 
sign of wealth.186  

Some states and cities offer tax incentives to developing community 
gardens or urban farms.187 The advantage of a tax incentive is that it will 
still apply to existing developments, whereas zoning incentives only apply 
to new developments. The owner of an apartment complex may take 
advantage of a tax break for turning an existing community open space into 
a shared gardening space. Washington, D.C. offers developers of urban 
farms an abatement of 90% of property tax on land used for gardening, up 
to $20,000 per year.188 The city also leases city-owned land to private urban 
farm developers through its Urban Farming Land Lease Program and offers 

 
181 Id. 
182 See, e.g., SCOTTSDALE, ARIZ., CODE § 49-243(d)(5) (2020) (offering up to $5,000 

as a utility rebate for removal of existing lawn); Application for Cash for Grass Turf 
Rebate, N. Marin Water Dist., https://nmwd.com/wp-content/uploads/2021/01/Resi-C4G-
Rebate-Form-FY21-010121.pdf (last visited Jan. 22, 2022) (offering up to $0.50 per square 
foot of lawn removed); Water Smart Landscapes Rebate, S. NEV. WATER AUTH., 
https://www.snwa.com/rebates/wsl/index.html#conditions (last visited Jan. 22, 2022) 
(offering $3 per square foot of grass removed and converted to water-smart desert 
landscaping). 

183 See, e.g., Lawn to Garden Rebate Information, CONTRA COSTA WATER DIST., 
https://www.ccwater.com/160/Rebate-Information (last visited Jan. 22, 2022) (offering $1 
per square foot of lawn replaced); Waterwise Landscape Residential Rebate, Austin Water, 
http://www.austintexas.gov/sites/default/files/files/Water/Conservation/Rebates_and_Pro
grams/WaterWise_Landscape_Residential_Rebate_Application.pdf (last visited Jan. 22, 
2022) (offering up to $1,750 for conversion of a lawn to a water-wise landscape). 

184 LAS VEGAS, NEV., UNIFIED DEVELOPMENT ORDINANCE § 19.06.070, Tbl. 5 (2018).  
185 Sarah B. Schindler, Banning Lawns, 82 Geo. Wash. L. Rev. 394, 425 (2014). 
186 Id. 
187 PUB. HEALTH L. CTR., COMMUNITY GARDENING POLICY REFERENCE GUIDE 27 (Oct. 

2017), https://publichealthlawcenter.org/sites/default/files/resources/Community-
Gardening-Guide-2017.pdf. 

188 D.C. CODE § 47-868(a) (2020).  
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those farms zero property and possessory interest taxation on the new 
farm.189 Local governments have enacted creative and generally effective 
programs to incentivize and reward small-scale gardening in their 
communities. 
 

ii. State Laws 
Few states have established effective initiatives to encouraging urban 

gardening on a wide scale. California’s 2013 Urban Agriculture Incentive 
Act (“UAIZ”) is one example of a policy with limited impacts. The UAIZ 
grants municipalities the power to establish a zoning provision allowing tax 
breaks to property owners who convert their land into urban gardens.190 A 
landowner who dedicates a vacant parcel of at least 0.1 acres to agricultural 
use for at least five years can receive a tax incentive.191 The law’s 
implementation was inspired by the realization that the high property taxes 
for urban farmers in San Francisco presented a major barrier to urban 
farming.192 For many property owners, dedicating land to agricultural use 
can present a high opportunity cost in a city where land is expensive.193 The 
law also encourages and rewards owners of undeveloped land for leasing 
their land to urban farmers.194 The legislation itself was based off the 
California Land Conservation Act of 1965, which allowed local 
governments to enter into contracts with landowners to preserve land for 
agricultural use or open space in exchange for property tax reductions.195 
Los Angeles is one of five California cities currently planning196 to adopt a 
UAIZ.197 The city’s program was met with optimism when it was 
implemented in 2014, but as of 2018 only four property owners had taken 

 
189 D.C. CODE § 48-402.01(a)-(e) (2020). 
190 CAL. GOV'T CODE § 51042 (West 2020). 
191 CAL. GOV'T CODE § 51042(b) (West 2020). The tax incentive assesses the property 

at a rate equal to the average per-acre value of irrigated cropland in the state. CAL. REV. & 
TAX CODE § 422.7 (West 2020). The value for tax year 2020 is $15,100 per acre. Urban 
Agriculture Incentive Zones Act, CAL. STATE BOARD OF EQUALIZATION (last visited Jan. 
22, 2022), https://www.boe.ca.gov/proptaxes/uaincentivezone.htm.   

192 CUESA, New California Law Breaks Ground for Urban Agriculture, KQED (Oct. 
8, 2013), https://www.kqed.org/bayareabites/71843/new-california-law-breaks-ground-
for-urban-farmers. 

193 Id. 
194 Id. 
195 See generally Williamson Act Program Overview, CAL. DEP’T OF CONSERVATION, 

https://www.conservation.ca.gov/dlrp/wa/Pages/wa_overview.aspx  (last visited Jan. 22, 
2022). 

196 Eli Zigas, Urban Agriculture Incentive Zones: Four Years In, SPUR (May 1, 2017), 
https://www.spur.org/news/2017-05-01/urban-agriculture-incentive-zones-four-years. 

197 L.A., CAL., CODE § 22.192.010–192.130 (2019). 
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advantage of the tax breaks.198 The lack of interest may come from the 
difficulty of the application process and the relatively minimal tax break for 
most landowners.199 

In one case, an agricultural advocacy organization attempted to utilize 
the purpose of the UAIZ to prevent the City of Santa Ana from building a 
housing development on an old citrus farm.200 In briefing to the California 
Supreme Court, appellant argued that “[i]t is inconceivable that the 
Legislature would have intentionally excluded urban agricultural parcels 
from [the California Environmental Quality Act], the State’s premier 
environmental protection mechanism, at the same time it was actively 
encouraging the same use because of its numerous environmental 
benefits.”201 Petition for review was denied, but it shows the possibility of 
using the UAIZ’s clear purpose of encouraging urban farming. California’s 
experiment with the UAIZ has generally been a failure thus far; however, 
programs which present more valuable incentives and fewer regulatory 
barriers will likely be more successful.  
 

iii. Federal Programs 
The federal government has a long history of direct financial assistance 

and incentives to farmers. The first “Farm Bill,” the Agricultural 
Adjustment Act of 1933,202 was part of the New Deal. Under these early 
laws, farmers would agree to restrict their production output in return for 
cash payments from the government.203 Since 1933, federal farm policy has 
changed to reflect the growing importance of global markets and an 
increased focus on the environmental effects of farming.204 In 2020, the U.S. 
Department of Agriculture (USDA) gave a record $46 billion in farm 

 
198 Ludwig Hurtado, L.A.’s Incentive for Urban Farming Fails to Take Root, 

BLOOMBERG CITYLAB (July 24, 2018, 5:00 AM), https://www.bloomberg.com/ 
news/articles/2018-07-24/l-a-s-tax-break-for-urban-farmers-is-virtually-unused. 

199 Id. 
200 The Old Orchard Conservancy v. City of Santa Ana, No. G053003, 2017 Cal. App. 

Unpub. LEXIS 3270 (May 10, 2017).  
201 Brief for Petitioner at *34, The Old Orchard Conservancy v. City of Santa Ana, 2016 

CA S. Ct. Briefs LEXIS 2397 (No. S242682). 
202 Agricultural Adjustment Act, Pub. L. No. 73-10, 48 Stat. 31 (1933). This law was 

replaced by the Soil Conservation and Domestic Allotment Act of 1936, Pub. L. No. 74-
461, 49 Stat. 1148, after the Supreme Court struck down the 1933 act on federalism and 
tax grounds in United States v. Butler, 297 U.S. 1, 74-75 (1936). 

203 Joshua U. Galperin, The Life of Administrative Democracy, 108 GEO. L.J. 1213, 
1225 (2020). 

204 See Anne B.W. Effland, U.S. Farm Policy: The First 200 Years, AGRIC. OUTLOOK 
21, 25 (March 2000), https://www.ers.usda.gov/media/fregl5ap/us-farm-policy_the-first-
200-years.pdf. 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XV 

 
 

92 

subsidies.205 This money went to fewer than 100,000 farms, some of which 
received upwards of $700,000.206 Most of these subsidies go towards 
producers of commodity crops like corn, soybeans, and cotton.207 The fact 
that these federal subsidies go to a small group of farmers and promote the 
production of crops using unhealthy and environmentally detrimental 
methods has received criticism.208                   

In recent years, the USDA has begun to provide more direct financial 
support to small urban farms. The 2018 Farm Bill209 established the Office 
of Urban Agriculture and Innovative Production within the USDA.210 The 
mission of this office is to “encourage and promote urban, indoor, and other 
emerging agricultural practices . . . [by] managing programs, including for 
community gardens, urban farms, rooftop agriculture, and indoor vertical 
production . . . .”211 The grants offered by the program are available to 
nonprofits, local governments, Tribal governments, and grade schools.212 
The Board has designated eleven “Farm Service Agency County 
Committees” in regions with a large number of urban farms to carry out the 
program on a local level, including committees in Phoenix, Arizona and 
Portland, Oregon.213  

 
205 Dan Charles, Farmers Got a Government Bailout In 2020, Even Those Who Didn't 

Need It, NPR (Dec. 30, 2020, 5:04 AM), https://www.npr.org/2020/12/30/ 
949329557/farmers-got-a-government-bailout-in-2020-even-those-who-didnt-need-it. 

206 Id. The single largest crop farm recipient of federal aid was Birdsong Peanuts, a 
peanut partnership based in Virginia that received about $2 million. Subtotal, Farming 
Subsidies in the United States, 2020, ENV’T WORKING GRP. (last visited Jan. 22, 2022), 
https://farm.ewg.org/top_recips.php?fips=00000&progcode=totalfarm&page=0&yr=2020
. According to this data, most of the money goes directly to financial institutions who have 
existing liens on any farm subsidies received by their debtors; for example, Commodity 
Credit Corporation in North Dakota received $28.8 million in direct payments from USDA. 
ENV’T WORKING GRP, supra note 206.  

207 Jennifer Mosquera, Corn, Cows, and Cash: How Farming Subsidies Work and What 
They Could Potentially Achieve, 34 J. LAND USE & ENV’T L. 191, 197 (2018). 

208 See id. at 200 (noting that the subsidies promote the overuse of environmentally 
vulnerable land); see also Scott Fields, The Fat of the Land: Do Agricultural Subsidies 
Foster Poor Health?, 112 ENV’T HEALTH PERSPECTIVES A821, A821 (“Support for 
[wheat, soybeans, and corn crops]. . . has compelled farmers to ignore other crops such as 
fruits, vegetables, and other grains. . . . [increasing] the contrast between prices of fat-laden, 
oversweetened foods and those of healthier alternatives.”). 

209 Agriculture Improvement Act of 2018, Pub. L. No. 115-334, § 12302, 132 Stat. 
4490, 4958 (2018). 

210 7 U.S.C. § 6923. 
211 7 U.S.C. § 6923(a)(3)-(4).  
212 7 U.S.C. § 6923(c). 
213 USDA Announces Six More Farm Service Agency County Committees for Urban 

Agriculture, Requests Nominations, USDA (Dec. 17, 2020), https://www.fsa.usda.gov/ 
news-room/news-releases/2020/usda-announces-six-more-farm-service-agency-county-
committees-for-urban-agriculture-requests-nominations; see 7 U.S.C. § 6923(d)(1)(A) 
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The Office offers three types of grants. The first two involve 
encouraging the development of urban farms, and are offered to nonprofits 
and cities: 

 
Planning Projects that initiate or expand efforts of farmers, 
gardeners, citizens, government officials, schools and other 
stakeholders in urban areas and suburbs. Projects may target 
areas of food access, education, business and start-up costs 
for new farmers and development of policies related to 
zoning and other needs of urban production. . . . 
Implementation Projects that accelerate existing and 
emerging models of urban, indoor and other agricultural 
practices that serve multiple farmers. Projects will improve 
local food access and collaborate with partner organizations 
and may support infrastructure needs, emerging 
technologies, educational endeavors and urban farming 
policy implementation.214 

 
The final grant—entitled Community Compost and Food Waste Reduction 
(CCFWR)—will “support projects that develop and test strategies for 
planning and implementing municipal compost plans and food waste 
reduction plans.”215 As of August 2020, the board had given out $4.1 million 
in grant money to a variety of recipients.216  

The Planning Projects grant awardees include the Center for Land-
Based Learning in California which “will produce a comprehensive urban 
agriculture assessment of West Sacramento. It will map and document 
current activities, identify opportunities for growth, and include 
recommendations to bolster the layers of positive impact urban agriculture 
has on communities.”217 The selected Implementation Projects include the 
Greenleaf Foundation in Georgia which “includes a community farm, a 

 
(requiring the establishment of 10 county commissions). 

214 USDA Announces Grants for Urban Agriculture and Innovative Production, USDA 
(May 6, 2020), https://www.nrcs.usda.gov/wps/portal/nrcs/detail/national/newsroom/ 
releases/?cid=nrcseprd1582621. 

215 USDA Announces Cooperative Agreements for Community Compost and Food 
Waste Reduction, USDA (May 11, 2020), https://www.fsa.usda.gov/news-room/news-
releases/2020/usda-announces-cooperative-agreements-for-community-compost-and-
food-waste-reduction. 

216 USDA Announces First-Ever Recipients of Urban Agriculture Grants and 
Cooperative Agreements, USDA (Aug. 25, 2020), https://www.nrcs.usda.gov/wps/ 
portal/nrcs/detail/national/newsroom/releases/?cid=nrcseprd1638214. 

217Urban Agricultural Grants, USDA, https://www.farmers.gov/your-business/ 
urban/opportunities/grants (last visited Feb. 2, 2022). 
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payflex farm stand, and a community gathering space to connect and 
educate residents.”218 The selected CCFWR projects include the Prescott 
Community Compost Program in Prescott, Arizona which “will educate the 
community about composting, reduce food waste by collecting and 
composting restaurant food scraps, and provide high-quality compost to 
gardeners and farmers in Central Yavapai County.”219 

In addition to project-based grants as described above, the Urban 
Agriculture program is offering technical and financial assistance directly 
to urban farmers.220 For example, the Farm Service agency offers 
microloans of up to $50,000 to small urban farmers.221 The grants, 
education programs, and financing opportunities offered through the USDA 
represent a general federal push towards encouraging urban agriculture.222 
For many agriculture advocates, the new committees are seen as a chance 
to finally have a voice in making decisions on urban agriculture.223 The long 
term impact of this federal funding is yet to be known, but the financial 
opportunities for small urban farmers are great. 
 

III. PROPOSED SOLUTIONS 
 Existing incentives to urban farms, community gardens, and backyard 
agriculture have been effective on a small scale in increasing the prevalence 
of these land uses. However, more incentive programs are needed to meet 
the social justice goals discussed in Section I. This section describes three 
possible amendments to zoning code a state or local government could enact 
to incentivize urban gardens. First, a city may alter its existing incentive 
zone for multi-family development to include edible gardens as the primary 
amenity required to take advantage of the incentive. Second, a city can use 
cluster zoning to incentivize the construction of community gardens in new 
subdivisions. Finally, a city can use the structure of adequate public 
facilities ordinances to ensure access to gardening space or fresh food. All 
these programs would likely increase the prevalence of gardening in urban 

 
218 Id.  
219 Urban Agriculture Cooperative Agreements, USDA, https://www.farmers.gov/ 

your-business/urban/opportunities/coop-agreements (last visited Feb. 2, 2022).  
220 Urban Agriculture, USDA, https://www.nrcs.usda.gov/wps/portal/nrcs 

/main/national/landuse/urbanagriculture/ (last visited Jan. 22, 2022).  
221 Microloan Programs, USDA, https://www.fsa.usda.gov/programs-and-

services/farm-loan-programs/microloans/index (last visited Jan. 22, 2022). 
222 See Razel Suansing, USDA Grants Promise a More Sustainable, Equitable New 

Haven Food System, YALE DAILY NEWS (Oct. 22, 2020, 2:10 AM), 
https://yaledailynews.com/blog/2020/10/22/usda-grants-promise-a-more-sustainable-
equitable-new-haven-food-system/. 

223 See Sarah Donaldson, Urban Farmers Get Seat at the Table with New County 
Committee, FARM & DAIRY (Feb. 3, 2021), https://www.farmanddairy.com/news/urban-
farmers-get-seat-at-the-table-with-new-county-committee/649025.html. 
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areas and encourage new and existing gardeners to produce more local 
healthy food which will benefit the community. 
 

A. Community Gardens in Multi-Family Incentive Zones 
A city can use its existing incentive zoning scheme to encourage 

developers of new multi-family developments to include shared edible 
garden space in the construction. Incentive zoning is a land use regulation 
which encourages the development of certain beneficial amenities or types 
of land uses by a developer in exchange for an incentive.224 Under such a 
scheme, a city will allow a developer to disregard a zoning requirement in 
exchange for providing an environmental or social amenity.225 A typical 
incentive is a density bonus, often in the form of an increased floor-to-area 
(FAR) ratio.226 A FAR provision limits a developer to constructing a 
building of a square footage equal to the total area of the lot multiplied by 
some predetermined value.227 In order to encourage provision of public 
open spaces in the city (and to appease the politically-powerful developers) 
planners may offer FAR bonuses to allow larger buildings.228 Incentive 
zoning aims to address the failure of the private market to provide certain 
uneconomic but beneficial uses and amenities. 229 The bonuses provided by 
this policy, however, must balance the need for the developer to obtain 
enough value and the city’s interest in avoiding unfair windfalls to private 

 
224 J. Spencer Clark, Rocking the Suburbs: Incentive Zoning as a Tool to Eliminate 

Sprawl, 22 BYU J. PUB. L. 255, 264 (2007). Incentive zoning is not a long-standing practice 
in the United States; for instance, it only emerged in New York City in the 1960s as part 
of a “market-based approach” to zoning. Jerold S. Kayden, Market-Based Regulatory 
Approaches: A Comparative Discussion of Environmental and Land Use Techniques in the 
United States, 19 B.C. ENV’T AFFS. L. REV. 565, 569 (1992). In early 20th century New 
York, zoning was for the protection of natural light. WILLIAM H. WHYTE, CITY: 
REDISCOVERING THE CENTER 230 (2009). Planners sought to stop the increasing height and 
density of buildings by implementing floor-to-area-ratio (“FAR”) requirements on 
developers. Id. at 231.  

225 Kayden, supra note 224, at 568.  
226 Clark, supra note 224, at 264; see, e.g., N.Y.C., N.Y., ZONING RESOLUTION § 81-23 

(2017) (“[F]or each square foot of public plaza provided on a zoning lot, the basic 
maximum floor area permitted on that zoning lot . . . may be increased by six square feet, 
provided that in no case shall such bonus floor area exceed a floor area ratio of 1.0.”). 

227 Clark, supra note 224, at 270-71; see, e.g., BOULDER, COLO., CODE § 9-8-2(d) 
(setting FAR multipliers for different zones in the city). 

228 WHYTE, supra note 224, at 232-33. 
229 See Asian Ams. for Equal. v. Koch, 527 N.E.2d 265, 269 (N.Y. 1988) (“[Incentive 

zoning] is based on the idea that zoning can be used as an incentive to further growth and 
development of the community rather than as a restraint. . . . [C]ertain uneconomic uses 
and amenities will not be provided by private development without economic incentive.”). 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XV 

 
 

96 

owners. 230 Courts have generally upheld incentive zoning schemes against 
a variety of legal challenges.231   

Some U.S. cities already utilize incentive zoning to encourage 
development of greenspaces, which include rooftop gardens.232 In 2015, 
Philadelphia implemented a green roof zoning incentive coupled with a tax 
credit.233 Although the program was met with much excitement, very few 
green roofs have emerged as a result of the program.234 A 2017 amendment 
exempted a wealthy neighborhood from the zoning incentive which 
residents feared would allow the construction of larger apartments.235  

 Providing incentives for the provision of gardening space in apartment 
complexes meets the needs of urban dwellers to access limited 
greenspace.236 Apartments often lack backyard space, and community 
gardens may be too far away for residents to conveniently access. Many 
apartment complexes across the country already have gardening space open 
to residents. Community gardens are generally an advantage to apartment 
developers of both luxury high rises and affordable-housing complexes.237 
Even in densely populated New York City, many apartment complexes are 
embracing community gardens.238 An effective multi-family incentive zone 

 
230 See id. (“The bonus awarded for each amenity must be carefully structured, however, 

to make the cost-benefit equation favorable enough to induce the developer to provide the 
desired uneconomic benefit to the city but sufficiently limited to avoid a windfall to it.”). 

231 PATRICK J. ROHAN & ERIC DAMIAN KELLY, ZONING AND LAND USE CONTROLS § 
8.04 (2020); but see, e.g., Mun. Art Soc'y v. New York, 522 N.Y.S.2d 800, 803 (Sup. Ct. 
1987) (finding that an incentive zoning scheme which could result in a developer getting a 
reduction in the purchase price of a property if it was unable to meet the incentive 
requirements was invalid). 

232 See, e.g., CHICAGO, ILL., ZONING ORDINANCE AND LAND USE ORDINANCE § 17-4-
1003 (providing FARs for various zones where the bonus comes from a rooftop garden or 
green space). 

233 PHILADELPHIA, PA., CODE § 14-702(10) (2013); see Angelly Carrión, Green Roof 
Incentive Bill Gets Thumbs Up from Council, PHILA. MAG. (Nov. 17, 2015, 3:32 PM). 
https://www.phillymag.com/property/2015/11/17/philadelphia-green-roof/. 

234 Jared Brey, Green Roofs are Getting a Big Trial in Hoboken, NEXT CITY (Aug. 18, 
2017), https://nextcity.org/daily/entry/green-roof-testing-hoboken. 

235 Jacob Adelman, City Council Exempts Society Hill from Zoning Break for Green 
Roofs and Grocery Stores, PHILA. INQUIRER (Apr. 21, 2017), 
https://www.inquirer.com/philly/business/real_estate/commercial/City-Council-exempts-
Society-Hill-from-zoning-breaks-for-green-roofs-and-grocery-stores.html. 

236 The World Health Organization recommends that every individual in a city ideally 
has 50 square meters of green space. Alessio Russo & Giuseppe T. Cirella, Modern 
Compact Cities: How Much Greenery Do We Need?, 15 INT’L J. ENV’T RSCH. & PUB. 
HEALTH 2180, 4 (2018).  

237 Margot Lester, Planting Seeds: Gardens as Amenities, MULTIFAMILY EXEC. (Sep. 
6, 2007), https://www.multifamilyexecutive.com/design-development/planting-seeds-
gardens-as-amenities_o.  

238 Holly Welles, Apartment Complexes Are Embracing Gardens as Amenities, OFF 
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(MFAIZ) must include sufficient incentives to apartment developers to 
include accessible gardens. Creating a legal framework by which a city can 
encourage localized agriculture is an important step towards addressing a 
large number of social and economic concerns.  

There are many different challenges and considerations that 
policymakers must make when developing an MFAIZ. Within a 
multifamily development, especially a lower density “garden” style 
apartment,239 allowing space for gardening in communal areas may increase 
the likelihood of nuisance suits. Neighbors who do not use the shared garden 
space may take exception to dying plants, pungent compost, or other 
common gardening nuisances. Allowing livestock would only increase the 
problem. Many of these concerns must be addressed by the apartment 
complex itself. Smart design, which seeks to remove the gardening space 
from living spaces to avoid negative interactions, can be a solution. 
However, in dense urban areas this may not be an option. In that case, a city 
may need to employ a “right-to-farm” framework to protect farmers from 
nuisance suits if they follow a certain accepted practice. The city, in 
enacting an incentive zone, can include accepted farming practices which 
would allow a farmer to avoid nuisance liability. 

Four major issues arise when evaluating the effectiveness of the zoning 
incentive: Necessity, Pricing, Baseline Property Rights, and Equity.240 
Necessity asks whether the incentive is needed to produce the desired 
result.241 Cities will need to decide for themselves whether such an incentive 
zoning scheme would be necessary to encourage rooftop gardening. 
Installation of rooftop gardens in many urban areas have increased in the 
last few years.242 The necessity of incentive zones for apartments gardens 
will depend on the regional economy. Pricing asks how much of an 
incentive is necessary to achieve the desired result.243 Estimating the right 
price is inherently challenging, and city leaders must find the compromise 
between offering too much relative to the benefit received and offering so 

 
THE MRKT (Jun. 17, 2020), https://www.offthemrkt.com/blogs/apartment-complexes-are-
embracing-gardens-as-amenities. 

239 A garden apartment generally consists of buildings no more than three stories, with 
separate entrances and shared unbroken open space which can be easily accessed by any 
resident. Zoning for Group Housing Developments, AM. PLAN. ASS’N (June 1951), 
https://www.planning.org/pas/reports/report27/. 

240 Kayden, supra note 224, at 570-72. 
241 Id. at 570. 
242 See, e.g., U.S. ENV’T PROT. AGENCY, EPA 430-S-18-001, ESTIMATING THE 

ENVIRONMENTAL EFFECTS OF GREEN ROOFS: A CASE STUDY IN KANSAS CITY, MISSOURI 
14 (2018), https://www.epa.gov/sites/production/files/2018-09/documents/greenroofs_ 
casestudy_kansascity.pdf (estimating that green roofs in Kansas City grew by 10.3 percent 
every year between 1999 and 2015). 

243 Kayden, supra note 224, at 570. 
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little that no developers want to take advantage of the incentive. Baseline 
property rights deal with the perceived incentive of governments to increase 
baseline restrictions on property in order to compel the use of incentives.244 
Finally, equity contemplates the tradeoff between the benefits of the 
amenity and the cost of the larger development.245 A city or locality may 
craft an incentive zoning provision to encourage new-development 
apartments to include garden space. However, older apartment complexes 
will not be able to take advantage of this scheme, leading to equity concerns. 

A study conducted in 2000 of Chicago’s open space incentive zone 
provides other useful factors to evaluating an MFAIZ. 246 First, the 
ordinance cannot award huge FAR bonuses for relatively minimal 
benefits.247 The MFAIZ must be crafted to balance the actual impact of the 
new garden with the economic benefit received by the developer. Second, 
design standards should be applied to the incentive gardens.248 Without 
good design standards, there is a risk that the gardens will be established 
just to meet the incentive requirements without actually providing practical 
agricultural space. Third, some bonusable incentives may lack value to the 
community.249 In the context of an MFAIZ, an ornamental garden or herb 
garden could meet the statutory requirement, but not actually provide the 
benefit of providing produce to residents. Fourth, the optional amenities 
may not actually meet the needs of the local community.250 Each city and 
housing development is different, and city leaders must decide what types 
of garden amenities work best for that area. Finally, the development 
process should be predictable and fair.251 Flexibility in crafting incentives 
can be a benefit, but it can also lead to inequitable outcomes and unfair 
benefits to wealthy or powerful developments. This report, along with other 
examples of the successes and failure of incentive zoning programs, can 
serve a good baseline to evaluating a MFAIZ.  

Incentive zones are an effective and common tool by which cities can 
meet the goals of dense housing development and sufficient public 
amenities. Using these existing legal schemes to encourage edible gardens 
in multi-family developments can be a simple change to zoning code which 
results in a vast increase in the availability of gardening space to city-

 
244 Id.at 571. 
245 Id. at 572. 
246 MARYA MORRIS, AM. PLAN. ASS’N, INCENTIVE ZONING: MEETING URBAN DESIGN 

AND AFFORDABLE HOUSING OBJECTIVES 16 (2000), https://planning-org-uploaded-
media.s3.amazonaws.com/publication/download_pdf/PAS-Report-494.pdf. 

247 Id. 
248 Id. 
249 Id. 
250 Id. 
251 Id. at 18.  
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dwellers. Although there are some clear policy concerns, using the vast 
array of existing incentive zones and analyses of those programs as an 
example will ensure a new MFAIZ meets the needs of the community.  
 

B. Cluster Zoning  
To improve access to shared garden space within single-family252 

developments, a city can adopt a cluster zoning scheme. The size of single-
family lots are decreasing, driven by a desire for less backyard 
maintenance.253 Cluster zoning is a method by which a developer can 
increase density in one part of a subdivision in exchange for leaving another 
portion as open space or parkland.254 Cluster zoning schemes may be 
voluntary or mandatory, although mandatory schemes tend to be more 
effective.255 Cluster zoning gets general deference from courts, but 
developers must ensure that open land uses are directly in compliance with 
special requirements set out in the community’s zoning code.256 

One of the first uses of cluster zoning in the United States was in New 
Brunswick, New Jersey in the 1960s. Met with the needs of a growing 
suburb and tasked with the goal of preserving the natural areas surrounding 

 
252 For a definition of a single-family home, see, e.g., ARIZ. REV. STAT. ANN. § 33-

1310(16) (2019) (“Single family residence’ means a structure maintained and used as a 
single dwelling unit. Notwithstanding that a dwelling unit shares one or more walls with 
another dwelling unit, it is a single-family residence if it has direct access to a street or 
thoroughfare and does not share heating facilities, hot water equipment or any other 
essential facility or service with any other dwelling unit.”). 

253 See Felipe Chacón, The Incredible Shrinking Yard!, TRULIA RSCH. (Oct. 18, 2017), 
https://www.trulia.com/research/lot-usage/# (“For homes built since the start of 2015, the 
estimated footprint has grown to an all-time high of 2,020 square feet while the lot they are 
built on has shrunk to 8,940 square feet, or 0.2 acres, and brought lot usage up to a record 
high of 25%.”). 

254 Elisa Paster, Preservation of Agricultural Lands Through Land Use Planning Tools 
and Techniques, 44 NAT. RES. J. 283, 294 (2004). Similar to cluster zones are conservation 
subdivisions. A conservation subdivision is also a zoning provision where developers of a 
large housing tract can reduce minimum lot size requirements to preserve open space 
within a subdivision. John R. Nolon, An Environmental Understanding of the Local Land 
Use System, 45 ENV’T L. REP. 10215, 10224 (2015). This type of law typically only applies 
to rural communities with the interest of protecting farmland. See, e.g., WIS. STAT. § 
66.1027(1)(a) (2020) (“‘Conservation subdivision’ means a housing development in a rural 
setting that is characterized by compact lots and common open space, and where the natural 
features of land are maintained to the greatest extent possible.”). 

255 Paster, supra note 254, at 295. 
256 See, e.g., Bayswater Realty & Cap. Corp. v. Plan. Bd. of Lewisboro, 149 A.D.2d 49 

(N.Y. App. Div. 1989) (finding that a developer was required to pay reasonable recreation 
fees because the open space in its new development was not viable for recreation 
requirement under cluster zoning act), order modified and remanded, 560 N.E.2d 1300 
(N.Y. 1990). 
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the city, New Brunswick offered incentives to preserve open space.257 
Plaintiffs challenged the ordinance, arguing that it granted financial benefits 
to one developer and not to the public, in violation of the city’s limits on its 
police power.258 The court disagreed, finding that the benefit to the 
developer was merely incidental to advancing the city’s goal of promoting 
open space.259 In another similar case, a developer challenged a town’s 
cluster development ordinance on the grounds that it violated due process, 
equal protection, and was a taking.260 The result of the ordinance was 70% 
of the developer’s property being dedicated as forest preservation and the 
lot sizes being reduced.261 The 1st Circuit held for the town, finding that the 
requirements were reasonably related to a goal of improving the health of 
the community and that the developer retained sufficient value in the 
land.262 Courts have upheld cluster zoning schemes on a variety of grounds 
and provided legal framework for how they may be used.263 

A cluster zoning scheme can be used to encourage a developer to 
include a community garden within a new subdivision. The zoning code can 
be amended to include a “Community Agriculture Residential District” 
(CARD). The purpose of a CARD is to promote flexibility in land use 
decisions while encouraging the development of commonly used gardening 
space. These types of designations are only available in residential zones or 
other areas that the city determines are appropriate for subdivision 
development. Another limitation might include a requirement that the 
subdivision be governed by a homeowner’s association or have a minimum 
total area. The benefit of a CARD would be a percentage increase, say 20%, 
in the number of homes allowed in the subdivision. The frontage and 

 
257 Chrinko v. S. Brunswick Twp. Plan. Bd., 187 A.2d 221, 224 (N.J. Super. Ct. Law 

Div. 1963). 
258 Id. at 226. 
259 Id. at 227. 
260 Steel Hill Dev., Inc. v. Town of Sanbornton, 469 F.2d 956, 959 (1st Cir. 1972). 
261 Id. 
262 Id. at 962-63. 
263 See, e.g., Friends of Shawangunks, Inc. v. Knowlton, 476 N.E.2d 988, 993 (N.Y. 

1985) (land subject to a conservation easement could be counted in the required open space 
of a cluster zone); Niccollai v. Plan. Bd. of Wayne Twp., 372 A.2d 352, 353 (N.J. Super. 
Ct. App. Div. 1977) (cluster zoning falls under the same laws as a planned unit 
development); Kamhi v. Plan. Bd. of Yorktown, 452 N.E.2d 1193, 1196 (N.Y. 1983) 
(power to impose conditions on cluster-zoned development did not include the power to 
compel the transfer of parkland to the city); Bayswater Realty & Cap. Corp. v. Plan. Bd. 
of Lewisboro, 149 A.D.2d 49, 56 (N.Y. App. Div. 1989), order modified and remanded, 
560 N.E.2d 1300 (N.Y. 1990) (deferring to city council’s interpretation of sufficient 
recreational space for a cluster zone); Prince George's Cnty. v. M & B Const. Corp., 297 
A.2d 683 (Md. 1972) (upholding a cluster zone). But see Louisville & Jefferson Cnty. Plan. 
Comm'n v. Schmidt, 83 S.W.3d 449 (Ky. 2001) (cluster zone which was accomplished by 
use of “waivers” was an unconstitutional delegation of power to the city council).  
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setback requirements under existing code may also be granted some 
flexibility.   

In order to receive these benefits, the developer must dedicate a 
minimum proportion of the subdivision area to a shared garden space. The 
garden would be managed by the HOA or a committee thereof. Residents 
of the community can rent out plots in the garden for free or for a nominal 
fee. There may also be a portion of the garden run by the HOA and other 
volunteers to provide for a community food bank. The fees for rental can go 
to maintaining the garden and paying for irrigation. Residents may also pay 
more to have their garden plot managed by a landscaping company hired by 
the HOA.  

This type of community garden within a planned development has 
many examples of success, albeit without the above suggested CARD 
framework. For example, Laguna Woods Village in Laguna Woods, 
California is a retirement community with a mixture of multifamily and 
single-family housing.264 The community advertises two community garden 
centers where village residents can rent out a plot of land.265 Gardeners can 
access shared gardening tools but must water their plants themselves.266 If 
plots are left untended too long, they can be forfeited.267 This opportunity 
to access a shared garden space shows that a well-developed CARD 
ordinance would encourage more developers to include shared garden space 
in new subdivisions, allowing more urban residents to access fresh local 
food. 
 

C. Adequate Public Facility Ordinance  
An Adequate Public Facility (APF) ordinance requires that a city 

approve a new development only if there are adequate public facilities 
within a certain distance.268 These public facilities may include roads, 
public transportation, schools, parks, and hospitals.269 This type of law 
received judicial acquiescence for the first time in 1972 in Golden v. 

 
264 Village Neighborhoods, LAGUNA WOODS VILLAGE, https://www.lagunawoods 

village.com/neighborhoods (last visited Jan. 22, 2022). 
265 Garden Centers, LAGUNA WOODS VILLAGE, https://www.lagunawoodsvillage.com/ 

amenities/garden-centers (last visited Jan. 22, 2022). Garden plots cost only $57 per year. 
Id.  

266 Daniella Walsh, Small Plots Bring Big Rewards for Laguna Woods Village 
Gardeners, ORANGE CNTY. REG. (Jun. 24, 2020, 9:31 AM), https://www.ocregister.com/ 
2020/06/24/small-plots-bring-big-rewards-for-laguna-woods-village-gardeners/. 

267 Id. 
268 Thomas G. Pelham, Adequate Public Facilities Requirements: Reflections on 

Florida's Concurrency System for Managing Growth, 19 FLA. ST. U. L. REV. 973, 976 
(1992). 

269 Id. at 977.  
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Planning Board of Ramapo.270 The town of Ramapo, NY implemented a 
points-based system for approval where developers had to prove the 
availability of certain public facilities to receive a special permit.271 The 
goal of these provisions was to ensure “orderly growth” and that the speed 
of development did not exceed the ability of the town to provide essential 
services.272 The court in Ramapo upheld the ordinance over constitutional 
challenges.273 However, the city did not invest in sufficient improvements, 
so the ordinance effectively eliminated any growth and was repealed within 
a decade and a half.274 Despite the actual ordinance’s ineffectiveness, the 
Ramapo case served as a basis for other cities to implement similar 
programs.  

APF ordinances begin with state statutory approval. The evaluation of 
facility adequacy begins during the subdivision approval process.275 As an 
example, if a proposed development would increase traffic above the 
established standard, the development will not be approved until “(1) public 
programs are scheduled or funded to improve the intersection’s capacity, 
(2) the developer promises to institute traffic management programs to 
reduce traffic generation to desired levels, or (3) the developer commits to 
funding or constructing capacity improvements to meet the standards.”276 
The burden is on the developer to ensure that there are adequate public 
facilities within the defined area.  

There are some potential challenges associated with APFs. First, 
defining “adequacy” is a difficult task. A city must evaluate both the 
capacity of existing or planned infrastructure to support the development 
and the potential impact of the proposed project on that development.277 
Second, the high barriers to development in APF ordinances may lead to 
delayed growth and more sprawl. In crafting such an ordinance, the city 
must ensure that the requirements are not so stringent as to eliminate 
beneficial development. Finally, defining the study area is complicated and 
contentious. City leaders will be required to evaluate the maximum distance 
that a new home can be from the public facility before it becomes 
inconvenient or inaccessible.  

Additionally, some legal concerns exist in enacting an APF ordinance. 
First, the public benefit provided by an APF must be “rough[ly] 

 
270 285 N.E.2d 291 (N.Y. 1972). 
271 Id. at 295. 
272 Id. at 296.  
273 Id. at 304-05.  
274 DOUGLAS R. PORTER, MANAGING GROWTH IN AMERICA’S COMMUNITIES 154 (2d 

ed. 2007). 
275 Id. at 155. 
276 Id. 
277 Id. at 159.  
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proportional[ ]” to the restriction on the land use to satisfy the Dolan 
requirements.278 Second, the APF ordinance cannot deprive the landowner 
of all viable economic use of their property.279 Third, an APF ordinance 
typically (depending on the state’s APF ordinance-enabling law) cannot 
essentially result in requiring a fee to be paid by the developers to fund a 
certain public facility.280 Fourth, a municipality must act in direct 
accordance with the limitations set out in the state APF enabling act.281 
Additionally, the ordinance should be clear in its definition of adequacy and 
the study area, but courts may be lenient if there are public facilities within 
a reasonable distance.282 Finally, review of APF ordinances is generally 
limited to the goals of the ordinance itself and not to other planning goals.283  

A city or county should include access to garden space in its APF 
ordinance. Meeting this requirement could be as simple as having adequate 
lot sizes to allow backyard gardening. In the case of development of an 
apartment building, it may require a garden within the apartment or a nearby 
community garden. The American Planning Association points to “Food 
Production Opportunities” as an important part of promoting healthy 
communities in development plan review.284 An APF ordinance may 

 
278 Dolan v. City of Tigard, 512 U.S. 374, 391 (1994); see, e.g., Steel v. Cape Corp., 

677 A.2d 634, 642 (Md. Ct. Spec. App. 1996) (finding the county’s APF ordinance met 
the rough proportionality standard under Dolan). 

279 Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1016 (1992); see, e.g., Steel, 677 
A.2d at 645 (“While a situation where such adequacy of facility statutes slow growth might 
be constitutionally permissible, it is not constitutionally permissible where the type of 
growth reduction occurs at the expense of a property owner's loss of viable economic use 
of his property. In the unique circumstances of the instant case, that is what resulted.”). 

280 See, e.g., Lanvale Props., LLC v. County of Cabarrus, 731 S.E.2d 800, 817 (N.C. 
2012) (noting that an APF ordinance mandating a fee can lead to discrimination by the city 
council against unpopular groups). 

281 See, e.g., Allied Land Co. v. Bd. of Supervisors, Loudoun Cnty., No.20767, 2001 
WL 1398456 (Va. Cir. Ct. Sep. 24, 2001) (finding city council, which was not authorized 
under state law to impose an APF requirement, could not instead require a fee to improve 
off-site roads during a rezoning application); Rochow v. Maryland Nat’l Cap. Park and 
Plan. Comm'n, 827 A.2d 927 (Md. Ct. Spec. App. 2003) (finding that city had to strictly 
interpret “traffic cap” adequacy requirements and could not allow flexibility).  

282 See, e.g., Maryland Nat’l Cap. Park & Plan. Comm’n v. Rosenberg, 307 A.2d 704 
(Md. 1973) (finding that the property in question was reasonably close to schools outside 
of the city boundaries so council’s denial of permit because of a lack of adequate local 
schools was unlawful). 

283 See, e.g., Citizens Against Irresponsible Growth v. Metro, 38 P.3d 956 (Or. Ct. App. 
2002) (expanding of city’s urban growth boundary without proving adequate public 
facilities in yet-to-be urbanized areas was allowable, despite the state’s general planning 
goal of providing sufficient facilities). 

284 AM. PLAN. ASS’N, HEALTH IN THE DEVELOPMENT REVIEW PROCESS 20-21 (2015), 
https://planning-org-uploaded-
media.s3.amazonaws.com/legacy_resources/nationalcenters/health/toolsforhealth/pdf/dev
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require new developments to be close to a fresh food store (to eliminate the 
impact of food deserts), have space for a community garden, or have space 
for an urban farm.285 This idea is not without precedent: Baltimore County, 
Maryland includes community gardens as an optional amenity required 
under its APF ordinance.286 While the success of Baltimore County’s efforts 
are yet to be seen, an APF ordinance of this type will encourage more 
community gardens and fresh food options in cities across the country.  
 

CONCLUSION 
Gardening, whether in a backyard or community garden, can provide 

significant benefits to the gardener and the broader community. With the 
expansion of existing targeted incentives and more action on the part of 
local governments to dedicate land for gardening purposes, the social justice 
impacts of urban agriculture will be expanded. Simple amendments to 
zoning codes can encourage new and existing housing developments to 
include gardening space, granting more access to this benefit. Rather than 
being forced to follow Ron Finley’s path and violate city codes to access 
local food, aspiring gardeners will be able to legally and easily grow fresh 
vegetables, raise livestock, and begin to reclaim control over what they eat.

 
reviewguidelines.pdf. 

285 Id. 
286 BALTIMORE CNTY., MD., CODE OF ORDINANCES § 32-6-108 (2019).  
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BREAKING THE PATTERN: A CRITIQUE OF THE DEPARTMENT OF 
JUSTICE’S NEWEST RISK ASSESSMENT TOOL AND ITS USE FOR 

HOME CONFINEMENT REVIEWS DURING THE COVID-19 
PANDEMIC 

 

By: Abigail H. Mason* 

 
ABSTRACT 

Pursuant to the First Step Act, the Department of Justice released their 
newest recidivism-risk assessment tool in 2019, attempting to decrease 
overpopulation in prison. The tool, however, called the Prisoner 
Assessment Tool Targeting Estimated Risk and Needs (PATTERN), 
negatively and disproportionately affects people of color, perpetuating bias 
in the criminal legal system, and has been wrongly construed to evaluate 
eligibility for home confinement during the COVID-19 pandemic. This note 
calls for transparency from the Department of Justice about PATTERN, 
regarding its design, its general use, and its use to make life-or-death 
decisions about people who are incarcerated. This note also questions if 
PATTERN should be used at all by the Bureau of Prisons, calling for a more 
rehabilitative, needs-focused approach to justice.  
 

“It is said that no one truly knows a nation until one has 
been inside its jails. A nation should not be judged by how 

it treats its highest citizens but its lowest ones.” 1 
Nelson Rolihlahla Mandela 

 
 
 

INTRODUCTION 
 

*Abigail H. Mason is a J.D. Candidate May 2022 at Quinnipiac University School of 
Law, where she worked on a COVID-19-related impact litigation case for the Quinnipiac 
Civil Justice Clinic. Thank you to Professor Neal Feigenson whose passion for the law and 
research and writing expertise helped her bring this paper to fruition, and to Professor Sarah 
Russell whose empathy toward clients and zealous advocacy shaped the way she views the 
legal profession. Many thanks also to the staff of the Law Journal for Social Justice for 
their assistance and support.  

1 The late President of South Africa spent twenty-seven years in prison while fighting 
for global human rights, equality, and peace. Mandela Rules, UNITED NATIONS: NELSON 
MANDELA INT’L DAY 18 JULY, https://www.un.org/en/events/mandeladay/mandela_rules 
.shtml (last visited January 21, 2022). 
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 On December 21, 2018, the Trump administration passed the First Step 
Act (FSA)2 in an effort to decrease overpopulation in federal prisons.3 
Pursuant to the FSA, the Bureau of Prisons (BOP) modified mandatory 
minimum prison sentences and created opportunities for currently 
incarcerated people to petition to reduce their sentences.4 In order to 
maintain public safety while decreasing the prison population, the BOP also 
implemented “risk and needs assessment instruments” created by the 
Department of Justice (DOJ) to measure the risk of future criminal behavior 
and what needs could be addressed to reduce the likelihood of recidivism 
for all people in BOP custody.5 

The FSA gave the DOJ less than a year after the passage of the Act to 
implement the risk and needs assessment system.6 After many revisions, the 
Prisoner Assessment Tool Targeting Estimated Risk and Needs 
(PATTERN) emerged.7 PATTERN categorizes people who are 
incarcerated8 into a risk level, which determines their eligibility for 
recidivism reduction programs to reduce that risk. The BOP then awards 
credit to those incarcerated who demonstrate that they are working to better 
themselves and getting ready to reenter their communities; this credit can 
lead to eligibility for prerelease custody, such as home confinement or 
release to a residential reentry center (RRC).9  

 
2 First Step Act of 2018, Pub. L. No. 115-391, 132 Stat. 5194. 
3An Overview of the First Step Act, FED. BUREAU OF PRISONS, 

https://www.bop.gov/inmates/fsa/overview.jsp (last visited Apr. 11, 2020). The federal 
prison population is more than seven times larger than it was 30 years ago. See NATHAN 
JAMES CONG. RSCH. SERV., R44087, RISK AND NEEDS ASSESSMENT IN THE FED. PRISON 
SYS. 1 (2018) [hereinafter RISK AND NEEDS ASSESSMENT IN THE FED. PRISON SYS.], 
https://fas.org/sgp/crs/misc/R44087.pdf. 

4 An Overview of the First Step Act, supra note 3. 
5 RISK AND NEEDS ASSESSMENT IN THE FED. PRISON SYS., supra note 3, at 3.  
6 NATHAN JAMES, CONG. RSCH. SERV., R45558, THE FIRST STEP ACT OF 2018: AN 

OVERVIEW 1 (2019) [hereinafter THE FIRST STEP ACT OF 2018: AN OVERVIEW], 
https://crsreports.congress.gov/product/pdf/R/R45558. 

7 Press Release 19-784, Dep’t of Just. Announces the Release of 3,100 Inmates Under 
First Step Act, Publishes Risk and Needs Assessment System (July 19, 2019), 
https://www.justice.gov/opa/pr/department-justice-announces-release-3100-inmates-
under-first-step-act-publishes-risk-and. 

8 While many of the sources used in this note refer to people who are incarcerated as 
“inmates,” or “prisoners,” this note touches on a broader issue of the way people who are 
incarcerated are dehumanized in our criminal legal system and in political discourse. This 
note will use “people who are incarcerated,” which is described by the Vera Institute of 
Justice as “people-first language.” Erica Bryant, Words Matter: Don’t Call People Felons, 
Convicts, or Inmates, VERA INSTITUTE OF JUST. (Mar. 31, 2021), 
https://www.vera.org/blog/words-matter-dont-call-people-felons-convicts-or-inmates. 

9 THE FIRST STEP ACT OF 2018: AN OVERVIEW, supra note 6, at 1. 
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On its face, utilizing a risk and needs assessment system such as 
PATTERN could help curb prison overpopulation by releasing a substantial 
number of low-risk people who are incarcerated. It could, however, also 
leave out those who have been most affected by mass incarceration. As with 
other algorithmic systems, PATTERN fails to take into account some of the 
root causes of prison overpopulation, such as race.10 The data that have been 
used to create PATTERN—the same that the BOP uses to make life-
changing decisions about individuals—exacerbate racial disparities due to 
their reliance on prior offense data.11 That is, the systemic racism that has 
led to the over-incarceration of Black people in the first place has found its 
way into PATTERN, and PATTERN, which is a system that has not been 
around long enough for this problem to be adequately addressed, is being 
used to leave Black people at a disproportionate risk of remaining 
incarcerated.  

Even more problematically, the government has used PATTERN during 
the coronavirus (COVID-19) pandemic to decide who can be released to 
home confinement instead of being kept in prison. As part of the 
Coronavirus Aid, Relief and Economic Security (CARES) Act, which 
Congress passed to provide emergency assistance to individuals, families, 
and businesses,12 Congress also authorized the Attorney General to lengthen 
the time period for which a person who is incarcerated can be held in home 
confinement because of the emergency conditions created by COVID-19.13 
On March 26, 2020, Attorney General William Barr wrote a two-page 
memorandum to the BOP detailing who would be prioritized for home 
confinement to escape the conditions of the pandemic.14 One of the key 
factors to be weighed is whether a person who is incarcerated poses a 
“minimal likelihood of recidivism,” which is determined by PATTERN.15 

The purpose of designing PATTERN was to meet the long-term goals 
of easing overpopulation in federal facilities, not to make life-or-death 

 
10 Shannon Price, The Problem with Overpopulation in Prisons, BREAKING DOWN 

PRISON REFORM (Feb. 3, 2016), https://sites.psu.edu/ciblog16/2016/02/03/the-problem-
with-overpopulation-in-prisons/. 

11 Letter from The Leadership Conference on Civil and Human Rights to William Barr, 
U.S. Att’y Gen., 2-4 (Apr. 3, 2020) [hereinafter Letter to Att’y Gen. Barr], 
http://civilrightsdocs.info/pdf/policy/letters/2020/Final_Letter_on_PATTERN_in_Respo
nse_to_AG_Barr_Memo_on_4_26-4_3_2020.pdf. 

12 CARES Act, S. 3548, 116th Cong. (2019-2020). 
13 CARES Act, Pub. L. No. 116-136, § 12003, 134 Stat. 281, 516 (2020). 
14 Memorandum from the Att’y Gen. on Prioritization of Home Confinement as 

Appropriate in Response to COVID-19 Pandemic (Mar. 26, 2020) [hereinafter Barr’s Mar. 
26 Memo], https://www.justice.gov/file/1262731/download. 

15 Eli Hager, How Bill Barr’s COVID-19 Prisoner Release Plan Could Favor White 
People, THE MARSHALL PROJECT (Mar. 28, 2020), https://www.themarshallproject. 
org/2020/03/28/how-bill-barr-s-covid-19-prisoner-release-plan-could-favor-white-people. 
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decisions on the possible release of people incarcerated during the COVID-
19 pandemic. There is a mismatch between both the factors that PATTERN 
considers and how it weighs them, and the factors that ought to drive 
decisions about release during the pandemic. Specifically, the BOP fails to 
assign sufficient weight to people’s individual medical needs, which ought 
to be highly relevant to decisions about whether someone is eligible for 
release. Instead, the BOP overvalues PATTERN as a measure of public 
safety during the pandemic when the algorithm was not created for this 
purpose.16 In addition, using PATTERN to make these decisions further 
disadvantages people of color who have already been disproportionately 
affected by COVID-19. The BOP would better satisfy its “profound 
obligation”17 to protect people who are incarcerated by utilizing its former 
policies, which take individuals’ personal needs and circumstances into 
consideration rather than relying on a biased algorithm. 

Part I of this paper explains the use of risk assessment algorithms 
generally in criminal procedure: how judges make decisions using them and 
how their use disproportionately affects minority populations. Part II 
introduces PATTERN, discussing its design and explaining how well it is 
working as a risk assessment tool. Part III explains the impact of COVID-
19 and the problems PATTERN creates when used to make decisions about 
release. Finally, Part IV suggests how the DOJ can be more transparent 
about PATTERN’s development and usage, how the DOJ can improve 
PATTERN, and how the DOJ can make fairer decisions regarding the 
release of people incarcerated during the pandemic. 

  
I. RISK-ASSESSMENT ALGORITHMS AS USED IN 

CRIMINAL PROCEDURE 
 Risk-assessment algorithms have been used in criminal procedure from 

policing to sentencing to parole.18 The Model Penal Code promotes the use 
of actuarial instruments and processes to identify incarcerated people who 
“present an unusually low risk to public safety.”19 This is because many 
believe that predictive devices can make such decisions better than unaided 
human judgment can.20 Predictive devices are intended to streamline and 
standardize judicial decisions regarding the length of sentences and 

 
16 Letter to Att’y Gen. Barr, supra note 11.  
17 Memorandum from the Att’y Gen. on Increasing Use of Home Confinement at 

Institutions Most Affected by COVID-19 (Apr. 3, 2020) [hereinafter Barr’s Apr. 3 Memo], 
https://www.fd.org/sites/default/files/covid19/bop_jail_policies_and_information/barr_m
emo_caresact_apr3_2020.pdf. 

18 Brandon L. Garrett & John Monahan, Judging Risk, 108 CALIF. L. REV. 439, 441 
(2020). 

19 MODEL PENAL CODE § 6.06 cmt. m (L. AM. L. INST., Final Draft 2017). 
20 Garrett & Monahan, supra note 18, at 455. 
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eligibility for early release from incarceration.21 Early actuarial risk 
assessment systems in the 1970s examined factors associated with 
reoffending, including history of substance abuse or prior offenses, and 
assigned a recidivism risk score to each person who had those factors. 
People who were already incarcerated had no way to improve their scores 
because the scores were based purely on their past.22 In contrast, in addition 
to these historical factors, modern risk assessment tools incorporate factors 
recognizing that people can change for the better while in the BOP’s care, 
allowing those incarcerated to improve their scores and their prospects for 
release.23 

 In 2014, New Jersey adopted algorithmic risk assessment for pretrial 
release determinations in replacement of cash bail.24 New Jersey’s tool, the 
Public Safety Assessment (PSA), assesses factors to determine the 
likelihood of future criminal activity: failure to appear, age at current arrest, 
current violent offense, pending charge at the time of the offense, prior 
disorderly person conviction, prior indictable conviction, prior violent 
conviction, prior failure to appear pretrial in the past two years, prior failure 
to appear pretrial more than two years ago, and prior sentence of 
incarceration.25 Judges use the scores generated by the tool to determine if 
someone should remain in pretrial detention or be released.26 

These algorithms have faced criticism from judges, researchers, and 
advocates. Researchers on risk assessment surveyed judges in Virginia and 
found that many had conflicting opinions on the concept.27 Some judges 
were extremely uncomfortable with using risk assessment at all at 
sentencing, some felt it should only serve as a guide, and others took the 
results of assessment into great consideration when making their 
decisions.28 The inconsistent use of these assessments create constitutional 
concerns regarding the Equal Protection and Due Process clauses.29 

 
21 Hager, supra note 15. 
22 Amy B. Cyphert, Reprogramming Recidivism: The First Step Act and Algorithmic 

Prediction of Risk, 51 SETON HALL L. REV. 331, 337 (2020). 
23 Id. at 337-38.  
24 Tom Simonite, Algorithms Were Supposed to Fix the Bail System. They Haven’t, 

WIRED (Feb. 19, 2020, 8:00 AM), https://www.wired.com/story/algorithms-supposed-fix-
bail-system-they-havent//. 

25 David J. Reimel III, Comment, Algorithms & Instruments: The Effective Elimination 
of New Jersey’s Cash Bail System and Its Replacement, 124 PENN ST. L. REV. 193, 202–
05 (2019). 

26 Id. at 201. 
27 Garrett & Monahan, supra note 18, at 467. 
28 Id. at 445. 
29 Id. at 492. The Fifth Circuit affirmed that the Harris County, Texas cash-bail system 

violated the Due Process Clause because of individual judges’ seemingly arbitrary 
decisions. Id. at 443. A defendant in Wisconsin argued that the use of an older risk 
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Because these tools are so widespread, it is imperative that they be 
monitored and researched closely so that they are used equitably. 

 Risk-assessment algorithms give the impression that, unlike judges, they are 
colorblind and free of bias, but this is not the case.30 While New Jersey eliminated 
cash bail and decreased its jail population, racial and ethnic disparities remained.31 
Another commonly used tool for assessing recidivism risk, the Correctional 
Offender Management Profiling for Alternative Sanctions (COMPAS), was 
criticized for generating predictions of recidivism that are systemically higher for 
Black people than White people.32 ProPublica’s analysis of COMPAS found that 
Black people who did not recidivate were twice as likely as White people to have 
been misrepresented in the higher risk category;33 the study found that, after a two-
year follow-up period, the Black people studied who did not recidivate were twice 
as likely to have been misrepresented in this higher risk category.34 White people, 
on the other hand, re-offended more than COMPAS had predicted; in one study 
they were twice as likely as Black people to be mistakenly classified as low risk.35 

The inputs of data into the risk-assessment algorithms reflect racial 
disparities in the country’s criminal legal system created by law 
enforcement practice and policy.36 A Canadian study demonstrated less of 
a difference between races within the Canadian samples than the American 
samples; the researchers stated that a possible reason for this result is that a 
“systemic bias within the [American] justice system may distort the 
measurement of ‘true’ recidivism.”37 These racial disparities argue against 
the use of these risk-assessment tools with respect to “evidence-based 

 
assessment tool violated his due process rights because of the lack of data released on the 
creation of the algorithm, but the United States Supreme Court declined to hear the appeal 
after the Wisconsin Supreme Court decided there was no violation. State v. Loomis, 881 
N.W.2d 749, 756 (Wis. 2016), cert. denied, 137 S. Ct. 2290 (2017). Many scholars have 
disagreed with the decision. Cyphert, supra note 22, at 341. Other constitutional 
challenges, such as those surrounding the Equal Protection Clause of the Fourteenth 
Amendment, have also arisen. E.g., Henderson v. Stensberg, No. 18-CV-555-JDP, 2020 
WL 1320820 (W.D. Wis. Mar. 20, 2020). 

30 Hager, supra note 15. 
31 Simonite, supra note 24. 
32 Cyphert, supra note 22, at 339 (“May 2016 reporting by ProPublica revealed that 

Black defendants were 77% more likely to be labeled as a higher risk of committing a 
future violent crime than white defendants”). 

33 Jeff Larson, Surya Mattu, Lauren Kirchner & Julia Angwin, How We Analyzed the 
COMPAS Recidivism Algorithm, PROPUBLICA (May 23, 2016), https://www.propublica. 
org/article/how-we-analyzed-the-compas-recidivism-algorithm. 

34 Id. (finding 45% of Black people were misclassified as compared to 23% of White 
people). 

35 Id.  
36 Sandra G. Mayson, Bias In, Bias Out, 128 YALE L.J. 2218, 2229 (2019).  
37 Mark E. Olver, Keira C. Stockdale & J. Stephen Wormith, Thirty Years of Research 

on the Level of Service Scales: A Meta-Analytic Examination of Predictive Accuracy and 
Sources of Variability, 26 PSYCH. ASSESSMENT 156, 170 (2013). 
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sentencing” where courts use these data-based scoring systems to determine 
someone’s punishment.38 Using racially biased past data to predict future 
behavior thus threatens to perpetuate racial bias in the criminal legal 
system.39  

II. PATTERN 
 The FSA requires the Attorney General and the DOJ to create an 

algorithmic system to assess recidivism risk and to assign people to 
programs designed to reduce recidivism.40 The system is designed do the 
following: classify people into groups of minimum, low, medium, or high 
risk of recidivism; assess risk of violent or serious misconduct in prison; 
determine what programming is necessary; give room for reassessment; 
determine when to reward successful participation; and decide when to 
move an individual into prerelease or supervised release custody.41 Former 
Attorney General Barr was required to consult with numerous government 
officials, including the Director of the BOP and Director of the National 
Institute of Justice in addition to an Independent Review Committee the 
FSA had also created.42 Working with the Independent Review Committee, 
the DOJ must review the programs in place for their effectiveness in 
reducing recidivism and classifying people accurately in terms of their risk 
levels.43 The FSA also requires the Attorney General to review existing 
evidence-based recidivism reduction programs for efficacy so that they can 
be used to help people reenter their communities successfully.44 These 
programs include academic courses, restorative justice programs, cognitive 
behavioral therapy, and interpersonal relationship building programs.45 
While participating in the programs, people who are incarcerated are 
granted “earned-time credits,” which can be used to award pre-release 
custody, such as home confinement, a halfway house, or supervised 
release.46 

 
38 Sonja B. Starr, Sentencing, by the Numbers, N.Y. TIMES (Aug. 10, 2014), 

https://www.nytimes.com/2014/08/11/opinion/sentencing-by-the-numbers.html.  
39 See generally Mayson, supra note 36.  
40 THE FIRST STEP ACT OF 2018: AN OVERVIEW, supra note 6. 
41 Id. at 1-2. 
42 Id. at 2. 
43 Id. at 2-3. 
44 FIRST STEP ACT OF 2018, Pub. L. No. 115-391, § 101(a) 132 Stat. 5194; see also THE 

FIRST STEP ACT OF 2018: AN OVERVIEW, supra note 6.  
45 THE FIRST STEP ACT OF 2018: AN OVERVIEW, supra note 6. 
46 Thomas L. Root, BOP Slouches Toward First Step Programming – Update for 

January 13, 2020, LEGAL INFO. SERV. ASSOC., LLC (Jan. 13, 2020), http://www.lisa-
legalinfo.com/2020/01/13/bop-slouches-toward-first-step-programming-update-for-
january-13-2020/. 
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 The DOJ had only 210 days from the passage of the FSA to release the 
algorithmic system, and the BOP had 180 days from the DOJ’s 
implementation of the system in 2019 to complete the initial assessment for 
all people under BOP custody and begin assigning them to programming.47 
Within two years of releasing the system, the Government Accountability 
Office will audit how the new risk and needs assessment system is being 
used at BOP facilities.48 On July 19, 2019, Attorney General Barr started 
the clock for the quick assessment timeline by announcing the release of the 
system and the tool that would facilitate it: the Prisoner Assessment Tool 
Targeting Estimated Risk and Needs (PATTERN).49 

 
A. Design 

 PATTERN generates two scores for each individual: a general score, 
which predicts the risk of re-arrest within three years of release, and a 
violent score, which focuses on re-arrest within three years for offenses 
labeled as violent.50 “General recidivism is defined as [any] return to BOP 
custody or a re-arrest within three years of release . . . , excluding all traffic 
offenses except driving under the influence (DUI) and driving while 
intoxicated (DWI).”51 It therefore includes minor technical violations, such 
as a failing to timely report a change in residence or a police questioning.52 
Violent recidivism is defined as any re-arrest for a suspected act of violence 
(such as firearms violations, homicide, child abuse, robbery, sex trafficking, 
and sexual assault) within three years.53 Using a dataset of people who are 
incarcerated and released between 2009 and 2015,54  the development team 
calculated base rates of recidivism, defined as the “average” rates of general 

 
47 THE FIRST STEP ACT OF 2018: AN OVERVIEW, supra note 6, at 1, 4. 
48 Id. at 8. 
49 Press Release 19-784 U.S. Dep’t of Just., supra note 7. 
50 P’SHIP ON AI, ALGORITHMIC RISK ASSESSMENT AND COVID-19: WHY PATTERN 

SHOULD NOT BE USED 3 (2020), https://www.partnershiponai.org/wp-
content/uploads/2020/04/Why-PATTERN-Should-Not-Be-Used.pdf. 

51 OFFICE OF THE ATT’Y GEN., U.S. DEP’T OF JUST., THE FIRST STEP ACT OF 2018: RISK 
AND NEEDS ASSESSMENT SYSTEM - UPDATE 12 (2020) [hereinafter DEP’T OF JUST. 
UPDATED REPORT], https://nij.ojp.gov/sites/g/files/xyckuh171/files/media/document/the-
first-step-act-of-2018-risk-and-needs-assessment-system-updated.pdf. 

52 See, e.g., Oversight Hearing on the Federal Bureau of Prisons and Implementation 
of the First Step Act Before the Subcomm. On Crime, Terrorism, and Homeland Sec. of the 
H. Comm. on the Judiciary, 116th Cong. 9 (2019) [hereinafter Patton Testimony] 
(statement of David E. Patton, Executive Director, Federal Defenders of New York), 
https://docs.house.gov/meetings/JU/JU08/20191017/110089/HHRG-116-JU08-Wstate-
PattonD-20191017.pdf. 

53 DEP’T OF JUST. UPDATED REPORT, supra note 51, at 13. 
54 OFF. OF JUST. PROGRAMS, U.S. DEP’T OF JUST., 2020 REVIEW AND REVALIDATION OF 

THE FIRST STEP ACT RISK ASSESSMENT TOOL 3 (2021) [hereinafter NIJ 2020 REVIEW], 
https://www.ojp.gov/pdffiles1/nij/256084.pdf. 
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recidivism and recidivism for violent offenses for the entire dataset.”55 The 
DOJ gathered this information from the BOP’s centralized management 
system, SENTRY, by following people released for three years and 
analyzing data with the older Bureau Risk and Verification Observation 
(BRAVO) tool.56 This yielded base rates of forty-seven percent for general 
recidivism and fifteen percent for violent recidivism.57 

 
i. Cut Points 

 The DOJ then determined how to classify individuals into “high,” 
“medium,” “low,” and “minimum” risk-level categories (RLC) by choosing 
cut points in increments around the two base rates.58 For general recidivism, 
people identified as having a probability of recidivism of one-quarter or less 
of the base rate were considered “minimum” risk; those whose predicted 
recidivism was between one-quarter and one-half of the base rate were 
classified as “low” risk; anyone assessed with a probability of at least two-
thirds of the base rate was considered “high risk; and anyone in between 
“low” and “high” was deemed to be “medium” risk.59 For violent 
recidivism, people identified as having a probability of recidivism of one-
third the base rate were considered “minimum” risk; two-thirds the base 
rate, “low” risk; and double the base rate,  “high” risk.60 To determine the 
final risk-level category for each individual, the BOP takes the higher of the 
general score and the violent risk score;61 thus, people who are “high” risk 
in either the general model or the violent model are identified as “high” risk 
for their final classification.62 

 

ii. Factors 
 After determining the cut points of the RLCs based on the base rate, the 

DOJ then analyzed the dataset to gather information on the factors that were 
most predictive of recidivism and thus, the factors that ought to be 
considered in generating PATTERN scores. The DOJ stated that it designed 
PATTERN so that these scores would be based on both static factors, which 

 
55 OFF. OF THE ATT’Y GEN., U.S. DEP’T OF JUST., THE FIRST STEP ACT OF 2018: RISK 

AND NEEDS ASSESSMENT SYSTEM 51 (2019) [hereinafter DEP’T OF JUST. FIRST REPORT], 
https://nij.ojp.gov/sites/g/files/xyckuh171/files/media/document/the-first-step-act-of-
2018-risk-and-needs-assessment-system_1.pdf. 

56 Id. at 44, 49. 
57 Id. at 51-53. 
58 Id. at 51. 
59 Id. 
60 Id. 
61 Id. 
62 Id. 
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assess the individuals as they were before incarceration, and dynamic 
factors, which can change during time served.63 The static factors include 
age at first arrest, criminal history score, history of violence, whether the 
offense was violent or nonviolent, whether the person committed a sex 
offense or not, and whether the person surrendered voluntarily or not.64 The 
dynamic factors include age at time of assessment, institutional conduct 
(how many infractions and whether they were violent), number of 
recidivism risk reduction programs completed, number of courses 
completed, employment, drug treatment, outstanding restitution balances, 
history of escapes, and completion of GED.65 

 The factors are weighted in accordance with what the developers of the 
algorithm determined were their relative value in predicting recidivism; 
“larger values indicate prediction strength for a given model.”66 For 
example, factors such as age at assessment count more toward the final 
score than factors such as “number of programs completed.”67 The original 
scoring system68 breaks up age at time of assessment into increments of ten 
years, and as age increases, the point value increases by six.69 A male who 
is eighteen to twenty-five is given thirty points, a male who is twenty-nine 
to forty is given eighteen points, and a male who is over sixty is given zero 
points.70 A male who completed ten programs within the prison can reduce 
his score by twelve points, but if he only completes one to three, he can 
subtract only six points.71 

 The weight of factors differs across gender, although the DOJ uses a 
gender-neutral base rate.72 PATTERN takes the same factors into account, 
but because some factors can impact risk of recidivism in men more than 
women, the algorithm generates different scores with different cut points.73 
A female who is incarcerated can subtract eight points from her score if she 
completes more than ten programs, but only four if she completes one to 

 
63 Id. at 26.  
64 First Step Act Risk and Needs Assessment FAQ, FAMM, https://famm.org/wp-

content/uploads/PATTERN-Tool-FAQ.pdf (last visited Apr. 14, 2021). 
65 Id.  
66 DEP’T OF JUST. FIRST REPORT, supra note 55, at 53. 
67 Id. at 3. 
68 The original scoring system was published in July 2019 but was later altered as 

discussed in the next sub-section. 
69 DEP’T OF JUST. FIRST REPORT, supra note 55, at 54. 
70 Id.  
71 Id. 
72 There is no discussion of non-binary inmates in the report. Id. 
73 Id. at 50. 
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three.74 Women are allowed to subtract points if they are federally employed 
by a UNICOR75 program, but men are not.76 

 The sum of all the factors gives an individual a final score, which PATTERN 
compares to the cut points to determine an individual’s RLC.77 For instance, a 
thirty-six-year-old male with a GED who completed the Residential Drug Abuse 
Program (RDAP) and one other prison program, had a drug problem, a drug 
charge, two prior convictions, and one minor infraction eleven months before 
release would score a thirty according to the DOJ’s January 2020 report.78 When 
this hypothetical individual is compared to the aggregate scores in the dataset, 
PATTERN determines that they are low risk (borderline medium) or that, in other 
words, they fall between one-quarter and one-half of the base rate.79  

iii. Application 
 During the first twenty-eight days of incarceration, a person is reviewed 

by the BOP with a team of staff, including a unit manager, case manager, 
and correctional counselor to determine what programs would benefit the 
individual.80 At this meeting, the team informs this individual what their 
risk-level is according to PATTERN. This score, however, does not take 
dynamic factors into consideration since the individual has not yet had 
access to BOP programs. If the person feels there is a mistake in their 
categorization, they can ask the staff team and further seek a formal review 
if the team cannot resolve the problem.81 Pursuant to the FSA, individuals 
receive Program Reviews every 180 days throughout their time incarcerated 
(with the possibility for reviews every ninety days in the final year of their 
sentence) to assess whether they are making meaningful progress.82 

 
74 Id. at 54.  
75 UNICOR is the trade name for prison labor within the BOP. UNICOR, Program 

Details, FED. BUREAU OF PRISONS, https://www.bop.gov/inmates/custody_and_care/ 
unicor_about.jsp (last visited Apr. 14, 2021). It serves as a correctional program that 
requires a General Educational Development (GED) to complete, id., disallowing many 
people who are incarcerated to participate. Only 8% of people who are work-eligible 
participate; there are 25,000 people on the waitlist, and they only earn twenty-three cents 
to one dollar and fifteen cents per hour. Id. 

76 DEP’T OF JUST. FIRST REPORT, supra note 55, at 54. 
77 Id. at 50-51. 
78 Id. As discussed later, the DOJ updated PATTERN in January 2020. This 

hypothetical is pulled from this updated report, for it demonstrates the scoring method 
clearest. DEP’T OF JUST. UPDATED REPORT, supra note 51, at 29. 

79 Id. 
80 OFFICE OF THE ATT’Y GEN., U.S. DEP’T OF JUST., THE ATTORNEY GENERAL’S FIRST 

STEP ACT SECTION 3634 ANNUAL REPORT 30 (Dec. 2020) [hereinafter DEP’T OF JUST. DEC. 
2020 REPORT], https://www.bop.gov/inmates/fsa/docs/20201221_fsa_section_3634_ 
report.pdf.  

81 Id. 
82 Id. at 31. An additional concern raised by this process is that the BOP office staff 

complete the PATTERN assessment manually during Program Reviews and could be 
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Whether they can significantly change their score and shift into another risk 
classification is left up to the BOP and its programming. 

 
B. Critique  
 
i. PATTERN is Not a Stabilized Tool 

 While other algorithmic tools have been used in other parts of our 
criminal legal system, PATTERN has not been in use long enough to have 
been studied effectively. As noted earlier, PATTERN assesses risk of 
recidivism within three years, but three years have not yet passed, so the 
data needed to evaluate it have not yet been generated.83 It is already clear, 
however, that PATTERN has not been working as the DOJ intended, 
because since its release it has already been changed multiple times and in 
multiple ways. On January 15, 2020, Attorney General William Barr 
released an update on the risk assessment system.84 By that time, all people 
who were incarcerated within the BOP system had already received an 
initial PATTERN assessment.85 Because the FSA mandated that all 
incarcerated in the federal system receive both this initial assessment and 
recurring assessments in the future, researchers and policy-makers were 
watching PATTERN’s creators and the BOP to see whether the tool was 
accomplishing its intended goal.86 

Indeed, the public raised its concerns during a forty-five day public 
comment period and stakeholder listening sessions, and the BOP hosted a 
Needs Assessment Symposium for experts to assist with improving the 
tool.87 In response to the feedback, the DOJ announced, in January 2020, 
that it had made changes to enhance the system’s “effectiveness, fairness, 
and transparency.”88 In this update, Barr stated that the DOJ had made 
modifications—including a “dynamic measure of offender’s ‘infraction 
free’ period during his or her current term of incarceration,” psychological 

 
subject to human error, but the BOP is currently working on automating calculation of the 
risk score. Id. at 12. 

83 DEP’T OF JUST. DEC. 2020 REPORT, supra note 80, at 35. 
84 Off. of Pub. Affs., Department of Justice Announces Enhancements to the Risk 

Assessment System and Updates on First Step Act Implementation, U.S. DEP’T OF JUST. 
(Jan. 15, 2020) [hereinafter Dep’t of Just. Announces Enhancements], https://www.justice. 
gov/opa/pr/department-justice-announces-enhancements-risk-assessment-system-and-
updates-first-step-act. 

85 Id. 
86 Garrett & Monahan, supra note 18, at 443-44, 486; see also OFF. OF THE INSPECTOR 

GEN., Review Examining BOP’s Use of Home Confinement as a Response to the COVID-
19 Pandemic, U.S. DEP’T OF JUST., https://oig.justice.gov/node/22901 (last visited Apr. 14, 
2021). 

87 DEP’T OF JUST. UPDATED REPORT, supra note 51, at 3, 5. 
88 Dep’t of Just. Announces Enhancements, supra note 84. 
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treatment programs, and the elimination of “age of first arrest/conviction” 
and “voluntary surrender”—which only slightly affected the “high-level of 
predictability” of PATTERN.89 These changes, which were made only six 
months after the implementation of PATTERN, demonstrate the uncertainty 
around the algorithm and its factors. 

 The DOJ also changed the point values for some of the factors. Barr 
announced a revision of PATTERN (what became known as “PATTERN 
1.2”) that weighs age more and program completion less. While scoring 
changed across the system, the following are examples of the more 
significant changes: for general recidivism scores, men who are eighteen to 
twenty-five get thirty-five points in comparison to the thirty points given in 
the original model, which significantly impacts younger people who are 
incarcerated.90 Men who have completed over ten programs receive an 
eight-point reduction rather than the original twelve-point reduction.91 Men 
who have completed between one and three programs can only subtract four 
points from their score instead of six points as before the change.92 Women 
were also impacted by this change; for example, those who are eighteen to 
twenty-five are given twenty-five points instead of fifteen for their age.93 
Women receive only a four-point reduction for ten programs or more as 
opposed to the previous eight-point reduction.94 As a final example, when 
scored to assess violent recidivism risk under the new version of 
PATTERN, men who are eighteen to twenty-five are given twenty points 
for their age as opposed to the previous fifteen.95 The scores of all age 
groups increased accordingly.96 The weighting of program completion for 
violent recidivism did not change.97 

 Importantly, the update to PATTERN also changed the cut points—the 
minimum scores at which people are placed in the next higher risk 
category—creating an even more significant change without informing the 
public or those incarcerated.98 These new minimum scores were published 
in an unofficial report but were promptly used for the purposes of releasing 

 
89 DEP’T OF JUST. UPDATED REPORT, supra note 51, at 8-9. 
90 Compare id. at 37, with DEP’T OF JUST. FIRST REPORT, supra note 55, at 54. 
91 See DEP’T OF JUST. UPDATED REPORT, supra note 51, at 38. 
92 Id. 
93 Id. at 37. 
94 Id. at 38. 
95 Id. at 37. 
96 Id. 
97 Id. at 38. 
98 Ian MacDougall, Bill Barr Promised to Release Prisoners Threatened by 

Coronavirus—Even as the Feds Secretly Made It Harder for Them to Get Out, 
PROPUBLICA (May 26, 2020, 5:00 AM), https://www.propublica.org/article/bill-barr-
promised-to-release-prisoners-threatened-by-coronavirus-even-as-the-feds-secretly-
made-it-harder-for-them-to-get-out. 
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or denying the release of people into home confinement.99 Previously, a 
male who is incarcerated would be deemed minimum risk if he had a score 
of twenty-one or less on the original violent recidivism model.100 With the 
updates implemented, he has to score a six or less.101 This greatly changes 
the number of people who fall in each RLC and qualify for certain 
programming, for with the updates to the point values, it is almost 
impossible to score a six or less or change one’s dynamic factors to achieve 
such a score.  

 Even after this hidden discrepancy between the PATTERN that was 
originally developed and the one that the BOP is utilizing, there continue to 
be updates to PATTERN due to coding errors found by the National 
Institute of Justice’s (NIJ) Independent Review. The NIJ review was 
completed in the Fall of 2020, which was just slightly over a year after the 
release of PATTERN, and the number of recommendations for change 
demonstrates how the algorithm is still developing and has not been in 
existence long enough to be used for major BOP decisions.102 The NIJ found 
several scoring errors with the PATTERN system as coded and 
implemented, that changed the classification of certain individuals.103 The 
NIJ stated that the “BOP will ensure that no inmates will be negatively 
impacted by these errors,”104 but nevertheless these coding errors have 
reconfigured the cutoffs and point values again, creating what will be 
known as “PATTERN 1.3” once the errors are corrected.105  

 Greater transparency from the Attorney General and the DOJ is 
necessary to further evaluate PATTERN properly.106 When publicly 
releasing some components of the PATTERN design, the DOJ did not 
release the dataset that was input into the algorithm.107 Without this 
information, researchers and advocates cannot fully evaluate whether 
PATTERN is actually better at predicting recidivism than previous 
systems.108 The DOJ stated that it cannot release the data because of 
confidentiality issues,109 but criminal records are generally considered 

 
99 Id. 
100 Id. 
101 Id. 
102 See generally NIJ 2020 REVIEW, supra note 54. The reassessment of all those in 

BOP custody was set to be completed by February 28, 2021, yet the old scores were utilized 
in home confinement reviews for the duration of the COVID-19 pandemic. See discussion 
infra Section III.b. 

103 NIJ 2020 REVIEW, supra note 54, at 5-7. 
104 Id. 
105 Id. at 7. 
106 Cyphert, supra note 22, at 357. 
107 Id. 
108 Id. 
109 Id. at 358. 
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publicly accessible.110 The DOJ should also release information about why 
certain weights are assigned to each factor, such as age, especially as these 
weights changed from 2019 to 2020, for without this information, the 
decisions seem arbitrary. Without access to the base rate dataset, researchers 
cannot evaluate if PATTERN is weighing the factors properly and fairly.111 
Additionally, an instrument such as PATTERN cannot be properly assessed 
if it can be altered by the DOJ at any moment without notice, as it was in 
2019.112 
 

ii. The First Step Act is Not Accomplishing its Original Goals 
In addition to the flaws in the implementation of PATTERN, there have 

also been flaws in the broader FSA plan of classifying a prisoner’s risk of 
recidivism to then most effectively lower the prisoner’s risk of 
recidivism.113 The FSA is still attempting to balance enabling high-risk 
individuals (as classified by PATTERN) to participate in recidivism risk 
reduction programs and allowing low risk individuals to generate enough 
time credits for release.114 It would seem that the BOP values the belief that 
people can change and improve their circumstances by reducing their 
PATTERN score, as both risk and needs are included in the definition of 
PATTERN. In practice, however, people who are incarcerated by the BOP 
have very little opportunity to actually decrease their score and 
meaningfully change their situations because of the unavailability of 
programming and the PATTERN point values assigned to programming. 

 It is clear that the DOJ chose to assess risk before developing the new 
infrastructure to assess needs; while a system was already in place for needs, 
it did not reflect the FSA’s requirements.115 In the January 2020 report, the 
DOJ stated that the BOP identified thirteen needs areas for assessment, 
including mental health, substance abuse, trauma, and education.116  The 
BOP, however, has failed to implement these aims of the FSA and to meet 
these needs of people who are incarcerated; in particular, the programming 
in which the FSA expects people to participate in to improve their 
PATTERN scores.117 Indeed, there have been lengthy waitlists for these 

 
110 Eldar Haber, Digital Expungement, 77 MD. L. REV. 337, 351 (2018) (the law 

considers this public information for public benefit; employers, landlords, and educational 
institutions require a service that would enable them to check criminal history). 

111 Cyphert, supra note 22, at 358. 
112 MacDougall, supra note 98. 
113 DEP’T OF JUST. FIRST REPORT, supra note 55, at 26. 
114 18 U.S.C. § 3621(h)(6); DEP’T OF JUST. FIRST REPORT, supra note 55, at 54. 
115 Cyphert, supra note 22, at 365-66. 
116 DEP’T OF JUST. UPDATED REPORT, supra note 51, at 23 & n.18. 
117 See, e.g., Oversight Hearing on the Federal Bureau of Prisons and Implementation 

of the First Step Act Before the Subcomm. on Crime, Terrorism, and Homeland Sec. of the 
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programs for decades.118 This appears to be caused by a lack of institutional 
support, as the DOJ has itself admitted that there were significant barriers 
to the implementation of the FSA and PATTERN, including the lack of 
adequate staffing, appropriate training on PATTERN, and funding for the 
programs.119  The DOJ stated that a needs assessment portion of PATTERN 
would be released in the second quarter of 2020.120 Yet the FSA required 
that all people who are incarcerated be categorized by risk-level in January 
2020.121 

 Not only is there not enough programming in general but participating 
in programs will not allow people who are incarcerated to meaningfully 
change their PATTERN score because of the relatively little weight the 
algorithm gives to program completion. Static factors, such as age at 
assessment, far outweigh dynamic factors, such as number of programs 
completed.122 Of the dynamic factors that can subtract points from a 
person’s PATTERN score, none are nearly as significant as the person’s 
age.123 The most drastic deduction in score an individual can obtain is 
simply by “aging out” of one bracket to another.124 The heavy focus on age, 
a factor that no one can control, reflects the DOJ’s dim view of human 
nature; if the DOJ sincerely believes in a person’s ability to change and 
reform—and wants to support those incarcerated and wants them to believe 
in themselves—static factors should not dominate the risk assessment 
equation. There are many reasons people commit crimes, and it is highly 
unlikely someone is innately an offender. Therefore, history of criminal 
activity should not be the deciding factor of whether someone is deemed a 
public safety risk or lacks ability to rehabilitate themselves.125  

 In addition to the recidivism-risk reduction programming, another 
feature of the FSA that has fallen short so far is the use of time credits. The 
FSA allows people to earn time credits toward prerelease custody or 
supervised release by completing certain evidence-based recidivism 

 
H. Comm. on the Judiciary, 116th Cong. (2019) (statement of Norman Reimer, Executive 
Director, National Association of Criminal Defense Lawyers). The National Association 
of Criminal Defense Lawyers (NACDL) brought a Freedom of Information Act request to 
bring its concerns about the implementation of the FSA. Id. 

118 Patton Testimony, supra note 52, at 1. 
119 DEP’T OF JUST. UPDATED REPORT, supra note 51, at 24. 
120 DEP’T OF JUST. FIRST REPORT, supra note 55, at 78. 
121 Id. at 83.  
122 Id. at 26.  
123 DEP’T OF JUST. UPDATED REPORT, supra note 51, at 37 app.II. As mentioned before, 

the highest point value for age is thirty-five points, but an individual can only subtract four 
points for completing between one and three programs. Id. at 38.  

124 See id. at 37 app.II. 
125 See Letter to Att’y Gen. Barr, supra note 11. 
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reduction programming or productive activities.126 PATTERN was intended 
to group people into the programs they need in order to reduce their risk of 
recidivism and for which they are eligible.127 People who have been 
convicted of certain crimes listed in the Act cannot receive FSA time credits 
that help them earn earlier release.128 People who are deemed “high” or 
“medium” risk are in the most need of programming to heal and 
rehabilitate,129 but are limited in their eligibility for these programs and they 
may not have a chance at release because of this limitation. 

 In a study completed by the Office of the Inspector General, the DOJ 
investigated the BOP’s implementation of the time credit provision.130 The 
DOJ found that, despite the fact that people who are federally incarcerated 
have been able to earn time credits since January 15, 2020, as of March 30, 
2021, the BOP had not applied earned time to any of the approximately 
60,000 people who rightfully earned time credit.131 Thus, people who have 
earned a reduction in their sentence or a possibility of release have not been 
able to utilize such opportunity.132 In a review of people determined to be 
minimum and low risk, the DOJ found that there are at least fifty people 
who were not released from BOP custody when they could have been, solely 
based on time credit.133 

 
iii. Racial Implications of PATTERN  

 Like similar predictive algorithms used in the criminal legal system,134 
PATTERN is inherently racially biased because it is based on data 
generated within a racially biased criminal legal system. The PATTERN 
developers used historical crime data, which causes bias to be encoded into 
the algorithm, exacerbating the vicious cycle of marginalizing minority 
communities in the criminal legal system. The dataset itself misrepresents 
Black people as more likely to reoffend, and thus, the algorithm will be 
developed in a way that skews its predictive factor against them.135 For 
example, if information about whether someone surrendered voluntarily or 

 
126 DEP’T OF JUST. FIRST REPORT, supra note 55, at 6. 
127 THE FIRST STEP ACT OF 2018: AN OVERVIEW, supra note 6, at 2. 
128 18 U.S.C. § 3632(d)(4)(D); see also DEP’T OF JUST. DEC. 2020 REPORT, supra note 

80, at 13. 
129 DEP’T OF JUST. FIRST REPORT, supra note 55, at 59 tbl.5. 
130 Management Advisory Memorandum 22-007 from Michael E. Horowitz, Inspector 

Gen., to Michael Carvajal, Dir., Fed. Bureau of Prisons (Nov. 15, 2021), 
https://oig.justice.gov/sites/default/files/reports/22-007.pdf. 

131 Id. at 6 n.16. 
132 Id. at 6. 
133 Id. at 7. 
134 See, e.g., Mayson, supra note 36, at 2227–30. 
135 Cyphert, supra note 22, at 378. 
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not is entered into the algorithm, people who were arrested violently by the 
police to the point of police brutality would be entered into the algorithm as 
people who did not surrender voluntarily, and consequently would be 
assigned a higher risk score.  

 The PATTERN dataset also includes information about low-level 
offenses, in which Black offenders are overrepresented.136 The recidivism 
data on which PATTERN was trained and tested has to be viewed through 
a lens that accounts for “who police chose to arrest, how judges choose to 
rule, and which people are granted longer or more lenient sentences.”137  
Over-policing in Black communities, including the enforcement of “stop-
and-frisk” techniques and traffic stops, is one of the reasons that Black 
people make up the largest proportion of arrests for these lower-level 
crimes.138 Black people are substantially more likely to be stopped and 
apprehended for drug offenses than White people.139  

 PATTERN cannot be argued to be functional and beneficial to the 
public or to people who are incarcerated if it does not take into consideration 
social impacts on recidivism data. Not once does the first Congressional 
report in 2018 that describes the FSA’s new provisions mention race 
specifically as a factor that could influence PATTERN results.140 The DOJ 
agrees that people who are incarcerated and the public do not benefit from 
a racially biased risk assessment tool,141 but it has chosen to continue using 
PATTERN despite facing criticism. After complaints,142 BOP removed the 
“age of first arrest” and “voluntary surrender” factors out of the scoring 
process, for including these points created even more bias in the system 
because of their correlations with over-policing in specific communities.143 
Yet age at the time of assessment and criminal history, the characteristics 
with the most worrisome racial disparities,144 still remain the most heavily 
weighted factors of PATTERN.145  The DOJ states that it cannot address 
the problem, saying that “[t]he risk assessment tool cannot correct for any 
outside biases that lead to higher recidivism.”146 The findings in the DOJ’s 

 
136 P’SHIP ON AI, supra note 50, at 5. 
137 Letter to Att’y Gen. Barr, supra note 11, at 4. 
138 P’SHIP ON AI, supra note 50, at 5. 
139 Id. 
140 See DEP’T OF JUST. UPDATED REPORT, supra note 51, at 8-10.  
141 Id. at 8. 
142 See id.  
143 P’SHIP ON AI, supra note 50, at 3; DEP’T OF JUST. UPDATED REPORT, supra note 51, 

at 9. 
144 Black people who are incarcerated are, on average, younger than their White 

counterparts and they are more likely to be charged with drug offenses which are more 
subject to biased enforcement. See P’SHIP ON AI, supra note 50, at 4. 

145 DEP’T OF JUST. UPDATED REPORT, supra note 51, at 37-39.  
146 Id. at 9. 
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own report suggest racial disparities in PATTERN’s predictive value,147 yet 
the DOJ has falsely stated that PATTERN is unbiased.148 

 The goal of PATTERN is to assess recidivism,149 which is defined by 
the likelihood a person will reoffend. Yet, the only way the DOJ can assess 
PATTERN’s success is to study those who have been caught;150 and 
historically, those who are caught are more likely to be people of color 
because of our country’s racialized criminal legal system.151 By allowing 
PATTERN to encode these biases, the DOJ is perpetuating stereotypes and 
bias about people of color in BOP custody and those who have been 
released, giving the false impression that these people should be categorized 
as higher-risk, and thus disproportionately preventing them from re-
entering society when they deserve to do so. 

 
III. COVID-19 
 The DOJ mandated that PATTERN be used to determine which people 

who are incarcerated are eligible for home confinement during the COVID-
19 pandemic deploys a flawed tool for a purpose for which it was never 
intended, with dire consequences. The pandemic has already placed 
extraordinary stress on the prison system: the spread of the virus cannot be 
properly controlled, and medically vulnerable people are unable to avoid 
it.152  Despite former Attorney General Barr’s claim that many people “will 
be safer in BOP facilities where the population is controlled and there is 
ready access to doctors and medical care[,]”153 for many at-risk people, 
home confinement is the difference between life and death. Using 
PATTERN to make home confinement decisions exacerbates the COVID-
19 risk to people who remain incarcerated, and even worse, does so in a 
racially biased fashion.154   

 

 
147 Id. The DOJ is assessing PATTERN’s validity by looking at the area under the curve 

(AUC) statistics. The AUC score for White men was 0.81 whereas African American men 
was 0.78, Hispanic men was 0.78, White women was 0.79, African American women was 
0.80, and Hispanic women was 0.76. Id. For a more in-depth analysis of the accuracy 
scores, see Cyphert, supra note 22, at 354. See generally, Mayson, supra note 36. 

148 See Cyphert, supra note 22, at 354. 
149 Id. at 342. 
150 Id. at 347. 
151 P’SHIP ON AI, supra note 50, at 5. 
152 Covid-19’s Impact on People in Prison, EQUAL JUST. INITIATIVE (Apr. 16, 2021), 

https://eji.org/news/covid-19s-impact-on-people-in-prison/. 
153 Barr’s Mar. 26 Memo, supra note 14, at 1. 
154 P’SHIP ON AI, supra note 50, at 2. 
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A. COVID-19 in Prison 
 Anthony Cheek, who was incarcerated at Lee State Prison, was the first 

known person to die of COVID-19 while in custody after Lee State Prison 
was declared a “hotspot” for the virus.155 Many federal facilities were 
similarly affected, including FCI Oakdale, FCI Danbury, and FCI Elkton.156 
COVID-19 rates were, and still are, substantially higher and increased more 
rapidly in prisons than among the general population of the United States.157 
As of December 18, 2020, one in every five people incarcerated in state or 
federal prisons had tested positive for the virus, more than four times the 
rate as the general population.158 As of January 14, 2022, at least 486,585 
people had tested positive in institutions across the country, including 
49,132 in federal facilities.159 These virus outbreaks were not confined to 
the facilities, but spread to the surrounding communities; counties in which 
prisons are located had higher rates of the virus.160 

 Correctional facilities provide little opportunity for people to 
quarantine or practice social distancing,161 which are among the CDC’s 
main recommendations to avoid being exposed to COVID-19.162 Reducing 
the prison population was one of the inspirations for the First Step Act,163 
but the problem has not subsided enough to allow those in prison custody 
to maintain a six-foot distance between themselves.164 Additionally, some 
prisons have resorted to putting at-risk individuals into solitary confinement 

 
155 A State-by-State Look at Coronavirus in Prisons, THE MARSHALL PROJECT, 

https://www.themarshallproject.org/2020/05/01/a-state-by-state-look-at-coronavirus-in-
prisons (Apr. 9, 2021).  

156 Barr’s Apr. 3rd Memo, supra note 17, at 1. 
157 Joshua Manson, New Analysis Reveals Devastating Toll of Covid-19 on Prison 

Employees, UCLA LAW COVID BEHIND BARS DATA PROJECT (Feb. 24, 2021), 
https://uclacovidbehindbars.org/blog/ajpm-article. 

158 Beth Schwartzapfel, Katie Park & Andrew Demillo, 1 in 5 Prisoners in the U.S. Has 
Had COVID-19, THE MARSHALL PROJECT (Dec. 18, 2020, 6:00 AM), 
https://www.themarshallproject.org/2020/12/18/1-in-5-prisoners-in-the-u-s-has-had-
covid-19. This number could be higher due to the nature of COVID-19: asymptomatic 
cases that went undetected, false negative tests, or failures to collect data by the BOP. 
Covid-19’s Impact on People in Prison, supra note 152. 

159 National COVID-19 Statistics, THE COVID PRISON PROJECT, 
https://covidprisonproject.com/data/national-overview/ (last visited Jan. 14, 2022).  

160 Gregory Hooks & Wendy Sawyer, Mass Incarceration, COVID-19, and Community 
Spread, PRISON POL’Y INITIATIVE (Dec. 2020), https://www.prisonpolicy.org/ 
reports/covidspread.html.  

161 Covid-19’s Impact on People in Prison, supra note 152. 
162 Protect Yourself, CDC (Mar. 8, 2021), https://www.cdc.gov/coronavirus/2019-

ncov/prevent-getting-sick/prevention.html. 
163 An Overview of the First Step Act, supra note 3. 
164 Covid-19’s Impact on People in Prison, supra note 152. 
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in order to maintain social distancing.165 Solitary confinement is a punitive 
measure that deprives people who are incarcerated from social contact and 
can cause deep psychological harm.166 Indeed, it appears that some people 
in BOP custody have been put in solitary in retaliation for voicing their 
concerns about their health or the conditions in the institutions.167 If people 
are afraid to express their concerns, some individuals might not report their 
symptoms in the first place, which could further increase the spread of the 
disease.  

 People who were recently released have spoken about the facility 
conditions that demonstrate the BOP’s failure to protect those incarcerated 
from this virus.168 Inside the prisons, which are already poorly ventilated, 
people eat in communal cafeterias, sleep in dorms, and live in cells with 
open-bar doors, making it impossible to follow CDC guidelines.169 One man 
stated that he lived with over 100 infected men in an open dorm and he felt 
“like [he] was sentenced to death.”170 Further, correctional officers and 
other employees travel in and out of the facilities,171 so the environment is 
hardly as “controlled” as Barr claimed.172 Some facilities have tried to 
mitigate the spread of the virus, but the institutions fall short because of 
poor access to general and emergency medical treatment even without a 
pandemic spreading throughout the institutions.173 Hand sanitizer, widely 
available on the outside, is often contraband in these facilities because of its 
alcohol content.174  

 Prisons are an unfit environment for people during the pandemic for 
another reason: older adults make up a larger share of the prison population 
than people aged 18 to 24, and therefore are more vulnerable to the virus.175 
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The “tough on crime” policies of the 1980s and 1990s, including three-
strike rules and truth-in-sentencing, led to very long sentences for people 
convicted of felonies. 176 These policies have resulted in an increase in the 
proportion of the prison population of older adults.177 From 2000 to 2016, 
the percentage of older adults incarcerated tripled as those affected by these 
policies aged.178 Older people, specifically those older than sixty-five, are 
at a higher risk of serious complications from the virus.179  

 The BOP released an action plan on March 13, 2020 to suspend social 
visits, suspend attorney visits, limit staff travel, limit movement of people 
by transfers, and to implement other COVID-19 mitigation tactics.180 It also 
instituted a process pursuant to which employees and people who are 
incarcerated would be screened for symptoms.181 This plan was extended 
beyond its initial thirty-day period,182 but was modified in September to 
allow social visits to resume,183 even as the number of cases continued to 
increase.184 

 The development of COVID-19 vaccines is mitigating but not 
eliminating the harm. As of May 2021, the BOP fully vaccinated about fifty-
six percent of all those incarcerated and about fifty percent of all staff,185 
although it prioritized corrections staff before people who are 
incarcerated.186 The BOP states it is offering the vaccine to all those “who 
wish to receive it,”187 which, while it will help manage cases, is not a 
panacea: staff and those incarcerated might not receive a vaccination if they 
refuse. The BOP cannot mandate vaccinations for staff, but their refusal 
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puts people who are incarcerated at risk because people who are 
incarcerated cannot choose who they keep close to them.188 Only ten states 
put incarcerated people in the first phase of vaccine distribution and eight 
states did not list them in any phase at all.189 The few vaccines, none of 
which are 100 percent effective at preventing COVID-19,190 are not 
permanent fixes to the serious health concerns that COVID-19 creates in 
prison populations.191 

 
B. Implementation of PATTERN With Respect to Home 

Confinement  
The BOP has prioritized PATTERN scores in determining people’s 

eligibility for home confinement review, a purpose for which PATTERN 
was not designed. Specifically, PATTERN considers factors that are 
supposedly predictive of recidivism,192 not the individual health factors that 
ought to matter more in home confinement decisions during the pandemic. 
While the BOP cannot ignore public safety when deciding who is eligible 
for release, the last several months have demonstrated the danger of using a 
general risk assessment tool when the lives and health of vulnerable people 
who are incarcerated are at stake.  

 In a March 18, 2020 letter, the American Civil Liberties Union urged 
then-Attorney General Barr and BOP Director Michael Carvajal to utilize 
home confinement release and compassionate release measures to spare 
aged and chronically ill people from COVID-19 outbreaks.193 Home 
confinement had been codified previously in 18 U.S.C. § 3624 where it was 
to be utilized solely for prisoners with lower risk levels and lower needs on 
home confinement for the shorter of ten percent of their imprisonment or 
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six months.194 The FSA added subsection (g) to the statute, outlining what 
prerelease custody or supervised release for risk and needs assessment 
system participants would look like.195 People eligible for prerelease 
custody had to have earned time credit, demonstrate a minimum or low 
recidivism risk or recidivism risk reduction, have the remainder of their 
remaining incarceration imposed, and either be determined under the 
“System” to be minimum or low risk in the last two reassessments or be 
approved by the warden for release.196 The statute uses the word “System” 
to accommodate for the risk and needs assessment system created through 
the FSA, which eventually was PATTERN.197  

Congress, through the CARES Act, extended the authority of 18 U.S.C. 
§ 3624 to allow home confinement to be used for a longer period of time 
due to the emergency conditions created by COVID-19.198 On March 26, 
2020, Barr wrote a two-page memorandum to the BOP instructing the 
bureau to evaluate aged and sick people for release from the overpopulated 
facilities.199 He wrote that there would be some individuals who are “non-
violent and pose minimal likelihood of recidivism” per the PATTERN 
assessment and who would be better off in home confinement.200 The 
memorandum listed additional factors to be considered in determining 
eligibility for home confinement: the security of the facility holding the 
person; the person’s conduct within the prison; the person’s original 
offense; and whether the person has a verifiable re-entry plan.201 Yet the 
only people who would be prioritized for release according to this 
memorandum are those who score a “minimum” on the algorithm.202  

 On April 3, 2020, Barr wrote a second memorandum, increasing the 
use of home confinement at institutions most affected by COVID-19.203 To 
explain why the BOP was not releasing a larger number of persons, Barr 
stated that “we cannot simply release prison populations en masse onto the 
streets,”204 although the release decisions would be for home confinement, 
where the people would still be in BOP custody. The conditions in home 
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confinement are still “correctional”—people in home confinement may be 
monitored electronically and required to report to an officer.205 On 
November 16, 2020, the BOP issued a separate memorandum to give more 
guidance for its Chief Executive Officers to determine who is eligible for 
release under these orders.206 The BOP stated that it assesses the following 
factors when reviewing people for home confinement:  

 
• reviewing the inmate’s institution discipline history for 

the last twelve months to ensure clear conduct has been 
maintained; 

• ensuring the inmate has a verifiable release plan; 
• verifying the inmate’s primary or prior offense history 

does not include violence, a sex offense, or is terrorism 
related; 

• confirming the inmate does not have a current detainer; 
• ensuring the inmate is low or minimum security;  
• ensuring the inmate has a Minimum PATTERN 

recidivism risk score;  
• ensuring the inmate has not engaged in violent or gang-

related activity while incarcerated; and 
• reviewing the COVID-19 vulnerability of the inmate, in 

accordance with the CDC guidelines.207 
 

 The BOP also stated that it was explicitly prioritizing those who had 
either served fifty percent or more of their sentences or had eighteen months 
or less remaining on their sentences and had served twenty-five percent or 
more of their sentences. Barr’s initial “standards” in both his memoranda 
were “discretionary.”208 The lack of guidance allowed the BOP to use its 
own discretion to release people based more on their PATTERN score and 
time served, rather than their risk of developing serious complications or 
even dying from the virus.209  
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 After Barr announced the initiative to expand home confinement, 
incarcerated people around the country brought lawsuits to hold the BOP 
accountable for not following through with releasing at-risk people and not 
adequately protecting everyone in custody.210 For example, four individuals 
who are incarcerated filed a class action lawsuit against the BOP and FCI 
Danbury on April 27, 2020.211 Soon thereafter, the United States District 
Court for the District of Connecticut ordered the BOP to expedite its process 
of evaluating medically vulnerable individuals for home confinement 
through a temporary restraining order and then a settlement agreement.212 
The BOP created Home Confinement Committees (HCC) to review people 
for home confinement eligibility.213 When reviewing people under this 
settlement agreement, the HCC was required to provide the petitioners with 
the information considered in the review, including the PATTERN 
worksheets for each individual.214 The agreement required that the BOP 
“assign substantial weight . . . to the inmate’s risk factors for COVID-19 
based on CDC guidance,” meaning that their risk of COVID-19 should be 
a priority rather than their risk of recidivism.215 Another concern expressed 
in the settlement agreement is whether the PATTERN worksheets are 
accurate with respect to an individual’s criminal history and institutional 
conduct;216 an error in these factors would allow the petitioners to argue for 
a re-review of the worksheet, but in turn, would substantially slow down the 
process, keeping them incarcerated and vulnerable to the virus. 

 Advocacy groups expressed their concerns that the use of PATTERN 
to release people during the pandemic was likely to perpetuate racial 
disparities.217 One of these groups was the Leadership Conference on Civil 
and Human Rights, a coalition composed of more than 220 national 
organizations.218 In a letter, the group discussed its fears that PATTERN 
would score people of color higher on the scale, ultimately leading to fewer 
such people being eligible for home confinement and more of them dying 
of COVID-19.219 Recall that Attorney General Barr’s initial memorandum 
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introducing the PATTERN tool stated that only people who receive a 
“minimum” risk score would be prioritized for the first reviews of home 
confinement because they are placed on a priority list.220 Under the original 
cut-off points, about twenty percent of people who are incarcerated fell 
within the “minimum” category.221 By limiting release to this group, only 
seven percent of Black men who are incarcerated would receive the 
“priority treatment” that comes with a “minimum” risk score, compared to 
thirty percent of White men who are incarcerated.222 The recidivism risk 
data used in these tools, which, as explained earlier, already harms people 
of color, should not serve as a barrier for those trying to seek treatment 
during a pandemic. Using PATTERN in this way adds federal prisons to the 
list of places where Black people are dying at higher rates from COVID-
19.223 

 Because age at the time of evaluation, along with criminal history, are 
the most heavily weighed factors on the PATTERN assessment, it is 
extremely difficult for those under thirty to receive a “minimum” score and 
be prioritized for home confinement.224 While lower age does not increase 
health risk during the pandemic, the PATTERN score creates a barrier for 
younger people who are incarcerated who have other serious health risk 
factors that do put them at greater risk should they contract COVID-19.225 
This problem is exacerbated if an individual has a criminal history before 
their current offense—and most people who are currently incarcerated have 
prior offenses.226 PATTERN generalizes groups of people and makes 
decisions about them without weighing individual circumstances. This 
limits review by the BOP and the HCC if their PATTERN score is “low” or 
higher because they are classified—possibly misclassified—as a risk to 
public safety; which especially disadvantages people who suffer from 
numerous health ailments that put them at a higher risk of developing 
complications from COVID-19. 

 Not only is PATTERN ill-suited in general for making COVID-19-
related decisions, but the pandemic itself has prevented people who are 
incarcerated from completing programs and thus accomplishing the original 
goals of the FSA of reducing recidivism risk and lowering their own 
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PATTERN scores. In 2019, the Office of the Deputy Attorney General, 
along with the other creators of PATTERN, reviewed the evidence-based 
programs to make sure they were meeting people’s needs and 
accomplishing their goal of reducing recidivism risk.227 PATTERN was just 
beginning to be tested when, three months later, the country entered a 
national health crisis. Even before the pandemic and before the BOP gave 
incentives for incarcerated people to participate in their recidivism 
reduction programs, almost half of people in BOP custody did not complete 
programs, more than fifty percent did not get needed drug treatment, more 
than eighty percent had not taken any courses, and more than ninety percent 
did not have any prison employment experience.228 The pandemic has made 
the situation worse. The DOJ has admitted that COVID-19 has had a “major 
impact on program delivery” and that programs have been suspended and 
reduced in capacity because of the virus.229 

  In the December 2020 report of the FSA, the DOJ also stated that the 
BOP has not been able to assess individuals’ program participation and 
completion due to the pandemic.230 Even without COVID-19, not enough 
time using PATTERN has passed to allow individuals to improve their 
initial risk scores. 231 The pandemic has prevented them from signing up for 
the programming that would allow them to meaningfully reduce their risk 
scores so that they can ask for reassessment at some later date.232  Thus, 
those being evaluated for release are being evaluated without having any 
chance to change their scores, which means that their original PATTERN 
scores—flawed as those scores are in the ways previously discussed—will 
decide whether these people are eligible for home confinement. 

 The DOJ’s lack of transparency has made matters even worse. By 
instituting new cut points and different weights of age and program 
completion, the DOJ made it more difficult for people to qualify for home 
confinement.233 By May 21, 2020, the BOP only released 1.8 percent of 
people who are incarcerated.234 Those who were deemed “minimum” risk 
in April under the original scoring system—some twenty percent of the 
prison population—expected to be eligible for home confinement but were 
told later that their scores had changed without warning.235 When these 
individuals asked what had changed, prison staffers cited an unpublished 
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report.236 There is great need for transparency from the BOP, especially 
when it is revoking people’s eligibility to go home. People who are 
incarcerated should know how they are categorized and know how they 
have to rehabilitate themselves in order to alter their PATTERN score. The 
changes to PATTERN exposed the algorithm’s flaws even without the 
COVID-19 pandemic, but by continuing to use PATTERN to make life-or 
death decisions for those incarcerated, the DOJ has multiplied the 
algorithm’s negative consequences, especially for people of color.  

 
IV. OPPORTUNITIES FOR CHANGE  
 Algorithms appear to eliminate subjective decisions in the criminal 

legal system, but the developers of these systems must be held accountable 
to make sure they are creating an unbiased tool. In order to evaluate 
PATTERN, the DOJ must release the dataset for review. Without this 
information, researchers cannot assess whether PATTERN developers can 
remove racial bias from the dataset or adjust the algorithm PATTERN to 
account for racial differences.  

 Fewer people who are incarcerated were classified as minimum-risk 
than any other risk level,237 and very few have been able to reduce their 
scores to be reclassified as minimum risk,238 but the DOJ must explain why 
it made the process even harder by changing the scoring values multiple 
times since 2019. The cut points that the DOJ made initially are either 
arbitrary or driven by external factors to which researchers do not have 
access. If the decision to place the cut points was to limit the number of 
people who are categorized as low- or minimum- risk in case they do 
recidivate, the DOJ must explain that decision and consider feedback. 

 Every diagnostic tool, whether a blood test or a COVID-19 test, has to 
balance the prospect of false negatives and false positives. The relative costs 
and benefits depend on what is at stake for each. In the criminal legal 
system, the downside of false positives is that people are not released from 
prison. The downside of false negatives is that people likely to reoffend 
might get released too soon. The BOP seems to consider the possibility of 
false negatives more. While it is important to consider public safety, 
PATTERN assesses recidivism risk as the risk of "any arrest,”239 which is a 
disadvantage to all because it conflates minor technical violations with 
those society considers dangerous. Including technical violations in a 
person’s criminal history is especially likely to lead to overpredictions of 

 
236 Id.  
237 Letter to Att’y Gen. Barr, supra note 11. 
238 Cyphert, supra note 22, at 369 (“[M]uch more work needs to be done to give inmates 

a real chance to access and complete anti-recidivism programming.”). 
239 DEP’T OF JUST. FIRST REPORT, supra note 55, at 50. 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XV 

 
 

134 

recidivism because criminal history is one of the most heavily weighted 
factors in the algorithm. Possible solutions include redefining recidivism to 
exclude minor offenses and reducing or eliminating the weight given to 
those offenses, if not to static factors more generally, in calculating people’s 
PATTERN scores. Furthermore, the BOP should in fact be worried about 
false positives because of the aforementioned dangers of being incarcerated 
during the current pandemic and be attempting to relieve the prison system 
of as many people as possible.  

 If those creating PATTERN cannot remove racial bias from the 
algorithm, then it is inequitable to rely on it to make decisions on the lives 
of people of color. Of course, the PATTERN developers cannot change the 
historical crime and arrest information that was inputted into the algorithm 
or know everything that might be relevant to the recidivism risk posed by 
every person in the dataset. Thus, using data from a past reality might not 
be the best way to satisfy the goals of the FSA. 

 For some of the same reasons it perpetuates bias against people of color 
generally, PATTERN is also biased against people who are gender non-
conforming240 and people of low socioeconomic status.241 People meeting 
either description are at a higher risk for justice system involvement. 242 The 
BOP and the PATTERN creators, who both make determinations about an 
individual’s risk level, often have not had the same life experiences as that 
person and do not know what that person will face upon release.243 Those 
affected by the cycle of crime and discrimination should be involved with 
the production of PATTERN to account for any missteps.  

 The BOP should not rely so heavily on someone’s risk score when 
everyone has their own background and unique circumstances to consider 
in their time in prison. The BOP should instead work to identify the needs 
of each individual first, working with case managers, psychologists, and 
other professionals in order to address what someone needs from the BOP 
to lower their risk of recidivism. In addition, in order for PATTERN to 
operate adequately, those who are incarcerated should actually be able to 
change their scores and lower their risk-level. Even without the pandemic 
impacting program delivery, there were still long waitlists that hindered the 
FSA’s goals.244 For instance, working for UNICOR, the BOP’s employment 
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program, has been proven to reduce recidivism by twenty-four percent, but 
there are 25,000 people waiting for work programs.245 Access to 
programming, which would advance the goals of the DOJ and the FSA, 
should be prioritized across all institutions, even if PATTERN fails. The 
lack of access to recidivism-risk programming and the prioritization of risk 
over needs both speak to a need for a cultural shift in the way our country 
handles people who are incarcerated. Without a push toward a more 
rehabilitative form of prison, the FSA’s goal of reducing recidivism and 
decreasing prison populations will fall short.246  

The CARES Act only extended the use of home confinement for thirty 
days after the declared national emergency over COVID-19 ends.247 Thus, 
there is a question of what will happen to those who were released on home 
confinement during this time. During the final days of the Trump 
administration, the Justice Department’s Office of Legal Counsel stated in 
a legal opinion that when the pandemic emergency ends, those on home 
confinement must return to prison.248 Initially, the Biden administration 
determined that the opinion correctly interpreted the law,249 but later 
reversed its decision.250 There is pressure from criminal justice and racial 
justice reformers to provide clemency to those on home confinement in the 
case that a new administration reverses the decision again.251 About 36,000 
federal inmates were released early due to the pandemic, and most have 
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248 Opinion: Unless Biden Intervenes, People Will Needlessly Be Sent Back to Prison, 
WASH. POST (July 25, 2021, 1:08 PM), https://www.washingtonpost.com/opinions/ 
2021/07/25/unless-mr-biden-intervenes-people-will-needlessly-be-sent-back-prison/. 

249 Id. 
250 Josh Gerstein, Biden Justice Department Reverses on Returning Federal Convicts 

on Home Detention to Prison, POLITICO (Dec. 12, 2021), https://www.politico.com/ 
news/2021/12/21/biden-reverses-prison-525884. 

251 Id. 
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finished serving their sentences, but about 4,500 remain on home 
confinement—who deserve to be home—unsure of their fate.252 

 The Attorney General and the BOP have too much discretion over 
home confinement reviews and the implementation of PATTERN,253 
especially as COVID-19 ravaged the prison system. Not every person who 
is incarcerated can be summed up in a Program Review form that goes 
through PATTERN like a checklist. A more humane, individualistic 
approach, when applied to COVID-19 times, would have taken 
‘vulnerability to the virus’ into consideration much more than the home 
confinement review did in reality. Fewer than 200 people, out of the 
approximate 36,000 people released, violated the terms of their release and 
less than a handful were arrested for new crimes; thus, home confinement 
has been proven to be successful and should be utilized more.254 The BOP 
has the responsibility to protect those in its custody and should be working 
to evaluate as many people as it can to go home, regardless of PATTERN 
score. People are incarcerated to serve their sentence and to pay their debts 
in order to reenter society someday, but some are paying with their lives 
instead.255 

CONCLUSION 
 The First Step Act’s attempt to decrease the prison population was a 

step in the right direction toward decarceration, but it has fallen short. 
COVID-19, unfortunately, has stalled these efforts and challenged the DOJ 
to make quick decisions to save at-risk people who are incarcerated. While 
the DOJ had to consider public safety in its decisions, it did so improperly, 
depending on a risk-assessment algorithm, PATTERN, which has not been 
adequately tested, and indeed could not have been before the pandemic 
struck, and which pays no attention whatsoever to incarcerated people’s 
health risks. Further, these decisions may have harmed and will continue to 
harm people of color disproportionately. “Injustice anywhere is a threat to 
justice everywhere,”256 and without the release of information about the 

 
252 Id. 
253 Thach, supra note 240, at 681.  
254 In Reversal After NCLA Suit, DOJ to Allow Prisoners Moved to Home Confinement 

for Covid to Stay, NEW C.L. ALL. (Dec. 22, 2021), https://nclalegal.org/2021/12/in-
reversal-after-ncla-suit-doj-to-allow-prisoners-moved-to-home-confinement-for-covid-to-
stay/. 

255 See, e.g., Walter Pavlo, Death in Federal Prison in Dorm-T: The Tragic Tale of 
Jimmy Monk, FORBES (Apr. 14, 2021, 5:41 AM), https://www.forbes.com/sites/ 
walterpavlo/2021/04/14/death-in-federal-prison-in-dorm-t-the-tragic-tale-of-jimmy-
monk/?sh=c638eb438148; see also Mahita Gajanan, Federal Inmate Dies of Coronavirus 
After Giving Birth While on Ventilator, TIME (Apr. 29, 2020, 10:52 AM), 
https://time.com/5829082/female-inmate-covid-19-birth-ventilator/. 

256 Letter from Martin Luther King, Jr., Letter from a Birmingham Jail (Apr. 16, 1963) 
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development of PATTERN, the BOP cannot protect those in its custody nor 
help to break the cycle of crime in our country. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
(on file with the Southern Christian Leadership Conference). 
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USING PRIVATE LAW AS A VEHICLE FOR SOCIAL CHANGE: A 
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ABSTRACT 

 
Even though contracts are so embedded in individuals’ personal and 
professional lives, rarely (if ever) do we think of contracts as being a vehicle 
for social change. To effect legal change that addresses societal injustices, 
we generally rely on our legislative bodies and common law system. In this 
essay, I argue that private law – by way of contract drafting – should be 
considered an additional vehicle for seeking and obtaining social change. 
While it’s easy to envision how contract drafting can be effectively used to 
create immediate, positive impacts on the transacting parties themselves, 
contract drafting can also be used as a vehicle for broader societal change. 
Since performance of the legal obligations of a private contract often affects 
other individuals who are not parties to the agreement, it follows that the 
way those private contracts are drafted may improve their circumstances 
as well. Additionally, while a single individual may lack bargaining power 
to negotiate the most favorable of contract terms for themselves, groups of 
individuals – such as labor unions -- may yield great power. And some 
individuals by virtue of their resources or position can yield substantial 
power in contracting favorable contract terms, even with more powerful 
entities. Contract drafting choices also have a direct impact on the way the 
common law is created in the judicial arena and thus its reach extends 
beyond the transacting parties. In this essay, I argue that the use of the same 
or similar contract drafting language in numerous unrelated contracts can 
have a significant impact and can effectively be used to address societal 
injustices. 
 
As an illustration of the powers of contract drafting, this essay provides 
concrete examples of how a feminist approach to contract drafting can be 
used to eliminate, or at least limit, gender inequality. By applying a feminist 
perspective to the drafting of employment and premarital agreements, I 
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demonstrate how contract drafting choices can not only lead to positive 
changes for the contracting parties, but can also lead to broader social 
change. While advocating for change through legislative and judicial 
pathways will likely remain the primary avenues for challenging societal 
injustices, this essay aims to show why contract drafting can also be used 
as a vehicle for change.  

 
INTRODUCTION  

Contracts are everywhere; people interact with them on an almost daily 
basis in their personal and professional lives. Contracts are likely to be the 
arena where most people engage with the law since the execution of a 
contract creates ongoing, legally binding obligations on the parties.1 
Additionally, much of Americans’ lives are governed by contracts. The 
specific language contained in these contracts often has a potentially 
significant impact on the way people live their lives, in both their personal 
and professional spheres. Yet rarely (if ever) do we think of contracts 
specifically, or private law generally, as being a vehicle for social change. 
To effect change and eliminate or at least limit societal injustices such as 
unequal treatment of women or racial disparities, we generally rely on our 
legislative bodies to create or change laws, or we pursue change by way of 
common law through the judicial system.2 These traditional methods 
depend on the ability to make changes to public laws.3  

At first glance, this makes perfect sense. After all, contracts create 
private law binding only on the transacting parties and not the public at 
large.4  It is not difficult to imagine how contract drafting choices may have 
an immediate impact on the transacting parties themselves, whether it 
relates to the conditions of their employment, the consequences of a divorce, 
or some other matter. It is more difficult, however, to envision how private 
law can be used to create social change that affects society as a whole. And 
because many individuals have little to no bargaining power when it comes 

 
1 RICHARD A. LORD, WILLISTON ON CONTRACTS § 1:1 (4th ed. 1990). 
2 See generally BRENNAN CTR. FOR JUST., LEGAL CHANGE: LESSONS FROM AMERICA’S 

SOCIAL MOVEMENTS i-ii (Jennifer Weiss-Wolf & Jeanine Plant-Chirlin eds., 2015). 
3 For purposes of this essay, public law refers to the branch of law that governs the 

relationships between governments or governmental agencies and their citizens. Public 
laws affect society as a whole, and includes subjects such as constitutional law, criminal 
law, and administrative law. 

4 For purposes of this essay, private law is the branch of law generally concerned with 
the relationships between individuals and private entities. Private law does not affect 
society as a whole, but rather it affects one or more individuals or private entities. The role 
of government in private law is to recognize and enforce the relevant law and to adjudicate 
the matters in dispute between the private parties. See HOWARD O. HUNTER, MODERN LAW 
OF CONTRACTS § 13:9 (2021 ed.). 
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to negotiating contract terms against more powerful transacting parties, that 
vision seems somewhat untenable. Yet, it’s quite possible indeed; in fact, I 
suggest that it may at times be the preferable pathway to social change. 

Interestingly, various efforts to create social change through legislative 
or judicial pathways have often resulted in mandatory changes to the 
substance of contracts as the means of carrying out those changes. For 
instance, in response to the #MeToo movement, there was an influx of calls 
by feminists and others to make changes to the policies and practices that 
enabled, and possibly encouraged, sexual harassment, sexual assault, and 
sexual abuse (I refer to these types of conduct jointly as sexual wrongdoing) 
in the workplace.5 This included calls for requiring prompt and fair 
investigations of allegations of sexual wrongdoing, stricter penalties against 
employees who are found to have engaged in sexual wrongdoing, and 
abolishing mandatory arbitration requirements.6   

In fact, the #MeToo movement has spurred more than a dozen states to 
adopt new laws—many of which will necessarily result in changes to the 
substance of employment contracts.7 For example, the most common 
change - adopted in twelve states - has been to limit the use of non-
disclosure agreements (NDAs) by employers.8 In addition, several states 
expanded requirements for harassment training and prevention,9 and some 
have extended the amount of time employees have to file harassment 
claims.10 While such legal changes are encouraging, if contract drafters and 
transacting parties begin to proactively use the language in their contracts 

 
5 See Elizabeth C. Tippett, The Legal Implications of the MeToo Movement, 103 MINN. 

L. REV. 230, 234-35 (2018). 
6 See id. at 235-36; Jean R. Sternlight, Mandatory Arbitration Stymies Progress 

Towards Justice in Employment Law: Where To, #MeToo?, 54 HARV. C.R.-C.L. L. REV. 
155, 202-04 (2019). 

7 Joanna L. Grossman, Sexual Harassment in the Post-Weinstein World, 11 U.C. IRVINE 
L. REV. 943, 991-92 (2021). 

8 See id.; Jodi Kantor, Weinstein is Convicted. Where Does #MeToo Go From Here?, 
N.Y. TIMES (Mar. 24, 2021), https://www.nytimes.com/2020/02/26/us/harvey-weinstein-
metoo-movement-future.html. 

9 Amelia Miazad, Sex, Power, and Corporate Governance, 54 U.C. DAVIS L. REV. 
1913, 1926 (2021). 

10 ANDREA JOHNSON ET AL., 2020 PROGRESS UPDATE: METOO WORKPLACE REFORMS 
IN THE STATES 15 (Nat’l Women’s L. Ctr. ed., 2020). Legislators also have cited the 
#MeToo movement in passing legislation to improve the testing of rape kits and to extend 
the statute of limitations for victims who want to file civil lawsuits against their abusers. 
And nearly every legislature in the country has reexamined its own policies for dealing 
with workplace harassment. See Rebecca Beitsch, #MeToo Has Changed Our Culture. 
Now It’s Changing Our Laws., PEW TRUSTS (July 31, 2018), https://www.pewtrusts.org/ 
en/research-and-analysis/blogs/stateline/2018/07/31/metoo-has-changed-our-culture-
now-its-changing-our-laws. 
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to also address these issues, change will likely be accomplished more 
quickly and with greater impact. 

There is no doubt that both legislation and common law have been 
successful pathways to creating change, in response to the #MeToo 
movement and otherwise. But there are also several drawbacks associated 
with them: they can be slow, expensive, and uncertain, at best.11 They can 
also perpetuate biases and employ a paternalistic approach in an attempt to 
remedy imbalances.12  In addition, these traditional methods may not 
resonate as well with the younger generation of advocates, who instead tend 
to favor reliance on less formalistic means, such as social media and 
grassroots activism, to effectuate social change.13 

In this essay, I posit that private law—by way of contract drafting14—
should be considered an additional vehicle for seeking and obtaining social 
change. As an illustration of the powers of contract language to create social 
change, I examine how the application of a feminist perspective to contract 
drafting can not only lead to positive changes for the contracting parties, but 
it can also become a vehicle for broader social change aimed at eliminating 
gender inequality.15 

Part I of this essay explores in greater detail the reasons why and how 
contract drafting should be considered an effective vehicle for social 
change. Part II examines how feminist perspectives can be applied to 
contract drafting in practice to lead not only to more effective and more 
meaningful contracts for the transacting parties, but also to effectuate 
broader social change. To illustrate the impact of a feminist approach to 
contract drafting, I provide concrete examples using rewritten language 
from both an employment agreement and a prenuptial agreement. Part III 

 
11 See Maria L. McCormick, The Equality Paradise: Paradoxes of the Law’s Power to 

Advance Equality, 13 TEX. WESLEYAN L. REV. 515, 515-17 (2006).  
12 Leah Guggenheimer, A Modest Proposal: The Feminomics of Drafting Premarital 

Agreements, 17 WOMEN’S RTS. L. REP. 147, 155 (1996). 
13 See Rebecca Bellan, Gen Z Leads the Black Lives Matter Movement, On and Off 

Social Media, FORBES (June 12, 2020, 8:42 AM), https://www.forbes.com/sites/ 
rebeccabellan/2020/06/12/gen-z-leads-the-black-lives-matter-movement-on-and-off-
social-media/?sh=7b6c573119a8.  

14 For purposes of this essay, “contract drafting” refers to both the substance of the 
terms included in the contract as well the language and drafting techniques used by the 
drafter.  

15 Despite the expanse of contract law and its implications for individuals’ daily lives, 
minimal attention has been paid to approaching contract drafting from a feminist 
perspective. Contract drafting has not been the focus, to date, of feminist advocates and 
scholars in their pleas to address inequalities and injustices faced by women, not only in 
response to the #MeToo movement but also more broadly. A feminist perspective on 
contract drafting can also be used to address a wide range of societal concerns, including 
discrimination based on sexual orientation, age, race, ethnicity, and religion. 
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concludes. While advocating for change through legislative and judicial 
pathways will likely remain the primary avenues for challenging societal 
issues, this essay aims to demonstrate why private law by way of contract 
drafting can also be used as an effective vehicle for change.  
 

I. CONTRACT DRAFTING AS A VEHICLE FOR SOCIAL 
CHANGE 

Advocates, whether lawyers or laypersons, who seek to create social 
change and eliminate societal injustices most often focus their efforts on 
developing or changing public laws through our legislative bodies or 
judicial system. These efforts have often proven to be successful pathways 
to creating change, but there are several drawbacks associated with them.16 
The process of getting federal or state legislation enacted or amended not 
only takes significant time,17 but it requires the will of elected officials, 
often divided along partisan lines, to act.18 Even when there is support to 
act, the resulting legislation often falls short of achieving the desired result 
or is plagued by vagueness and ambiguity.19 Similarly, seeking social 
change through the judicial system takes significant resources, both in terms 
of time and money. It is also beset with uncertainty, and often leads to 
inadequate and inconsistent results, if any.  

In addition, using legislation and common law to effect social change 
can perpetuate biases and employ a paternalistic approach in an attempt to 
remedy the existing inequalities.20 Most legislators and judges are White 
and male, and may thus perpetuate biases. Enforcement of contracts as a 
remedy for gender (or other) inequality also presents some difficulty 
because it may encourage “special treatment” of women in contract law, 
which would serve to add to the already existing problem of paternalism.21 
For example, some advocates argue that courts should treat the concept of 
consent to contract differently in domestic-type contracts, such as prenuptial 
agreements, because women often lack the freedom to choose not to agree 
to the contract as presented to them under the circumstances.22 However, 
doing so may serve to perpetuate the belief that women are less qualified 

 
16 McCormick, supra note 11.   
17 Id. at 515. 
18 Olympia J. Snowe, The Effect of Modern Partisanship on Legislative Effectiveness 

in the 112th Congress, 50 HARV. J. LEGIS. 21, 24 (2013). 
19 See Timothy Sandefur, Get Rid of Vague Laws, FORBES (Mar. 30, 2010, 1:30 PM), 

https://www.forbes.com/2010/03/30/vague-laws-economy-government-opinions-
contributors-timothy-sandefur.html?sh=10282304d6ce.  

20 Guggenheimer, supra note 12. 
21 Id.  
22 E.g., Orit Gan, Contractual Duress and Relations of Power, 36 HARV. J.L. & GENDER 

171, 171 (2013). 
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than men in making these types of decisions that so significantly impact 
their everyday lives. 

Despite such challenges, I am not suggesting that these traditional 
pathways be abandoned. Instead, I argue that advocates should also begin 
to rely on private law by way of contract drafting as an additional vehicle 
for creating social change. Contract drafting as a pathway for social change 
can lead to sweeping positive changes, both for the transacting parties and 
society as a whole. 

 
A.   Enhancing the Benefits to the Transacting Parties 

It’s easy to envision how contract drafting can be effectively used to 
create immediate, positive impacts on the transacting parties themselves. 
For example, an employment agreement can be drafted to provide the 
employee with the flexibility to work from home when needed to care for 
dependent children or elderly parents – with no negative impact on the 
employee’s job performance evaluation or chances of promotion – or to 
provide access to affordable and convenient childcare. Additionally, that 
employment agreement can be drafted to include a broad definition of 
sexual wrongdoing encompassing conduct both in and outside of the 
workplace. The drafter can include language requiring allegations of sexual 
wrongdoing to be promptly investigated by a neutral third-party, and require 
that such claims not be subject to the mandatory arbitration clause. By virtue 
of this type of contract language, the employment relationship between the 
parties has been immediately altered. It is not only likely to result in a more 
positive work environment for the employee, but it may also in turn create 
an employment arrangement that is more conducive to increased 
productivity and loyalty towards the employer. The specific language used 
in the contract and how it is presented may serve to affect how the parties 
engage with each other throughout their entire contractual relationship, and 
it may even encourage them to perform their legal obligations.23 

      As private law, contract terms can also go beyond the minimum of 
what the law requires and can be tailored to reflect the parties’ specific 
values and circumstances. Contract drafting permits individual flexibility 
whereas public law may not. For example, as stated by Professor Leah 
Guggenheimer, “prenups can be used to advance women’s positions 

 
23 It is plausible, and maybe even probable, that both employees and employers are 

more likely to perform their contractual obligations and remain in a contractual relationship 
based on the presence of certain contract terms. For example, employees may be more 
productive and miss fewer days of work if given the flexibility to work remotely or adjust 
their work schedules. An employer on the other hand may be more likely to promptly 
respond to and address allegations of sexual wrongdoing if the consequences for failure to 
do so, per the contract language, is that the complainant may file a costly, public lawsuit. 
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relative to the state distributive system.”24 A prenuptial agreement may be 
drafted in such a way to recognize that the parties’ situation will change 
over the course of their relationship. Thus, if one party sacrificed career 
advancement to care for dependent children or elderly parents, to the mutual 
benefit of both parties, the contract may provide for additional 
compensation in alimony and additional equitable distribution. It could even 
go further and assign financial value to that spouse’s caretaking duties. 

A key distinction between relying on private law versus public law is 
that contract drafting is prospective while public law is generally 
retrospective. The creation of common law, and even legislation to a great 
extent, is in response to past events. This means that a perceived harm or 
dispute must occur before the law will respond. On the other hand, contracts 
are immediately enforceable. Contract drafting is proactive and the drafter’s 
role is to plan for a future, ongoing contractual relationship, and even 
beyond. Therefore, contract drafting can have an immediate impact on the 
transacting parties, without waiting for any harm to occur. It may even serve 
to prevent that future harm from ever occurring. 

 
B.    Advancing Societal Changes 

Beyond having an immediate and often more favorable outcome on the 
transacting parties, contract drafting can also be used as a vehicle for 
broader societal change. This is true even though, as we know, a contract 
creates private law, binding only on the parties to that agreement.25 
Additionally, many individuals have little to no bargaining power when it 
comes to negotiating contract terms against more powerful transacting 
parties. Regardless, there are several reasons why advocates can–and 
should–employ contract drafting to effectuate social change that extends 
beyond the contracting parties.  

First, private contracts necessarily have an impact on third parties. 
Performance of the legal obligations of a contract often affects other 
individuals who are not parties to the agreement. For example, an 
employment contract could contain a mandatory arbitration clause and 
NDA requirement for all claims of alleged sexual wrongdoing. Such NDAs 
suppress information about sexual wrongdoing and are not only harmful to 
those specific victims but also hide valuable information from future 
potential victims; they can also lead to repeated misconduct by the aggressor 
and taint the entire organization or community.26 On the other hand, if that 
same employment agreement requires the employer to retain a neutral third-

 
24 Guggenheimer, supra note 12, at 156. 
25 HUNTER, supra note 4, at § 13:9. 
26 See David A. Hoffman & Erick Lampmann, Hushing Contracts, 97 WASH. U. L. 

REV. 165 (2019). 
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party to investigate allegations of sexual wrongdoing, such a practice would 
unquestionably benefit other employees not party to that contract. 

Organizational culture necessarily starts at the top. The values of an 
organization must put a premium on issues like diversity and equality for 
substantive changes to occur. Policies and practices aimed at reducing 
gender inequality generally, and sexual wrongdoing more specifically, can 
be embedded in employment contract terms.27 In fact, that was precisely 
one of the recommendations made in the 2016 Report of the EEOC’s Task 
Force on the Study of Harassment in the Workplace.28    

Second, while a single individual may at times lack bargaining power, 
groups of individuals may yield great power. For instance, after the rise of 
the #MeToo movement, a group of female employees in the tech industry 
organized to demand the removal of the mandatory arbitration clauses in 
their employment contracts, which automatically applied to any employee’s 
claim of sexual harassment in the workplace.29 As noted by Professor 
Nguyen, the tech industry has often enabled a culture of sexual wrongdoing 
against women, without consequence to the alleged abusers.30 Knowing that 
arbitration clauses generally increase employers’ chances of success in 
sexual harassment claims and that such clauses serve to perpetuate the 
“open secret” of sexual wrongdoing in the tech industry, female tech 
employees took the step of collectively mobilizing to force their employers 
to remove the mandatory arbitration clauses from their employment 
agreements.31 

There are also some individuals who by virtue of their resources or 
position can yield substantial power in contracting with larger entities. 
Actor Frances McDormand famously stated two words at the end of her 
2018 Oscar acceptance speech: “inclusion rider.”32 She was referring to a 

 
27 Suzanne B. Goldberg, Harassment, Workplace Culture, and the Power and Limits of 

Law, 70 AM. U. L. REV. 419, 419 (2020). 
28 U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, REPORT OF CO-CHAIRS CHAI 

R. FELDBLUM & VICTORIA A. LIPNIC, SELECT TASK FORCE ON THE STUDY OF HARASSMENT 
IN THE WORKPLACE (June 2016), https://www.eeoc.gov/select-task-force-study-
harassment-workplace. 

29 Xuan-Thao Nguyen, Disrupting Adhesion Contracts with #MeToo Innovators, 26 
VA. J. SOC. POL’Y & L. 165 (2019); see also Anat Alon-Beck, Times They Are a-Changin’: 
When Tech Employees Revolt!, 80 MD. L. REV. 120 (2020) (tech employees are organizing 
and publicly speaking out against their employers regarding issues of corporate social 
responsibility). 

30 Nguyen, supra note 29, at 177-84. 
31 Id. at 187-88. 
32 Marin Belam & Sam Levin, Woman Behind “Inclusion Rider” Explains Frances 

McDormand’s Oscar Speech, THE GUARDIAN (Mar. 5, 2018), https://www.theguardian. 
com/film/2018/mar/05/what-is-an-inclusion-rider-frances-mcdormand-oscars-2018; see 
Jonathan C. Lipson, Promising Justice: Contract (as) Social Responsibility, 2019 WIS. L. 
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contract term that actors can insist be included in their contracts to require 
that the cast and crew on a film meet a certain level of diversity.33 With her 
statement, Ms. McDormand was publicly encouraging other actors to 
follow suit and negotiate for an inclusion rider in their contracts.34 This in 
turn would serve to increase overall diversity in the film and entertainment 
industry.  

Most importantly, if a significant number of individual, unrelated 
contracts are similarly drafted to address key social issues, there may be a 
resulting culture shift. For example, imagine if many (rather than just one) 
prenuptial agreements were drafted to provide that if one partner takes time 
away from a career for child-rearing or to support the other partner’s 
education, there will be adequate compensation in alimony and additional 
equitable distribution. That term may then become the norm. It may begin 
to appear in form books and guide books, eventually becoming a standard 
term in prenuptial agreements.35 Just as a single person signing a petition or 
calling a legislator to seek enactment of a public law aimed at eliminating 
gender inequality might not lead to broad societal change, neither will a 
single contract. But if contract drafters consciously chose to draft all of their 
agreements to address gender inequality, change may start to happen.  

The use of the same or similar contract drafting language in numerous 
unrelated contracts can have a significant impact across an industry, or even 
more broadly. As stated by Professor Lobel, the “aggregation of multiple 
contracts in a single market has a collusive, supra-addition effect. Each 
additional contract signed not only binds the parties to the contract, but also 
affects everyone else in their ability to operate in the market, to compete, 
and to assert their rights.”36 For example, studies have shown that when the 
inclusion of noncompete clauses in employment agreements become 
pervasive across an industry, the industry as a whole sustains harmful 
effects, including decreases in the following: wages, employee mobility, 
and competition.37 These negative consequences impact not only the 
employees who signed non-competes, but also those employees who have 
not.38 Similarly, when NDAs that prevent employees from speaking out 
about sexual harassment or other wrongs committed in the workplace 
become the norm across an industry, the negative implications go well 
beyond the transacting parties. It serves to create a “culture of secrecy” in 

 
REV. 1109, 1110 (2019).  

33 Id. 
34 Id. 
35 Guggenheimer, supra note 12, at 204-05. 
36 Orly Lobel, Boilerplate Collusion: Clause Aggregation, Antitrust Law & Contract 

Governance, MINN. L. REV., https://ssrn.com/abstract=3810250 (forthcoming 2022). 
37 Id. at 32. 
38 Id. at 33. 
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the workforce and prevents the disclosure of information that may have 
inhibited harm to potential future victims not party to those NDAs.39 The 
inclusion of these types of contract terms across multiple, unrelated 
contracts has been shown to have negative consequences to entire industries 
and to numerous individuals not party to those contracts. 

It follows that the same would be true for the inclusion of contract terms 
that can have a positive effect. For example, if drafters included contract 
language prohibiting the use of NDAs—instead of including an NDA—in 
all of the employment agreements they drafted, the resulting positive effect 
would extend beyond the contracting parties. Rather than creating a culture 
of secrecy, the contract language can be used to create a culture of openness. 
That could lead to encouraging the disclosure of incidences of sexual 
wrongdoing, increasing the reporting of such incidences, informing future 
potential victims of past misconduct, and ultimately decreasing or 
eliminating such conduct across the industry, or even the entire workforce. 

Third, contract drafting choices can have a direct impact on the way the 
common law is created in the judicial arena. When parties in a private 
contractual relationship have a dispute, it at times leads to a breach of 
contract lawsuit. In such lawsuits, courts are almost always tasked with 
interpreting the language of the agreement and effectuating the intent of the 
parties.40 As a result, when such decisions become precedent, contract 
drafting has implications that extend beyond the contracting parties. For 
example, a court may find that an employer lawfully terminated an 
employee due to allegations of “sexual wrongdoing” as broadly defined by 
the employment contract. In so doing, the court may have rejected the 
employee’s argument that such phrase was ambiguous because it included 
conduct not considered illegal sexual harassment under public law, namely 
Title VII. Such a decision could pave the way for the drafting of future 
private employment agreements using expansive definitions of sexual 
wrongdoing—or other terms—beyond the minimum legal requirements of 
public laws.  

Additionally, since courts generally enforce contracts as written,41 the 
way in which the contract was drafted has a significant impact on their 
rulings. The primary goal of courts in contract interpretation is to effectuate 

 
39 Id. at 46; see Orly Lobel, The Prisoner’s Dilemma in Airing Fox’s Corporate Culture, 

FORTUNE (July 28, 2016, 8:39 AM), https://fortune.com/2016/07/28/fox-corporate-
culture-roger-ailesgretchen-carlson/; Hoffman & Lampmann, supra note 26; Saul Levmore 
& Frank Fagan, Semi-Confidential Settlements in Civil, Criminal, and Sexual Assault 
Cases, 103 CORNELL L. REV. 311 (2018); Stewart J. Schwab, Wrongful Discharge Law 
and the Search for Third-Party Effects, 74 TEX. L. REV. 1943 (1996). 

40 LORD, supra note 1, at § 31:1. 
41 David A. Hoffman & Cathy Hwang, The Social Cost of Contract, 121 COLUM. L. 

REV. 979, 979 (2021). 
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the intent of the parties.42 Courts necessarily first look to the express 
contract language to find that intent. Thus, the contract terms and the 
language used by the drafter may have a significant impact on a court’s 
interpretation of that contract. As these breach of contract cases create 
binding and persuasive precedent, what the specific contracts say and how 
they say it matters not only to the transacting parties in the dispute, but also 
to countless other transacting parties in similar contractual relationships, 
and parties who have yet to enter into such types of agreements. 

The reach of contract language extends even beyond the common law it 
helps create. In practice, a majority of contracts entered into are not legally 
challenged and do not result in litigation. Most contracting parties perform 
their contractual obligations without incident; alternatively, transacting 
parties often privately resolve their disputes through negotiation and 
contract modification, or arbitration.43 And even when there is a breach of 
contractual obligations, oftentimes the non-breaching party doesn’t pursue 
a breach of contract action due to the cost and uncertainty of litigation, as 
well as the limits placed on available remedies for breach of contract 
claims.44 This further establishes just how far-reaching contract drafting 
language can be, well beyond its influence on judicial action in this area.      

While private law may at first blush seem as though it cannot be used to 
make broad societal changes, it can be a very valuable pathway for change. 
And advocates may be doing their causes a disservice by ignoring the 
potential of private law to address inequality and effectuate change. 

 
II. APPLICATION OF FEMINIST PERSPECTIVES TO CONTRACT 

DRAFTING 
To illustrate how advocates can utilize private law to create social 

change for purposes of this essay, I focus on the application of feminist 
perspectives to contract drafting to address issues of gender inequality. 
After first discussing what a feminist contract drafting approach may take 
into account generally, I provide concrete examples of how these concepts 
can be applied in practice to both create immediate positive changes on the 
transacting parties and effect social change more broadly. Parts B and C 
below include examples of an employment agreement and a prenuptial 
agreement rewritten from a feminist perspective. I selected these two types 
of agreements because they are commonly entered into by women and have 
a significant impact on the personal, professional, and financial lives of 

 
42 See generally id.; LORD, supra note 1, at § 31:1. 
43 See Stewart Macaulay, Freedom from Contract: Solutions in Search of a Problem?, 

2004 WIS. L. REV. 777, 778-84. 
44 See id. at 780-81. 
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women and their families. These same concepts, however, can be applied 
to a wide range of contracts.   

   
A.    A Feminist Approach to Contract Drafting 

There has long been debate among feminist scholars about whether 
private contracts may be the answer to status-based institutions such as 
marriage or whether contracts are inherently gendered and only serve to 
foster inequality.45 A majority of the existing scholarship on the intersection 
of feminism and contract law focuses on the doctrine of contracts, namely 
how to change the public laws surrounding the enforcement of contracts to 
address issues of inequality.46 Recent scholarship in the field has addressed 
a “Feminist Relational Contract Theory” that presumes equality of the 
transacting parties and recognizes that contractual relationships evolve over 
time and should be interpreted as such.47 Overall, however, there is little 
scholarship addressing how the language of the contracts entered into by 
women can be used as a tool to improve gender equality.48 

Contract drafting from a feminist perspective means the drafter will use 
the contract language at her disposal to adjust imbalances of power. For 
example, a key focus of feminist legal theories is breaking down the barriers 
that compartmentalize the professional and personal spheres of 
individuals.49 If the drafter of an employment contract approached her task 
from this perspective, the contract might provide employees with more 
flexible work schedules if needed to care for elderly or sick dependents, 
whether biological, adopted, or even with no familial relationship. This also 
embodies the feminist ethics of care theory, which challenges traditional 
moral theories as male centric and problematic to the extent they ignore or 

 
45 See, e.g., Martha M. Ertman, Contract’s Influence on Feminism and Vice Versa, THE 

OXFORD HANDBOOK OF FEMINISM AND LAW IN THE UNITED STATES (Deborah Brake et al. 
eds., forthcoming 2022); Patricia A. Tidwell & Peter Linzer, The Flesh-Colored Bandaid 
– Contracts, Feminism, Dialogue, and Norms, 28 HOUS. L. REV. 791, 791 (1991); Gillian 
K. Hadfield, The Dilemma of Choice: A Feminist Perspective on the Limits of Freedom of 
Contract, 33 OSGOODE HALL L.J. 338, 338 (1995). 

46 For example, some scholars argue that the doctrine of consent in domestic-type 
contracts must be revised to take into account the imbalance of power and the position of 
women faced with signing these types of agreements. See, e.g., Debora L. Threedy, 
Feminists and Contract Doctrine, 32 IND. L. REV. 1248, 1248 (1999); Hadfield, supra note 
45.  

47 See Sharon Thompson, Using Feminist Relational Contract Theory to Build upon 
Consentability: A Case Study of Prenups, 66 LOY. L. REV. 55, 55 (2020). 

48 But see, e.g., Guggenheimer, supra note 12. 
49 Barbara Ann White, Feminist Foundations for the Law of Business: One Law and 

Economics Scholar’s Survey and (Re)view Essay, 10 UCLA WOMEN’S L.J. 39, 48-49 
(1999). 
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downplay values usually associated with women or with roles that are often 
portrayed as ‘feminine.’50 

If drafted from a feminist perspective, contracts would also combat 
gender discrimination against women. For example, a marketing and 
sponsorship agreement between a professional athlete and her sponsoring 
company would financially support the athlete during and after pregnancy. 
Nike has recently been publicly criticized for penalizing multiple of its 
sponsored female athletes by failing to pay them when they were unable to 
compete due to pregnancy and childbirth.51  A feminist approach to drafting 
such contracts, however, would be able to address this type of pregnancy 
discrimination.52 Sponsorship contracts could provide for paid parental 
leave for all of its athletes. They could also include a guarantee not to punish 
athletes for their inability to perform at the same level during and after 
pregnancy. Instead of broadly permitting the company to reduce an athlete’s 
pay “for any reason” as the Nike contracts provided, the contract language 
could expressly carve out an exception for pregnancy and childbirth.  

Approaching contract drafting from a feminist perspective means 
viewing the parties to the contract as equals, regardless of their gender. It 
also means the drafter will make use of the substance of the contract and the 
specific language used to adjust imbalances of power, take into account 
women’s unique, yet diverse, perspectives, and tell their stories. The 
drafting goals are both to improve the lives of the women executing the 
contracts, and to effectuate social change more broadly.   

 
B.    Drafting Employment Agreements 

The seed for this essay was planted when I was working on a rewritten 
Harvey Weinstein employment agreement for the forthcoming book 
FEMINIST JUDGMENTS: REWRITTEN CORPORATE LAW.53 For my 
contribution to this book, I applied a feminist approach to rewrite the 2015 
employment agreement entered into between Harvey Weinstein 
(Weinstein) and The Weinstein Company (Company) from the perspective 

 
50 See id. at 45-46; Kellye Y. Testy, Capitalism and Freedom: For Whom?: Feminist 

Legal Theory and Progressive Corporate Law, 67 L. & CONTEMP. PROBS. 87, 94-95 
(2004). 

51 See Alysia Montaño, Nike Told Me to Dream Crazy, Until I Wanted a Baby, N.Y. 
TIMES (May 12, 2019), https://www.nytimes.com/2019/05/12/opinion/nike-maternity-
leave.html.  

52 See Deborah A. Widiss, Pregnancy and Work – 50 Years of Legal Theory, Litigation, 
and Legislation, THE OXFORD HANDBOOK OF FEMINISM AND LAW IN THE UNITED STATES 
(Deborah Brake et al. eds., forthcoming 2022).  

53 Susan M. Chesler & Alexandra Andhov, Agreement Between Harvey Weinstein and 
the Weinstein Company Holdings LLC, as of October 20, 2015, FEMINIST JUDGMENTS: 
REWRITTEN CORPORATE LAW (Ann Choike et al. eds., forthcoming 2022). 
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of counsel for the Company.54 The facts existing when the original contract 
was entered into that needed to be considered were that Weinstein was co-
founder and Co-Chairman of the Company (along with his brother), and the 
2015 employment agreement contained the terms of Weinstein’s continued 
employment as President and CEO. It was indisputable that the Company 
was aware of the existence of claims against Weinstein relating to sexual 
wrongdoing before entering into this agreement.  

My drafting goals were not limited to addressing the interests and 
expectations of my client as a transacting party, but also to protect the third-
party victims of Weinstein’s sexual wrongdoing, potential future victims, 
the company’s employees, and even more broadly potential future victims 
across the entertainment industry in which the Company was such a big 
player.55 I wanted to focus on the company’s corporate social responsibility 
to its employees as well as the affiliated industry.56 Basically, my two key 
goals were to: 1) appropriately address the past and then-existing claims 
against Weinstein, and 2) discourage and disincentivize future wrongdoing 
by Weinstein (which, in turn, would hopefully create a safe and fair working 
environment at the Company and beyond).57 

I drew from various feminist theories and methods, including feminist 
ethics theory and ethics of care theory with its focus on interpersonal 
relationships and benevolence as a virtue,58 and feminist practical 
reasoning.  Feminist practical reasoning challenges bright-line rules in favor 
of individualized fact-finding that allows for a greater recognition of 
individuals’ differences and the voice of the often powerless.59 I applied a 
narrative feminist method with its focus on telling the stories of women’s 
experiences in order to achieve equality.60 I also applied the concept of 
restorative justice, highlighting victims’ need for information, validation, 
vindication, restitution, safety and support.61 I rewrote selected contract 
clauses both in terms of substance and style.62 For example, as to substance, 

 
54 Id. 
55 Id. 
56 Id. 
57 Id. 
58 See White, supra note 49, at 45-46.  
59 Katharine T. Bartlett, Feminist Legal Methods, 103 HARV. L. REV. 829, 849-50 

(1990). 
60 Nguyen, supra note 29, at 167; Mae Kuykendall, No Imagination: The Marginal Role 

of Narrative in Corporate Law, 55 BUFF. L. REV. 537, 547 (2007). 
61 Mary E. Reimund, The Law and Restorative Justice: Friend or Foe? A Systemic Look 

at the Legal Issues in Restorative Justice, 53 DRAKE L. REV. 667, 670-81 (2005). 
62 Chesler & Andhov, supra note 53. 
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I included express contract language prohibiting Weinstein from entering 
into any settlement agreements that contain NDAs.63  

In terms of style, I incorporated narrative techniques to tell the story of 
this transaction and the interests of the Company in promoting a safe 
workplace and preventing future wrongdoing by Weinstein.64 My goal was 
to ensure that all readers of the agreement (whether the transacting parties 
themselves, their lawyers, Board members, other employees, or potentially 
a judge or jury tasked with interpreting the contract) understand the 
intentions of the Company and the purposes behind these key contract 
clauses.  

For example, the original 2015 employment agreement included an 
“Indemnification” clause which stated that the Company agreed to 
indemnify Weinstein for all claims and expenses arising from his 
employment “unless such claim is a result of you not acting in good faith. 
You shall be entitled to a presumption that you acted in good faith.”65 The 
contract’s “Code of Conduct” clause provided that if Weinstein violated the 
Company’s code of conduct (which prohibited sexual harassment), in 
addition to indemnifying the Company, he was required to pay “liquidated 
damages of $250,000 for the first such instance, $500,000, for the second 
such instance, $750,000 for the third such instance, and $1,000,000 for each 
such additional instance.” The contract also provided that in order to 
terminate Weinstein for cause for violating that code of conduct, a majority 
of the Board, including at least one Chairman of Board – Weinstein or his 
brother –  was required to find that the violation caused “serious harm” to 
the Company. 

In my rewritten employment agreement, I added a background section 
describing the Company’s “intent to create and ensure a safe workplace free 
from Sexual Wrongdoing in the future” and to “take concrete steps now to 
fairly treat prior complainants.” 66This introductory section also highlights 
the key contractual provisions aimed at achieving that intent. I also drafted 
a broad definition of “Sexual Wrongdoing”67 that included a wide array of 

 
63 Id. 
64 Id. 
65 Exhibit B (Employment Agreement by and between Weinstein and TWC, dated Oct. 

20, 2015) to First Amended Class Action Complaint, Geiss et al. v. The Weinstein 
Company Holdings LLC et al., 2018 WL 7916226, para. 428 n. 139 (S.D.N.Y.); see also 
Gene Maddeus, Judge Orders Release of Harvey Weinstein’s Employment Contract, 
VARIETY (June 5, 2018, 1:04 PM), https://variety.com/2018/biz/news/harvey-weinstein-
employment-agreement-1202831043/.  

66 Chesler & Andhov, supra note 53. 
67 Sexual Wrongdoing: “non-consensual sex or other forms of unwanted sexualized 

behavior, including, but not limited to, sexual assault, sexual harassment, verbal or physical 
advances, sexually explicit statements, and other unprofessional and inappropriate conduct. 
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unwanted sexualized behavior and encompassed behavior that occurred 
outside of the physical workplace, as that was a common occurrence in 
Weinstein’s distorted playbook. 

In terms of the Indemnification clause, my rewritten version of the 
agreement provides that the Company was not required to indemnify 
Weinstein for any claims and expenses arising from claims of sexual 
wrongdoing, and instead required Weinstein to indemnify the Company for 
all such past, present, and future claims of that nature and to pay liquidated 
damages to the Company. In addition, the rewritten agreement states that 
prior to settling any claim regarding sexual wrongdoing, Weinstein had to 
get majority Board approval, excluding himself. He was prohibited from 
requiring any NDAs in such settlement agreements, and he was required to 
issue a formal apology to all complainants, reimburse them for all expenses 
using his personal funds, and reimburse the Company for any expenses it 
incurred. Substantially the same requirements were applicable for all of the 
prior settlements Weinstein entered into on behalf of the Company.68  

In order to ensure that the Company handled claims of alleged sexual 
wrongdoing appropriately (as opposed to what actually happened), my 
rewritten agreement required the Company to undertake prompt and 
impartial investigations into claims of sexual wrongdoing using third-party 
legal counsel. Weinstein was required to cooperate in these investigations 
and was prohibited from taking any adverse action against complainants and 
witnesses.69 

If the actual 2015 Weinstein employment agreement was drafted in this 
way—from a feminist perspective—it would have immediately altered the 
employment relationship between Harvey Weinstein and the Company, 
limiting the power of Weinstein and providing the Company with an arsenal 
of weapons to attempt to limit Weinstein’s ability to engage in similar 
sexual wrongdoing in the future. It also could have had far-reaching effects 
on third parties not bound by that private contract. Weinstein’s past victims 
would have received compensation, monetary and otherwise. Future 
potential victims may have been warned of his predatory behavior and the 
contract may have given them the tools to fight back. It may even have 
jumpstarted the #MeToo movement, or ever so slightly diminished the then-
existing pervasiveness of sexual wrongdoing against women in the 
workplace.   

 

 
Sexual Wrongdoing is not limited to behavior at the physical workplace itself, but also 
includes behavior that occurs while working off-site, at TWC-sponsored events, or 
traveling for business.”  Chesler & Andhov, supra note 53. 

68 Id. 
69 Id. 
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C.    Drafting Prenuptial Agreements 
To illustrate how a feminist approach to contract drafting may be 

applied to a more personal, rather than professional, contract that often 
perpetuates gender inequality, I’ll examine how a premarital agreement can 
be written.70 By executing a prenuptial agreement before marriage, the 
parties are essentially contracting out of a court’s determination of how the 
couple’s property will be distributed upon dissolution of their marriage. 
Feminist scholars have often criticized premarital agreements based on the 
absence of actual consent by the women who execute them, as well as the 
gender inequalities and power imbalances often at play when they are 
executed.71 The enforcement of prenuptial agreements very often 
perpetuates the economic inequalities of men and women.72  

In imagining how a drafter would rewrite a prenuptial agreement from 
a feminist perspective, I again drew from various feminist theories and 
methods. In particular, Professor Nancy Kim’s work on consentability and 
Dr. Sharon Thompson’s scholarship on Feminist Relational Contract 
Theory greatly informed how I would approach the task of drafting a 
prenuptial agreement that better reflected the circumstances faced by 
women at the time of execution and at the time of enforcement.73   

Many premarital agreements provide that the husband will pay the wife 
a pre-determined lump sum payment or a set amount per year of marriage. 
As such, women are treated more like “creditors to whom payment is owed 
upon dissolution of the marriage” as opposed to a contributing member of 
a partnership.74 Some agreements recognize the possibility of a change in 
circumstances, but generally only to the advantage of the husband. For 
instance, a premarital agreement may provide that if the husband’s net 
worth has decreased at the time of dissolution, the wife’s payment will 
likewise be reduced.  

By applying a feminist approach to contract drafting, premarital 
contracts could instead be written to accommodate both of the individuals’ 
changing circumstances and choices over time. The drafter can include a 
clause requiring that the parties renegotiate the terms after a certain number 
of years, or include a “sunset” provision that terminates the agreement on 

 
70 For purposes of this essay, I focus on applying a feminist approach to drafting a 

premarital agreement entered into by a man and a woman to show how it can be used to 
address inherent gender inequality. However, a very similar approach can be applied to 
premarital agreements entered into by same-sex or non-binary gendered parties to best 
achieve a fair and equitable agreement. 

71 Thompson, supra note 47, at 55-56; Guggenheimer, supra note 12, at 148-51. 
72 Thompson, supra note 47, at 55-56; Guggenheimer, supra note 12, at 148-51. 
73 Thompson, supra note 47, at 55-56; NANCY S. KIM, CONSENTABILITY: CONSENT AND 

ITS LIMITS (2019). 
74 Guggenheimer, supra note 12, at 170. 
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the occurrence of a specified event, such as one spouse’s decision to 
sacrifice her career to permit her to take on more domestic duties for the 
benefit of both parties.75 An application of the Feminist Relational Contract 
Theory might result in an agreement that provides for different financial 
outcomes depending on the parties’ circumstances. Such different outcomes 
could depend on whether one or both of the parties was employed or in 
school at the time of the dissolution not just upon execution, or whether one 
party put a career on hold to care for the couple’s dependents or elderly 
parents, or to permit the other party to go to school.  

Most importantly, premarital agreements can be drafted to provide that 
upon dissolution, each spouse receives an equitable share of the couple’s 
assets (more akin to what happens without agreement in community 
property states). The agreement can establish that the only separate property 
is property individually brought into the marriage and property acquired by 
gift or inheritance. It can include a clause specifically providing that “all 
earnings and accumulations resulting from each spouse’s services, skill, 
efforts, and work, together with all property acquired with joint funds will 
be considered joint property, to be split equitably upon dissolution.” The 
premarital contract can accord monetary value to childrearing or 
housekeeping responsibilities, and other non-employment “services, skills, 
and efforts” thus giving weight to what has traditionally been viewed as 
“feminine” work. The agreement can be drafted to provide that once the 
parties marry, all earnings and accumulations from certain pre-marital 
separate property, such as a husband’s business, be considered joint 
property – unlike the typical clause providing that such accumulation of 
finances remain solely the property of the husband. Such a clause would 
acknowledge the contribution of both spouses to the partnership.   

Premarital agreements can also be used to address what occurs during 
the marriage, not only upon dissolution. A premarital agreement can 
provide for support swapping, whereby each spouse takes turns in 
financially supporting the other spouse while they attend school, or take a 
break to care for dependent children or family members.76 They can include 
clauses that detail the parties’ mutual understanding that each has an active, 
meaningful profession and agree to support each other’s professional 
endeavors during the marriage.   

In writing prenuptial agreements from a feminist perspective, the drafter 
might apply a narrative feminist method to tell the stories of the women’s 
experiences in order to achieve more equality.77 For example, the contract 
might include language clarifying the intent of the parties to provide for 

 
75 See id. at 184. 
76 Id. at 185. 
77 Bartlett, supra note 59. 
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their dependents as opposed to protecting one spouse from the greediness 
of the other. The drafter can tailor the prenuptial agreement to the story of 
the particular transacting parties, as opposed to the traditional stock story 
behind prenuptial agreements based on the money-hungry female.78  

Standard recitals in a prenuptial agreement generally state that the 
purpose of the agreement is as follows: “Each party desires, before entering 
into the marriage, to know just what the rights of property are to be in each 
other’s estate.”79 This language perpetuates the narrative of a trickster or 
money-hungry female by focusing attention solely on the fact that, before 
entering the marriage, the parties want to know “what the rights of property 
are to be”—as though the marriage was contingent on renouncing the 
property rights of the female partner.80 Instead, the recitals may be used to 
reframe the narrative.  For example, they could clearly state that the purpose 
of the premarital agreement is “not to promote or procure a divorce or 
dissolution of marriage, but to provide for marital tranquility by agreeing 
on the property and support rights of each other at the commencement of 
the marriage.”81 The drafter can include recitals to acknowledge that the 
parties have determined that their marriage will have a better chance of 
success if they enter into a premarital agreement because they will each 
achieve peace of mind that their respective dependents will be taken care of 
in the (unanticipated) event of a divorce.   

If premarital agreements were drafted from a feminist perspective, they 
would be much more likely to minimize or abolish the traditional gender 
and power imbalances often present in such contractual arrangements. This 
would have an immediate, positive impact on the lives of the women who 
enter into them. Instead of perpetuating these inequities, premarital 
agreements can be used to empower women and advance their positions. 
Women could use premarital agreements to more advantageously determine 
their rights and duties during and after a marriage. And as with all private 
contracts, the benefits would extend beyond the contracting parties. These 
“new” premarital agreements could become the norm; they could expand 
the pool of fair and equitable model agreements and they could impact the 
development of common law in this area. In short, they could effectively be 
used to help advocate for and achieve gender equality.  

 
 

78 Susan M. Chesler & Karen J. Sneddon, Tales from a Form Book: Stock Stories and 
Transactional Documents, 78 MONT. L. REV. 237, 237 (2017); Guggenheimer, supra note 
12 at 162-64; Larry A. DiMatteo, Contract Stories: Importance of the Contextual Approach 
to Law, 88 WASH. L. REV. 1287, 1297 (2013). 

79 Susan M. Chesler & Karen J. Sneddon, Once Upon a Transaction: Narrative 
Techniques and Drafting, 68 OKLA. L. REV. 263, 273 (2016).  

80 Id. 
81 Id. 
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CONCLUSION 
 Advocates for social change should not abandon the traditional avenues 

for addressing societal injustices through public law. But they should also 
consider private law as an additional vehicle for achieving social change. 
Applying a feminist approach to contract drafting can have an immediate, 
positive impact on the transacting parties. And even though contracts only 
legally bind the parties who enter them, the language of contracts can 
effectively be used to have a broader reach. Contract drafting can have 
wide-ranging impact to create change across personal and professional 
relationships, across industries and communities, and across society as a 
whole.  
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COLLATERAL CONSEQUENCE OR NORMATIVE VALUE? REENTRY 
CONCERNS AND THE RACIAL HIERARCHY 

 

By: Victoria Hawley* 

ABSTRACT 
Prisoner reentry concerns are grouped under the label “collateral 
consequences.” Some of these consequences include disfranchisement, 
denial of public housing, lifetime banishment from social service benefits, 
and employment discrimination.  Collateral consequences in the criminal 
law are ostensibly viewed as non-penal sanctions that attach to a criminal 
punishment due to concerns for the larger society.  These invisible 
punishments operate as security for dominant social status because they are 
inflicted as transcendent punishment passed on through generations.   

 
Such consequences include the system of community supervision. Yet 
despite significant changes in parole and probation policies, limitations on 
collateral consequences, and a public fight against overcriminalization, the 
criminal legal system continues to perpetuate racial disparities that uphold 
social hierarchy.  

 
The criminal law and its civil consequences cemented racial caste and 
foster societal acceptance and complicity. Reentry measures, including 
reform strategies, do not simply fall prey to the transcendent nature of 
racial caste in American society, but rather function as the primary tool in 
maintaining White supremacy. True democracy requires equity before it 
can claim justice for all; until legal institutions and the larger society 
recognize the weapons of racial hierarchy and begin rapidly proposing and 
enforcing anti-racist measures, democracy cannot be realized.  

 
I do not propose to have the solution for eradicating White supremacy and 
caste within the United States, instead I propose solutions to specific issues 
and reform strategies that aim to halt and extinguish racial hierarchy in 
those areas. Part II offers background insight to racial hierarchy, collateral 
consequences, and an anecdotal demonstration depicting a stark contrast 
of the racist system. It discusses the proposed normative goals of the 
criminal legal system and attempts to reconcile those values with the 
invisible punishments of collateral consequences. Through this critical lens, 
I argue that the true goal of the criminal law is deeply rooted in racial 
dominance. Part III argues that the criminal legal system maintains racial 
hierarchy through a description of our history, current reentry policies and 
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reform strategies. Specifically, I discuss (1) public and employer access to 
criminal history, (2) the “black box,” (3) housing, and (4) expungement of 
criminal records. Reentry procedures largely fail to prepare individuals to 
lead successful lives, and instead foster indefinite criminalization. Part IV 
then proposes solutions that aim to foster true, equitable democracy. I 
propose reforms that seek to actually achieve normative goals of the 
criminal legal system— that would require meaningful opportunity for 
incarcerated people to demonstrate rehabilitation, a commitment against 
recidivism, or that they have received their just deserts. Such solutions 
include: (1) elected parole boards where racially disparate outcomes are 
subject to investigation, (2) affirmative requirement to inform individuals 
about collateral consequences, (3) automatic sealed records and 
expungement where applicable, and (4) defunding costly prisons to 
reallocate funds to community services and reentry support facilities. 

 
INTRODUCTION 

Millions of people across the globe sat in awe and horror over the 
summer of 2019 after the release of the Netflix docuseries “When They See 
Us.”1 The series depicts The Central Park Five, five teenage boys who were 
wrongfully convicted of the rape and assault of a White woman in Central 
Park, New York City on April 19, 1989.2 In 2002, all five boys were 
exonerated, but not before the criminal legal system ripped apart their lives.3 
The series details each boy’s journey through incarceration, release, and 
exoneration.4 For this paper, I focus on the reality depicted through 
Raymond Santana. Santana was released from prison after five years, but 
continued to face unemployment, unequal access to housing, and other 
barriers in his quest to live a normal life.5  
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1 Deanna Paul, ‘When They See Us’ Tells the Important Story of the Central Park Five. 
Here’s What it Leaves Out, WASH. POST (June 29, 2019), https://www. 
washingtonpost.com/history/2019/06/29/when-they-see-us-tells-important-story-central-
park-five-heres-what-it-leaves-out/. 

2 Id.; Ava DuVernay, When They See Us, NETFLIX (May 31, 2019), https://www.netflix. 
com/title/80200549.  

3 DuVernay, supra note 2.  
4 Id. 
5 Id.  
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Many prisoner reentry concerns are grouped under the label “collateral 
consequences.”6 Some of these consequences include disfranchisement, 
denial of public housing, lifetime banishment from social service benefits, 
and employment discrimination.7 Collateral consequences in the criminal 
law are ostensibly viewed as non-penal sanctions that attach to a criminal 
punishment due to concerns for the larger society.8  

In investment and finance, the term collateral means security for the 
payment of a debt to protect the interests of the lender.9  In the criminal 
context, the lender is the dominant social caste, and the borrower is the 
“undercaste.”10  The lender here created a system in which debt can never 
be fully paid—not even with time served, destruction of families, or 
homelessness.11 Instead, collateral consequences are security for dominant 
social status; they are inflicted as transcendent punishment passed on 
through generations.12  

Other consequences include the system of community supervision.13 
“The number of people supervised by probation and parole agencies 
outnumbers the number incarcerated by about six times. All told, about 7 
million people, or nearly 3 percent of the U.S. adult population, have their 
daily activities monitored by local, state, or federal criminal justice 
authorities.”14 Despite our overcrowded prisons, nearly one-third of 

 
6 Cameron Kimble & Ames Grawert, Collateral Consequences and the Enduring 

Nature of Punishment, BRENNAN CTR. FOR JUST. (June 21, 2021), https://www. 
brennancenter.org/our-work/analysis-opinion/collateral-consequences-and-enduring-
nature-punishment. 

7 Gabriel J. Chin, Collateral Consequences and Criminal Justice: Future Policy and 
Constitutional Directions, 102 MARQ. L. REV. 233, 235 (2018). 

8 Wayne A. Logan, Informal Collateral Consequences, 88 WASH. L. REV. 1103, 1103 
(2013). 

9 Collateral, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/ 
collateral (last visited Mar. 28, 2020). 

10 See ISABEL WILKERSON, CASTE: THE ORIGINS OF OUR DISCONTENTS 3-12 (2020) 
(describing racial hierarchy in the United States as a racial caste system). 

11 MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF 
COLORBLINDNESS 229 (10th anniversary ed. 2020) (describing the system as a locked 
birdcage that operates as “a set of structural arrangements that locks a racially distinct 
group into a subordinate political, social, and economic position, effectively creating a 
second-class citizenship. Those trapped within the system are not merely disadvantaged in 
the sense that they are competing on an unequal playing field or face additional hurdles to 
political or economic success; rather, the system itself is structured to lock them into a 
subordinate position.”).  

12 Id. 
13 Anne Morrison Piehl, Putting Time Limits on the Punitiveness of the Criminal Justice 

System, THE HAMILTON PROJECT, Oct. 2016, at 1, 7, https://www.hamiltonproject.org/ 
assets/files/reducing_punitiveness_piehl_policymemo.pdf 

14 Id.; see also Matthew R. Durose, Alexia D. Cooper & Howard N. Snyder, Recidivism 
of Prisoners Released in 30 States in 2005, U.S. DEP’T OF JUST., Apr. 2014, at 1, 15 tbl.16, 
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recidivism nationwide is due to technical violations of parole.15 Reentry 
became a national hot topic in recent years and states began to attempt 
reforms, such as returning facets of release procedures to the formerly used 
discretionary parole board.16 Yet despite significant changes in parole and 
probation policies, limitations on collateral consequences, and a public fight 
against overcriminalization, the criminal legal system continues to 
perpetuate racial disparities that uphold social hierarchy.17  

The criminal law and its civil consequences cemented racial caste and 
fostered societal acceptance and complicity. Collateral consequences were 
initially enacted as a colorblind strategy in the war on drugs—the war 
against Black people—but they became an accepted function of society.18 
Without knowing the range and depth of collateral consequences, members 
of society understand some aspects as an inherent part of daily life.19 For 
example, beginning as early as teenage years, nearly every application 
requires that you check “the box”—have you ever been convicted of a 
crime, yes, or no?20 We have all seen the box and accepted it as normal. We 
knew that checking “yes” would immediately bar access to opportunity.21 
Every member of American society reinforces caste, even through this 
small concept; we reinforce the narrative that I, the law-abiding citizen, am 
more capable and morally deserving than the criminal.   

The current criminal legal system, specifically its reentry component, 
operates to uphold and promote racial hierarchy in the United States.22 
Reentry measures, including reform strategies, do not simply fall prey to the 
transcendent nature of racial caste in American society, but rather function 
as the primary tool in maintaining White supremacy.23 True democracy 
requires equity before it can claim justice for all; until legal institutions and 
the larger society recognize the weapons of racial hierarchy and begin 

 
https://intranet.americansforthearts.org/sites/default/files/recidivism0510.pdf (“Within 3 
years of release, 49.7% of inmates either had an arrest that resulted in a conviction with a 
disposition of a prison sentence or were returned to prison without a new conviction 
because they violated a technical condition of their release, as did 55.1% of inmates within 
5 years of release.”). 

15 Allen J. Beck & Christopher J. Mumola, Prisoners in 1998, BUREAU JUST. STAT. 
BULL., Aug. 1999, at 1, 12 tbl.19, https://bjs.ojp.gov/content/pub/pdf/p98.pdf. 

16 See Piehl, supra note 13, at 8. 
17 See Kimble & Grawert, supra note 6.  
18 See generally ALEXANDER, supra note 11.  
19 Kevin Sali, 'The Box,' and Other 'Collateral' Consequences of Criminal Convictions, 

HUFFPOST (Nov. 5, 2016), https://www.huffpost.com/entry/the-box-and-other-collateral-
consequences_b_8473810. 

20 Id. 
21 Id. 
22 See generally WILKERSON, supra note 10.  
23 Id. 
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rapidly proposing and enforcing anti-racist measures, democracy cannot be 
realized.24  

I do not propose to have the solution for eradicating White supremacy 
and caste within the United States. Instead, I propose solutions to specific 
issues, and reform strategies that aim to halt and extinguish racial hierarchy 
through changes to reentry measures. Part II offers background insight into 
racial hierarchy, collateral consequences, and an anecdotal demonstration 
depicting a stark contrast of the racist system. It discusses the proposed 
normative goals of the criminal legal system and attempts to reconcile those 
values with the invisible punishments of collateral consequences. Through 
this critical lens, I argue that the true goal of the criminal law is deeply 
rooted in racial dominance. Part III argues that the criminal legal system 
maintains racial hierarchy through a description of our history, current 
reentry policies and reform strategies. Specifically, I discuss (1) public and 
employer access to criminal history, (2) the “black box,” (3) housing, and 
(4) expungement of criminal records. Reentry procedures largely fail to 
prepare individuals to lead successful lives, and instead foster indefinite 
criminalization. Part IV then proposes solutions that aim to foster true, 
equitable democracy. I propose reforms that seek to actually achieve the 
normative goals of the criminal legal system—such as, meaningful 
opportunity for incarcerated people to demonstrate rehabilitation, a 
commitment against recidivism, or that they have received their just deserts. 
Such solutions include: (1) elected parole boards where racially disparate 
outcomes are subject to investigation, (2) affirmative requirement to inform 
individuals about collateral consequences, (3) automatic sealed records and 
expungement where applicable, and (4) defunding costly prisons to 
reallocate funds to community services and reentry support facilities.  

 
BACKGROUND 

Racial hierarchy is a term that is gaining popularity but is a concept that 
has existed since the inception of the United States. This racial caste system 
is apparent in American society, but also across every aspect of the criminal 
law. Section A introduces and sets our framework for racial hierarchy 
through a brief history lesson. Section B tells a story of two very different 
Americas, one Black and one White. Section C describes collateral 
consequences and their expansive reach.  Section D attempts to reconcile 
collateral consequences and the proposed normative goals of the criminal 
legal system.  

 

 
24 See J. M. Balkin, The Constitution of Status, 106 YALE L.J. 2313, 2313-14 (1997). 
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I. AN INTRODUCTION TO SOCIAL HIERARCHY 
Social hierarchy in the United States began with European dominance 

over Native American tribes and evolved into Black genocide in the name 
of White supremacy.25  The lowest caste, African Americans, were 
enslaved, tortured, humiliated, and murdered by White elites for the 
slightest infraction.26 Rather than humane outrage, poor Whites upheld and 
enforced the system because Black dehumanization protected them from 
becoming the lowest in the caste system.27  

This race-based caste is so entrenched in American society that social 
and economic status still substantially depends on race.28 The American 
law, supposedly centered upon equality, gave power to caste by legalizing 
slavery, Jim Crow segregation, public lynching, redlining, and now gives 
power to caste through mass incarceration.29 Today it gives power to police 
brutality and the false premise that to be African American is to be criminal, 
poor, and ‘ghetto.’30 Society’s historically ingrained submission to racial 
hierarchy, paired with the legality of caste through the criminal law, 
continues to perpetuate a system created to legalize and uphold race-based 
caste and racial violence.31 

Social hierarchy existed at our nation’s inception and our legal 
institutions continue to perpetuate racial inequities that strengthen racial 
caste. The law is ineffective at promoting equality because (1) the framer’s 
version of equality was based upon societal and independent support of 
slavery, (2) the law only changes after larger social movements bring 
awareness to an issue, and (3) the law utilizes band-aids rather than 

 
25 WILKERSON, supra note 10, at 28. 
26 Id. at 46 (quoting Guy B. Johnson) (“[W]hite people during the long period of slavery 

became accustomed to the idea of ‘regulating’ Negro insolence and insubordination by 
force with the consent and approval of the law.”) Wilkerson explains,  
“Slavery so perverted the balance of power that it made the degradation of the subordinate 
caste seem normal and righteous” and in doing so “made the enslavers among the richest 
people in the world[.]” See also ALEXANDER, supra note 11, at 33 (describing how the 
narrative that Black people were inherently bestial and inferior served to alleviate White 
guilt and reconcile the tension of democratic ideals between slavery). 

27 WILKERSON, supra note 10, at 183-84.  
28 ALEXANDER, supra note 11, at 5.  
29 Id. at 16. 
30 WILKERSON, supra note 10, at 189, 234. Wilkerson details a narrative of a forty-one-

year-old White taxi driver who suffered from a life-threatening inflamed liver. His state, 
Tennessee, did not have expansive Medicaid or partner with the Affordable Care Act. 
Subsequently, he could not afford the expensive, lifesaving treatment he needed that he 
would receive had he lived across the border in Kentucky. Approaching death, he stated, 
“No way I want my tax dollars paying for Mexicans or welfare queens, . . . Ain’t no way I 
would ever support Obamacare or sign up for it. I would rather die.” This conviction and 
supremacy complex killed him. Id.  

31 See generally id. at 105-17. 
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dismantling status hierarchies.32 The law cannot demand democratic 
equality while living in and supporting a status hierarchy that perpetuates 
inequality.33 Specifically, the people who make laws tend to be those within 
the higher status hierarchies and they will not change the laws until a social 
movement forcefully tells them there is a significant problem and compels 
them to change it.34 J.M. Balkin argues that democratic governance requires 
a democratic society.35 If law and society continue to uphold racial 
hierarchy, our hope for actualizing the promises of the Constitution is 
bleak.36 

 
A. A Tale of Two Americas 

Due to the prevalence of racial hierarchy, there is an unspoken narrative 
that looms over the criminal legal system.  A White criminal is depicted as 
a person who is suffering from a traumatic experience or other reasonable 
explanation, while a Black criminal is understood as a person who is 
inherently bad or possesses negative characteristics.37 This narrative is 
obvious through institutional and individual response to crime and its 
ensuing consequences. To demonstrate the contrast, I will describe 
examples of two young men.  

The first example, Brock Turner, was dubbed “The Stanford Rapist.”38  
In 2015, the Stanford college athlete took photos of an unconscious 
woman’s breasts and subsequently raped her in public and with witnesses.39 
Turner was sentenced to six months of incarceration but would serve as little 
as three months with good behavior.40 The event quickly swept the nation 

 
32 See generally id. 
33 See id. at Ch. 4; see also Balkin, supra note 24, at 2313 (“Democratic ideals seem to 

require a further commitment to democratic forms of social structure and social 
organization, a commitment to social as well as political equality. Imagine a democracy 
organized according to strict lines of racial caste, in which all citizens have equal rights to 
express their views, vote and hold office, but in which job opportunities and life chances 
are practically and definitively limited by membership in one's social group.”).  

34 WILKERSON, supra note 10, at 70, 183-84. 
35 Balkin, supra note 24, at 2313. 
36 Id. at 2316.  
37 E.g., Bruce C.T. Wright, Violent White Folks Who Were Taken into Custody with 

Loving Care by Police, NEWSONE, (Sept. 7, 2021, 9:45AM), https://newsone.com/ 
playlist/white-arrested-with-by-police/.  

38 Kunal Dey, ‘Stanford Rapist’ Brock Turner Tackles a Minimum Wage Job Even as 
His Victim All Set to Publish Her Memoir, MEAWW (June 7, 2019, 6:39AM), 
https://meaww.com/stanford-rapist-brock-turner-living-with-parents-earning-minimum-
wage. 

39 Id. 
40 Id. But cf. Stanford Professor in Recall Effort Receives Rape Threat, ASSOCIATED 

PRESS (Feb. 14, 2018), https://apnews.com/article/9ac23bd022c746af9e8374d5a7dba330. 
Despite the public backlash Judge Persky received, as a White male elite he received much 
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as his father begged that “20 minutes of action” not ruin his son’s swimming 
career.41 Presiding Judge Persky considered the “severe impact” of prison 
and “adverse collateral consequences” in his sentencing decision.42 Turner 
was also sentenced to three years of probation.43 He now lives with his 
parents in their $300,000 dollar home and earns twelve dollars an hour in 
an entry-level position.44 He travels to work in his own vehicle.45 As is 
standard for sex-offenses, Turner will remain on the sex-offender registry 
for the rest of his life.46  

In stark contrast, the second example features another national phenom, 
Brian Banks. Banks, a Black juvenile, was a star high school athlete 
committed to the University of Southern California with a full ride 
scholarship47 when he was falsely accused of raping a female peer.48 Banks 
was immediately taken into custody and given a bond of over one million 
dollars.49 His mom sold her house and car in order to pay his legal fees.50  

After pleading guilty and serving five years and two months in prison, 
Banks was exonerated in 2012.51 At the time his accuser confessed to her 
perjury, Banks “only had a dollar and some change left to his name.”52 
Unlike Turner, who had a job, comfortable housing, and transportation, 
Banks faced financial burdens, technical parole requirements, and 
transportation hurdles immediately upon release.53  

 
public support. Id. Stanford Law Professor received violent threats of sexual assault for 
leading a campaign to remove the judge who gave Brock Turner a lenient sentence. Id. 
“Dauber said the letter she received Wednesday said: ‘Since you are going to disrobe 
Persky, I am going to treat you like ‘Emily Doe.’ Let’s see what kind of sentencing I get 
for being a rich [W]hite male.’” Id. Social hierarchy is even demonstrated in the public 
backlash to a critique of a dominate caste member’s shocking sentencing decision, the 
sentence and criticism both empowered support from White men protecting their status. Id. 

41 Dey, supra note 38.  
42 Marina Koren, Why the Stanford Judge Gave Brock Turner Six Months, THE 

ATLANTIC (June 17, 2016), https://www.theatlantic.com/news/archive/2016/06/stanford-
rape-case-judge/487415/ (providing an example of how race privilege affects sentencing).  

43 Dey, supra note 38. 
44 Id.  
45 Id. 
46 Koren, supra note 42. 
47 Brian Banks, HISTORY VS. HOLLYWOOD [hereinafter HISTORY VS. HOLLYWOOD], 

https://www.historyvshollywood.com/reelfaces/brian-banks/. 
48 Brian Banks, CALIFORNIA INNOCENCE PROJECT [hereinafter INNOCENCE PROJECT], 

https://californiainnocenceproject.org/read-their-stories/brian-banks/.   
49 HISTORY VS. HOLLYWOOD, supra note 47. 
50 Id.  
51 INNOCENCE PROJECT, supra note 48. 
52 HISTORY VS. HOLLYWOOD, supra note 47. 
53 Id. 
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The reality of two different Americas in the criminal legal system is all 
too familiar for the Black community. The undercaste in the United States 
faces rushed convictions and plea bargains, harsher sentences, and 
heightened parole expectations.54 Its members also face more collateral 
consequences due to race—even when they are innocent.55   

 
B. Collateral Consequences 

Collateral consequences gained attention among legal scholars and 
activists over the past decade.56 Two categories emerged: ostensibly non-
penal civil sanctions and “invisible punishments.”57 Formal sanctions 
include exclusion from public housing, deportation, disqualification from 
licensure applications such as a commercial driver’s license, loss of public 
benefits, employment discrimination, or disfranchisement.58 Informal, or 
invisible punishments, include social concerns seemingly outside the 
breadth of the law.59 They include negative social, economic, emotional, 
medical, and psychological consequences.60 Criminal convictions can affect 
a person’s ability to retain custody rights of their children and can result in 
a forfeiture of their pension.61  

The heightened concern for collateral consequences rose to the Supreme 
Court in 2010. In Padilla v. Kentucky, the Supreme Court addressed a 
formal collateral consequence, holding that because deportation is 
“intimately related to the criminal process,” a defendant has a Sixth 
Amendment right to be informed of collateral consequences that attach to a 
guilty plea.62 However, this requirement is strictly limited in scope. The 
Court reasoned that the duty to advise on civil sanctions exists only where 
the collateral “consequence is truly clear” and severe, as it is in the 
deportation context.63 Padilla held little water, as it applies only to 
deportation, and collateral consequences continue to be a national concern.  

In 2017 the Court addressed whether North Carolina could prohibit sex 
offenders from accessing the internet.64 In the majority opinion, Justice 
Kennedy shared concern regarding the severity of “restrictions on persons 

 
54 See generally ALEXANDER supra note 11. 
55 Id. 
56 Chin, supra note 7, at 234. 
57 Logan, supra note 8, at 1104. 
58 Id.; Chin, supra note 7, at 233. 
59 Logan, supra note 8, at 1104. 
60 Id. 
61 Chin, supra note 7, at 235. 
62 Padilla v. Kentucky, 559 U.S. 356, 357 (2010). 
63 Id. at 358. 
64 Packingham v. North Carolina, 137 S. Ct. 1730, 1737-38 (2017). 
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who already have served their sentence . . . .”65 These lifelong punishments, 
often unrelated to the original crime, raise concerns regarding the normative 
values of the criminal legal system as a whole.66  

 
C. Squaring Normative Values and Collateral 

Consequences 
The proposed normative goals of punishment through the criminal legal 

system are (1) retribution, (2) deterrence, (3) rehabilitation, and (4) 
incapacitation.67 Retribution is the backward-looking theory of punishment; 
it argues that a wrongdoer should be punished because he deserves it.68 
Retribution, however, has a proportionality limiting principle that asks 
whether the punishment fits the crime.69  Where collateral consequences are 
concerned, it is unlikely that they serve a true retributive goal. For instance, 
many formerly incarcerated persons were convicted of drug possession and 
served prison sentences, only to return to their communities and face 
discrimination and legalized trauma at every turn.70 Collateral 
consequences often extend beyond just deserts because a lifetime of 
punishment rarely fits the crime.71  

The remaining theories of punishment are forward looking. The 
deterrence theory of punishment aims to deter future crimes rather than 
correct past crimes.72 The theory of rehabilitation values punishment that 
improves the offender’s character so that they will conform to the law.73 It 
hopes that by removing an offender from society, they might recuperate, 
learn societal expectations, and reenter as a nonthreatening, productive 

 
65 Id. at 1737. 
66 See id. 
67 Mike C. Materni, Criminal Punishment and the Pursuit of Justice, 2 BR. J. AM. LEG. 

STUDIES 263, 264-66 (2013). 
68 Id. 
69 O’Neil v. Vermont, 144 U.S. 323, 339-40 (1892) (determining that “all punishments 

which by their excessive length or severity are greatly disproportionate to the offenses 
charged”); see also Robinson v. California, 370 U.S. 660 (1962) (prohibiting punishment 
of “mere status”). 

70 ALEXANDER, supra note 11, at 117-29.  
71 See Materni, supra note 67, at 280, for a scathing critique of retributivism. 
72 Sanford H. Kadish, Foreword: The Criminal Law and the Luck of the Draw, 84 J. 

CRIM. L. & CRIMINOLOGY 679, 686 (1994). 
73 Materni, supra note 67, at 291. 
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member of society.74 Lastly, incapacitation theory assumes that offenders 
will reoffend and should be incapacitated to prohibit them from doing so.75  

Collateral consequences also do not serve the forward-looking 
normative goals of punishment. Specifically, a person cannot be deterred by 
consequences of which he is unaware.76 Except in “truly clear” deportation 
cases, defendants do not have a right to know the long-term consequences 
of a criminal act nor a conviction of guilt.77 Most defendants are unaware 
of the long-term negative effects of a criminal conviction, so it is a fallacy 
to believe that such hidden consequences would deter crime.78  

Similarly, incapacitation does not prevent offenders from offending 
again. In fact, the structure of the current system not only fails to prevent 
re-offense, but it fosters an environment in which offending again is the 
only option.79 Lastly, rehabilitation cannot be a legitimate goal of a system 
that refuses to provide a meaningful opportunity to reenter society.80 It is 
nearly impossible to demonstrate rehabilitation when punishment never 
ends because they are prohibited from basic civil dignities, such as 
employment and regaining custody of their children.81  

Considering every proffered goal and value of the criminal law, 
collateral consequences remain an unnecessary punishment. So then, what 
goal is served through arbitrary punishment that never ceases? Is it possible 
that the true goal of criminal punishment is to uphold racial hierarchy?  

 

 
74 Id. at 291; see also Michael S. Moore, Law and Psychiatry: Rethinking the 

Relationship, CAMBRIDGE UNIVERSITY PRESS 234 (1984) (arguing that there is a 
distinction between rehabilitation that aims to make sure that the criminal no longer poses 
a threat to society, thus making the community “better off as a whole,” and rehabilitation 
that focuses on the criminal and aims at allowing him to return to society and live a 
“flourishing and successful” life). 

75 Materni, supra note 67, at 294. 
76 ALEXANDER, supra note 11, at 121-22. 
77 Padilla v. Kentucky, 559 U.S. 356, 357 (2010). 
78 ALEXANDER, supra note 11, at 121-22. 
79 Id. at 118-20 (describing the cycle after receiving the prison label that results in a 

high percentage of non-violent re-offenses due to the “increased risk of arrest because their 
lives are governed by additional rules that do not apply to everyone else.”); see also Cheryl 
Lero Jonson & Francis T. Cullen, Prisoner Reentry Programs, 44 CRIME & JUST. 517, 525 
(2015) (“Mounting evidence exists that the effect of imprisonment on reoffending is likely 
null or criminogenic.”).  

80 See generally FRANK R. PRASSEL, CRIMINAL LAW, JUSTICE, AND SOCIETY 22-54 
(1979). 

81 See NAT’L RSCH. COUNCIL, NEW DIRECTIONS IN THE REHABILITATION OF CRIMINAL 
OFFENDERS (Susan E. Martin, Lee B. Sechrest & Robin Redner eds., 1981). 
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II. THE CRIMINAL REENTRY SYSTEM FUNCTIONS AS HIERARCHY 
MAINTENANCE 

Section A discusses the history of discrimination in the criminal law. 
Section B introduces reentry concerns. Section C critiques those concerns 
from a racial hierarchy lens. 

 
A. A Brief History: How Past Governmental and Social 

Atrocities Impact the Criminal Law Today 
For much of the nation’s short history, African Americans suffered at 

the hands of White people through mass genocide and slavery.82  
Abolishment of slavery came only after a gruesome civil war, yet the social 
and legal system was firmly secured in place.83 The White elites governed 
and benefitted at the expense of the poor Whites, who gripped onto a 
minutia of status by enforcing subjugation through violence against Black 
and Native people.84 Though slavery remained abolished, racial caste 
remained cemented.85 As a result, states revised laws to utilize criminal 
punishment as legal slavery—free and violent labor.86 Black Americans 
were arrested for obscene “crimes,” like merely existing, and tossed quickly 
back into slavery. They were then treated even worse due to the lack of 
property protection from their former ‘owners.’87 

In time, despite civil improvements such as the 15th Amendment, racial 
caste became further entrenched in legal institutions and society alike 
through Jim Crow laws.88 A Black person might be viciously lynched by 
popular and unfettered terrorist organizations for even looking ‘incorrectly’ 
at a White person.89 Further, with full legal authority, formal segregation 
ensued, and businesses refused to hire Black people, schools refused to 
teach Black children, and civil dignities were denied.90 These punishments 
exist in eerily similar forms today through over-policing of Black 
communities, mass incarceration, and collateral consequences.91 Mass 

 
82 WILKERSON, supra note 10, at 43-45.  
83 Id. at 48. 
84 ALEXANDER, supra note 11, at 31, 35, 42 (describing White elite use of “racial 

bribe[s]” to keep political and economic control by giving poor Whites superiority over 
African Americans). 

85 Id.  
86 Id. at 35. Vagrancy laws made it a criminal offense not to work. Id. These laws were 

exclusively enforced against Black people and then upon conviction, convict laws allowed 
the hiring out of incarcerated persons to plantation owners and private companies. Id.  

87 See id. at 38-39. 
88 Id. at 38-44. 
89 Id. at 38. 
90 Id. at 38-44. 
91 See id.  
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incarceration largely is attributed to “the war on drugs” which was the 
powerful political agenda that used coded and colorblind language to 
continue enforcing racial hierarchy and maintain social dominance.92  

Today, the criminal legal system operates to secure a lifetime 
punishment and banishment from liberty to the undercaste.93 Yet only one 
category of crime, first degree murder, mandates a punishment of lifetime 
incarceration.94 The people subject to such punishments are not discussed 
here as this paper is primarily concerned with reentry after incarceration. 
The other category of crimes includes those convictions that result in 
criminal punishment, but sentences do not extend to lifetime incarceration. 
However, as identified by Michelle Alexander, the label is the key to the 
punishment; the system marks people as criminals and limits their freedom 
even after release, through formal collateral consequences and their 
invisible counterparts.95 Unsurprisingly, both categories convict and punish 
Black and Latin Americans at unconscionable rates.96  
 

B. Reentry Concerns 
First, parole and probation agencies function as the operator or 

supervisor of reentry procedures.97 Historically, parole boards were the 
 

92 Id. at 17 (“So long as large numbers of African Americans continue to be arrested 
and labeled as drug criminals, they will continue to be relegated to a permanent second-
class status upon their release . . . . The system of mass incarceration is based on the prison 
label, not prison time.”). 

93 Id. at 21.  
 

Chapter 4 considers how the caste system operates once people are 
released from prison. In many respects, release from prison does not 
represent the beginning of freedom but instead a cruel new phase of 
stigmatization and control. Myriad laws, rules, and regulations 
discriminate against people with criminal records and effectively prevent 
their meaningful reintegration into the mainstream economy and society. 
I argue that the shame and stigma of the “prison label” are, in many 
respects, more damaging to the African American community than the 
shame and stigma associated with Jim Crow. The criminalization and 
demonization of black men has turned the black community against 
itself, unraveling community and family relationships, decimating 
networks of mutual support, and intensifying the shame and self-hate 
experienced by the current pariah caste.  

 
   Id. 
94 United States Sentencing Commission, Guidelines Manual, §2A1.1 (Nov. 2021) 

[hereinafter Guidelines Manual]. 
95 ALEXANDER, supra note 11, at 117-58. 
96 Id. at 122-23.  
97 Piehl, supra note 13, at 7 (“The number of people supervised by probation and parole 

agencies outnumbers the number incarcerated by about six times. All told, about 7 million 
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determining factor in whether a person would be released from prison.98 
Due to the vast discretion given to parole boards, significant racially 
disparate outcomes became obvious and a political movement for equality 
ensued.99 However, over time, the supervisory system continued to 
discriminate against minorities through formal procedures and severely 
punishing technical violations.100 Parolees are returned to prison at striking 
rates due to technical violations;101 this zero tolerance mindset does not 
account for the substantial hurdles newly free citizens face.102  

 
people, or nearly 3 percent of the U.S. adult population, have their daily activities 
monitored by local, state, or federal criminal justice authorities.”).  

98 Jonson & Cullen, supra note 79, at 519. 
99 Id. (describing the two political perspectives of parole: For liberals, “[t]heir discretion 

was seen as unfettered, inequitable, and an invitation for racial and class bias. For 
conservatives, parole boards were a source of unwarranted leniency, allowing dangerous 
offenders serving long sentences to ‘con’ board members into returning them to the 
community prematurely.”).  

100 Cf. James Austin, Prisoner Reentry: Current Trends, Practices, and Issues, 47 
CRIME & DELINQUENCY 314 (2001). 

 
Florida is another state where discretionary parole release was 

abolished in 1983 and inmates receive $100 and a bus ticket. A transition 
office is located at each facility. All inmates must serve 85% of their 
sentences, but only inmates sentenced for violent, habitual, and certain 
other crimes are required to be under some form of release supervision. 
All others must only report to the local sheriff unless it is a condition of 
supervision. 
 

Id. at 333. Also consider that because the criminal legal system targets minorities, Black 
and Hispanic people make up 56% of the prison population despite only accounting for 
28% of the general population. John Gramlich, Black Imprisonment Rate in the U.S. Has 
Fallen by a Third Since 2006, PEW RSCH. CTR. (May 6, 2020), https://www. 
pewresearch.org/fact-tank/2020/05/06/share-of-black-white-hispanic-americans-in-
prison-2018-vs-2006/.   

101 Michael Finch II, Why ‘Technical’ Violations Are Still Sending Ex-Cons Back to 
California Lockups, THE SACRAMENTO BEE (June 27, 2019, 7:23AM), https://www. 
sacbee.com/news/california/article231975682.html. 

102 See Logan, supra note 8; see also Christine S. Scott-Hayward, The Failure of 
Parole: Rethinking the Role of the State in Reentry, 41 N.M. L. REV. 421, 422 (2011). 

 
People released to parole are generally subjected to a large number 

of conditions, including regular reporting to a parole officer, avoiding 
police contact, submitting to drug testing, and finding and maintaining 
employment. As one commentator has noted: "Although some 
conditions are clearly aimed at supporting the [individual] in transition, 
the total effect may be to create another layer of challenge to what is an 
already daunting situation. 

 
Id. 
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To be paroled, many states require that incarcerated people demonstrate 
their remorse and rehabilitation to a board who determines their character, 
often without ever meeting them face to face, by revisiting their case and 
often including the victim (this generalization does not consider other 
supervisory structures such as probation or supervisory release).103 The 
parole system also fails to provide support or preparation for reentry into 
the community.104 Most formerly incarcerated people “are released directly 
from the facility in which they are presently housed with no concerted effort 
to initiate a reentry process.”105 The few states that have reentry programs 
generally initiate the program only a few weeks prior to discharge.106 
Assistance might include: $25 to $200 plus bus fare and clothing, “exposure 
to education, job readiness, substance abuse counseling, and information on 
resources available in the community from other state, local, and private 
agencies. Few states provide any assistance on securing housing upon 
release.”107  

Second, formal policies impact reentry and create many collateral 
consequences. For the purposes of this paper, I will focus on (1) public and 
employer access to criminal history, (2) the “black box,” (3) housing, and 
(4) expungement of criminal records. First, criminal history information is 
readily available online, to employers, and to law enforcement.108 Easy 
access to criminal records adversely affects a person’s social interactions, 
job prospects, and future interactions with law enforcement.109 Second, 
even in regions where “ban the box” movements are successful, employers 
can still see gaps in employment history and make judgements about them, 

 
103 Joan Petersilia, When Prisoners Return to Communities: Political, Economic, and 

Social Consequences, FED. PROB., June 2001, at 3, 3-7 (describing how victims are often 
allowed in parole board decision making, especially to plea bargained cases). 

104 Austin, supra note 100, at 326. 
105 Id. 
106 Id.  
107 Id. For example, Washington has the most comprehensive reentry program as it is 

statutorily required that all incarcerated people be assessed within two years of their release 
date for all risks and needs to form a plan for release. Id. Thirty to forty percent of 
incarcerated people in Washington attend one of two prerelease centers (minimum security 
facilities for low-risk offenders) for reentry intervention. Id. Nevada, in comparison, has 
no formal release program. Id. Its citizens are released with $25, transportation, and a 
requirement to register as ex-convicts with local law enforcement. Id. 

108 See Piehl, supra note 13, at 8-9. 
109 See id.; see also Devon Link, Fact Check: Daunte Wright’s Outstanding Warrant 

Unrelated to Misaddressed Court Documents, USA TODAY (Apr. 20, 2021, 2:41 PM), 
https://www.usatoday.com/story/news/factcheck/2021/04/19/fact-check-daunte-wright-
warrant-unrelated-misaddressed-court-docs/7277143002/. Twenty-year-old Daunte 
Wright, a Black male, was recently killed by a police officer in Minnesota. Id. He was 
initially stopped for driving with expired tags, but when the officers discovered there was 
an outstanding warrant for his arrest, the interaction intensified and became fatal. Id.  
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likely based on stereotypes.110 Third, although stable housing is essential 
for successful reentry, it is incredibly difficult for formerly incarcerated 
citizens to secure housing.111 Public housing excludes past offenders 
through federal regulation.112 Private housing opportunities are limited due 
to high deposit and rent costs, as well as rental applications that require 
proof of income, criminal history, and credit checks.113 And finally, 
expungement of a criminal record requires initiation by the person 
convicted of a crime.114 For people focused primarily on securing housing 
and employment, searching through new laws and learning to petition for 
expungement as a pro se litigant is likely not on their radar.115   

The last reentry issue concerns social-emotional support and mental 
health services. Incarceration is traumatic on individuals and families, yet 
our reentry policies fall horrifyingly short of adequate services.116 As 
previously stated, formerly incarcerated citizens are excluded from many 
public benefits such as public housing, driver licenses, food stamp 
eligibility, and federal loans.117 They also are usually not given support 
upon release, other than bus fare and a parole officer who, on average, has 
seventy cases.118 While physical needs are not even adequately addressed, 
mental health support falls to the wayside.119   

 

 
110 See generally Dallan F. Flake, Do Ban-the-Box Laws Really Work?, 104 IOWA L. 

REV. 1079, 1112 (2019).  
111 Katharine H. Bradley, R.B. Michael Oliver, Noel C. Richardson & Elspeth Maclean 

Slayter, No Place Like Home: Housing and the Ex-Prisoner, CMTY. RES. FOR JUST. (2001), 
https://www.researchgate.net/publication/239616156_No_Place_Like_Home_Housing_a
nd_the_Ex-Prisoner ("Housing is the lynchpin that holds the reintegration process together. 
Without a stable residence continuity in substance abuse and mental treatment is 
compromised. Employment is often contingent upon a fixed living arrangement.").  

112 Eumi K. Lee, The Centerpiece to Real Reform? Political, Legal, and Social Barriers 
to Reentry in California, 7 HASTINGS RACE & POVERTY L.J. 243, 254 (2010); 24 C.F.R. § 
966.4(l)(5)(iii) (stating that landlords may consider “[a]ny criminal activity that threatens 
the health, safety or right to peaceful enjoyment of the premises by other residents” when 
making lease agreements or eviction decisions). 

113 Id.  
114 See Piehl, supra note 13, at 18.   
115 See id.  
116 See Petersilia, supra note 103, at 4-5. 
117 Chin, supra note 7, at 241; Logan, supra note 8, at 1109.   
118 Petersilia, supra note 103, at 6 (On average, parolees meet with parole officers for 

less than fifteen minutes during two face-to-face contacts per month).  
119 Criminal Justice, MENTAL HEALTH AMERICA, https://www.mhanational.org/issues/ 

criminal-justice (last visited Apr. 26, 2022). 
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C. Even Reentry Reform Strategies Uphold Racial 
Hierarchy 

Understandably, as concern for reentry procedures increased 
nationwide, so did reform strategies. For the purposes of this paper, I will 
address only reform strategies for the formerly described reentry concerns. 

First, reform strategies for supervisory and parole agencies include 
funding reallocations and added discretion. Funding changes would 
reallocate prison budgets to create pre-release facilities.120 Reforming strict 
mandatory parole procedures to include discretion in parole violations to 
prevent recidivism is also a meaningful suggestion. “Parole officers are 
charged with enforcing conditions of release, including finding and 
maintaining employment, no drug use, and not associating with known 
criminals.”121 Because funding for parole offices is miniscule and caseloads 
are high, parolees lack access to meaningful interventions or support, and 
parole officers lack resources and time to appropriately express empathy or 
offer mercy to parolees.122  

Second, many states introduced policy reform proposals or enacted 
changes to decrease collateral consequences.123 Most policy reforms are 
concerned with whether the collateral consequence is tightly related to a 
public safety concern to ensure that the consequence serves a normative 
goal.124 For example, in 2012, Massachusetts began to limit access to 
criminal history,125 which also impacts housing and employment 
opportunities. Currently, “standard access for potential landlords and 
employers includes only pending criminal matters, felony convictions for 
the past ten years (dated from disposition or release from incarceration, 
whichever is later), and misdemeanor convictions for the past five years 
(with the same timing convention).”126  

Third, the national discussion continues to gain steam regarding 
expungement and resentencing, especially for marijuana possession.127 
Most states who have legalized marijuana, or lessened its sentences, 
followed the United States Sentencing Commission by deciding not to make 

 
120 See e.g., Austin, supra note 100, at 324. 
121 Petersilia, supra note 103, at 4. 
122 See id. 
123 Piehl, supra note 13, at 5.  
124 Id. at 9.  
125 Id. at 15. 
126 Id. The new law also shortened the waiting period for individuals to seal their 

criminal records “from 15 years to 10 years for felonies and from 10 years to 5 years for 
misdemeanors.” Id. 

127 Id. at 14-16. 
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resentencing automatic, but affirmatively encouraged those affected to 
apply for resentencing. 128 

Lastly, some discussion and proposals arose regarding social-emotional 
and mental health support for formerly incarcerated citizens, or any citizen 
under government supervision. For example, “Alabama created a Justice 
Reinvestment policy framework that was passed and signed into law in 
2015 as Senate Bill 67. This framework includes policies to strengthen 
community-based supervision and prioritize the imprisonment of violent 
and dangerous offenders.”129 

While this framework does not appear to directly impact reentry, it does 
so indirectly by: (1) keeping citizens in their communities rather than 
subjecting them to prison trauma and collateral consequences, (2) funding 
and stabilizing parole offices, and (3) establishing lesser sanctions for 
technical parole violations prior to full revocation of parole or probation.130  

While reforms provide meaningful discussions and change, they are not 
comprehensive enough to combat a system of racial oppression.131 Reforms 
that do not aim to stop the cycle of overcriminalization, mass incarceration, 
collateral consequences, and recidivism that maintains racial hierarchy will 
always fall prey to the racial caste.132 At minimum, reform strategies must 
include evaluation of parole and reentry facilities and procedures to analyze 

 
128 Id. at 14. Missouri also decreased the waiting period for expungement of many 

nonviolent crimes to seven years for felonies and three years for misdemeanors. Id. The 
waiting period is deemed reasonable because the risk of recidivism is greatly lower several 
years after release. Id. 

129 Id. at 8; Justice Reinvestment in North Carolina: Three Years Later, JUST. CTR., 
Nov. 2014, at 1, 1-7 [hereinafter Justice Reinvestment]. 

130 Justice Reinvestment, supra note 129, at 6 (discussing how the changes decreased 
prison admissions by 21 percent, resulted in the closure of 10 prisons saving $48 million 
some of which was reinvested into probation offices, and “reduced the number of 
probationers being revoked to prison by 50 percent . . . .”).  

131 See David Cole, No Equal Justice, 1 CONN. PUB. INT. L.J. 19, 27 (2001) (“Those 
double standards are not, of course, explicit; on the face of it, the criminal law is color-
blind and class-blind. But in a sense, this only makes the problem worse. The rhetoric of 
the criminal justice system sends the message that our society carefully protects everyone’s 
constitutional rights, but in practice the rules assure that law enforcement prerogatives will 
generally prevail over the rights of minorities and the poor. By affording criminal suspects 
substantial constitutional protections in theory, the Supreme Court validated the results of 
the criminal justice system as fair. That formal fairness obscures the systemic concerns that 
ought to be raised by the fact that the prison population is overwhelmingly poor and 
disproportionately black.”).  

132 See id. at 28 (“To suggest that a ‘color-blind’ set of rules is sufficient is to ignore 
the lion’s share of inequality that pervades the criminal justice system today. The 
disparities I discuss are built into the very structure and doctrine of our criminal justice 
system, and unless and until we acknowledge and remedy them, we will have ‘no equal 
justice.’”). 
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whether disparate racial outcomes exist and provide checks and balances to 
remedy the issue. 

 
III. PROPOSED SOLUTIONS TO DISMANTLE RACIAL HIERARCHY IN 

THE CRIMINAL REENTRY CONTEXT 
Despite meaningful progress, no reform strategy explicitly creates a 

plan to dismantle racial hierarchy. Thus, the reforms infallibly will fall prey 
to the well-oiled system of racial hierarchy and result in disparate outcomes. 
To prevent the 403 years-long cycle,133 I propose progressive advancements 
to reentry procedures and reforms that aim to shift our collective mindset 
from helping fix issues to extinguishing racial hierarchy. Section A 
discusses reentry procedures including facilities and parole boards. Section 
B address policy and administrative change to collateral consequences. 
Section C proposes reallocation of funds and resources to build supportive 
communities and meaningful alternatives to incarceration. Lastly, Section 
D evaluates how a true democratic society would respond to racial 
hierarchy.  

 
A. Reentry Procedures: Facilities and Parole Discretion 

As previously discussed, most states abandoned antiquated 
discretionary parole boards that resulted in racial disparities for mandatory 
parole procedures. Due to the history of racial violence and disparity 
rampant in the criminal legal system, reentry decisions must be completely 
rid of the constitutional standard that requires proof of intentional 
discrimination.134 Legal institutions can no longer pretend that social norms 
and formal policies alike operate equitably along racial lines simply because 
the statutes or government actions are clear of racially motivated 
language.135 Colorblind theology will not provide true justice, so it is 
essential that the system of racial hierarchy is acknowledged prior to making 
substantive changes to policy.  

Beginning with this premise, procedures can be altered to protect 
against disparate outcomes and to prohibit hierarchy maintenance. I propose 
a system that operates as follows. First, parole boards should consist of 
elected community members, just as judges who make sentencing 
determinations are subject to political accountability through elections.136 

 
133 Khushbu Shah & Juweek Adolphe, 400 Years Since Slavery: A Timeline of American 

History, THE GUARDIAN (Aug. 16, 2019, 2:00 PM), https://www.theguardian.com/ 
news/2019/aug/15/400-years-since-slavery-timeline. 

134 Alexander v. Sandoval, 532 U.S. 275, 280-81 (2001). 
135 See id. See generally ALEXANDER, supra note 11, at 165. 
136 For a current analysis of Parole Board appointments see Jason Robey & Edward E. 

Rhine, Parole Board Members: Statutory Requirements, Educational Achievements, and 
Institutional Structure, ROBINA INST. CRIM. L. & CRIM. JUST. (Mar. 1, 2017), 
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This would provide public accountability and, hopefully, diverse 
perspective. Without proposing that discretion is a meaningful solution on 
its own, striking the right balance between discretion and strict schemes 
could provide more equitable outcomes.137 Discretion must then be 
reintroduced to parole decisions. Parole can no longer initiate only upon 
sentence expiration, nor can it be determined by case studies or victim 
statements.138 To meet any normative goals of the criminal legal system, 
people who are incarcerated must have a meaningful opportunity to 
demonstrate rehabilitation, a commitment against recidivism, or that they 
have received their just deserts.139 Parole decisions must be viewed as the 
beginning of the end of punishment, rather than the link that extends 
punishment from incarceration to the larger society.140  

Discretion for parole would not be unregulated, though.141 To protect 
against repeating the former disparate results, parole decisions would be 
subject to guidelines and scrutiny.142 Guidelines might consist of a rubric to 
determine whether a person demonstrates readiness to reenter society 
through a reentry facility.143 Much like the federal sentencing guidelines 
that set reasonable standards for sentencing, parole guidelines would set 
reasonable expectations to begin the release process.144 It is essential that 

 
https://robinainstitute.umn.edu/news-views/parole-board-members-statutory-
requirements-educational-achievements-and-institutional.  

137 See ASS'N OF PAROLING AUTHS. INT’L & NAT’L INST. OF CORRS., A HANDBOOK FOR 
NEW PAROLE BOARD MEMBERS 5 (Peggy Burke ed., 2003) [hereinafter A HANDBOOK FOR 
NEW PAROLE BOARD MEMBERS] (“Because few parole boards had explicit criteria or 
policies for their release decisions, those decisions were criticized as arbitrary and 
capricious . . . and driven more by the individual prejudices and idiosyncrasies of board 
members than by research-based predictions of parole success."). 

138 Id. 
139 Materni, supra note 67, at 291; see also Moore, supra note 74, at 293. 
140 See Materni, supra note 67, at 291. 
141 For excruciating tales of unregulated parole operations, see Mae C. Quinn, 

Constitutionally Incapable: Parole Boards as Sentencing Courts, 72 SMU L. REV. 565, 
595-97 (2019). See also Edward R. Hammock & James F. Seelandt, New York's Sentencing 
and Parole Law: An Unanticipated and Unacceptable Distortion of the Parole Boards' 
Discretion, 13 ST. JOHN’S J. LEGAL COMMENT 527, 532 (1999) (“New York courts have 
simply refused to question the decisions of the Parole Board in the latter's exercise of 
discretionary power to grant or refuse parole unless the petitioner can conclusively prove 
that the Board has failed to comply with statutory factors.”).  

142 See Quinn, supra note 141, at 596 (“Although the state had conducted its own 
internal investigation substantiating these actions, no serious disciplinary action was taken. 
It was not until a press conference was called to shed light on these activities months after 
the fact, resulting in national attention,” that resulted in disciplinary action.). 

143 Guidelines Manual, supra note 94.  
144 Cf. id. (“Congress sought reasonable uniformity in sentencing by narrowing the wide 

disparity in sentences imposed for similar criminal offenses committed by similar 
offenders.”). 
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mitigation is limitless and that people who are incarcerated have an 
opportunity to present themselves to the board so that the purpose remains 
focused on ending punishment and preparing people for reentry.145  

Discretionary parole decisions, even based on guidelines, must be 
documented to provide opportunity for investigation.146 For example, if a 
parole board at Prison A has a 50% White population and 50% Black 
population for the same crime, but 48% of the White population is paroled 
early and only 20% of the Black population is paroled early there is obvious 
reason for investigation. Thus, racially disparate outcomes must be 
sufficient to trigger a violation, contrary to other constitutional standards 
that require proof of intentional discrimination.147 Investigations and 
proposals might reflect the Department of Justice’s overview of law 
enforcement agencies who systematically deprive people of their civil 
rights.148 Alternatively, accountability might simply be a statutory provision 
that requires a new review of all denied paroles by an independently 
appointed board.149 This process might also include new training and 
observation to prevent continued racial disparity.150    

Lastly, technical violations of parole must follow suit. Discretion by 
parole officers and strict guidelines that require jail time for technical 
violations both contribute to racial hierarchy maintenance.151 The Alabama 
policy that provides less harsh punishments for technical parole violations 
still sends a person to jail.152 Even the short jail time creates a spiral effect 

 
145 For an example of a Missouri parole board that focused only on victim impact 

statements rather than a defendant’s due process rights, see Quinn, supra note 141. 
146 Hammock & Seelandt, supra note 141, at 532 (describing conclusive proof of a 

parole board’s statutory violation on a case-by-case basis).  
147 See City of Mobile, Ala. v. Bolden, 446 U.S. 55 (1980) (holding that voting rights 

cases require proof of intentional discrimination) (emphasis added). 
148 Conduct of Law Enforcement Agencies, U.S. DEP’T OF JUST. (Apr. 21, 2021), 

https://www.justice.gov/crt/conduct-law-enforcement-agencies. 
149 For an example of a community oversight board created to better serve the 

community from a prosecutorial perspective, see Laurie L. Levenson, Do Prosecutors 
Really Represent the People? A New Proposal for Civilian Oversight of Prosecutors, 58 
DUQ. L. REV. 279, 292 (2020) (“On-site community representatives who have the authority 
to question prosecutors' exercise of discretion would more powerfully ensure that the 
voices of more members of the community are heard.”). 

150 See id. at 292-95 (describing the ways in which oversight boards provide insight, 
correction, observation, and other benefits).  

151 See Alexander v. Sandoval, 532 U.S. 275, 280-81 (2001). For excruciating tales of 
unregulated parole operations, see also Mae C. Quinn, Constitutionally Incapable: Parole 
Boards as Sentencing Courts, 72 SMU L. REV. 565, 595-97 (2019). See also Alexander, 
supra note 11, at 119 (“more than one-third (35 percent) of prison admissions result from 
parole violations. . . . About as many people were returned to prison for parole violations 
in 2000 as were admitted to prison in 1980 for all reasons.”) (emphasis in original).  

152 Piehl, supra note 13, at 8; S.B. 67, 2015 Reg. Sess. (Ala. 2015). 
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that results in loss of employment, children left without care, or custody 
consequences that follow.153 Though this statute is progressive, it does not 
permeate throughout the system. First, discretion in technical parole 
violations should also mirror the guidelines and accountability measures 
previously discussed. Parole officers have unrealistic caseloads and are 
unable to provide support and empathy to each parolee.154 Guidelines would 
allow parole officers to exercise empathy and prevent them from exercising 
discriminatory and harsh responses that result in recidivism.155  

Second, reentry facilities must be fully funded and adequately 
resourced.156 The goal for reentry facilities must be to halt punishment and 
instead provide a public service that provides necessary support for people 
transitioning from incarceration to the outside world so that they have the 
tools for successful reentry.157  

A fully funded public service facility that exists to support criminals is 
a lofty and progressive goal that inevitably will receive substantial pushback 
from those aligned with the tough on crime mentality.158 However, tough 
on crime politics promotes mass incarceration, recidivism, and creates more 
crime.159  

The question then must become, how would reentry facilities differ 
from our current system of incarceration? Either way, people are housed in 
facilities without access to their civil liberties.160 Progressive reentry 
facilities differ from prison in several meaningful ways. First, reentry 
facilities would be necessarily used during a transition period prior to 
release from incarceration.161 Facility entry might be triggered by a parole 

 
153 See Piehl, supra note 13, at 9.  
154 Petersilia, supra note 103, at 4. 
155 See supra text accompanying note 149 and note 150 for a discussion on 

accountability measures and guidelines. 
156 See Austin, supra note 100, at 326 (comparing reentry programs in four different 

states, one of which was completely abandoned due to budget cuts). See generally Francis 
T. Cullen, The Twelve People Who Saved Rehabilitation: How the Science of Criminology 
Made a Difference, 43 CRIMINOLOGY 1 (2005). 

157 See Danielle S. Rudes, Jill Viglione & Faye S. Taxman, Gendered Adherence: 
Correctional Officers and Therapeutic Reform in a Reentry Facility, 97 PRISON J. 496 
(2017). 

158 See ALEXANDER, supra note 11, at 7-9.  
159 See generally id. (describing how the cycle from tough on crime politics led to mass 

incarceration, crime college, a reliance upon crime for survival due to collateral 
consequences, and an inability to thrive upon reentry). 

160 Danielle S. Rudes, Jennifer Lerch & Faye S. Taxman, Implementing a Reentry 
Framework at a Correctional Facility: Challenges to the Culture, 50 J. OFFENDER REHAB. 
467, 479-80 (2011). 

161 Austin, supra note 100, at 326. 
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decision or by [pre-selected] percentage of time-served.162 It should focus 
on preparing the individual to succeed upon release instead of a desire to 
“fix” the person.163 The facility’s job is to ensure that the individual has 
access to the necessary tools to combat collateral consequences that would 
promote re-offense.164  

Second, facilities must provide services that prepare individuals for 
success. An essential element of a facility must include mental health 
services.165 It is widely understood that American prisons are a dangerous 
and demoralizing environment, especially for people of color.166 Thus, 
mental health services must be centered on rooting out the trauma of prison, 
as well as any trauma that may have led to the original offense.167 We must 
at the very least teach necessary coping skills before we entrench an 
individual with hardship on every front.168  

Third, employment preparation and life coaching are essential in 
preparing for reentry.169 Employment is one of the major reentry issues and 
lack of employment triggers re-offense, technical violations, or inability to 
survive.170 Individuals leaving prison face enormous employment 

 
162 Id. (describing Washington’s comprehensive prerelease effort that completes a risk 

and need assessment at admission and within two-years of their release, the DOC initiates 
a plan that will encompass their release based on their risk and needs. 30-to-40-percent of 
Washington inmates experience some time at a prerelease center). 

163 Martin F. Horn, Rethinking Sentencing, 5 CORR. MGMT. Q. 34 (2001) (arguing that 
we should reduce our expectations and responsibilities for fixing the inmate and instead 
require personal responsibility that the inmate, not corrections, is held responsible for their 
behavior. Corrections then are responsible for providing programs to improve education 
and other services to improve the individual’s ability to secure employment upon release). 

164 Id. 
165 Rudes et al., supra note 160, at 487 (describing the need for programs like cognitive 

behavioral therapy, but that even great programs will fail where the faculty and personnel 
have not fully bought into the changes).  

166 David M. Altschuler, Juvenile Reentry and Aftercare, 16 GEO. J. ON POVERTY  L. & 
POL’Y 655, 658 (2009) (discussing reentry concerns in the juvenile context as 
‘reintegration’ so that success is defined primarily by preparing individuals for success 
upon returning to the community). 

167 Id. (“The focus on success in the community following release keeps attention on 
what is necessary to succeed in the community, and this draws attention to such factors as 
family, housing, education, employment and positive peer support. In addition, other issues 
related to behavioral health including impulse control, anger management, mental health 
and drug abuse require assessment, and where needed, a plan for services and 
monitoring.”).  

168 Id. at 659 (describing how failure to mentally and emotionally prepare individuals 
to reintegrate directly contribute to hardships regarding employment and eventually lead 
to recidivism).   

169 Id.; see Bradley, supra note 111, at 1 (describing how housing is often contingent 
upon employment). 

170 Piehl, supra note 13, at 9. 
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hardships, yet we expect them to retain employment immediately upon 
release.171 Not only do they have little interview experience, they must also 
divulge their criminal label and explain their work history gap.172 Even 
simply preparing people to write a resume or a cohesive application and 
practice interviewing will better prepare individuals for reentry.173 I also 
propose that in the reentry facilities, individuals would have the opportunity 
to work for minimum wage, around their services appointments.174 For 
example, a weekday schedule might be eight-to-five with the morning 
sessions consisting of public services, and the afternoon sessions with work 
in the facility or outside of the facility with community partners.175 Their 
income though, except cost of essential living, should be retained in their 
release package so that upon release they have more than twenty dollars to 
their name.176 This prepares them not only with a financial benefit, but also 
with up-to-date work history and skills. 

Lastly, services must include community resources and information 
about community resources. For example, services should assist an 
individual in finding housing upon release which would require research by 
incarcerated persons and assistance from knowledgeable community 
members.177 Finding housing is essential to a person’s reentry success, so 
setting up reliable housing in advance will promote success and safety.178 
Further, it also should equip individuals with knowledge of the community 
resources that are available to them such as social work organizations, 

 
171 Id. 
172 Flake, supra note 110, at 1101. 
173 Altschuler, supra note 166, at 660-62 (discussing the need for comprehensive care 

in a variety of areas to prepare juveniles, specifically, for reintegration). 
174 Id. at 661. See generally Rudes et al., supra note 160, at 471. 
175 See Altschuler, supra note 166, at 661 (criticizing within-facility work because it 

does not translate to real life).  
176 Austin, supra note 100, at 326 (“Nevada has no formal prerelease program. The 

parole agency operated a relatively small program in the 1900s but abandoned it due to 
budget cuts. Inmates now receive $25 and transportation to the city in which they intend to 
reside. On their arrival, they must report to the local law enforcement agency as ex-convicts 
and carry a card that identifies them as ex-convicts.”).  

177 But cf. Brett Garland, Eric Wodahl & Caryn Saxon, What Influences Public Support 
of Transitional Housing Facilities for Offenders during Reentry, 28 CRIM JUST. POL’Y 
REV. 18, 23 (2017) (“Perceptions of crime and neighborhood problems may influence 
attitudes toward transitional housing in contrasting ways. From one perspective, 
heightened concern about local crime and neighborhood problems might embolden 
resistance to transitional housing, especially if a facility is placed in a person's 
neighborhood. One of the strongest reasons why citizens resist facilities for offenders in 
their residential vicinity is the expectation that local crime will increase (National Law 
Center on Homelessness and Poverty, 1997). Transitional housing creates concentrations 
of offenders, which residents might perceive as adding to existing problems.”).  

178 See Bradley, supra note 111. 
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affordable mental health professionals to continue their therapy, and even 
religious organizations with which they align.179 This will require dynamic 
policy that affirmatively prohibits organizations from discrimination based 
on criminal history.  

 
B. Addressing Collateral Consequences 

From a pre-conviction lens, there must be an affirmative obligation to 
inform a citizen of the collateral consequences of a criminal conviction of 
any degree. There is no affirmative right to know, or obligation to inform, 
citizens of the collateral consequences of a guilty plea, or criminal 
conviction generally.180 This single, most basic dignity is essential to foster 
a society in which all people are provided justice.181 Any reform strategy 
that fails to make citizens aware of these legal basics from early stages of 
the criminal process, is a reform strategy that falls short.182  

Second, collateral consequences can be greatly ameliorated by limiting 
access to criminal history.183 Current reform proposals and policies aim to 
limit employer access to criminal history after a certain number of years, 
and then only when the crime pertains to the desired job (i.e., a commercial 
driver application would require a disclosure of a DUI conviction).184 While 
beginning to strip away access to criminal history provides meaningful 
opportunity for formerly incarcerated persons to successfully reenter, these 
measures fail to address the reality that the first few months and entire first 
year are critical to successful reentry and recidivism avoidance.185 Allowing 
access to criminal histories until years after release does not meaningfully 
provide opportunity to reenter and instead perpetuates to operate as a 
barrier. 

 
179 See Shawn Bauldry, Danijela Korom-Djakovic, Wendy S. McClanahan, Jennifer 

McMaken & Lauren J. Kotloff, Mentoring Formerly Incarcerated Adults, PUB./PRIV. 
VENTURES, Jan. 2009, at 1, 1; see also JAMIE YOON & JESSICA NICKEL, REENTRY 
PARTNERSHIPS: A GUIDE FOR STATES & FAITH-BASED AND COMMUNITY ORGANIZATIONS 
37-41 (2008). 

180 See Brian M. Murray, Beyond the Right to Counsel: Increasing Notice of Collateral 
Consequences, 49 U. RICH. L. REV. 1139, 1157 (2015); Missouri v. Frye, 132 S. Ct. 1399, 
1405-06 (2012) (holding that the right to effective assistance of counsel applies during the 
plea-bargaining stage, though counsel still does not have an affirmative obligation to 
inform defendants about collateral consequences). 

181 Murray, supra note 180, at 1158 (“Unawareness of collateral consequences 
indirectly supports a criminal system processing countless cases without regard to their 
broader effect on individuals and communities. In this regard, any response to the problem 
must be systemic and heighten legal literacy long-term.”). 

182 Id. 
183 See Piehl, supra note 13. 
184 Id. at 14-15.  
185 Id. at 11. 
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For example, public and private housing administrators are legally 
entitled to discriminate based upon a criminal conviction.186 In states that 
delay concealment, what benefit is served by the waiting period besides 
elongated punishment? With recidivism highest in the first year, it is a time 
where formerly incarcerated people need the most support.187 The waiting 
period created here essentially invites further crime for survival just like the 
current system.188 

However, even with sealed records, there are still other ways for the 
system and its administrators to discriminate. For example, where the Black 
Box is banned on job applications, employers can still see significant 
employment history gaps and make judgements about the missing time.189 
Thus, legal institutions must take further steps that not only promote 
successful reentry, but also dismantle racial hierarchy. I boldly propose that 
policies begin to affirmatively ban the Black Box on employment 
applications, unless it pertains directly to a required licensure or safety 
measure.190 

The national expungement discussion centers on changes to drug laws 
in hopes of stifling the cycle of mass incarceration. Specifically, marijuana 
is becoming legal in many states.191 As progressive as these statutes are, 
especially those that permit expungement, the policies fail to address the 
repercussions for persons incarcerated for a second crime who face a 
harsher sentence due to an original crime of marijuana possession.  

For example, Arizona voters passed Prop. 207 which decriminalized 
marijuana in several meaningful ways.192 Specifically, beginning July 12, 
2021, persons convicted or charged with possessing, consuming, or 
transporting less than 2.5 ounces or 6 plants of marijuana may petition for 
expungement.193 Expungement in Arizona is otherwise impossible to 
obtain, and the Act promises to liberate thousands of people from formal 
collateral consequences.194 Some procedures are included in the statute. 

 
186 Lee, supra note 112, at 254. 
187 Piehl, supra note 13, at 11. 
188 See Altschuler, supra note 166, at 661. 
189 Flake, supra note 110. 
190 Id. 
191 Jeremy Berke, Shayanne Gal & Yeji Jesse Lee, Marijuana Legalization Is Sweeping 

the US. See Every State Where Cannabis Is Legal, BUS. INSIDER (Feb. 23, 2022, 1:30 PM), 
https://www.businessinsider.com/legal-marijuana-states-2018-1. 

192 Arizona Voters’ Approve Proposition 207, ARIZ. DEP’T REVENUE [hereinafter 
Arizona Voters], https://azdor.gov/news-events-notices/news/arizona-voters-approve-
proposition-207 (last visited Mar. 21, 2022).  

193 ARIZ. REV. STAT. § 36-2862(A)(1)-(2). 
194 Isabella Martillaro, Thousands Apply to Clear Records of Marijuana Offenses in 

Arizona, but Many More Have Yet to Act, AZCENTRAL (Sept. 4, 2021, 11:26 AM), 
https://www.azcentral.com/story/news/local/arizona/2021/09/04/arizona-marijuana-
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Sealed and separated records require a “reasonable fee,” with an exception 
for indigent petitions.195 The process is as follows:  

 
If the court receives a petition for expungement pursuant to 
this section: 

1. The court shall notify the prosecuting agency of the filing of 
the petition, and allow the prosecuting agency to respond to 
the petition within thirty days. 

2. The court may hold a hearing: 
(a) On the request of either the petitioner or the prosecuting 

agency. 
(b) If the court concludes there are genuine disputes of fact 

regarding whether the petition should be granted. 
3. The court shall grant the petition unless the prosecuting 

agency establishes by clear and convincing evidence that the 
petitioner is not eligible for expungement.196 

 
 Without automatic expungement and with reliance on prosecutor 

discretion,197 the statute leaves significant questions and fails to provide true 
equitable justice. Specifically, it requires that a formerly incarcerated, 
convicted, or currently incarcerated citizen attempt to petition the court pro 
se, against the prosecutor’s office that charged them, or hire an attorney to 
file a petition to the court.198 Such a requirement is an additional burden as 
it is unlikely that persons facing widespread housing and employment 
discrimination possess sufficient funds to hire a private attorney, to navigate 
a court petition, or succeed in a court proceeding. 

Further, the statute fails to consider those persons who are serving 
harsher sentences due to a prior conviction of a marijuana possession. It 
remains unclear how, or if, they will be able to expunge their conviction, if 
they will be entitled to a new sentencing hearing for the second crime, if 
they will have access to attorneys or petition pro se from prison, and 
whether the second conviction can be used against their expungement 
petition in determining whether “the prosecuting agency establishes by 
clear and convincing evidence that the petitioner is not eligible for 
expungement.”199 

 
record-expungement-off-slow-start/5690807001//. For a wider discussion about the 
importance of expungement in combating mass incarceration and collateral consequences 
see Chin, supra note 7.  

195 ARIZ. REV. STAT. § 36-2862(C)(2). 
196 Id. § 36-2862(B). 
197 ALEXANDER supra, note 11, at 130-37.  
198 ARIZ. REV. STAT. § 36-2862. 
199 Id.  
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Lastly, because we know that collateral consequences pose mental, 
emotional, physical, and civil hardships upon individuals, it is unreasonable 
to assume that affected persons will be aware of the change in statute and 
the opportunity for expungement.200 Will those eligible persons be notified? 
Will the civil benefits of expungement be explained to them? Or the 
expungement process and procedures? Will the expungement receive media 
attention to notify affected persons, or will the delayed eligibility lose the 
media’s attention? Until these questions and concerns are addressed, and 
the impact of even progressive statutes is analyzed, the category of people 
labeled criminals will continue to suffer under the hierarchical maintenance 
of the criminal legal system.201  

To remedy even progressive statutes, I propose that for any crime that 
allows for expungement, it must be automatic. It is a burden to the system 
to file petitions and hold hearings for expungement of former crimes.202 
Additionally, expecting formerly incarcerated persons to successfully 
determine that their crime is eligible for expungement and file petitions on 
their own behalf or pay for an attorney is an unrealistic and burdensome 
standard, especially for a population faced with extensive hardships like 
access to transportation and financial stability.203 This is not to propose that 
all incarcerated persons should immediately be released, but rather those 
persons who are already back in their communities should receive 
immediate and automatic expungement when a change in law affects their 

 
200 See Piehl, supra note 13, at 9-10. 
201 See A Tale of Two Countries: Racially Targeted Arrests in the Era of Marijuana 

Reform, ACLU (2020), https://www.aclu.org/report/tale-two-countries-racially-targeted-
arrests-era-marijuana-reform.  

 
Enormous disparities exist nationwide between arrest rates of Blacks 

and [W]hites for marijuana possession. Despite using marijuana at 
similar rates (see Figure 9), Black people are 3.64 times more likely than 
white people to be arrested for marijuana possession. In 2018, 567 Black 
people per 100,000 were arrested for marijuana possession, compared to 
156 [W]hite people per 100,000 (see Figure 10). While national arrest 
rates for marijuana possession have fallen for both Black and [W]hite 
individuals since 2010, the rate ratio has not improved at all. As detailed 
in Table 6, in 2010, Black people were 3.31times more likely to be 
arrested for marijuana possession than [W]hites, and in 2018, they were 
3.64 times more likely — the greatest disparity of the past nine years. 

Id.  
202 Piehl, supra note 13, at 15.  
203 Id.  
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criminal history.204 Affected incarcerated and indigent persons should retain 
access to their public defenders to successfully advocate for parole and 
expungement.205 This would streamline the petition process for incarcerated 
persons, but also prevent public panic as thousands of people would not be 
released at once.206  

Progressive reform that would dismantle the cycle of racial hierarchy 
requires a strict completion of criminal punishment and affirmative 
protections.207 Concealing criminal records that currently maintain 
collateral consequences is an essential step to equitable justice. When 
enacting policies that extend punishment beyond incarceration or fines, we 
must ask whether the punishment serves any normative goal.208 In the 
context of public criminal records, the only goal served is unlimited 
retribution.209 Neither retribution, rehabilitation, incapacitation, nor 
deterrence is served by inflicting lifetime banishment on any criminal, for 
any crime, from civil dignities necessary for survival.210 Until legal 
institutions begin to analyze the disparate impact of even progressive 
policies, communities, especially marginalized communities, will continue 
to receive inequitable justice. 
 

C. Defund Incarceration to Reallocate to Public Services 
Defunding as a strategy to combat systemic racism gained public steam 

after nationwide protests erupted against police brutality following the 
police murder of George Floyd in Minneapolis, Minnesota.211 The defund 
the police reform strategy to police brutality and systemic racism faces 

 
204 See J. J. Prescott & Sonja B. Starr, Expungement of Criminal Convictions: An 

Empirical Study, 133 HARV. L. REV. 2460, 2464-65 (2020) (describing the automatic 
expungement schemes in different states).  

205 Prescott & Starr, supra note 204, at 2467, 2554 (requiring that where automatic 
expungement is not possible, “policymakers should consider how to at least render that 
process as easy and accommodating as possible.”). 

206 Id. 
207 See id. (“[O]ur data and other supporting evidence give us some confidence that at 

least a large fraction of the improvement that we observe stems from the clean record 
itself.”). 

208 See Glenn R. Schmitt, Alternative Sentencing: A Proposed State Model, 12 J. LEGIS. 
225, 226 (1985). 

209 See Prescott & Starr, supra note 204, at 2554 (“Our empirical results suggest that 
expungement is a powerful policy lever for redressing these negative consequences, 
without risk (and possibly with benefits) to public safety.”). 

210 ALEXANDER, supra note 11, at 229. 
211 Helier Cheung, George Floyd Death: Why U.S. Protests are So Powerful This Time, 

BBC NEWS (June 8, 2020), https://www.bbc.com/news/world-us-canada-52969905. 
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heavy opposition,212 and the same political crowd is likely to fight any 
discussion about defunding prisons too.213 The public, the White public, is 
not forced to recognize the system of racial hierarchy maintained through 
the criminal legal system and thus retain a perspective that prisons, police, 
and tough on crime politics keep their families and communities safe.214   

The Alabama Justice Reinvestment statute provides meaningful 
illustration to this discussion. The Prison Reform Task Force that proposed 
policy change leading to SB 27 “recommended that the state invest $26 
million in FY2016 and more than $25 million annually for FY2017 through 
FY2021 for new probation and parole officer positions, mental health and 
substance use treatment for people on community supervision, information 
technology upgrades, performance measurement, and expansion of victim 
notification.”215 The funds would instead be used to (1) “[s]trengthen 
community-based supervision to reduce recidivism[,]” (2) “[p]rioritize 
prison space for violent and dangerous offenders[,]” and (3) “[e]nsure 
supervision for everyone upon release from prison, and expand victim 
notification.”216 To meet those goals, the bill proposes a variety of 
initiatives, including: establish intermediate sanctions prior to jailtime; 
conduct risk assessments to prioritize parole on likely reoffenders; fund and 
standardize Community Corrections Programs (“CCP”);217 increase access 
to limited driver’s licenses; create new Class D felony for drug and property 

 
212 Police Leaders Push Back Against Calls to “Defund the Police”, NAT’L POLICE 

SUPPORT FUND (Sept.10, 2020), https://nationalpolicesupportfund.com/police-leaders-
push-back-against-calls-to-defund-the-police/. 

213 For an example of lofty prison budgets, see also Safe and Sound: Strategies to Save 
a Billion in Prison Costs and Build New Safety Solutions, CALIFORNIANS FOR SAFETY AND 
JUST. 2, 35 (Dec. 2017), https://safeandjust.org/wp-content/uploads/CSJSafeSound-Dec4-
online_2.pdf. 

From 1980 to 2010 the share of California’s general fund that was 
spent on corrections nearly quadrupled from 2.9% ($604.2 million) to 
10.5% ($9.6 billion), consuming a larger portion of state resources at the 
expense of other necessary safety investments. In 2017-18, $11.2 billion 
was allocated to state corrections, comprising 9.0% of state general fund 
expenditures. Meanwhile, the proportions of the general fund allocated 
to health and human services and higher education have decreased. 

Id.  
214 See generally WILKERSON, supra note 10. 
215 CSG JUST. CTR., ALABAMA’S JUSTICE REINVESTMENT APPROACH 2 (2015), 

https://csgjusticecenter.org/wp-content/uploads/2020/01/AlabamasJusticeReinvestment 
Approach.pdf. 

216 Id. at 3.  
217 See generally ALA. DEP’T CORR., ALABAMA DEPARTMENT OF CORRECTIONS 

MINIMUM STANDARDS FOR COMMUNITY PUNISHMENT AND CORRECTIONS PROGRAMS 
(2016), http://www.doc.state.al.us/docs/AlabamaMinimumStandardsforCCP.pdf. 
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offenses that require CCP sentences rather than incarceration; modify crime 
classifications where no people were victimized; require structured parole 
guidelines based on evidence based practices; and mandate supervisory 
periods.218 

The 2015 progressive goals and initiatives provide meaningful support 
for reentry concerns, especially limiting jailtime in sentencing and technical 
violations.219 However, the continued felony label of drug offenses remains 
a concern.220 Further, the proposals, and specifically the progressive CCP 
minimum standards and current operations, do not mitigate the collateral 
consequences faced by those labeled criminal.221 For example, in Shelby 
County, Alabama, the CCP conditions mirror incarceration and in some 
ways provide less support for people serving a punishment while 
maintaining their lives.222 The result of CCP programs that fail to address 

 
218 CSG JUST. CTR., supra note 215, at 3.   
219 Id. 
220 See ALEXANDER, supra note 11, at 17.  
221 See id.  
222 ALA. APPLESEED CTR. FOR L. & JUST., IN TROUBLE: HOW THE PROMISE OF 

DIVERSION CLASHES WITH THE REALITY OF POVERTY, ADDICTION, AND STRUCTURAL 
RACISM IN ALABAMA’S JUSTICE SYSTEM 46-47 (2020), https://www.alabamaappleseed. 
org/wp-content/uploads/2020/02/Alabama-Appleseed-Diversion-Report-2020-web.pdf. 

 
Many community corrections programs maintain housing facilities 

for at least some inmates. Shelby County, however, appears to be unique 
in requiring all CCP participants to live in its residential facility . . . .  

 
Pay phones are available; cell phones are prohibited. The entire 

facility is surrounded by barbed wire, which Cook said was mainly to 
keep outsiders out, not to keep inmates in. Guards at the facility are not 
certified through Alabama’s Peace Officer Standards and Training 
Commission (APOST) and do not forcibly restrain inmates who walk off 
the premises. However, if an inmate leaves without authorization, a 
warrant is issued for their arrest . . . . 

 
All participants in the Shelby County Community Corrections 

Program are expected to work . . . . Their paychecks are deposited 
directly with the CCP, which takes 40 percent of their income in 
exchange for housing them . . . . Shelby County’s CCP does not provide 
for inmates’ sustenance . . . . Because the facility does not prepare food 
for inmates, it is not subject to ADOC’s food service regulations, which 
says residential offenders must “have access to meals meeting nutritional 
requirements established as U.S. Daily Required Averages” and that 
“food shall be stored, prepared, and served in compliance with all state 
and local codes, laws, and regulations.” . . . Asked why Shelby County 
feels it is necessary to keep every single CCP inmate in its residential 
facility even though other CCPs allow at least some inmates the liberty 
to live in the community, Cook said that Shelby County has high 
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the system of racial hierarchy, or to dismantle the cycle, is simply a prison-
parole combination.223 This alternative requires unreasonable standards, 
fees, and housing that perpetuate the same concerns as our regular parole 
system.224 While CCP allows individuals to stay on the outside, they are still 
ripped from their communities and families and not sufficiently supported 
physically, mentally, or fiscally.225  

This, even progressive, statute fails to address how to prepare offenders 
for reentry into society either from incarceration or the CCP facilities. It 
fails to provide true community-based resources that are fully funded. The 
meek funding not only fails to provide adequate food, but also does not meet 
necessary mental health needs, legal services, or family support services. 
While the new sentencing structure establishes a cycle that could work to 
dismantle hierarchy, it is unsuccessful if it is not adequately analyzed, 
restructured, and strategic to promote an equitable and democratic 
community.226  

This structure could be reevaluated to include grants or funding to local 
mental health services and legal services that would provide support to those 
sentenced to alternative sentencing programs.227 Individuals must also be 
sentenced in their home community, rather than the offending community, 
to prevent excessive collateral consequences.228 Alternative sentencing 
policies must provide measures that prohibit race-based discrimination 
within the facilities and in sentencing decisions.229 They must provide 

 
standards and space to house inmates, and it has found this program is 
what serves the county’s needs best. 

Id.  
223 Id.  
224 Id.  
225 Id. at 49-51. 
226 See Austin, supra note 100, at 327 (describing that even with the opportunity to 

grant early parole release, Texas parole boards only grant 18 percent of parole requests 
compared to 79 percent ten years prior. This illustrates that even where there is opportunity 
for the system and its administrators to provide opportunity for reentry and rehabilitation, 
it will not act with any empathic interest in incarcerated persons. Policies must protect these 
individuals because system actors will not.). 

227 For an example of alternative sentencing structures, see Schmitt, supra note 208, at 
229 (“Sentencing these offenders to a treatment program is not an alternative sentence; it 
is the proper sentence.”).  

228 Id. (considering whether a sentence is proper and determining that proper sentence 
requires a different analysis).  

229 See generally ALEXANDER, supra note 11 (considering the impact of racial 
disparities across the criminal legal system allows us to evaluate how our current policies 
disparately impact people of color).  
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substantial mental health and family support services to heal the lasting 
effects of the criminal legal system on all family members.230  

A fully funded, community-based prison and parole alternative is 
necessary to dismantle racial hierarchy in reentry, but it faces substantial 
political challenges.231 In a nation whose public schools—especially 
schools with a substantial population of minority students—are not 
equitably funded,232 it is unlikely that its undercast criminals will receive 
the support necessary to break the generational curse of White supremacy 
rampant in the criminal legal system. 
 

D. How Would a Democratic Society Respond to Reentry 
Concerns? 

Democracy requires equity to achieve a semblance of justice.233 Balkin 
explored democracy through the intersection of society and law. The United 
States Constitution demands active inference in status hierarchies and 
“requires that they be dismantled, or at the very least, that the support of 
law be withdrawn from them.”234 The equality called for in the Constitution 
should be viewed as a democratic ideal and our laws must be read to reflect 
those ideals, especially as it pertains to dismantling status hierarchies. 

Substantial legal and social reconstruction is required to achieve true 
equality in the criminal law, in its reentry procedures, and in the larger 
society.235 Primarily, a societal transformation is necessary if true legal 
equity is to be achieved.236  

In this paper, I explored possible democratic reentry solutions that 
would begin to dismantle hierarchy and promote equitable justice such as 
mental health services, monetary support, and alternatives to current 
reforms. Unfortunately, legal reform can only go so far to truly extirpate 

 
230 Id. at 179-80 (discussing how the punishments of the system on those individuals 

labeled felon negatively impacts their family in a variety of ways including, but not limited 
to: financial, emotional, mental, and communal). Cf. ASHLEY C. FORD, SOMEBODY’S 
DAUGHTER: A MEMOIR (2021).  

231 See generally Igor Bobic & Arthur Delaney, The Surprising Opponents of Criminal 
Justice Reform, HUFFPOST (Dec. 19, 2018, 6:00 PM), https://www.huffpost. 
com/entry/criminal-justice-prison-first step_n_5c1ab88be4b05c88b6f476fb. 

232 Lauren Camera, White Students Get More K-12 Funding Than Students of Color: 
Report, US NEWS & WORLD REP. (Feb. 26, 2019, 12:01 AM), https://www.usnews.com/ 
news/education-news/articles/2019-02-26/white-students-get-more-k-12-funding-than-
students-of-color-report. 

233 See Balkin, supra note 24. 
234 Id. at 2343.  
235 See Criminal Justice Reform and Why America Needs It, CRIM. JUST. PROGS., 

https://www.criminaljusticeprograms.com/articles/3-reasons-the-criminal-justice-system-
needs-reform/ (last visited Jan. 31, 2022). 

236 Id.  
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status hierarchy from this nation.237 Significant social change and 
commitment to anti-racist communities, culture, and politics is essential to 
dismantling hierarchy in the criminal legal context. Fortunately, though, 
even without social change, strong anti-racist policies across all reentry 
concerns would prohibit the social expression of White supremacy in this 
area.238 Legal change is monumental because it limits the social capacity to 
maintain the status quo—hierarchy.239 

Legal institutions must enforce only those polices and reforms that 
reflect true equitable democracy and achieve normative goals.240 For 
example, alternative sentencing guidelines should not only require judges 
to consider mitigating circumstances and alternatives to prison, but also the 
way their own personal bias and the system’s maintenance of racial 
hierarchy might impact a decision about the defendant. Every policy, 
proposal, reform strategy, and administrative enforcement must work to 
evaluate disparate impact, relevant history, and racial hierarchy before it is 
signed and sealed. Only then will racial hierarchy maintenance begin to 
falter, and systems begin to fall apart so that equity and democracy might 
prevail. 
 

CONCLUSION 
Mass incarceration, collateral consequences, intrapersonal trauma, and 

even reform strategies uphold racial caste. Where statutes, local action, and 
procedures extend beyond the reach of supposed theories of punishment, it 
is unlikely that those values are of genuine concern. If dismantling racial 
hierarchy and democratic values are not considered, any policy shifts will 
continue to result in disparate impact for the undercaste. Only when legal 
institutions begin to analyze the history of racial oppression, racial trauma, 
and racial caste can we create policies that foster true, equitable justice

 
237 See Balkin, supra note 24. 
238 For an example of anti-racist policy solutions, see Cortney Sanders, Michael 

Leachman & Erica Williams, 3 Principles for an Antiracist, Equitable State Response to 
COVID-19 — and a Stronger Recovery, CTR. ON BUDGET & POL’Y PRIORITIES (Apr. 29, 
2021), https://www.cbpp.org/research/state-budget-and-tax/3-principles-for-an-antiracist-
equitable-state-response-to-covid-19. 

239 See Balkin, supra note 24. 
240 See generally id. (discussing the essential interaction between social change and 

legal change to create an equitable society).  
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HARMING, NOT HEALING: HOW WELL-INTENTIONED COVID-19 
LAW EXPLOITS THE MOST VULNERABLE 

 

By: Kendra J. Muller* 

 
ABSTRACT 

In a world marred by COVID-19, foreign and domestic lawmakers marshal 
to enact emergency law that will alleviate widespread physical and 
economic suffering, especially among those hardest hit. With the startling 
death toll and economic crisis experienced worldwide, prompt action is 
needed, and law is central to helping those at high risk for health, economic, 
and social impacts. These emergency relief packages are generally thought 
of as a positive development for remedying catastrophic events. Yet relief 
packages contain a number of policies that harm those most vulnerable to 
COVID-19: disabled, high-risk, and elderly individuals. Further 
examination of such laws show that crisis bills may inadvertently lead to 
devaluation and underrepresentation of high-risk populations, instead 
focusing on immediate and visible economic solutions to appease 
constituents. Thus, well-intentioned law may create additional unforeseen 
negative externalities for disabled communities. 

This comprehensive case study evaluates disaster response policies 
proposed and enacted during COVID-19 in the United Kingdom and the 
United States, and analyzes the harms caused to the disability community. 
Because those with disabilities make up 15% of the world’s population, 
effective COVID-19 law has the potential to dramatically alter the 
wellbeing of numerous individuals. Moreover, because there will likely be 
future crises, this research can be applied broadly to improving future 
emergency law implementation. The proposal advanced in this article is a 
practical but innovative solution to curb legal bias by including historically 
underrepresented voices within the lawmaking process itself. This method 
requires new perspectives, and this article draws on examples of promising 
policies from countries including India, Norway, and Nigeria to illustrate 
the merits of a new approach. 

INTRODUCTION 
As healthcare took front and center stage for high risk individuals at the 

beginning of the COVID-19 pandemic, disabled individuals were 
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apprehensive of how society would treat them.1 This apprehension was well 
warranted, as COVID-19 had a far-reaching impact on the disability 
community because of two factors: (1) many people obtain a lingering 
disability from the effects of a COVID-19 infection2, thereby increasing the 
disabled population; (2) disabled individuals with pre-existing conditions 
are at higher risk for contracting or dying of the illness.3 

Because COVID-19 and the subsequent policies surrounding the illness 
affect both individuals who contract COVID-19 and those already disabled, 
the importance of health law and policy during the COVID-19 pandemic 
cannot be understated. Unfortunately, disabled individuals’ fears of 
discriminatory practices were confirmed as the pandemic raged across the 
globe and brought with it legislation halting or removing disability rights 
protections.4 

 
*Kendra J. Muller is a J.D. candidate at the University of San Diego School of Law, 

graduating May 2022. She has emphasized disability rights law throughout her academic 
career and has significant experience synthesizing public policy and law to find solutions 
for disability justice, health law, and human rights. Muller currently works for Disability 
Rights California (DRC), the nation’s largest non-profit disability rights firm. As a part of 
the Civil Rights Practice Group, she assists in complex impact litigation case and has 
coordinated with human rights experts to achieve an international framework for key cases. 
She personally oversaw an ADA violation case involving multiple large universities, 
eventually achieving system-wide policy changes to benefit students with disabilities. 
Muller serves as a board member for Disability Rights Now—assisting disabled 
individuals pursue legal careers—and the Nature Collective, dedicated to achieving 
accessible access to nature for all. She is an advisor to the San Diego County Bar 
Association’s Diversity, Equity, and Inclusion Committee and Different Abilities Group 
(DAG). With DAG, she has crafted legislative proposals regarding equal opportunity and 
regulations for disabled airline patrons in concert with the Office of Senator Dianne 
Feinstein. She actively empowers the next generation of disabled individuals by providing 
training and mentoring to achieve wide-spread equity and has served as a guest lecturer in 
an undergraduate disability course at Stanford University. Prior to entering law school, she 
founded the Equal Access & Disability Rights Commission which used the theories of her 
prior work on truth commissions to engage students with disabilities and advocate for 
access solutions at higher education institutions.  

1 E.g., Joseph Shapiro, One Man's COVID-19 Death Raises the Worst Fears of Many 
People with Disabilities, NPR (July 31, 2020, 3:29 PM), https://www.npr.org/ 
2020/07/31/896882268/one-mans-covid-19-death-raises-the-worst-fears-of-many-people-
with-disabilities; Margaret A. Turk & Suzanne McDermott, The COVID-19 Pandemic and 
People with Disability, DISABILITY & HEALTH J., July 2020, at 1, 1. 

2 See Richard C. Becker, Anticipating the Long-Term Cardiovascular Effects of 
COVID-19, 50 J. THROMBOSIS & THROMBOLYSIS, 512, 512-15 (2020) (describing the long-
term health impacts of COVID-19). 

3 Rachel E. Jordan, Peymane Adab & K. K. Cheng, Covid-19: Risk Factors for Severe 
Disease and Death, BRIT. MED. J., Mar. 26, 2020 at 1. 

4 Coronavirus Act 2020, c. 7 § 8(4)(2) (UK), https://www.legislation.gov. 
uk/ukpga/2020/7/contents; see SAFE TO WORK Act, S.4317, 116th Cong. (2020). 
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Unconscious biases of lawmakers help pass discriminatory legislation.5 
This comment will discuss bias as it “involve[s] associations outside 
conscious awareness that lead to a negative evaluation of a person . . . 
.”6 While many disabled individuals must worry about their high risk of 
contracting COVID-19, this comment provides insight that disabled 
individuals must also deal with negative external factors caused by the 
discriminatory policies enacted. 

This comment will explore how laws label disabled communities as 
disposable, subsequently tossing the population aside when a crisis occurs. 
The United States and United Kingdom, as gold standard countries for 
disability law, will serve as case studies in exploring how COVID-19 law 
has affected disabled populations worldwide. This comment recognizes that 
the effects of COVID-19 on health and disability have illuminated 
weaknesses in how we create healthcare, policy, and law in our 
communities. 

The central argument of this comment is that there is clear 
discrimination within COVID-19 law, which harms disabled communities 
who need help. Crises consistently push disabled populations to the lowest 
priority, with policymakers patching up the economy by undermining the 
human rights of disabled individuals.7 In emergency events, disability law 
is viewed as a hindrance to the well-being of the broader non-disabled 
community.8 This phenomenon continues to be a prominent default 
perspective because most discussions of disability do one of two things: (1) 
ignore disability as a valid concern worth addressing, or (2) determine that 
the law must protect businesses and the public from what is seen as 
“excessive” disability rights.  

Law, however imperfect, creates a foundation for citizens to follow.9 
Those who obey and enforce the law then may be influenced by the 
cognitive biases woven within.10 Indeed, as Justice Thurgood Marshall once 
stated: “Prejudice, once let loose, is not easily cabined.”11 When law is 

 
5 Isabel Bilotta, Abby Corrington, Saaid A. Mendoza, Ivy Watson & Eden King, How 

Subtle Bias Infects the Law, 15 ANN. REV. L. & SOC. SCI., 227, 228-29 (2019). 
6 Chloë FitzGerald & Samia Hurst, Implicit Bias in Healthcare Professionals: A 

Systematic Review, BMC MED. ETHICS, Mar. 1, 2017 at 1. 
7 See Adrien A. Weibgen, The Right to Be Rescued: Disability Justice in an Age of 

Disaster, 124 YALE L.J. 2406, 2408 (2015) (describing the under-prioritization of disabled 
people in the context of climate disasters). 

8 Id. 
9 Adam D. Fine & Benjamin van Rooij, Legal Socialization: Understanding the 

Obligation to Obey the Law, 77 J. SOC. ISSUES 367, 367 (2021). 
10 Govind Persad, When, and How, Should Cognitive Bias Matter to Law, 32 LAW & 

INEQ. 31, 38 (2014). 
11 City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 464 (1985) (Marshall, J., 

concurring in part) (criticizing the Court’s rational basis standard of review in a case 
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written to harm disabled individuals, the general public adopts damaging 
attitudes toward disabled people, simply by heeding the law’s diction.12 
When lawmakers instead regard disabled people as potential experts on key 
priorities during a health crisis, lawmakers can decrease societal bias while 
also acquiring innovative perspectives that can help their country.  

While this comment will analyze selected law from the U.S. and the 
U.K., neglect of disability law is not confined to these countries. The global 
population of individuals with a disability is conservatively estimated to be 
about 15% of the world population, approximately one billion individuals.13 
Thus, when civil rights concerning those with disabilities continue to be 
ignored or rolled back, as seen during the pandemic, a large percentage of 
individuals suffer.14 Few can argue that the world is not full of disease, 
disorders, chronic illnesses, and congenital differences that create disability. 
Although disabled individuals constitute a considerable percentage of the 
population, they rarely get to provide their perspective on laws that will 
affect them. Overall, lawmakers drafting COVID-19 relief policies need 
assistance to combat bias so they can focus on improving the health of all.15 

 
I. VOICES TO LEARN FROM  

To successfully find innovative solutions for bias in COVID-19 law, 
both an overarching view and a detailed inspection are necessary. Looking 
at first-person accounts from a diverse set of communities increases our 
ability to understand them holistically and encourages innovation.16 
Accounts of everyday lives are also advantageous for portraying details 
about problems easily overlooked, which can help both lawmakers and 
constituents gain valuable insight.17 While first-person case accounts must 
be supplemented with institutionalized research, focusing on  individuals’ 
stories gives lawmakers a magnified look at the impact of bias in the law.18 

 
involving biased city zoning that banned disabled individuals from residing near residential 
neighborhoods.); see Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 395 (1978). 

12 See City of Cleburne, 473 U.S. at 448 (discussing the negative attitudes and fears 
expressed by neighbors of a home for disabled people). 

13 Jan Grue, The Social Meaning of Disability: A Reflection on Categorisation, Stigma 
and Identity, 38 SOCIO. HEALTH & ILLNESS 957, 962 (2016); Disability Inclusion, THE 
WORLD BANK (Oct. 10, 2021), https://www.worldbank.org/en/topic/disability. See 
generally WORLD HEALTH ORG., WORLD REPORT ON DISABILITY (2011), 
https://www.who.int/teams/noncommunicable-diseases/sensory-functions-disability-and-
rehabilitation/world-report-on-disability. 

14 Grue, supra note 13. 
15 See generally WORLD HEALTH ORG., supra note 13. 
16 Jeanne Liedtka, Perspective: Linking Design Thinking with Innovation Outcomes 

Through Cognitive Bias Reduction, 32 J. PROD. INNOVATION MGMT. 925, 933-34 (2014). 
17 Id. 
18 Id. 
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The following paragraphs illustrate how many disabled individuals have 
been impacted because of unconscious bias surrounding their disability.  

In the Philippines, John Danielle Acuavera, a 19-year old student with 
autism, was refused admittance to three hospitals because of his autism, 
with doctors only checking his vital signs and deeming him free to go, citing 
that they could not take any more COVID-19 patients.19 He later died, after 
his COVID-19 test came back negative.20 Lisa, a Dutch woman who utilizes 
a wheelchair, stated she fears for the cleanliness of her wheelchair wheels, 
and her medical treatment has been postponed due to the hospital’s high 
number of COVID-19 patients.21 

Lack of information in accessible formats has been an overarching 
problem around the world.22 In the U.S., a lawsuit was filed as President 
Trump’s coronavirus briefings were devoid of any sign language 
interpretation, creating a gap in “access to critical, potentially life-saving 
information.”23 In Uganda, lack of equal access to pandemic information 
turned violent as Oloya Willies, a 25-year-old deaf individual, was shot 
several times when he unknowingly disobeyed the 14-day nationwide 
curfew, and enforcement officers could not communicate with him.24 He 
had received no notice of the curfew that was accessible to him, as most 
news was disseminated on radio and T.V.25 These issues affecting those 
with disabilities come not from the virus itself, but rather from an 
inadequate and discriminatory legal system overlooking the safety of 
disabled individuals.  

COVID-19 has also created social barriers. Bishwa, a Nepalese woman 
with a psychosocial disability, states that her everyday actions have been 
stigmatized.26 Bishwa expresses that people are “suspicious that because I 

 
19 Joviland Rita, Mother Mourns Death of PUI Son with Autism After Rejection from 3 

Hospitals, GMA NEWS ONLINE (April 30, 2020 8:50 PM), https://www.gmanetwork. 
com/news/news/nation/736312/suspected-covid-19-case-with-autism-turned-away-at-
hospitals-dies/story/. 

20 Id. 
21 How Social Distancing Disproportionally Restricts Persons with Disabilities: A 

Story from the Netherlands, INT’L. DISABILITY ALL. (May 28, 2020), https://www. 
internationaldisabilityalliance.org/covid19-netherlands. 

22 See Complaint at 2, Nat’l Ass’n of the Deaf v. Donald J. Trump, 486 F. Supp. 3d 45 
(D.D.C. 2020) (No. 20-2107); In Uganda, A Deaf Man Loses His Leg After Being Shot 
During Curfew, INT’L. DISABILITY ALL. (April 22, 2020) https://www.international 
disabilityalliance.org/uganda-deaf-man. 

23 Complaint at 2, Nat’l Ass’n of the Deaf, 486 F. Supp. 3d 45 (No. 20-2107). 
24 Int’l Disability All., supra note 22.  
25 Id. 
26 More Dangerous than the Virus! Phobia and Stigma Experienced by Persons with 

Psychosocial Disabilities in Nepal, INT’L. DISABILITY ALL. (May 21, 2020), https://www. 
internationaldisabilityalliance.org/nepal-stigma-covid19. 
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have a psychosocial disability . . . I must be carrying [the] COVID-19 virus 
either on me or in my personal items.”27 While Nepal has successfully 
implemented disability law in the past several years, Bishwa postulates, “[i]t 
seems like all these hard-won laws and policies have failed completely with 
the onset of COVID-19 . . . What happened to the positive impact of the 
awareness and sensitization drives that we conducted for so many years?” 
Bishwa states that due to the COVID-19 threat, her community has 
regressed back to common stereotypes regarding disability.28  

Moreover, the pandemic has threatened to take away vital services 
aiding disabled individuals. In Australia, Eliza Tape, a child with 
Rubinstein-Taybi syndrome,29 was forced to drop out of her school and self-
isolate without the essential resources or support she usually receives, 
because of the threat of dying from COVID-19.30 In the U.S., Noah Ohashi, 
an international college student in Chicago, usually relies on personal care 
attendants to live independently and attend school.31 Ohashi details that 
“because of the stay-at-home order, my [personal attendants] went back 
home . . . .” Without such support for his daily life activities and lack of 
access to personal protective equipment, he fears he will need to be 
institutionalized, eliminating his educational opportunities.32 

Disabled people have historically possessed fewer educational 
opportunities, and those with disabilities have been particularly burdened 
economically by the pandemic.33 Rose Rokiatou, from Mali, describes that 
she and others with disabilities do not have access to education. Thus, they 

 
27 Id. 
28 Id. 
29 Rubinstein-Taybi syndrome is a rare genetic disorder caused by mutations in the CBP 

or p300 gene. Symptoms of the gene defect include postnatal growth deficiency, 
microcephaly, specific facial characteristics, and intellectual disability. The syndrome may 
increase the risk for co-morbidities such as cancer and heart defects. Adults can achieve 
some forms of self-determination and have been employed. Raoul C. M. Hennekam, 
Rubinstein-Taybi Syndrome, 14 EUR. J. HUM. GENETICS 981, 982-84 (2006); see also 
Cathy A. Stevens, Jill Pouncey & Darcy Knowles, Adults with Rubinstein-Taybi Syndrome, 
155 AM. J. MED. GENETICS PART A 1680, 1684 (2011). 

30 Luke Henriques-Gomes, Australians with Disabilities Missing Out on Essential 
Services as Covid-19 Crisis Escalates, THE GUARDIAN (Mar. 17, 2020, 2:10 AM), 
https://www.theguardian.com/world/2020/mar/17/australians-with-disabilities-missing-
out-on-essential-services-as-covid-19-crisis-escalates; see also Reid Knight, The COVID-
19 Pandemic Makes It Clear: It’s Time to Permanently Close Institutions, ROOTED IN RTS. 
(May 7, 2020), https://rootedinrights.org/the-covid-19-pandemic-makes-it-clear-its-time-
to-permanently-close-institutions/. 

31 Knight, supra note 30. 
32 Id.  
33 The Story of Rose Rokiatou: COVID-19 Pandemic and Financial Vulnerability of 

Persons with Disability in Mali, INT’L DISABILITY ALL. (Apr. 28, 2020), https://www. 
internationaldisabilityalliance.org/rose-covid19. 
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commonly work in trades such as crafting, sewing and hairdressing, and 
have faced “higher financial consequences than others” during the 
pandemic.34 Rokiatou details how she had to close her own shop due to her 
high risk of contracting COVID-19 combined with her job’s increased 
contact with others, even though it is her only income source.35 

Not to be forgotten is the disabled death toll. According to 
comprehensive data, COVID-19 particularly impacted marginalized 
populations with underlying health conditions.36 However, those at highest 
risk were blatantly discriminated against as government officials prioritized 
vaccines to healthcare workers, then people 65 years and older,37 and finally 
those in education, child care, agriculture, and food services.38 Even animal 
vaccines were produced and distributed39 before people at the highest risk 
of dying were legally eligible to receive the human vaccine.40 Alice Wong, 

 
34 Id. 
35 Id. 
36 Paloma Martín-Jiménez, Mariana I. Muñoz-García, David Seoane, Lucas Roca-

Rodríguez, Ana García-Reyne, Antonio Lalueza, Guillermo Maestro, Dolores Folgueira, 
Víctor A. Blanco-Palmero, Alejandro Herrero-San Martín, Sara Llamas-Velasco, David A. 
Pérez-Martínez, Marta González-Sánchez & Alberto Villarejo-Galende, Cognitive 
Impairment Is a Common Comorbidity in Deceased COVID-19 Patients: A Hospital-Based 
Retrospective Cohort Study, 78 J. ALZHEIMER'S DISEASE 1367, 1369 (2020); Peishan Qiu, 
Yunjiao Zhou, Fan Wang, Haizhou Wang, Meng Zhang, Xingfei Pan, Qiu Zhao & Jing 
Liu, Clinical Characteristics, Laboratory Outcome Characteristics, Comorbidities, and 
Complications of Related COVID-19 Deceased: A Systematic Review and Meta-Analysis, 
32 AGING CLINICAL & EXPERIMENTAL RSCH. 1869, 1872-78 (2020). 

37 Age is correlated with disability, however high-risk conditions are not mutually 
exclusive with 65+ age, and in turn, people 65 and older can also have no high-risk 
conditions for COVID-19. To more accurately address those at highest risk, these factors 
should have been considered in this bracket. 

38 See Vaccines, CAL. FOR ALL (Apr. 22, 2022, 1:12 PM), https://covid19.ca.gov/ 
vaccines/ [https://perma.cc/RTG3-6A2A]; Alice Wong, Remarks by Alice Wong on 
Vaccine Prioritization in California for High-Risk Groups, YOUTUBE (Jan. 28, 2021), 
https://www.youtube.com/watch?v=w1n2YYpeIyQ (clarifying that this is not to say that 
vaccinating those in healthcare, agriculture, or food service is problematic, rather as activist 
Wong stated, “high-risk is high-risk.” Ultimately, regardless of what groups are at high-
risk of dying from COVID-19, they should be prioritized. This non-comprehensive list may 
include unhoused, low-income, elderly, BIPOC, as well as disabled individuals). 

39 Jonathan Wosen, San Diego Zoo Vaccinates Apes Against COVID-19, SAN DIEGO 
UNION TRIB., (Mar. 4, 2021), https://www.sandiegouniontribune.com/news/ 
health/story/2021-03-04/san-diego-zoo-vaccinates-apes-against-covid-19. 

40 See Vaccines, supra note 38. The quick production and rollout of animal vaccines 
shows that (1) privileged and powerful individuals/groups in society viewed this as an 
important goal and (2) significant social and medical resources were invested in the 
process. In contrast, the comparatively slower vaccine rollout to disabled individuals points 
to the fact that truly high-risk individuals were not prioritized as highly. Social and medical 
resources could have been directed towards disabled individuals before animals, but in 
many ways they were not. Id.  
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a disabled BIPOC author at high-risk describes the sudden lack of 
acknowledgement is an “act of violence and erasure.”41 Wong uses a 
ventilator and did not leave her home during the pandemic except to get the 
flu vaccine.42 While the knowledge that disabled individuals were at most 
risk for dying was quickly latched onto at the beginning of the pandemic so 
non-disabled people could justify their lack of precautions,43 this same 
research was completely ignored in the COVID-19 vaccine roll out.44 In 
addition, to date, risk predictors for mortality were most disparate when 
analysis of intersectional issues of race and socioeconomic class were 
included.45  

These are just a few glimpses into the current issues affecting the 
disability community, while hundreds more stories, told and untold, have 
occurred in the wake of the pandemic. Regardless of whether countries are 
industrialized or developing economically, the pandemic has impacted 
those with disabilities worldwide, causing severe consequences to health, 
but also independence, work, education, housing, and protection against 

 
41 Nuala Bishari, Vaccine Rollout Plan for People with Disabilities Remains Deeply 

Flawed, S. F. EXAM’R (Feb. 26, 2021, 8:43 AM), https://www.sfexaminer.com/news-
columnists/vaccine-rollout-plan-for-people-with-disabilities-remains-deeply-flawed/. 

42 Wong, supra note 38. 
43 See Fabian Standl, Karl-Heinz Jöckel & Andreas Stang, COVID-19 and the Need of 

Targeted Inverse Quarantine, 35 EUR. J. EPIDEMIOLOGY 339, 339-40 (2020); see Zeynep 
Tufekci, Why Telling People They Don’t Need Masks Backfired, THE N.Y. TIMES (Mar. 
17, 2020), https://www.nytimes.com/2020/03/17/opinion/coronavirus-face-masks.html; 
see also @Jen_Keesmaat, TWITTER (Mar. 28, 2020, 11:26 AM), https://twitter. 
com/jen_keesmaat/status/1243967624205262848 [https://perma.cc/A68Q-3XQZ] 
(demonstrating one example of people’s thoughts concerning mask wearing at the 
beginning of the pandemic). 

44 See, e.g., Elizabeth J. Williamson, Alex J. Walker, Krishnan Bhaskaran, Seb Bacon, 
Chris Bates, Caroline E. Morton, Helen J. Curtis, Amir Mehrkar, David Evans, Peter 
Inglesby, Jonathan Cockburn, Helen I. McDonald, Brian MacKenna, Laurie Tomlinson, 
Ian J. Douglas, Christopher T. Rentsch, Rohini Mathur, Angel Y.S. Wong, Richard Grieve, 
David Harrison, Harriet Forbes, Anna Schultze, Richard Croker, John Perry, Frank Hester, 
Same Harper, Rafael Perera, Stephen J.W. Evans, Liam Smeeth & Ben Goldrace, Factors 
Associated With COVID-19-Related Death Using OpenSAFELY, 584 NATURE, 430, 432 
(2020). 

45 See Jayajit Chakraborty, Social Inequities in the Distribution of COVID-19: An Intra-
Categorical Analysis of People with Disabilities in the U.S., DISABILITY & HEALTH J., 
2021, at 1, 1-4; Terri L. Jashinsky, Carrie L. King, Noel M. Kwiat, Brittney L. Henry & 
Alexis Lockett-Glover, Disability and COVID‐19: Impact on Workers, Intersectionality 
with Race, and Inclusion Strategies, 69 THE CAREER DEV. Q. 313, 313 (2021); Rafi 
Kabarriti, N. Patrik Brodin, Maxim I. Maron, Chandan Guha, Shalom Kalnicki, Madhur 
K. Garg & Andrew D. Racine, Association of Race and Ethnicity with Comorbidities and 
Survival Among Patients with COVID-19 at an Urban Medical Center in New York, JAMA 
NETWORK OPEN, Sept. 25, 2020, at 1, 1-11.  
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violence.46 How does law made in time of crisis affect disabled rights during 
the COVID-19 pandemic? 

 
II. ROADMAP 
Disabled individuals’ rights need not be dismantled to succeed in 

combating the negative effects of the pandemic. Instead, lawmakers can 
enhance disability representation in legislative institutions to innovate 
against implicit biases when writing law. This comment will explore how 
COVID-19 law discriminates against disabled communities, and how 
representation of disabled individuals within lawmaking can reduce this 
bias. Section II addresses the current backdrop of legislation created in 
response to the COVID-19 pandemic. Section III presents a nuanced 
examination of biased text within COVID-19 law, and how it harms the 
individuals most impacted by COVID-19. Section IV recommends a 
holistic approach to curbing lawmaker bias.  

 Although most disability law is considered civil rights legislation, 
during a pandemic, many matters have become human rights issues 
regarding health.47 Access to critical healthcare, life-saving procedures, 
accommodations, education, employment, and daily living activities can all 
be affected by a crisis. Bias in law impacts human rights issues, including 
disability, making bias an important target to analyze and address.48 
Hopefully, when future crises hit, lawmakers with less bias towards the 
disabled community can create positive outcomes for disabled individuals. 
COVID-19 legislation need not reduce the rights of people with disabilities. 
Instead, COVID-19 policy should be tailored to consider disabled 
individuals. Indeed, the COVID-19 pandemic has revealed that disability 
perspectives can assist in a greater understanding of a health crisis. 

 
III. DEFINITION OF “DISABILITY” 
The definition of disability varies broadly across domestic laws and 

between countries.49 Thus, before discussing “disability rights,” there needs 
to be a clear definition of the community. This comment will use a broad 

 
46 U.N. HUM. RTS. OFF. OF THE HIGH COMM’R, COVID-19 AND THE RIGHTS OF 

PERSONS WITH DISABILITIES: GUIDANCE 1 (2020), https://www.ohchr.org/Documents/ 
Issues/Disability/COVID-19_and_The_Rights_of_Persons_with_Disabilities.pdf. 

47 See Natsu Taylor Saito, Beyond Civil Rights: Considering “Third Generation” 
International Human Rights Law in the United States, 28 U. MIAMI INTER-AM. L. REV. 
387, 390 (1996). 

48 Bilotta et al., supra note 5 at 228-29.  
49 See Matilde Leonardi, Jerome Bickenbach, Tevfik Bedirhan Ustun, Nenad 

Kostanjsek & Somnath Chatterji, The Definition Of Disability: What Is In A Name?, 368 
LANCET 1219, 1219 (2006); see WORLD HEALTH ORG., WORLD REPORT ON DISABILITY 29 
(2011)  https://www.who.int/disabilities/world_report/2011/report.pdf. 
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legal definition of disability found in the U.N. Convention on the Rights of 
Persons with Disabilities (CRPD), which states: “[p]ersons with disabilities 
include those who have long-term physical, mental, intellectual or sensory 
impairments which in interaction with various barriers may hinder their full 
and effective participation in society on an equal basis with others.”50 The 
CRPD has been ratified by 168 countries,51 making its definition the closest 
one can come to homogenizing “disability” across a multitude of 
countries.52 Because this definition is partially based on a social model of 
disability where external factors may disable an individual, it includes those 
with “visible” disabilities such as blindness, developmental disability, 
chronic illness, such as cancer or Crohn’s disease, as well as “invisible” 
disabilities like ADHD, clinical depression, and post-traumatic stress 
disorder.53 Additionally, this definition is useful as it moves away from the 
medical model, instead focusing on self-identifying with having 
impairments that impact living in a non-disabled hegemony. The definition 
may also include disabilities that the prominent narrative of society may not 
necessarily label as such. These less thought-of disabilities include 
pregnancy, cancer, obesity, and chronic fatigue—all bodily changes that 
may create “various barriers” and hinder equal access.54 This definition 
bridges the gap between viewpoints focusing on individuals’ bodily 
characteristics and those considering external barriers in the surrounding 
environment.55 As the World Health Organization stresses, “disability 
should be viewed neither as purely medical nor as purely social,” but a 
combination of both health conditions and the subsequent external concerns 
when accessing the world.56 For example, some disabilities like cancer or 
diabetes may bring increased risk of COVID-19 due to the disability itself, 

 
50 Convention on the Rights of Persons with Disabilities, art. I, ¶ 2, May 3, 2008,  2515 

U.N.T.S. 3 [hereinafter CRPD]. 
51 See CRPD List of Countries by Signature: Confirmation: Accession : Ratification, 

Publications, DISABLED WORLD (Feb. 27, 2020), https://www.disabled-world.com/ 
disability/discrimination/crpd-milestone.php [https://perma.cc/5UGB-C2Y3] (stating 
although the CRPD was brought to the U.N. by the U.S., the U.S. is one of nine countries 
that is a signatory of the CRPD but not yet ratified the CRPD. A full list of countries that 
have signed but not ratified include the United States, Bhutan, Cameroon, Lebanon, 
Solomon Islands, St. Lucia, Tajikistan, Tonga, and Uzbekistan). 

52 CRPD, supra note 50, at art. I, ¶ 2. 
53 See id.; see Michael A. Stein, Janet E. Lord & Penelope J. S. Stein, The Law and 

Politics of US Participation in the UN Convention on the Rights of Persons with 
Disabilities, 2 EUR. Y.B. DISABILITY L. 29, 30 (2010) (although the CRPD has similar 
principals as American disability protections, the definition of disability is broader in the 
CRPD). 

54 CRPD, supra note 50, at art. I, ¶ 2. 
55 See generally WORLD HEALTH ORG., supra note 13. 
56 Id. at 4. 
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while other disabilities may not increase the risk of contracting COVID-19, 
but, as shown in this comment, will still feel disproportionately negative 
effects from the COVID-19 pandemic. 

 It must be stated that the CRPD, while an influential document, can be 
disregarded by countries because international law itself operates from 
opinion juris, in which states obey only “when it is in their interest to do 
so.”57 While the CRPD is not a binding document for any country, it is still 
considered powerful customary international law because of the large 
number of countries ratifying the treaty, as well as the fact that the CRPD 
is a human rights treaty, a type of “nearly universally accepted” law.58  

This comment utilizes the CRPD definition not only because of its 
pervasiveness but also because the definition came directly from hundreds 
of disabled individuals worldwide.59 Arlene Kanter, a CRPD scholar who 
worked with the UN to draft the historic CRPD,60 discusses the detailed 
thought-process disabled individuals went through when formulating the 
document: “[disabled drafters] explained that what causes their exclusion 
from society is often not their disability but rather the physical, attitudinal, 
and legal barriers that prevent them from fully participating as equal 
members in society” and subsequently “proclaimed that they were no longer 
willing to accept second class status.”61 Further, disabled drafters of the 
CRPD “developed the slogan ‘nothing about us without us.’ With this, they 
affirmed . . . that they are rights holders, not merely recipients of services, 
treatment, or charity.”62 As well, the CRPD also portrays disability, not in 
a vacuum, but in accordance with an individual’s many intersecting 
identities.63 This comment will discuss disability in accordance with this 
framework. 

 
IV. BACKGROUND ON CASE STUDY COUNTRIES 
As COVID-19 has swept across the globe, groundbreaking laws and 

policies concerning those with disabilities and comorbidities have been on 

 
57 Lori F. Damrosch & Sean D. Murphy, International Law: Cases and Materials, 73-

74 (7th ed. 2019). 
58 Michael A. Stein & Penelope J.S. Stein, Disability, Development, and Human Rights: 

A Mandate and Framework for International Financial Institutions, 47 U.C. DAVIS L. REV. 
1231, 1249 (2014). 

59 Arlene S. Kanter, Do Human Rights Treaties Matter: The Case for the United 
Nations Convention on the Rights of People with Disabilities, 52 VAND. J. TRANSNAT'L L. 
577, 597 (2019). 

60 Arlene Kanter ‘76, TRINITY REP., Spring 2014, at 53. 
61 Kanter, supra note 59, at 597. 
62 Id. 
63 CRPD, supra note 50, at art. I, ¶ 2. 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XV 

 
 

203 

the front line.64 The vast majority of the world population has been affected 
by the pandemic as the globalized world allowed for a shockingly fast 
spread of the disease.65 People with disabilities make up a large percentage 
of those affected, as 15% of the world’s population.66 In addition, this is a 
conservative estimate, as the numbers show a vast range of body diversity 
across the globe.67 

While both developed and developing countries have been impacted, 
this comment will focus on analyzing developed countries, where lack of 
wealth is less easily cited as the reason behind poor outcomes for disabled 
individuals. Wealthier countries such as the U.S. and the U.K., two 
countries that will be a particular focus point for the comment, have been 
lauded as powerful countries with the resources to quickly eliminate health 
threats to civilians.68 The U.S. is consistently rated as the most powerful 
country in the world with the largest Gross Domestic Product at 21.43 
trillion dollars, making it rich in resources to help its disabled civilians.69 
The U.K. is also considered among the world’s major developed powers.70 
Before the pandemic hit, the Global Health Security Index (GHSI) ranked 
the U.S. as the country most adept at preventing and eliminating 

 
64 See New COVID-19 Law Lab to Provide Vital Legal Information and Support for the 

Global COVID-19 Response, WORLD HEALTH ORG. (July 22, 2020), https://www. 
who.int/news/item/22-07-2020-new-covid-19-law-lab-to-provide-vital-legal-information-
and-support-for-the-global-covid-19-response. 

65 See Hannah Ritchie, Edouard Mathieu, Lucas Rodés-Guirao, Cameron Appel, 
Charlie Giattino, Esteban Ortiz-Ospina, Joe Hasell, Bobbie Macdonald, Diana Beltekian 
& Max Roser, Coronavirus Pandemic (COVID-19), Statistics and Research, OUR WORLD 
IN DATA, https://ourworldindata.org/coronavirus [https://perma.cc/TQK3-5BK4]. 

66 Disability Inclusion, supra note 13. This percentage has been calculated based off of 
two studies: 1) the WHO Global Burden of Disease for 2000-2004 which detailed data 
from more severe disabilities and their risk factors, and 2) the WHO World Health Survey, 
the largest disability survey ever conducted, utilizing data from 70 countries and 
positioning disability as a range from 0-100, capturing a larger range of possible 
impairments. WORLD HEALTH ORG., supra note 13, at 25. 

67 Leonardi et al., supra note 49, at 1219. 
68 See 2019 Global Health Security Index, GLOB. HEALTH SEC. INDEX, 

https://www.ghsindex.org/ [https://perma.cc/T2DN-CLKG] (The United States ranks #1 
on the 2019 index, with a preparedness score of 83.5, while the United Kingdom ranks #2, 
with a preparedness score of 77.9. This shows that pre-pandemic perceptions of the two 
countries were quite optimistic, with experts believing that both countries were well 
prepared to address health threats such as a global pandemic.). 

69 Caleb Silver, The Top 25 Economies in the World, INVESTOPEDIA, (Dec. 24, 2020) 
https://www.investopedia.com/insights/worlds-top-economies/ [https://perma.cc/7C5H-
XNJG]. 

70 See JAMES ROGERS, HENRY JACKSON SOC’Y, AUDIT OF GEOPOLITICAL CAPABILITY: 
AN ASSESSMENT OF TWENTY MAJOR POWERS 38 (2019),  https://henryjacksonsociety.org/ 
wp-content/uploads/2019/01/HJS-2019-Audit-of-Geopolitical-Capability-Report-
web.pdf. 
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pandemics.71 The U.S. was only rivaled by the U.K., who received second 
place in the Index.72 The 2019 GHSI included 140 factors indexed across 
six categories which rank a country’s preparedness to respond to a health 
crisis.73 Telling indicators like emergency preparedness, response planning, 
and lack of public health vulnerabilities, consistently put the U.S. and U.K. 
at the top of the list.74  

Besides overall health preparedness, both the U.S. and the U.K. are 
acclaimed possessors of the most influential disability laws in the world.75 
Both the U.S. and the U.K. have substantial disabled populations which may 
have led to the need for comprehensive disability law.76 26% of the U.S. is 
disabled and 18% of the U.K.’s population is disabled.77 These countries 
are viewed as having “the most comprehensive disability discrimination 
laws,” only rivaled by Australia, Canada, Hong Kong, and the Philippines.78  

Expectations regarding preparedness have proved suspect, however, as 
both the U.S. and the U.K. are still battling with the devastating effects of 
COVID-19.79 In contrast, other countries, including New Zealand, 
Thailand, and Taiwan have had a remarkable response to the pandemic, 
essentially achieving “new cases at or near 0” within seven months.80 Both 
the U.S. and the U.K. struggled as cases staggered upwards throughout 
2020.81 The U.S. had the highest overall number of cases starting March 26, 

 
71 Glob. Health Sec. Index, supra note 68. 
72 Id. 
73 About, GLOB. HEALTH SEC. INDEX, https://www.ghsindex.org/about/ 

[https://perma.cc/9E8N-8AGN]. 
74 2019 GHS Index Country Profile for United States, GLOB. HEALTH SEC. INDEX, 

https://www.ghsindex.org/country/united-states/ [https://perma.cc/7CCQ-KUXY]. 
75 Amy Mckeever, How the Americans with Disabilities Act Transformed a Country, 

NAT’L GEOGRAPHIC (Jul. 30, 2020), https://www.nationalgeographic.com/history/ 
2020/07/americans-disabilities-act-transformed-united-states/. 

76 Id. 
77 CDC, DISABILITY IMPACTS ALL OF US (2020), https://www.cdc.gov/ncbddd/ 

disabilityandhealth/documents/disabilities_impacts_all_of_us.pdf; Facts on Disability, 
UNIV. OF ST. ANDREWS, https://www.st-andrews.ac.uk/hr/edi/disability/facts/#:~: 
text=11%20million%20disabled%20people%20in,%20Employers'%20Forum%20on%20
Disability (last visited Feb. 1, 2021). 

78  Theresia Degener & Gerard Quinn, A Survey of International, Comparative and 
Regional Disability Law Reform, in DISABILITY RIGHTS LAW AND POLICY: 
INTERNATIONAL AND NATIONAL PERSPECTIVES 3, 35 (Mary Lou Breslin & Silvia Yee eds., 
2002).  

79 Some Are Winning - Some Are Not, NEW ENGLAND COMPLEX SYS. INST., 
https://www.endcoronavirus.org/countries (last visited Sep. 30, 2020). 

80 Id. 
81 Some Are Winning - Some Are Not, supra note 79; Ritchie et al., supra note 65.  



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XV 

 
 

205 

2020 and continuing through time of publication.82 Moreover, while per 
capita data is most helpful in providing comparisons between countries, 
overall, “when it comes to eliminating the virus, the number of new cases 
per day must be zero” to achieve success in eliminating the virus.83 
Accordingly, both the U.S. and U.K. have not lived up to their expected 
level of health readiness.84 

This comment will demonstrate that even the most powerful countries 
have far to go when creating laws to assist disabled citizens. 85 By focusing 
on highly touted countries in both disability law progress and overall health 
progress, we can see that the “gold standard” law may not be enough to 
adequately protect the human rights of disabled individuals, especially 
during a pandemic.86 If the world continues to consider the U.K. and the 
U.S. as the “gold standard” while real-life responses of both countries’ laws 
fail, disabled individuals worldwide may never receive adequate rights or 
autonomy as disabled communities remain left out of the conversation about 
their rights. Although better disability representation in law and policy may 
not be a comprehensive means of solving disability representation 
problems, this comment will argue that this is a crucial starting point to 
better serving the disabled community. 

 
V. THE GOLD STANDARD  
Have the U.S. and U.K. truly created “gold standard” laws regarding the 

rights of humans with disabilities?87 Comparative legal research may 

 
82 Henrik Pettersson, Byron Manley & Sergio Hernandez, Tracking Covid-19’s Global 

Spread, CNN HEALTH, https://edition.cnn.com/interactive/2020/health/coronavirus-maps-
and-cases/ (Apr. 2, 2022, 3:45 PM); see Coronavirus Pandemic, Data Explorer, OUR 
WORLD IN DATA, https://ourworldindata.org/coronavirus-data-explorer?tab=table&y 
Scale=log&zoomToSelection=true&country=~USA&region=World&casesMetric=true&
interval=daily&aligned=true&perCapita=true&smoothing=0&pickerMetric=location&pi
ckerSort=asc [https://perma.cc/XDY8-GTGQ]; see Donald G. McNeil Jr., The U.S. Now 
Leads the World in Confirmed Coronavirus Cases, THE N.Y. TIMES (May 28, 2020) 
https://www.nytimes.com/2020/03/26/health/usa-coronavirus-cases.html. 

83 Some Are Winning - Some Are Not, supra note 79. 
84 Glob. Health Sec. Index, supra note 68. 
85 Weekly Updates by Select Demographic and Geographic Characteristics, CTRS. FOR 

DISEASE CONTROL & PREVENTION, https://www.cdc.gov/nchs/nvss/vsrr/ 
covid_weekly/index.htm#Comorbidities (last visited Sep. 30, 2020) (displaying diagnostic 
codes of various disabilities and deaths due to COVID-19). 

86 See Susan Brink, How is the World Treating People with Disabilities?, NPR (Dec. 
18, 2016, 7:00 AM), https://www.npr.org/sections/goatsandsoda/2016/12/18/ 
504964701/how-is-the-world-treating-people-with-disabilities. 

87 See Learn from 26 Years of the Americans with Disabilities Act, MOBILITY INT’L 
USA (July 26, 2016, 5:28 PM), https://www.miusa.org/news/2016/ADA26 (“The ADA is 
considered by many to be the ‘gold standard’ of disability rights laws.”). 
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indicate otherwise.88 For example, the U.S. does not explicitly guarantee 
equality and non-discrimination for persons with disabilities in its 
constitution, unlike countries like Mexico, Kenya, and Bolivia.89 While 
there may be a legitimate argument that a constitutional guarantee is not 
needed to successfully provide human rights, outlining these rights in a 
critical national document is valuable.90 Because significant documents like 
a constitution contain compelling norms for citizens, acknowledgement can 
reduce biased opinions that disabled people should only have a fraction of 
the rights that are bestowed upon the general population.91 These biases 
cause systematic disability discrimination.92 Indeed, constitutional 
documents are vital instruments critical to laying a solid foundation of 
rights, and dissuading negative stereotypes, as the document determines the 
“social and political character of nations and frame[s] their legal and 
political systems.”93 

Regardless of studied inadequacies, the U.S. has long been touted as 
having some of the world’s most comprehensive disability laws.94 While 
the U.S. does not have constitutional provisions for disability, the U.S. has 
many federal laws covering education, employment, in addition to case law 
on public integration.95 The U.S. was also the first country to pass a 
comprehensive disability law.96 Likewise, the U.K. approach to disability is 
robust, as its constitution explicitly guarantees nondiscrimination, 

 
88 See generally Degener & Quinn, supra note 78. 
89 Does the Constitution Explicitly Guarantee Equality or Non-Discrimination for 

Persons with Disabilities?, WORLD POL’Y CTR., https://www.worldpolicycenter.org/ 
policies/does-the-constitution-explicitly-guarantee-equality-or-non-discrimination-for-
persons-with-disabilities (last visited Sep. 30, 2020). 

90 Id.; see WORLD Constitutional Rights Database, WORLD POL’Y ANALYSIS CTR., 
https://www.worldpolicycenter.org/topics/constitutions/methods (last visited Feb. 1, 
2021). 

91 Meg E. Ziegler, Disabling Language: Why Legal Terminology Should Comport with 
a Social Model of Disability, 61 B.C. L. REV. 1183, 1214 (2020). 

92 Patricia J. Williams, Alchemical Notes: Reconstructing Ideals from Deconstructed 
Rights, 22 HARV. C.R.-C.L. L. REV. 401, 404 n.6 (1987); see also Laura L. Rovner, 
Perpetuating Stigma: Client Identity in Disability Rights Litigation, 2001 UTAH L. REV. 
247, 250 (2001). 

93 WORLD POL’Y ANALYSIS CTR., supra note 90. 
94 See MOBILITY INT’L USA, supra note 87.  
95 See, e.g., 42 U.S.C. § 12112 (employment); 20 U.S.C. §§ 1400-1482. (education); 

L.C. by Zimring v. Olmstead, 138 F.3d 893 (11th Cir. 1998), aff’d sub nom. Olmstead v. 
L. C. by Zimring, 527 U.S. 581 (1999) (public accommodations). 

96 See ADA - Findings, Purpose, and History, ADA ANNIVERSARY ACT, https://www. 
adaanniversary.org/findings_purpose#:~:text=At%20the%20signing%20of%20the,26%2
C%201990%2C%20President%20George%20H.W.&text=The%20ADA%20was%20the
%20world's,equality%20for%20people%20with%20disabilities [https://perma.cc/8NJH-
BZTV]. 
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integration of students into the public school system, and the right to 
reasonable accommodations.97 Disability rights and health law are 
inseparably intertwined, so with such comprehensive law in both developed 
countries, the COVID-19 pandemic should have been easily managed, yet 
disabled people in the U.S. and U.K. remain at high risk.98 

COVID-19 has brought to light how disability law can be easily 
disposable in both countries.99 While statistics show that individuals with 
disabilities are overwhelmingly affected by the pandemic,100 laws written 
to combat the pandemic have rolled back crucial disability laws that provide 
the equal access needed during a pandemic. Before turning to a discussion 
of new COVID-19 law, however, we must first consider the underlying 
protections of disability law in the U.S. and U.K. 

 
APPLICABLE LAW 

 
I. U.S DISABILITY LAW  

In the U.S., disability protections are codified in several laws, the most 
prominent being the Americans with Disabilities Act (ADA),101 in addition 
to its predecessor, the Rehabilitation Act of 1973.102 Other laws which 
bolster the ADA include the Civil Rights of Institutionalized Persons Act,103 
and the Air Carrier Access Act of 1986,104 along with six other important 
anti-discrimination laws.105  

Section 504 of the Rehabilitation Act is important as it set a precedent 
for the ADA as the first disability discrimination law in the U.S.106 Section 

 
97 WORLD POL’Y CTR., supra note 89. 
98 Jessica L. Roberts, Health Law as Disability Rights Law, 97, MINN. L. REV. 1963, 

1965-66 (2013). 
99 See Jasmine E. Harris, The Frailty of Disability Rights, 169 U. PA. L. REV. 29, 30-32 

(2020).  
100 WORLD HEALTH ORG., DISABILITY CONSIDERATIONS DURING THE COVID-19 

OUTBREAK 1 (2020), https://apps.who.int/iris/bitstream/handle/10665/332015/WHO-
2019-nCov-Disability-2020.1-eng.pdf. 

101 42 U.S.C. §§ 12101-213. 
102 29 U.S.C. §§ 701-799.  
103 42 U.S.C. §§ 1997-1997j. 
104 49 U.S.C. § 41705. 
105 These laws include the Architectural Barriers Act of 1968, 42 U.S.C. §§ 4151-4157, 

Fair Housing Amendments Act of 1988, 42 U.S.C. §§ 3601-3619, Individuals with 
Disabilities Education Act, 20 U.S.C. §§ 1400-1500, National Voter Registration Act of 
1993, 52 U.S.C. §§ 20501-20511, Telecommunications Act of 1996, 47 U.S.C. §§ 255, 
251(a)(2), and the Voting Accessibility for the Elderly and Handicapped Act of 1984, 52 
U.S.C. §§ 20101-20107. 

106 Overview of the Rehabilitation Act of 1973, United States Laws, WEBAIM, 
https://webaim.org/articles/laws/usa/rehab#:~:text=It%20was%20the%20first%20civil,th
at%20receive%20federal %20financial%20assistance [https://perma.cc/A9LP-FBJS]. 
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504 consists of a short sentence stating that disabled individuals cannot “be 
excluded from participation in, be denied the benefits of, or be subjected to 
discrimination” under any entity receiving federal assistance.107 

Within U.S. law, this comment will primarily focus on the ADA, the 
prominent law undermined by COVID-19 law. The ADA’s goal is to “bring 
persons with disabilities into the economic and social mainstream of 
American life; to provide enforceable standards addressing discrimination 
against individuals with disabilities, and to ensure that the federal 
government plays a central role in enforcing these standards on behalf of 
individuals with disabilities.”108 The ADA, as amended in 2008, is a 
comprehensive set of disability protections, housed within five sections.109 
Title I covers employment access and standards for inclusion of employees 
with disabilities.110 Title II prohibits disability discrimination in all federal 
and local governmental entities.111 Title III prohibits disability 
discrimination in private entities that operate public accommodations.112 
Title IV prevents discrimination in communicative services, including 
internet and telephone.113 Finally, Title V is a miscellaneous provision 
which details legal information such as attorney fees, and prohibition 
against retaliation if a disabled individual submits a complaint.114 The ADA 
also has a comprehensive set of checks and balances to prevent abuse.115 
The ADA provides a sweeping protection for business “undue hardship” 
which provides defendants an affirmative defense.116 Under the “undue 
hardship” clause, businesses need not grant any accommodation that would 
“ impose an undue hardship on the operation of the business of such covered 
entity.”117 The ADA also protects businesses through “direct threat” 
analysis.118 If an individual poses a “direct threat” to themselves or others 
that cannot be mitigated through a reasonable accommodation, the provider 

 
107 29 U.S.C. § 794. 
108 Bills to Establish a Clear and Comprehensive Prohibition of Discrimination on the 

Basis of Disability, Americans with Disabilities Act: Hearing on H.R. 2273 and S. 933 
Before the Subcomm. on Transp. and Hazardous Materials of the H. Comm. on Energy 
and Com., 101st Cong. 111-114 (1990) (Statement of Jeffery N. Shane, Assistant Secretary 
for Policy, and International Affairs). 

109 42 U.S.C. §§ 12101-12213. 
110 42 U.S.C. §§ 12111-12117. 
111 42 U.S.C. §§ 12131-12165. 
112 42 U.S.C. §§ 12181-12189. 
113 42 U.S.C. §§ 12201-12212. 
114 42 U.S.C. §§ 12201-12212. 
115 47 U.S.C. § 225.  
116 42 U.S.C. § 12112(b)(5)(A). 
117 Id. 
118 29 C.F.R. § 1630.2(r) (2012). 
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is exempt from accommodating the individual.119 An individual can analyze 
“direct threat” through a variety of factors, including duration, severity, 
likelihood, and imminence of the harm.120 

In addition, the U.S. has the Social Security Act, which grants assistance 
for medical, and income needs of individuals with disabilities.121 This 
assistance is primarily based on income level, and, once qualified, disabled 
individuals can receive Medicaid, a governmental healthcare plan.122 
Medicaid programs vary from state to state but are linked to SSI benefits 
and one’s current assets.123 

 
II. U.K. DISABILITY LAW 
In the U.K., protections for disabled individuals are contained within the 

Equality Act 2010,124 the 1995 Disability Discrimination Act,125 and the 
Chronically Sick and Disabled Persons Act 1970.126 The Equality Act 2010 
protects individuals against discrimination on account of a wide variety of 
potential identities, including disability.127 This comment will focus on the 
Chronically Sick and Disabled Persons Act 1970, as it is the law targeted 
by COVID-19 legislation.128 The Act came about at a pivotal moment, as 
the U.K. population of disabled individuals was steeply rising at the time.129 
The Act created many independent responsibilities for disabled people 
while also instructing governmental bodies to compile a registry of all 
disabled people so they could be identified and served.130 The services 
provided by the Act have become increasingly vital as poverty and gaps in 

 
119 Id. 
120 Id. 
121 42 U.S.C. §§ 301-1397mm. 
122 Medicaid Information, SOC. SEC., https://www.ssa.gov/disabilityresearch/wi/ 

medicaid.htm (last visited Feb. 1, 2021).  
123 Supplemental Security Income (SSI) and Eligibility for Other Government and State 

Programs, SOC. SEC., https://www.ssa.gov/ssi/text-other-ussi.htm (last visited Feb. 1, 
2021). 

124 Equality Act 2010, c. 15 (UK), https://www.legislation.gov.uk/ukpga/2010/15/ 
contents. 

125 Disability Discrimination Act 1995, c. 50 (UK), https://www.legislation.gov.uk/ 
ukpga/1995/50/contents. 

126 Chronically Sick and Disabled Persons Act 1970, c. 44 (UK), https://www. 
legislation.gov.uk/ukpga/1970/44/contents. 

127 Discrimination: Your Rights, GOV.UK, https://www.gov.uk/discrimination-your-
rights (last visited Feb. 1, 2021). 

128 Chronically Sick and Disabled Persons Act 1970, c. 44 (UK), https://www. 
legislation.gov.uk/ukpga/1970/44/contents. 

129 Jameel Hampton, The 1970 Chronically Sick and Disabled Persons Act – Fifty Years 
On, 35 DISABILITY & SOC’Y 831, 831-32 (2020). 

130 Id. 
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education for disabled individuals have increased over the years.131 The Act 
promises many services to compensate for social inequalities.132 Section 2 
of the Act remains critically important as it supports disabled children and 
adults with:  

 
(1) practical assistance for that person in his home . . . 
(2) assistance . . . in obtaining, wireless, television, library, 

or similar recreational facilities . . . 
(3) lectures, games, outings, or other recreational facilities 

outside his home . . .  
(4) assistance to that person in taking advantage of 

educational facilities available to him . . . 
(5) assistance in, travelling to and from his home. . .  
(6) assistance for that person in arranging for the carrying 

out of any works of adaptation in his home or the 
provision of any additional facilities designed to secure 
his greater safety, comfort, or convenience . . . 

(7) the provision of meals for that person whether in his 
home or elsewhere; [and] 

(8) assistance to that person in obtaining, a telephone and 
any special equipment necessary to enable him to use a 
telephone.133 

 
The sections specified here concern “welfare services” for disabled 

children who transition into adulthood.134 Scholars have criticized the Act’s 
specific enforcement and poor delivery, suggesting that biases regarding 
who qualified for the services created a system nearly impossible to qualify 
for.135 This legislation requires government authorities to reach a decision 
about the child’s health and care, and decide whether the child is ultimately 
eligible for services.136 

The U.K. also has the Mental Health Act of 1983, a law specifically for 
those with mental disabilities.137 The Mental Health Act broadly defines 
“mental illness,” including disabilities such as learning disabilities, and 

 
131 Id.  
132 See Chronically Sick and Disabled Persons Act 1970, c. 44 (UK), 

https://www.legislation.gov.uk/ukpga/1970/44/contents. 
133 Id. § 2(1). 
134 Id. 
135 Hampton, supra note 129, at 831-32. 
136 Chronically Sick and Disabled Persons Act 1970, c. 44 (UK), 

https://www.legislation.gov.uk/ukpga/1970/44/contents. 
137 Mental Health Act 1983, c. 20 (UK), https://www.legislation.gov.uk/ukpga/ 

1983/20/contents. 
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“any other disorder or disability of mind.”138 The Act details protections for 
detaining individuals with mental disabilities.139 The Act describes what is 
required to admit a patient against their will to a hospital or institution.140 
In order to detain an individual a physician must determine that the 
detention is “necessary for the health or safety of the patient or for the 
protection of other persons.”141 Two physicians must independently 
determine that the individual needs to be detained to prevent unnecessary 
containment.142 Patients detained by registered medical practitioners can 
only be held for 72 hours.143 If the patient has been accused of a crime, they 
can only be detained for “12 weeks in all.”144 A person can receive 
compulsory detainment for assessment for 28 days.145 Medical providers 
must deem it “appropriate” for the individual to be detained.146 Once 
admitted, the Act allows physicians to conduct various treatments without 
the patient’s consent.147 

 
III. U.S. CORONAVIRUS LAW 
Creating a solution to combat unemployment and improve GDP 

statistics, U.S. lawmakers have determined that a vital aspect of helping the 
U.S. economy is providing complete immunity from the ADA to protect 
businesses from liability if they do not offer equal access during the 
pandemic.148 This is a key provision of the Health, Economic Assistance, 

 
138 Judith M. Laing, Rights Versus Risk? Reform of The Mental Health Act 1983, 8 

MED. L. REV. 210, 214 (2000). 
139 Mental Health Act 1983, c. 20 (UK), https://www.legislation.gov.uk/ukpga/ 

1983/20/contents; see Paul Gosney & Pater Bartlett, The UK Government should withdraw 
from the Convention on the Rights of Persons with Disabilities, 216 BRITISH J. 
PSYCHIATRY, 296, 296-297 (2019) (the Mental Health Act has been marked as a violator 
of the UN’s Convention on the Rights of Persons with Disabilities, which the U.K. has 
ratified). 

140 Mental Health Act 1983, c. 20 pt. 2 (UK), https://www.legislation.gov.uk/ukpga/ 
1983/20/contents. 

141 Id. § 3(2)(c). 
142 Id. § 2(3). 
143 Id. § 4(4). 
144 Id. § 35(7); Coronavirus Act 2020, c. 7 § 17 (UK), https://www.legislation.gov.uk/ 

ukpga/2020/7/contents. 
145 Mental Health Act 1983, c. 20 § 20 (UK), https://www.legislation.gov.uk/ 

ukpga/1983/20/contents. 
146 Laing, supra note 138, at 215. 
147 Id. at 229. 
148 Jordain Carney, McConnell: Dropping Liability Protections From Coronavirus 

Deal 'Not Going To Happen,' THE HILL (July 31, 2020, 7:04 PM) https://thehill. 
com/homenews/senate/510085-mcconnell-dropping-liability-protections-from 
coronavirus-deal-not-going-to; Tammy Duckworth, Duckworth: Republicans Gut 
Americans With Disabilities Act In Coronavirus Relief Bill, USA TODAY (Aug. 20, 2020, 
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Liability Protection and Schools (HEALS) Act. Former Senator Majority 
Leader Mitch McConnell led advocacy for reduced liability in the COVID-
19 relief act stating “I assure you [the Act] will have liability protection [for 
businesses].”149 As the Senate Majority Leader is commonly known “to 
speak for the Senate as an institution,” and “serve as spoke[person] for their 
party’s positions on the issues” 150 others assumed that negotiations to 
safeguard the ADA’s disability protections were not on the table.151 These 
assumptions came true during the August 13th proceedings of the second 
session of the 116th Congress.152  Pausing ADA compliance was deemed 
so vital to combating COVID-19’s effects on the U.S. that the Senate 
eliminated any talk of revision and reached a “breaking point 
in congressional negotiations,” leading McConnell to adjourn the 
session.153 

The COVID-19 HEALS Act was presented by the Senate just one day 
after the 30th anniversary of the ADA.154 The HEALS Act is a collection of 
nine bills proposed by various Republican Senators.155 One of the proposed 

 
12:00 AM), https://www.usatoday.com/story/opinion/voices/2020/08/20/tammy-
duckworth-disabilities-ada-coronavirus-republicans-column/3400566001/. 

149 Carney, supra note 148; see generally Terry Meiners, Mitch McConnell on All 
Aspects of the HEALS Act, SPREAKER, https://www.spreaker.com/user/9808942/mitch-
mcconnell-on-all-aspects-of-the-he (last visited Feb. 1, 2021). 

150 Majority and Minority Leaders, U.S. SENATE, https://www.senate.gov/ 
artandhistory/history/common/briefing/Majority_Minority_Leaders.htm (last visited Feb. 
1, 2021). 

151 See Jessica Jeane & Pamela Wolf, Gop ‘Cares 2’ Framework for Covid-19 
Economic Stimulus Negotiations Would Give Expansive Relief , WOLTERS KLUWER (July 
30, 2020), https://lrus.wolterskluwer.com/news/employment-law-daily/gop-cares-2-
framework-for-covid-19-economic-stimulus-negotiations-would-give-expansive-
relief/117341/ [https://perma.cc/2GZR-FXVK] (noting that the proposed bill would 
“temporarily limit liability for personal injuries arising from alleged COVID-19 exposure 
at a school, college, nonprofit, church, or businesses.”). 

152 See Zach Friedman, No Stimulus Deal: Senators Leave Washington for Summer 
Recess, FORBES (Aug. 13, 2020, 6:51 PM), https://www.forbes. 
com/sites/zackfriedman/2020/08/13/stimulus-update-no-deal-package/#16de76747146 
(describing the reasoning behind adjourning the Senate); see also 166 CONG. REC. S4650 
(2020) (noting senate adjournment). 

153 See 166 CONG. REC. S5413 (2020). 
154 Update On the Coronavirus Response: Heals Act, U.S. SENATE REPUBLICAN POL’Y 

COMM. (Jul. 28, 2020), https://www.rpc.senate.gov/policy-papers/update-on-the-
coronavirus-response-heals-act. 

155 NACo Legislative Summary of The Senate Covid Relief Package The Health, 
Economic Assistance, Liability Protections & Schools (Heals) Act, NAT’L ASS’N OF 
CNTY’S,https://www.naco.org/covid19/federal-advocacy/heals-act#:~:text=The%20 
Health%2C%20Economic%20Assistance%2C%20Liability%20Protections%20%26%20
Schools%20Act%20(,introduced%20by%20several%20Republican%20Senators (last 
visited Feb. 1, 2021). 
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bills, the SAFE TO WORK Act, introduced by Senator John Cornyn (R-
Texas),156 is an acronym representing the goal of “Safeguarding America’s 
Frontline Employees To Offer Work Opportunities Required to Kickstart 
the economy.”157 The overview of the Act begins with an explicit 
description of the context of the bill, stating that, as “essential businesses 
continue operations and as the American economy more broadly continues 
re-opening, our businesses, nonprofits, schools, colleges, universities, 
workers, and health care providers face a growing threat from abusive 
litigation.”158 The Act itself discusses why abusive litigation of frivolous 
claims will affect the U.S.’ economy: “Small and large businesses, schools, 
colleges and universities, religious, philanthropic and other nonprofit 
institutions, and local government agencies may decline to reopen because 
of the risk of litigation. They may limit their output or engagement with 
customers and communities to avoid the risk of litigation.”159 The Act 
argues this lowered activity will prevent the trade of “goods and services” 
across state lines, limiting interstate commerce, and creating risk of 
lawsuits.160 The SAFE TO WORK Act speaks directly to curbing abusive 
litigation as its top priority.161 

The SAFE TO WORK Act’s liability provisions do not just protect 
small businesses from abusive litigation, but also “schools, colleges and 
universities, religious, philanthropic, and other nonprofit institutions, [] 
local government agencies . . . [and] health care providers.”162 For brevity, 
this comment will refer to the many establishments covered in the Act as 
“businesses,” but it is essential to recognize the Act’s broad scope. This 
clause states that the organizations above are protected from any “actions 
taken to comply with coronavirus-related public-health guidance and 
regulations” that breach the ADA.163 Overall, the Act: 

 
limit[s] liability for COVID-19 exposure claims for a period 
of almost five years for frontline workers such as nurses, 
doctors, teachers, and apparently any businesses as long as 
they are following applicable government standards and 

 
156 Jeane & Wolf, supra note 151. 
157 See AM. HOTEL & LODGING ASS’N, SAFE TO WORK ACT 1, https://www.ahla.com/ 

sites/default/files/safe_to_work_act_section_by_section_0.pdf?_ga=2.24409402.1670043
7 34.1597972801-688180836.1596646107 (last visited Feb. 1, 2021); see SAFE TO 
WORK Act, S. 4317, 116th Cong. (2020). 

158 Am. Hotel & Lodging Ass’n, supra note 157. 
159 SAFE TO WORK Act, S. 4317, 116th Cong. § 2(a)(17) (2020). 
160 Id. 
161 Id. § 2(a)(19). 
162 Id. § 2(b)(3). 
163 See id. § 122(a)(1). 
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guidance (defined as mandatory standards and regulations 
specifically concerning the prevention or mitigation of the 
transmission of coronavirus issued by federal, state, and 
local governments) and are not grossly negligent.164 

 
The Act has proposed “blanket immunity for all business[es] for all 

COVID-19-related claims.”165 The Act’s standard to determine an 
individual’s right to sue is a high one, as the Act changes the standard of 
proof from the “preponderance of the evidence” standard typical in civil 
litigation to “clear and convincing evidence.”166 Thus, to submit a COVID-
19 claim in the next five years, a plaintiff would have to prove (1) the 
business did not take “reasonable efforts to comply with the applicable 
mandatory coronavirus standards,” and (2) the businesses committed gross 
negligence or willful misconduct to expose a plaintiff to COVID-19.167 

As defined in the SAFE TO WORK Act, gross negligence is a 
“conscious, voluntary act or omission in reckless disregard of a legal duty, 
the consequences to another party, and applicable government standards 
and guidance.”168 To be deemed willful misconduct a business’s behavior 
must satisfy three elements: “(1) an act or omission that is taken to 
intentionally achieve a wrongful purpose, (2) knowingly without legal 
factual justification, and in (3) disregard of a known or obvious risk that is 
so great as to make it highly probable that the harm will outweigh the 
benefit.”169 The Act states that evidence as simple as a written statement of 
compliance is a presumption that the business was following the “applicable 
standards.”170 This allows the business to easily mitigate lawsuits, and in 
turn, lawmakers hope this boosts the economy.171 

The SAFE TO WORK Act has found large support among high-
powered U.S. organizations, 500 of which have detailed the reasons such 

 
164 Jeane & Wolf, supra note 151. 
165 Lisa Himes & Eleanor Ross, Virus Suit Immunity Would Likely Not Totally Shield 

Cos., LAW360 (July 23, 2020, 4:15 PM) https://www.law360.com/articles/1294263 
[https://perma.cc/52BW-DEVA]. 

166 Tami S. Smason & Erik K. Swanholt, Proposed SAFE TO WORK Act Offers 
Protections to Businesses Impacted by COVID-19, THE NAT’L L. REV. (Aug. 21, 2020) 
https://www.natlawreview.com/article/proposed-safe-to-work-act-offers-protections-to-
businesses-impacted-covid-19. 

167 Jeane & Wolf, supra note 151. 
168 SAFE TO WORK Act, S. 4317, 116th Cong. § 3(10) (2020). 
169 Id. § 3(19). 
170 See Smason & Swanholt, supra note 166 (“[T]he Act presumes that businesses made 

reasonable efforts if they have a ‘written or published policy on the mitigation of 
transmission’ that aligns with applicable government standards and guidance.”). 

171 See AM. HOTEL & LODGING ASS’N, supra note 157 at 1; see SAFE TO WORK Act, 
S. 4317, 116th Cong. (2020). 
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liability exemptions are merited.172 The U.S. Chamber of Congress has 
stated that the proposed liability shield is necessary to have “healthy citizens 
and a strong economy.”173 National manufacturers have urged Congress to 
“[pass] critical liability protections for manufacturers of health care 
equipment . . . to save lives and keep our communities—and our world—
safe, secure and healthy.”174 

To reinforce businesses against lawsuits, Section 181 of the SAFE TO 
WORK ACT, Limitation on Violations Under Specific Laws, protects 
employers from liability regarding Title I of the Americans with Disabilities 
Act (ADA) and other federal laws during COVID-19.175 A business will not 
be held liable “to any enforcement proceeding or liability under [Title I of 
the ADA]” as long as the business was “relying on and generally following 
applicable government standards” and “attempted to satisfy any such 
obligation by— (i) exploring options to comply with such obligations . . . 
[and] (ii) implementing interim alternative protections.”176 

Additionally, the SAFE TO WORK Act “protects from liability under 
the ADA and Civil Rights Act of 1964 businesses and employers who 
cannot offer requested accommodations because they would pose a serious 
risk to public health.”177 The bill states the business is protected if the 
individual is offered a reasonable modification or accommodation but 
refuses the offer.178 Arguably, the most common “risk to public health” that 
the Act would protect against is refusal to wear a mask or social distance 
within a building or public place.179 Many stores have documented angry 

 
172 See Coalition Letter on Liability Relief Legislation in Response to the Pandemic, 

U.S. CHAMBER OF COM., (May 27, 2020) https://www.uschamber.com/letters-
congress/coalition-letter-liability-relief-legislation-response-the-pandemic. 

173 Id. (a detailed list of organizations for liability exemptions including the American 
Medical Association, which is the largest association of physicians in the U.S., Financial 
Executives International, and the Equipment Marketing & Distribution Association 
(EMDA)). 

174 Manufacturers: Congressional Action Needed to Aid COVID-19 Response, NAT’L 
ASS’N OF MFRS. (Mar. 3, 2020, 3:48 PM) https://www.nam.org/manufacturers-
congressional-action-needed-to-aid-covid-19-response-7317/?stream=series-press-
releases. 

175 AM. HOTEL & LODGING ASS’N, supra note 157 at 4.; see SAFE TO WORK Act, S. 
4317, 116th Cong. § 181 (2020). 

176 SAFE TO WORK Act, S. 4317, 116th Cong. § 181(a)(2) (2020). 
177 Am. Hotel & Lodging Ass’n, supra note 157 at 4. 
178 SAFE TO WORK Act, S. 4317, 116th Cong. § 181(b)(2)(A)(ii) (2020). 
179 The Department of Justice Warns of Inaccurate Flyers and Postings Regarding the 

Use of Face Masks and the Americans with Disabilities Act, Office of Public Affairs, U.S. 
DEP’T OF JUST. (June 30, 2020) https://www.justice.gov/opa/pr/department-justice-warns-
inaccurate-flyers-and-postings-regarding-use-face-masks-and. 
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customers declining to wear masks when they enter a business.180 
Customers have even turned to using false disability identification cards 
citing the ADA as the reason they cannot wear a mask.181 Actions like this 
may be why the Act specified that businesses need not offer a modification 
of services that violates public health orders,182 as a person requesting an 
accommodation to enter a building without a mask endangers the health of 
others.183 It seems likely that these attempts to avoid public health 
safeguards led to the SAFE TO WORK Act’s specific clause disallowing 
accommodations that pose a serious risk to public health.184 

 
IV. U.K. CORONAVIRUS LAW 
The United Kingdom has implemented its own unique COVID-19 

law.185 The Coronavirus Act is the newest piece of comprehensive 
legislation, with over 350 pages of provisions to combat effects of the 
pandemic in the U.K.186 Nestled within the Act are laws that affect disabled 
persons.187 The Coronavirus Act states that “[a] local authority does not 
have to comply with any duties imposed by section 2A(2) to (4) or (6) of 
the Chronically Sick and Disabled Persons Act 1970.”188 The Coronavirus 
Act eliminates the need for authorities to “continue to comply with section 
2 after [the child] reaches that age until they reach a conclusion in his 
case.”189 Local authorities now have the option not to screen for services, 
and need not continue to comply with the Chronically Sick and Disabled 
Persons Act of 1970 after the child reaches the age of 18.190 

To understand what the Act puts on hold, one can look to the sections 
of the Chronically Sick and Disabled Persons Act of 1970 mentioned by the 

 
180 See, e.g., Olivia Sandusky, Ada Experts Say Shoppers with Disabilities Are Required 

to Wear a Mask, NBC PALM SPRINGS (May 22, 2020 5:42 PM) https://nbcpalmsprings. 
com/2020/05/22/ada-experts-say-shoppers-with-disabilities-are-required-to-wear-a-
mask/. 

181 Madeleine Carlisle, Face Mask Exemption ID Cards Are Going Viral and the 
Department of Justice Says They’re Fake, TIME (June 27, 2020, 12:35 PM), 
https://time.com/5860715/face-mask-exempt-cards-fake-coronavirus/. 

182 See SAFE TO WORK Act, S. 4317, 116th Cong. § 181(b)(2) (2020). 
183 Carlisle, supra note 181.  
184 See Sandusky, supra note 180. 
185 UK: COVID-19 Law Puts Rights of People with Disabilities at Risk, HUMAN RTS. 

WATCH (Mar. 26, 2020 12:00 AM) https://www.hrw.org/news/2020/03/26/uk-covid-19-
law-puts-rights-people-disabilities-risk. 

186 Coronavirus Act 2020, c. 7 (UK), https://www.legislation.gov.uk/ukpga/2020/7/ 
contents. 

187 Id. §§ 7-8. 
188 Id. § 15, sch. 12.  
189 Id.  
190 Id. § 2A.  
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Coronavirus Act.191 These sections include access to food, an accessible 
phone, and educational opportunities which are on hold due to the 
enactment of the Coronavirus Act.192 

The Coronavirus Act also modifies the Mental Health Act of 1983.193 
These modifications enable a single physician to prescribe compulsory 
institutionalization based on accusations of mental health issues, rather than 
the previous standard of two physician recommendations.194 Moreover, a 
medical practitioner may call for the detainment of someone already in the 
hospital, regardless of whether the physician is “in charge of the treatment 
of the patient.”195 This exemption can be used if the recommendation of the 
physician in charge of the patient is “not reasonably practical or would 
involve undesirable delay.”196 In addition, the Act allows an individual 
accused of mental health issues to be forcefully detained for more than 12 
weeks, as this phrase was stricken from the Mental Health Act by the 
Coronavirus Act.197 Similarly, patients detained by registered medical 
practitioners can now be held for 120 hours, up from the original 72 hours 
before the Coronavirus Act.198 Patients detained by nurses can now be held 
for 12 hours, up from the original 6 hours before the Coronavirus Act.199  

The Coronavirus Act protects healthcare workers from various COVID-
19 related liability in the U.K.200 The Act provides that a healthcare worker 
who has cared for a person suspected, or confirmed to have COVID-19 has 
broad civil liability protections.201 These liability waivers apply to “death, 
personal injury or loss, arising out of or in connection with a breach of a 

 
191 Id.  
192 See id. § 8-11; see Care Act Easements: Guidance for Local Authorities, GOV.UK, 

https://www.gov.uk/government/publications/coronavirus-covid-19-changes-to-the-care-
act-2014/care-act-easements-guidance-for-local-authorities (last visited Feb. 1, 2021). 

193 Coronavirus Act 2020, c. 7 § 10 (UK), https://www.legislation.gov. 
uk/ukpga/2020/7/contents. 

194 Mental Health Act 1983, c. 20 § 2(3) (UK), https://www.legislation.gov.uk 
/ukpga/1983/20/contents. 

195 Id. § 5. 
196 Id. § 11(4)(b). 
197 Id. § 35; Coronavirus Act 2020, c. 7 sched. 8(5) (UK), https://www.legislation.gov. 

uk/ukpga/2020/7/contents. 
198 Coronavirus Act 2020, c. 7 § 8(4)(2) (UK), https://www.legislation.gov.uk/ 

ukpga/2020/7/contents. 
199 Id. § 8(4)(3); see Mental Health Act 1983, c. 20 § 5 (UK), 

https://www.legislation.gov.uk/ukpga/1983/20/contents. 
200 See generally Coronavirus Act 2020, c. 7 (UK), https://www.legislation.gov.uk/ 

ukpga/2020/7/contents (Wales legislation can be found in Schedule 11, Scotland specific 
legislation can be found in Schedule 12, and Northern Ireland-specific legislation can be 
found in Schedule 13). 

201 Id. §§ 10-13. 
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duty of care owed in connection with the provision, after the coming into 
force of this section, of a relevant service” in all four U.K. regions.202  

The Act also provides that local authorities “need not comply” with law 
concerning the National Health Service (NHS) Commissioning Board and 
Clinical Commissioning Groups, which design programs specifically for 
disabled individuals who need “long-term complex care.”203 The protocol 
historically required that NHS “take reasonable steps” to assess disabled 
individuals if there “may be a need for such care.”204 The NHS covers adult 
disability care and children with disabilities that “cannot be met by existing 
universal or special services alone.”205 The NHS provides care for those 
who need help with activities of daily living like “breathing[,] nutrition[,] 
continence[,] skin (including wounds and ulcers)[,] mobility[,] 
communication[,] psychological and emotional needs[,] cognition 
(understanding)[,] [and] behaviour . . . .”206 Thus, the Coronavirus Act 
pardons officials from assessing potential new disabled clients for NHS 
care.207  

Another example of the U.K.’s current policy to recover from COVID-
19 is London’s twenty-nine member Coronavirus “Recovery Board.”208 The 
Recovery Board is the most extensive implementation program of its kind 
since World War II.209 The Board will provide opportunities to analyze how 
to best repair London’s economic and health recovery, and completely 
remodel the city to be “fairer, more equal, greener, and more resilient after 
COVID-19.”210 The Board’s mission is to support communities that have 
been “most impacted by the virus” and to “narrow social, economic and 
health inequalities.”211 The mayor of London, Sadiq Khan, said of the 

 
202 Id. §§ 11(2), 12(2), 13(2). 
203 Id. §§ 14, 16; NHS Continuing Healthcare, NAT’L HEALTH SERV., 

https://www.nhs.uk/conditions/social-care-and-support-guide/money-work-and-
benefits/nhs-continuing-healthcare/ [https://perma.cc/6MGK-F6CP]. 

204 The National Health Service Commissioning Board and Clinical Commissioning 
Groups (Responsibilities and Standing Rules) Regulations 2012, SI 2012/2996, ¶ 21 (UK). 

205 NAT’L HEALTH SERV., supra note 203. 
206 Id. 
207 Coronavirus Act 2020, c. 7 § 14 (UK), https://www.legislation.gov.uk/ukpga/ 

2020/7/contents. 
208 See generally LONDON COUNCILS, LONDON RECOVERY BOARD – TERMS OF 

REFERENCE (2020) https://www.london.gov.uk/sites/default/files/london_recovery_ 
board_-_terms_of_reference_agreed_4_june_2020.pdf. 

209 Plans announced for London’s COVID-19 recovery, GOV.UK (May 23, 2020) 
https://www.gov.uk/government/news/plans-announced-for-london-s-covid-19-recovery. 

210 Id. 
211 The London Recovery Board, London Assembly, https://www.london.gov.uk/ 

coronavirus/londons-recovery-coronavirus-crisis/london-recovery-board (last visited Feb. 
1, 2021). 
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Board, “[t]he city’s recovery from COVID-19 must ensure that nobody is 
left behind, and no one organisation or sector can tackle these challenges 
alone.”212 U.K. citizens with disabilities remain some of the “most 
impacted” individuals by COVID-19.213 According to a recent study, 
disabled Britons made up 58% of fatalities.214 However, the Board contains 
no member representing the disabled community, or a member who is 
disabled themselves.215  

 
A. Foreign Disability Law that Decreases Bias 

While the gold standard of the U.S. and U.K law has been lauded, many 
countries, albeit more unnoticed, have created successful ways to 
implement better rights for their disabled community members. India, 
Nigeria, and Norway are all countries that have recently implemented 
inclusive lawmaking practices. These countries are only a few of the many 
that have started to bring disability rights into written law, but each could 
be used as an exemplar for other countries to imitate. The inclusion of these 
countries as exemplars does not mean they themselves are the best at 
providing protections for disabled people, but simply shows innovative 
policy that may work in other countries. 

In India, law makers have implemented The Rights of Persons with 
Disabilities Act, 2016.216 This Act helps provide disabled children with 
education as well as create incentives for employers to hire disabled 
individuals.217 A large part of the Act includes what can be seen as 
“affirmative action” for disabled individuals, as India has acknowledged the 
severe lack of employment for disabled Indians.218 The Act also uses 
affirmative action for land use where disabled Indians have priority access 
to obtaining land for setting up their own businesses, entrepreneurial 

 
212 GOV.UK, supra note 209.  
213 John Pring, Mayor Defends Failure To Include Disabled People In COVID 

‘Recovery Board’, DISABILITY NEWS SERVICE (Sep. 17, 2020) https://www. 
disabilitynewsservice.com/mayor-defends-failure-to-include-disabled-people-in-covid-
recovery-board/. 

214 Matthew L Bosworth, Daniel Ayoubkhani, Vahé Nafilyan, Josephine Foubert, Myer 
Glickman, Calum Davey & Hannah Kuper, Deaths Involving COVID-19 by Self-Reported 
Disability Status During the First Two Waves of the COVID-19 Pandemic in England: A 
Retrospective, Population-Based Cohort Study, 6 LANCET PUB. HEALTH E817, E817 
(2021); Deaths Registered Weekly in England and Wales, Provisional, OFF. FOR NAT’L 
STAT. (Feb. 2, 2021), https://www.ons.gov.uk/peoplepopulationandcommunity/births 
deathsandmarriages/deaths/articles/coronaviruscovid19relateddeathsbydisabilitystatuseng
landandwales/2marchto14july2020 [https://perma.cc/9F5U-MP6J]. 

215 Pring, supra note 213. 
216 The Rights Of Persons With Disabilities Act, 2016, §§ 19-23 (India). 
217 Id. §§ 19, 20, 31, 35. 
218 Id. § 34. 
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ventures, and homes.219 Another way India has addressed a lack of disabled 
representation has been within the federal system itself.220 The Act requires 
that each governmental organization appoint 4% of their seats to disabled 
individuals.221 

A Nigerian law, which was enacted just three years after the Americans 
with Disabilities Act, ensures disabled Nigerians have equal access by 
providing free healthcare, transportation, and education.222 The Act also 
institutes an “affirmative action” plan regarding employment, mandating 
that all Nigerian employers must ensure 10% of their workforce is 
comprised of disabled individuals.223 Furthermore, the Act establishes a 
National Commission for Persons with Disabilities, which acts as a liaison 
and lobbying group between disabled Nigerians and government 
lawmakers.224  

A final example of an innovative law comes from Norway.225 Norway 
has instituted disability law that establishes universal design as an 
enforceable legal standard.226 Norwegian law tends to take a different 
approach than affirmative action by providing services that all individuals 
can use regardless of disability.227 Norwegian design led to the 
deinstitutionalization of disabled Norwegians, now living in the larger 
community.228 

 
 
 
 
 
 
 

 
219 Id. § 37. 
220 Id. § 34. 
221 Id.; see The Persons with Disabilities (Equal Opportunities, Protection of Rights and 

Full Participation) Act, 1995 (India) (this percentage is up from 3% in the prior India Act). 
222 Nigerians With Disability Decree (1993). 
223 Id. § 6. 
224 Id. § 14. 
225 Jan Tøssebro, Scandinavian Disability Policy: From Deinstitutionalisation to Non-

Discrimination and Beyond, 10 ALTER, EURO. J. OF DISABILITY RSCH. 111, 112 (2016); 
see NORWEGIAN MINISTRY OF CHILD. & EQUAL., NORWAY UNIVERSALLY DESIGNED BY 
2025 4 (2009), https://www.regjeringen.no/globalassets/upload/bld/nedsatt-funks 
jonsevne/norway-universally-designed-by-2025-web.pdf (defining universal design as a 
physical environment that “can be used by as many people as possible.” Norway intends 
to have equal and universal access for the entire country by 2025). 

226 Tøssebro, supra note 225 at 113. 
227 Id.  
228 Id. 
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LEGAL ANALYSIS 
 

I. CASE STUDY OF CORONAVIRUS LAW: RESPONSES TO 
CURRENT ATTEMPTS TO UNDERMINE DISABILITY LAW 
DURING COVID-19 

There is no doubt that both the U.S. and U.K. responses to COVID-19 
appear thoughtful and targeted, but at what cost? As COVID-19 hit the 
international community, the pandemic forced individuals with disabilities 
into precarious positions.229 

Interestingly, healthcare issues that had previously been unique to the 
disabled population were now prominent fears of the broader society.230 
When lawmakers in the U.S. and the U.K. wrote the legislation needed to 
combat COVID-19, one might have expected they would give ear to 
disabled individuals, as many had dealt with social distancing, 
accommodations, and mask-wearing before the pandemic.231 Even if 
lawmakers did not listen to disabled constituents, one might suppose that 
lawmakers would include law meant to help the most vulnerable. However, 
rather than tapping the disabled population’s knowledge of gaps in 
healthcare and health rights, governments neglected the disability 
community, creating more grief for both disabled and non-disabled citizens. 
This indicates that COVID-19 laws proposed to create healthy, productive 
societies inadvertently may have caused just the opposite. 

 
II. U.S. COVID-19 LAW ANALYSIS 

 
A. Addressing Economic Impact 

While celebrating its 30th anniversary during the COVID-19 pandemic, 
the Americans with Disabilities Act (ADA) has come under fire by the 
proposed SAFE TO WORK Act, a bill proposed to combat economic 

 
229 See Impact of COVID-19 on People's Livelihoods, Their Health and our Food 

Systems, WORLD HEALTH ORG. (Oct. 13, 2020), https://www.who.int/news/item/13-10-
2020-impact-of-covid-19-on-people's-livelihoods-their-health-and-our-food-systems; 
COVID-19 Significantly Impacts Health Services for Noncommunicable Diseases, WORLD 
HEALTH ORG. (Jun. 1, 2020), https://www.who.int/news/item/01-06-2020-covid-19-
significantly-impacts-health-services-for-noncommunicable-diseases. 

230 See Christina Farr, Will Masks Become The ‘New Normal’ Even After the Pandemic 
Has Passed? Some Americans Say So, CNBC (Oct. 24, 2020, 9:45 AM) 
https://www.cnbc.com/2020/10/24/will-masks-become-the-new-normal-even-after-the-
pandemic-has-passed-some-americans-say-so-.html. 

231 See Hannah Chinn & Alan Yu, What it’s Like to be Disabled Now, in the Middle of 
the Coronavirus Pandemic, WHYY (Apr. 27, 2020), https://whyy.org/articles/what-its-
like-to-be-disabled-now-in-the-middle-of-the-coronavirus-pandemic/. 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XV 

 
 

222 

downturn in the U.S.232 A revival of old arguments about the economic 
burden of the ADA on communities, especially small businesses, has again 
been brought forward as federal and local government grapple with the 
devastating effects of COVID-19 on the economic prosperity of the country.  

It is no secret that the U.S.’s economy has been “hemorrhaging.”233 The 
SAFE TO WORK Act was intended primarily to assist with the economic 
downturn.234 In the second quarter of the 2020 U.S. economy report, “[r]eal 
gross domestic product (GDP) decreased . . . 31.7 percent.”235 The 
Department of Labor (DOL) reports a roller-coaster of employment 
statistics since the pandemic hit the U.S. in early March 2020.236 According 
to a real-time data study, small businesses had 25% fewer employees 
working in September 2020 compared to the start of the pandemic in March 
2020.237 The number of open small businesses had decreased 22%, with the 
lowest point on April 12, 2020 where 66% fewer businesses were open than 
in January.238 The unemployment rate increased threefold from 4.4% in 
March to 14.7% in April.239 

With the imminent reminder of the severe toll that COVID-19 has taken 
on the U.S. economy, Senate lawmakers proposed a solution in the SAFE 
TO WORK Act that attempts to kickstart the economy but simultaneously 
undermines key disability policies.240 When an Act intended to boost the 
economy undermines supports for 26% of the U.S. population,241 it will 

 
232 SAFE TO WORK Act, S.4317, 116th Cong. (2020).  
233 Diana Ransom, This is Not a Disaster Movie. If Congress Doesn't Act, Though, it 

Could Start to Feel That Way, INC. (Jul. 29, 2020) https://www.inc.com/diana-
ransom/phase-4-stimulus-cares-act-heals-congress-small-business.html; see Coronavirus: 
US economy shrinks at fastest rate since 2008, BBC (Apr., 29, 2020), 
https://www.bbc.com/news/business-52466864 [https://perma.cc/K25T-LL2V]. 

234 See SAFE TO WORK Act, S.4317, 116th Cong. § 2 (2020). 
235 Gross Domestic Product, 2nd Quarter 2020 (Second Estimate); Corporate Profits, 

2nd Quarter 2020 (Preliminary Estimate), BUREAU OF ECON. ANALYSIS (Aug. 27, 2020) 
https://www.bea.gov/news/2020/gross-domestic-product-2nd-quarter-2020-second-
estimate-corporate-profits-2nd-quarter. 

236 See Effects of COVID-19 Pandemic on the Employment Situation News Release and 
Data, U.S. BUREAU OF LABOR STAT. (Jan. 7, 2022), https://www.bls.gov/covid19/effects-
of-covid-19-pandemic-and-response-on-the-employment-situation-news-release.htm. 

237 Real-Time Data on COVID-19 Impacts: The State of Hourly Work at US Small 
Businesses, HOMEBASE, https://joinhomebase.com/data/ [https://perma.cc/PG33-6VUB]. 

238 Id.  
239 Employment Situation News Release, U.S. BUREAU OF LABOR STAT. (Apr. 3, 2020), 

https://www.bls.gov/news.release/archives/empsit_04032020.htm. 
240 AM. HOTEL & LODGING ASS’N, supra note 157 at 4; see SAFE TO WORK Act, S. 

4317, 116th Cong. § 181(a)(2) (2020).  
241 CTR. FOR DISEASE CONTROL & PREVENTION, DISABILITY IMPACTS ALL OF US 

(2020), https://www.cdc.gov/ncbddd/disabilityandhealth/documents/disabilities_impacts 
_all_of_us.pdf. [https://perma.cc/7GPB-NMQE]. 
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likely fail to accomplish its goals. This demonstrates that the law is 
inherently discriminatory. 

While this comment rebuts the methodology used to make COVID-19 
law, it does not deny that the pandemic has created vast economic suffering 
for numerous individuals, nor does it deny that there is a need to strengthen 
the economy through utilitarian laws. On the contrary, the economic 
downturn has severely impacted those with disabilities and needs to be 
rectified to provide all—disabled or not—with employment and 
opportunity.242 Yet the ADA has been boiled down to an economic burden 
in the SAFE TO WORK Act, indicating a bias assumption on the part of 
lawmakers.243 Written into the Act is the presumption that laws like the 
ADA are seen as a threat to businesses rather than world-opening civil rights 
action.244 The problem with this premise for strengthening the economy is 
that it fails to consider the potential economic growth disabled individuals 
could provide, instead viewing them as an economic liability risk.245  

Research has shown that socioeconomically disadvantaged individuals 
have been impacted at a rate twice that of middle-income earners and nine 
times that of upper income earners during COVID-19.246 While the SAFE 
TO WORK Act implies only non-disabled individuals are suffering 
economic loss, disabled individuals are more likely to be of lower economic 

 
242 US: Address Impact of Covid-19 on Poor, HUM. RTS. WATCH, (Mar. 19, 2020, 5:48 

PM), https://www.hrw.org/news/2020/03/19/us-address-impact-covid-19-poor#; see U.N. 
DEV. PROGRAMME, RAPID ASSESSMENT OF THE SOCIO-ECONOMIC IMPACT OF COVID-19 ON 
PERSONS WITH DISABILITIES IN VIETNAM (2020), https://www.vn.undp.org/content/ 
dam/vietnam/docs/Publications/PWD%20Report_EN_FINAL.pdf. 

243 See SAFE TO WORK Act, S. 4317, 116th Cong. (2020). 
244 Id.  
245 The Heroes Act, H.R. 6800, 116th Cong. (2020); see House Democrats Release 

Updated Version of The Heroes Act, HOUSE COMM. ON APPROPRIATIONS (Sept. 28, 2020), 
https://appropriations.house.gov/news/press-releases/house-democrats-release-updated-
version-of-the-heroes-act [https://perma.cc/FV9Y-YEK8] (something must be said for the 
argument of the need for ADA exemptions. Although the most recent COVID-19 stimulus 
act, the HEROES Act, passed the House of Representatives on October 1, 2020, is sure to 
have gaps itself, it makes no attempt to prevent liability under the ADA. This indicates that 
liability exemptions may not be as vital to boosting the economy as stated by prominent 
advocates of the SAFE TO WORK Act exemptions). 

246 Kim Parker, Rachel Minkin & Jesse Bennett, Pew Research Ctr., Economic Fallout 
From COVID-19 Continues to Hit Lower-Income Americans the Hardest (2020), 
https://www.pewresearch.org/social-trends/wp-
content/uploads/sites/3/2020/09/SDT_2020.09.24_COVID-19-Personal-
Finances_FINAL.update2.pdf.  
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status, and thus, more likely to be affected by layoffs and economic impacts 
of COVID-19.247  

There are several reasons for this correlation between disability and 
socioeconomic status. First, having a disability is costly, which can lead to 
poverty when necessary items such as mobility devices, transportation, 
heating, and medical services “divert consumption from other items that 
would raise the general standard of living.”248 In reverse fashion, when an 
individual is impoverished, they are more likely to develop a disability 
because they lack money to visit the physician often or obtain medical 
interventions.249 A third factor can be seen as one looks at intersecting 
identities—BIPOC are more likely to have a disability, caused by various 
factors like discriminatory practices in medicine, and are also systematically 
marginalized socioeconomically.250 Thus, a vicious cycle of poverty and 
disability is born. 

This cycle is exacerbated by the SAFE TO WORK Act’s assumption 
that disabled people are not part of the U.S.’ economic suffering.251 The 
SAFE TO WORK Act fails to acknowledge that individuals with disabilities 
also own businesses.252 The U.S. Small Business Administration reported 
that 14.3% of disabled individuals have started businesses compared with 
the national average of 12.2% non-disabled individuals.253 Thus, disabled 
individuals themselves must be counted among those who are impacted by 
COVID-19 business closures. In this way, the ADA allows —as opposed to 

 
247 Jeanine Braithwaite & Daniel Mont, Disability and Poverty: A Survey of World Bank 

Poverty Assessments and Implications, 3 ALTER, EURO. J. OF DISABILITY RSCH. 219, 230 
(2009); see id. 

248 Braithwaite & Mont, supra note 247, at 228. 
249 See generally Mari-Lynn Drainoni, Elizabeth Lee-Hood, Carol Tobias, Sara S. 

Bachman, Jennifer Andrew & Lisa Maisels, Cross-Disability Experiences of Barriers to 
Health-Care Access: Consumer Perspectives, 17 J. OF DISABILITY POL’Y STUD. 101 
(2006); https://journals-sagepub-com.ezproxy1.lib.asu.edu/doi/pdf/10.1177/10442073060 
170020101.  

250 Elizabeth A. Courtney-Long, Sebastian D. Romano, Dianna D. Carroll & Michael 
H. Fox, Socioeconomic Factors at the Intersection of Race and Ethnicity Influencing 
Health Risks for People with Disabilities, 4 J. RACIAL & ETHNIC HEALTH DISPARITIES 213 
(2016). 

251 SAFE TO WORK Act, S. 4317, 116th Cong. (2020); see Alexander R. Green, Dana 
R. Carney, Daniel J. Pallin, Long H. Ngo, Kristal L. Raymond, Lisa I. Iezzoni & Mahzarin 
R. Banaji, Implicit Bias Among Physicians and Its Prediction of Thrombolysis Decisions 
for Black and White Patients, 22  J. GEN. INTERNAL MED. 1231 (2007). 

252 VA. COMMONWEALTH UNIV., SUCCESSFUL ENTREPRENEURS WITH DISABILITIES 
SPEAK OUT (Katherine Inge ed., 2007), https://worksupport.com/documents/ 
entrepwithdis2008.pdf. [https://perma.cc/T4EZ-S7Q5].  

253 Resources for Business Owners with Disabilities, BUSINESS.COM, (Feb. 6, 2019), 
https://www.business.com/articles/resources-business-disabilities/ 
[https://perma.cc/6DS6-G2DS].  
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hinders—small disabled-run businesses to continue to work by providing a 
framework of access and accommodation for employees.  

One of the stated goals of the SAFE TO WORK Act is to ensure 
“workers can work.”254 But the SAFE TO WORK Act would fail to assist 
disabled individuals with employment. Because 26% of the U.S. population 
is disabled, increasing their chances of getting “back to work” would boost 
the economy significantly.255 Instead, the Act would disregard a large 
resource of employable individuals who could start businesses and create 
capital.  

The SAFE TO WORK Act would fail to recognize that current law is 
hindering employment for 26% of the U.S. population.256 Maintaining 
employment is particularly important for disabled individuals because 
having a disability is expensive.257 Most of the world is set up for a 
particular type of body, and thus non-disabled people do not need to modify 
the world around them.258 However, a disabled individual must adapt to an 
inaccessible world by modifying everyday living activities.259 These costly 
adaptations include accessible housing, nursing aids, and medical 
equipment.260 Even adapters for holding an eating utensil or a raised toilet 
seat have expensive prices which disabled people must pay, otherwise they 
cannot eat or use the restroom.261 Disabled individuals often use social 
services benefits to help offset high costs.262 

 
254 SAFE TO WORK Act, S. 4317, 116th Cong. § 2(a)(12) (2020). 
255 CTR. FOR DISEASE CONTROL AND PREVENTION, DISABILITY IMPACTS ALL OF US 

(2020), https://www.cdc.gov/ncbddd/disabilityandhealth/documents/disabilities_impacts_ 
all_of_us.pdf. [https://perma.cc/7GPB-NMQE]. 

256 Id.  
257 PAULINE THOMPSON WITH JUDITH BUCKLE & MARGARET LAVERY, Disablement 

Income Group, Being Disabled Costs More Than They Said (1988), https://citeseerx. 
ist.psu.edu/viewdoc/download?doi=10.1.1.513.4026&rep=rep1&type=pdf.  

258 Id. 
259 Teresa A. Coughlin, Timothy D. McBride, Maria Perozek, and Korbin Liu, Home 

Care for The Disabled Elderly: Predictors and Expected Costs, 27 HEALTH SERV. 
RSCH. 453 (1992). 

260 THOMPSON ET AL., supra note 257. 
261 Feeding & Swallowing Aids, REHABMART: TOOLS FOR THE JOB OF LIVING, 

https://www.rehabmart.com/feeding-aids.html [https://perma.cc/642C-GQCR]. 
262 See 3 Social Security Practice Guide § 23.03 (2020) (to receive healthcare services, 

SSI has an extremely low benchmark of $2,000 in assets, above which an individual is no 
longer eligible.  An individual can easily top $2,000 in expenses per month managing their 
disability, but if they do, they will be shunted from the system. While SSI offers narrow 
exceptions to continue receiving Medicaid while making more than $2,000, this is rare and 
usually unfeasible, as the maximum income one can earn is still capped at $37,994 per 
year. Notably, $2,000 a month does not even cover the median price per month for home 
health aides, which cost an average of $4,000 per month in the U.S.  In addition to the 
$4,000 for aides, the disabled individual will still need medical devices, medication, 
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But U.S. social service law defines disability as “the inability to do any 
substantial gainful activity,” otherwise known as work.263 Thus, if an 
individual has entered the workforce, no matter their disability, they will be 
deemed “non-disabled” and will not qualify for healthcare services.264 This 
is problematic, as the care required for individuals is expensive, and their 
disability does not suddenly disappear when they work.265 

If the SAFE TO WORK Act was really intended to “offer work 
opportunities” it may have done well to include employment incentives for 
disabled individuals, allowing them to both kickstart the economy and be 
able to pay for medical care and home modifications.266A simple way to 
kickstart the economy would be to temporarily redefine the definition of 
disability from “the inability to do any substantial gainful activity” to a 
definition more in-line with the United Nation’s CRPD or ADA.267 

 
i. Addressing U.S. Abusive Litigation Claims 

The U.S. SAFE TO WORK Act aspires to worthy goals of preventing 
“trial lawyers seeking to get rich from the suffering of others” and ensuring 
abusive practices do not “paralyze and bankrupt individuals, businesses, 
and nonprofits who are trying to do the right thing by getting kids back to 
school, parents back to work, and ensuring our health care system is 
strong.”268 These are real threats, but throwing out the ADA as an abusive 
law harming businesses may be the wrong solution. 

Abusive litigation stories, especially of the ADA, have often been a 
topic of contention during COVID-19.269 For example, Arizona local news 

 
doctor’s visits, therapy, without even factoring in the costs of rent, food, and utilities.  If 
an individual can no longer pay for an aide to help get out of bed, individuals are forced to 
choose between work and their minimum needs for daily life); see also How Ticket to Work 
Impacts Benefits, DISABILITY BENEFITS 101 CAL., https://ca.db101.org/ca/programs/ 
job_planning/work_support/program2a.htm. [https://perma.cc/X7KL-Y9T3]; Continued 
Medicaid Eligibility (Section 1619(B)), SOC. SEC., https://www.ssa.gov/disabilityresearch 
/wi/1619b.htm [https://perma.cc/A2CU-9AKD]; In-Home Care Costs Breakdown, 
AGING.COM, https://aging.com/in-home-care-costs-breakdown/#:~:text=As%20you 
%20would%20expect%2C%20every,to%20around%20%244%2C000%20per%20month 
[https://perma.cc/W4VL-DJ57]. 

263 20 C.F.R. § 404.1505(a) (2012). 
264 Stephanie R. Hoffer, Making the Law More ABLE: Reforming Medicaid for 

Disability, 76 OHIO ST. L.J. 1255, 1278-79 (2015).  
265 Id. 
266 AM. HOTEL & LODGING ASS’N, supra note 157; see THOMPSON ET AL., supra note 

257. 
267 20 C.F.R. § 404.1505(a) (2012). 
268 AM. HOTEL & LODGING ASS’N, supra note 157. 
269 Doron Dorfman & Thomas F. Burke, Opinion, Thirty Years Later, Still Fighting 

Over the ADA, THE REGUL. REV., (Dec. 7, 2020), https://www.theregreview. 
org/2020/12/07/dorfman-burke-thirty-years-fighting-over-ada/ [https://perma.cc/BTL4-
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channel ABC15 reported on disbarred attorney Peter Strojnik, who had 
helped file around 2,000 ADA lawsuits on behalf of on organization called 
Advocates for Individuals with Disability (AID).270 In Strojnik’s 
disbarment hearing, the court determined the ADA lawsuits were “similar, 
vague and non-specific — and falsely accused the businesses of 
violations.”271 This case has recently come up again under new light during 
the pandemic because AID sued small businesses during the recent 
economic downturn.272 

Another example is Scott Johnson: a disabled California attorney who 
files an average of forty-four ADA lawsuits per month and is rumored to 
have closed at least one business.273 Johnson has allegedly targeted 
“restaurants, liquor stores, vet hospitals, apartment complexes, dentists, 
doctors’ offices and small businesses of all sorts.”274 On their surface, 
inflammatory news media tells a story of expensive ADA lawsuits hurting 
small businesses, but when looked into further, this argument crumbles. 

First, we must address that media highlights of lawyers like Peter 
Strojnik or Scott Johnson show a skewed perception of ADA litigation. 
Johnson, for example, was ultimately convicted for tax fraud,275 which—
while unethical behavior—does not undermine the legitimacy  his ADA 
lawsuits.276 In addition, Johnson himself is a quadriplegic and uses a 

 
ZZKL]; Emily Mibach, Judge Quickly Stops Frequent ADA Plaintiff from Suing Three 
Local Businesses, DAILY POST, (Jul. 13, 2020) https://padailypost.com/2020/07/13/judge-
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(Sept. 25, 2020, 10:38 AM), https://www.abc15.com/news/local-news/investigations/ 
disbarred-attorney-continues-to-file-ada-lawsuits [https://perma.cc/R2MZ-W4DD].  
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Investigated, AZCENTRAL (Jul. 15, 2018, 8:12 AM), https://www.azcentral. 
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probe-ada-lawsuits/785927002/ [https://perma.cc/R2MZ-W4DD]; see Advocates for 
Individuals with Disabilities Found. Inc. v. Golden Rule Properties LLC, No. CV-16-
02413-PHX-GMS, 2016 WL 5939468 (D. Ariz. Oct. 13, 2016). 

272 Biscobing, supra note 270.   
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Businesses, DAILY POST (Jul. 13, 2020 7:00AM), https://padailypost.com/2020/ 
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DAILY TRIB. (May 9, 2011), https://www.tahoedailytribune.com/news/disabled-lawyer-
scott-johnson-cranks-out-ada-lawsuits/ [https://perma.cc/J4KU-J4WT]. 

275 Sacramento Area Attorney Indicted for Filing False Tax Returns, U.S. DEP’T OF 
JUST. (May 23, 2019) https://www.justice.gov/usao-edca/pr/sacramento-area-attorney-
indicted-filing-false-tax-returns. 
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wheelchair, which he often uses to show that his lawsuits are not 
frivolous.277 Strojnik does seem like the “stereotypical” abusive attorney, 
suing businesses for small things such as water temperature.278 While his 
actions were egregious, Strojnik has been disbarred—the correct action for 
abusive attorneys.279  

However, when media portrayals insinuate that isolated problematic 
incidents are representative of all ADA cases, any person suing to ensure 
compliance with the ADA will be seen as part of the “potentially meritless 
litigation” the SAFE TO WORK Act mentions.280 On the contrary, the lack 
of compliance with the ADA, even 30 years after the federal law was 
enacted, shows there is much more to be done. For example, popular 
websites propose strategies to win an ADA claim without changing 
facilities, and encourage businesses to comply with the ADA not because 
it’s the right thing to do, but due to the threat of “potential 
investigation[s].”281 One hotel industry lawyer writes that complying with 
ADA regulations is “quite tricky” and devotes the conclusion of his article 
to describing how hotels may be able to win ADA lawsuits, yet nowhere 
does he provide guidance to encourage hotels to comply with the 
regulations.282 The prevalent attitude seems to be that federal disability law 
is something costly that can be fought against rather than something 
beneficial that can be followed. Portrayals of disabled people as 
opportunistic plaintiffs instead of potential customers seeking equal access 
may have unconsciously biased lawmakers into labeling the ADA as 
abusive.283  

 
277 Id. 
278 Mibach, supra note 273.  
279 Id. 
280 SAFE TO WORK Act, S. 4317, 116th Cong. § 2(a)(12) (2020). 
281 Strategies for Defending ADA Accessibility “Tester” Lawsuits, JABURG WILK, 

http://www.jaburgwilk.com/news-publications/strategies-for-defending-ada-accessibility-
lawsuits [https://perma.cc/E9Q9-TB3V]; see Ken Barns, Congress Should Take Action on 
ADA 'Drive-By' Lawsuits, FORBES (Dec. 14, 2017, 4:37 PM), https://www.forbes. 
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282 See Martin H. Orlick, ADA Defense Lawyer: Hotels Must List Accessible Features 
on the Web or Risk Lawsuits, HOSP. NET (Feb. 4, 2021), https://www.hospitalitynet.org/ 
opinion/4102844.html [https://perma.cc/YH5N-XAG2]. 

283 See Douglas Walton, Rethinking the Fallacy of Hasty Generalization, 13 
ARGUMENTATION 161–82 (1999). The perception of the ADA as abusive is a hasty 
generalization as discussed in the Walton article. Common perceptions of the ADA often 
focus on the cost of modifications to businesses, therefore label the ADA as “costly.” This 
fails to recognize the subsequent benefits of increased disabled customers who can access 
a business after modifications have been made. If lawmakers only base their conclusions 
on the costs, they are engaging in hasty generalization. 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XV 

 
 

229 

While the media has portrayed the filing of frequent ADA claims as 
fraudulent, courts have been clear that filing frequent ADA claims is not 
illegal in and of itself.284  In one case, where an attorney tried to bring a 
RICO suit against two other attorneys for filing hundreds of ADA claims 
against businesses, the  judge was unable to identify “a single fraudulent 
statement, filing or activity” in any of the ADA claims, and sanctioned the 
lawyer for filing a baseless claim against the ADA.285 The attempt to 
completely freeze ADA protections in the SAFE TO WORK Act seems 
unnecessarily harsh given the fact that the ADA was already written to fairly 
protect parties from frivolous lawsuits.286  

In addition, the ADA can be compared with any other law, as all laws 
carry risk of frivolous lawsuits. The courts remedy frivolous lawsuits of any 
kind through the regular protocol of dismissing the case immediately.287 A 
meritless ADA lawsuit or two should not be a reason to cut back on the 
ADA itself.288 Instead of basing law off “the conduct of a few bad actors,” 
the best way to avoid litigation is to have businesses follow the law.289  

Unfortunately, bias towards the ADA’s “abusive litigation” remains 
difficult to remedy because litigation is the main method in the ADA to 
provide relief to those with disabilities.290 In fact, the only established 
method to address unequal access through the ADA is a private lawsuit.291 
No one likes to be sued. For example, Don Shor of Redwood Barn Nursery 
was sued for having an inaccessible entrance and parking lot.292 Shor stated, 
“I’m actually happy to comply . . . but not happy about the way it came 
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about.”293 However, the ADA is not “self-enforcing.” The statute itself 
states that enforcement is brought through the court system.294 The ADA, 
like other laws, is only writing on a page. For the law “to be meaningful, 
these rights must be defended from intrusion or violation, often in court.”295 
To change this, one solution may be to look at different avenues to enforce 
the ADA, addressed in section IV of this comment. 

 While the above paragraphs suggest that there is much abusive 
litigation, in reality, the ADA remains severely underenforced.296 The 
SAFE TO WORK Act pronounces that the ADA must be hindered to 
prevent a “tidal wave” of lawsuits.297 But in comparison to the number of 
other types of civil suits that the US has per year, the ADA is not anymore 
litigated than other laws.298 While data on the percentage of litigation cases 
per law is “maddeningly elusive,”299 according to the most recent data 
directly from the United States Census Bureau, the most litigated cases 
include contract actions (31,461),300 asbestos cases (45,994),301 personal 
injury (63,738),302 prisoner petitions (56,955),303 and civil rights claims 
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df (last visited Feb. 1, 2021) [https://perma.cc/7S5P-ETC4].  

299 J. MARK RAMSEYER & ERIC B. RASMUSEN, COMPARATIVE LITIGATION RATES 7 
(Harvard John M. Olin Ctr. For L., Econ., And Bus., 2010), 
http://www.law.harvard.edu/programs/olin_center/papers/pdf/Ramseyer_681.pdf 
[https://perma.cc/Y8Y4-DZZU]. 

300 U.S. CENSUS BUREAU, supra note 298. 
301 Id. (see excel sheet: http://www2.census.gov/library/publications/2011/compendia/ 

statab/131ed/tables/12s0333.xls) (last visited Feb. 1, 2021). 
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https://www.uscourts.gov/sites/default/files/c02asep13_0.pdf (last visited Feb. 1, 2021) 
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(39,800).304 Civil rights cases make up just 14.5% of total civil lawsuits.305 
Within this 14.5%, most recent data states the ADA accounts for around 
27% of these civil rights cases and only 4% of the total civil docket.306 To 
put this into context, the percentage of disabled Americans is 26%, or one 
in four Americans. 307 Because such a large portion of the population has a 
disability, it is not strange to see that around 27% of civil rights cases may 
deal with ADA claims.308 In addition, scholars reason that the disabled 
population estimate is arguably conservative and can change based on the 
definition of what constitutes a disability as well as the increase in the 
number of people with a disability each year.309 While ADA cases have 
exponentially grown since the enactment of the 1990 Act and the growth of 
the disabled population,310 the number of claims are still well below other 
types of civil cases litigated.311 

For example, when examining other acts of discrimination and hate 
crimes filed from 2000 to 2008, disability discrimination of the ADA totaled 
ninety-seven cases, while other motivating factors of discrimination were 
much larger, with race having 43,816 offenses, sexual orientation totaling 
1,436, and religious bias cases totaling 1,376.312 Looking at these numbers 
objectively compared to other litigation claims, they show that the current 
number of cases is not outrageous.313 Even when including consideration of 
the intersectionality of multiple identities to the disability total, this brings 
the count to only 111 total cases.314  

 
304 U.S. COURTS, JUST THE FACTS: AMERICANS WITH DISABILITIES ACT (2018), 

https://www.uscourts.gov/news/2018/07/12/just-facts-americans-disabilities-act (last 
visited Feb. 1, 2021). 
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307 Ctr. for Disease Control and Prevention, supra note 256.  
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309 See 1 in 4 US Adults Live with a Disability, CTR. FOR DISEASE CONTROL AND 

PREVENTION (Aug. 6, 2018), https://www.cdc.gov/media/releases/2018/p0816-
disability.html [https://perma.cc/MC2Q-Q9BQ]; Matilde Leonardi, Jerome Bickenbach, 
Tevfik Bedirhan Ustun, Nenad Kostanjsek & Somnath Chatterji, The Definition of 
Disability: What is in a Name?, 368 THE LANCET 1219 (Oct. 7, 2006), 
https://www.thelancet.com/journals/lancet/article/PIIS0140673606694981/fulltext#:~:tex
t=Disability%20is%20a%20state%20of,activity%20limitation%2C%20or%20participatio
n%20restriction; Disability and Health, WORLD HEALTH ORG. (Nov. 24, 2021), 
https://www.who.int/news-room/fact-sheets/detail/disability-and-health 
[https://perma.cc/27PF-V88Q]. 
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Further, ADA litigants have had remarkably low plaintiff success 
rates.315 In yet another data set of ADA cases filed with the Equal 
Employment Opportunity Commission, 66.2% of the ADA claims filed are 
dismissed for “no reasonable cause.”316 Overall, only 1.7% of ADA cases 
litigated with the EEOC were successfully won by the plaintiff in 2019.317 
In comparison, plaintiffs win around 35% of all civil claims.318 While ADA 
cases themselves have risen, the number won by plaintiffs has fluctuated 
little over time, as multiple studies have shown that defendants win the 
overwhelming majority of ADA claims.319 A 2001 conservative study 
aimed at determining ADA abuse still determined that only 1.8% of cases 
found for the plaintiff, 66.7% were settled, 22.8% for defendant, and 8.8% 
were dismissed.320 While settlement may make the business comply with 
the law, the business still has a thirteen times greater chance of winning 
overall when the suit goes to trial. When compared with other 
discrimination cases the EEOC oversees, disability discrimination is very 
similar in percentage to the number of other discrimination cases.321 In 
2019, the EEOC reported 33.4% ADA cases.322 Likewise, the EEOC also 
reported 32.4% sex and gender discrimination cases, and 33% race 
discrimination cases.323 These numbers show that the ADA is not 
necessarily more litigated than other laws preventing discrimination.324 

 
315 Note, Three Formulations of the Nexus Requirement in Reasonable 

Accommodations Law, 126 HARV. L. REV. 1392, 1408 (2013); see generally Ruth Colker, 
The Americans with Disabilities Act: A Windfall for Defendants, 34 HARV. C.R.-C.L. L. 
REV. 99 (1999). 

316 U.S. Equal Emp. Opportunity Comm’n, Americans with Disabilities Act of 1990 
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disabilities-act-1990-ada-charges-charges-filed-eeoc-includes-concurrent (last visited Feb. 
1, 2021) [https://perma.cc/MS97-84XK].  
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318 Alexandra D. Lahav & Peter Siegelman, The Curious Incident of the Falling Win 

Rate: Individual vs System-Level Justification and the Rule of Law,  52 U.C. DAVIS L. REV. 
1371, 1373 (2019). 

319 Kathryn Moss, Michael Ullman, Jeffrey W. Swanson, Leah M. Ranney & Scott 
Burris, Prevalence and Outcomes of ADA Employment Discrimination Claims in the 
Federal Courts, 29 MENTAL AND PHYSICAL DISABILITY L. REP., 303, 306 (2005). 

320 Id. (in 2001 there was 1.8% Plaintiff win, 66.7% settlement, 22.8% defendant won, 
and 8.8% were dismissed). 

321 US. Equal Emp. Opportunity Comm’n, Charge Statistics (Charges filed with EEOC) 
FY 1997 Through FY 2019, https://www.eeoc.gov/statistics/charge-statistics-charges-
filed-eeoc-fy-1997-through-fy-2019 (last visited Feb. 1, 2021) [https://perma.cc/CK63-
U9VN].  

322 Id. 
323 Id. 
324 Id. 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XV 

 
 

233 

Ultimately, when an ADA case goes to trial, data shows a court likely will 
not rule for the disabled individual.325 This groundbreaking statistical 
analysis refutes fear of frivolous lawsuits, and indicates that U.S. lawmakers 
utilize a biased argument to deny statutory rights of disabled Americans.  

 
ii. Addressing U.S. Employers’ Liability to ADA 

It is necessary to recognize that the COVID-19 laws like the proposed 
SAFE TO WORK liability exemption are extremely broad, covering not 
only small businesses which we think of as vulnerable, but also large 
institutions from liability regarding disability discrimination.326 The 
proposed Act states that any discrimination occurring because of “action[s] 
or measure[s] taken regarding coronavirus” would be exempt from 
liability.327 The ambiguity of the Act’s wide-reaching exemptions  led other 
senators, including Tammy Duckworth, a disabled veteran, to declare that 
“[t]he passage of the ADA was supposed to consign workplace 
discrimination stories to the history books . . . . Yet here we are in 2020, and 
Senate Republicans are shamelessly using a deadly pandemic as cover to 
gut the ADA and hoist that brick wall of exclusion right back up.”328  

Duckworth’s fiery speech shows her lived experience of being an 
American with a disability.329 The SAFE TO WORK Act’s overarching 
liability exemption would have allowed businesses to put equal access on 
hold. Because the SAFE TO WORK Act would have raised the standard of 
review to “hard to prove . . . elevated degrees of culpability”–the standard 
also used for gross negligence or intentional misconduct claims–raising a 
successful claim would have been even more difficult.330 Regardless of 
whether the business is a supermarket, a gas station, or even a medical 
supply company, disabled individuals are effectively barred from visiting 

 
325  Colker, supra note 315. 
326 Senate HEALS Act and Disability Priorities, CENTER FOR PUBLIC REPRESENTATION, 

https://medicaid.publicrep.org/wp-content/uploads/HEALS-Act-and-Disability-
Priorities.pdf [https://perma.cc/QB7Y-N8WU]. 

327 Am. Health L. Ass’n, SAFE TO WORK Act: Safeguarding America’s Frontline 
Employees to Offer Work Opportunities Required to Kickstart the Economy, 
https://www.ahla.com/sites/default/files/safe_to_work_act_section_by_section_0.pdf?_ga
=2.24409402.16700437 34.1597972801-688180836.1596646107 [https://perma.cc/2X95-
XW9D]. 

328 Tammy Duckworth, Duckworth: Republicans Gut Americans with Disabilities Act 
in Coronavirus Relief Bill, U.S.A. TODAY (Aug. 20, 2020) https://www.usatoday.com/ 
story/opinion/voices/2020/08/20/tammy-duckworth-disabilities-ada-coronavirus-
republicans-column/3400566001/ [https://perma.cc/A667-YYWK]. 

329 Id. 
330 Personal Injury Claims Based on COVID-19, JUSTIA (Oct. 2021), https://www. 

justia.com/covid-19/impact-of-covid-19-on-personal-injury-cases/personal-injury-claims-
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inaccessible businesses during the pandemic.331 For example, when 
sidewalks are blocked to make space for stores during COVID-19, 
wheelchair users, blind individuals, and other disabled individuals are 
segregated from the rest of society and cannot reach their place of 
employment, go shopping, or ride the bus to essential places.332 The 
proposed SAFE TO WORK Act would have severely limited disabled 
individuals’ legal recourse to challenge these disparate impacts.333 

In addition to harming disabled individuals, pausing ADA regulations 
undermines access for disabled patrons of businesses thereby limiting 
businesses’ ability to profit from the disabled population’s large aggregate 
purchasing power.334 One study estimates the U.S. disabled population has 
$504 billion in disposable income.335 The U.S. Office of Disability 
Employment Policy (ODEP) reported that people with disabilities are “the 
third largest market segment in the United States.”336 If the SAFE TO 
WORK Act had exempted businesses from following the ADA, those 
businesses who do not provide equal access would no longer receive a share 
of $504 billion.337 Ensuring equal access to businesses will enable disabled 
individuals to spend their disposable income, providing aid for a 
downturned economy.  

 
 
 
 

 
331 Cf. Brett Snider, Does Your Business Have to Comply With the ADA?, FINDLAW 

(Jul. 9, 2013), https://blogs.findlaw.com/free_enterprise/2013/07/does-your-business-
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business that would ordinarily be considered “public accommodations” under the ADA). 
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Closed, BLOOMBERG (Jun. 23, 2021, 8:07 AM) https://www.bloomberg.com/ 
news/features/2021-06-23/can-outdoor-dining-fix-its-accessibility-problems. 
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Inst. for Rsch., Jul. 2020) https://rudermanfoundation.org/white_papers/the-purchasing-
power-of-working-age-adults-with-disabilities-in-boston-and-other-top-metropolitan-
areas/ [https://perma.cc/YG8M-9YXS], 
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B. Addressing Health Risks 
 

i. Redundant Law in the SAFE TO WORK Act 
The SAFE TO WORK Act actively addresses anti-maskers, who have 

been abusing the ADA for their gain.338 But the SAFE TO WORK Act 
would have added unnecessary and ultimately arbitrary law. This is because 
the ADA already entails that individuals with disabilities cannot threaten 
others through the “direct threat” clause of the ADA.339 According to the 
Code of Federal Regulations, a “direct threat” poses “a significant risk of 
substantial harm to the health or safety of the individual or others that cannot 
be eliminated or reduced by reasonable accommodation,” which clearly 
entails risk of COVID-19 spread.340 The ADA assists businesses by 
allowing a modification of services, as long as that modification doesn’t put 
others at risk.341  

Masks are proven to help reduce the spread of COVID-19 through a 
meta-analysis of clinical trials, thus they are vital to the safety of the 
population.342 Moreover, “because people with disabilities are particularly 
vulnerable to the impact of the COVID-19 disease[, t]hey are more likely to 
fall into higher risk categories for serious cases of COVID-19.”343 Thus, 
mask protections are especially necessary to safeguard the disabled 
population.344 But anti-maskers have been abusing the ADA by pretending 
to have a disability and then requesting business owners into allowing them 

 
338 Bill Bostock, Anti-Mask Protesters are Trying to Commandeer U.S. Disability Laws 

to Get into Stores Without Face Coverings, INSIDER (May 19, 2020), 
https://www.insider.com/anti-mask-protesters-cite-ada-disability-law-dodge-mask-
requirement-2020-5 [https://perma.cc/AA3E-ZF6R]; U.S. DEP’T OF JUST. C.R. DIV., 
COVID-19 Alert: Fraudulent Facemask Flyers https://www.ada.gov/covid-
19_flyer_alert.html [https://perma.cc/F94N-93VC]. 

339 US. EQUAL EMP. OPPORTUNITY COMM’N, What You Should Know About COVID-
19 and the ADA, the Rehabilitation Act, and Other EEO Laws, https://www.eeoc.gov/ 
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340 29 CFR § 1630.2 (r) (2022). 
341 See 42 U.S.C. § 12182(b)(2)(A)(ii). 
342C. Raina MacIntyre & Abrar Ahmad Chughtai, A Rapid Systematic Review of the 

Efficacy of Face Masks and Respirators Against Coronaviruses and Other Respiratory 
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INT’L J. OF NURSING STUD. 1, 1-5 (2020); Vittoria Offeddu, Chee Fu Yung, Mabel Sheau 
Fong Low & Clarence C Tam, Effectiveness of Masks and Respirators Against Respiratory 
Infections in Healthcare Workers: A Systematic Review and Meta-Analysis, 65 CLINICAL 
INFECTIOUS DISEASES, 1934 (2017). 

343 Elizabeth Pendo, Robert Gatter & Seema Mohapatra, Resolving Tensions Between 
Disability Rights Law and Covid-19 Mask Policies, 80 MD. L. REV. ONLINE 1, 5 (2020). 
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access, something that speaks directly to the tensions between the ADA and 
the pandemic.345  

Anti-masker claims that the ADA protects them are unfounded for two 
reasons: (1) clearly, the ADA only covers disabled citizens and (2) 
“accommodations” are not bypasses to a policy or law.346 For example, if a 
student has trouble writing, the ADA does not exempt them from all 
schoolwork, but instead puts forth reasonable accommodations such as 
voice-to-text typing or extra time to write.347 Likewise, the ADA’s 
requirement that a reasonable accommodation be given does not give the 
right to forgo a mask and endanger others in a business.348 Instead, an 
accommodation “provide[s] alternate means of providing access to goods 
and services, such as home delivery or curbside pickup.”349  

Moreover, the ADA provides additional protection for businesses 
through its “undue burden defense.”350 Undue burden “refers not only to 
financial difficulty, but to reasonable accommodations that are unduly 
extensive, substantial, or disruptive, or those that would fundamentally alter 
the nature or operation of the business.”351 A business that deemed any 
accommodation as disruptive would have the freedom to deny such a 
request.352 Thus, the ADA already protects businesses from individuals who 
cite the ADA as justification for harm.353 The “undue burden” clause 
negates any argument that businesses will be forced to provide unreasonable 
or dangerous accommodation for customers during the pandemic.354 

The ADA would not sacrifice the very people it protects in favor of 
giving individuals the right not to wear a mask. Instead of exempting 
businesses from the ADA, U.S. COVID-19 law could spotlight the ADA to 
clarify that businesses need not put other’s health at risk because someone 
cannot wear a mask, as the Department of Justice did when they issued 
guidance on anti-masking and the ADA.355 If COVID-19 law emphasizes 
the ADA, it can further educate the public that well-established federal law 
already declares that anti-maskers cannot abuse accommodations. When 
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also Weaving v. City of Hillsboro, No. 10–CV–1432, 2012 WL 526425, at 17 (D.Or. Feb. 
16, 2012).  
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more businesses know of their comprehensive rights under the ADA, 
everyone benefits. 

 
ii. Addressing U.S. Health Discrimination 

The SAFE TO WORK ACT also contains a section providing blanket 
immunity protections for COVID-19 healthcare workers,356 but this blanket 
immunity will only further aggravate the crisis of healthcare bias during 
COVID-19. Because it is strong custom to follow the law, laws written to 
harm disabled individuals will be used by the community to harm.357 

While a stated goal of the SAFE TO WORK Act is to “ensur[e] our 
health care system is strong,” the Act creates a potentially fatal health 
system by having broad immunity.358 To showcase doctor bias that would 
be compounded by the SAFE TO WORK Act, we can look to a shocking 
recording of a doctor released after his COVID-19 patient died.359  

All of us are statistically likely to experience some form of disability in 
our lifetime.360 Michael Hickson was no different, becoming disabled after 
a recent cardiac arrest in 2017.361 Michael was diagnosed with COVID-19 
after contracting the disease in his nursing home.362 After being diagnosed, 
Michael was transferred to the hospital.363 Just three days later, Melissa 
Hickson, Michael’s wife, documented a private conversation with the 
doctor who explained that moving forward with COVID-19 treatment 
would not “improve his quality of life,” thus implying the stoppage of 

 
356 SAFE TO WORK Act, S.4317, 116th Cong. (2020).  
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361 Joseph Shapiro, One Man's COVID-19 Death Raises the Worst Fears of Many 
People with Disabilities, NPR (Jul. 31, 2020), https://www.npr.org/2020/ 
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disabilities [https://perma.cc/GN5N-A2GR]. 

362 Selim Algar, Texas Quadriplegic Dies Of COVID-19 After Hospital Refuses 
Treatment, Family Claims, NEW YORK POST, https://nypost.com/2020/07/03/quadriplegic-
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Michael’s treatment.364 In the recording, an astounded Melissa asked “why 
wouldn’t it? . . . Being able to live isn’t improving the quality of life?”365 
The doctor replied, “[t]here [would be] no improvement with being 
intubated.”366 The doctor ultimately stated that the only patients he has seen 
recover from COVID-19 were three individuals who got well on their own 
with only oxygen.367 After this conversation, although Michael only had 
COVID-19 for a few days, the doctor proceeded to stop all medical 
treatment.368 For six days, Michael was denied food and hydration until he 
died on June 11th, 2020.369 Throughout this time, Melissa could not see her 
husband because of COVID-19 regulations and was denied virtual visits.370 
Melissa was only notified by the funeral home that Michael had died when 
Michael’s body was transported there.371  

While Michael’s doctor thought medical ventilation is unhelpful, it is a 
relatively common and a lifesaving technique for individuals who need help 
breathing.372 Even prolonged ventilation, “generally defined as >14-21 days 
of continuous ventilation373” is regularly performed for about 2-5% of the 
ICU population.374 While Michael’s doctor believed Michael would have a 
poor quality of life out of the hospital, studies have determined that many 
people use ventilators for decades and consider themselves to have good 
quality of life.375 The calculated life expectancy of a 25-year old individual 
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who continued to use ventilation after returning home was “28.5 years.”376 
An individual like Michael, who would likely not remain on the 
ventilator,377 may have lived for many years had the doctor given correct 
treatment for COVID-19.378  

Michael’s death was caused directly by his physician’s bias, but these 
biased views of disability are not rare among doctors.379 A study of 
emergency medicine doctors and their perceptions of people with 
disabilities like Michael showed a vast discrepancy.380 The disabled 
individuals indicated much higher rates of activity, self-worth, and overall 
quality of life, while physicians, imagining themselves as disabled, stated 
they would have very low self-esteem and would spend much of their time 
watching TV.381 In a telling question, 41% of doctors revealed they think 
they “often try too hard to resuscitate or save” newly disabled individuals.382 
Additionally, when asked to put themselves in the place of the disabled 
patient, 22% of doctors “indicated they would want no measures taken” to 
save themselves, and an additional 23% of doctors would want pain relief 
only.383 Only 22% would want to be treated with "everything possible to 
ensure survival.”384 These findings illustrate extreme misperceptions among 
doctors, most of whom have never had a disability.385 Disabled individuals 

 
376 Robert M. Shavelle, Michael J. DeVivo, David J. Strauss, David R. Paculdo, Daniel 
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only make up between 2% to 10% of all physicians,386 even though disabled 
individuals make up 26% of the U.S. population.387  

Because the SAFE TO WORK Act would have allowed doctors blanket 
immunity for grievances that could come up when a doctor is negligent, it 
would have exacerbated existing physician bias.388 When already biased 
physicians receive COVID-19 immunity from liability, this exempts them 
from ever pondering the perspective of the disabled patient.  Interestingly, 
when the doctors were asked if they believed quality of life should be a 
factor when considering which medical interventions should be provided, 
only 28% of respondents said it should, indicating an unconscious bias.389 
Many doctors “do not even support standard emergency interventions” for 
patients like Michael because of their negative perceptions of living with 
such a disability.390 Overall, only 18% of doctors stated they would be “glad 
to be alive” if they became quadriplegic, compared with a whopping 92% 
of individuals with quadriplegia.391  

The SAFE TO WORK Act’s immunity from consequences would have 
also allowed Michael’s doctor to avoid any repercussions.392 When crisis 
situations like the COVID-19 pandemic hit, and human rights of disabled 
individuals are cast aside, this can affect the health of the disabled 
population, as they have no right to sue for malpractice.393 Instead, such 
exemptions from responsibility for how a physician treats a COVID-19 
patient would lead to inadequate treatment plans, and thus disproportionate 
amount of death for those with disabilities.394 Michael’s experience helps 
illustrate the lack of rights for disabled people, especially in crisis, and 
clarifies that biased law will only intensify preexisting physician bias.  Laws 

 
386 Joel A. DeLisa & Peter Thomas, Physicians with Disabilities, and the Physician 
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all.html#:~:text=61%20million%20adults%20in%20the,have%20some%20type%20of%2
0disability (last visited Feb. 1, 2021). 

388 SAFE TO WORK Act, S.4317, 116th Cong. (2020). 
389 Kenneth A. Gerhart, Jane Koziol McLain, Steven R. Lowenstein & Gale G. 

Whiteneck, Quality of Life Following Spinal Cord Injury: Knowledge and Attitudes of 
Emergency Care Providers, 23 ANNALS OF EMERGENCY MED. 807 (1994). 

390 Id. at 811. 
391 Id. at 807. 
392 S. 4317 § 142. 
393 Gerhart et al., supra note 380 at 807. 
394 Lucy Webster, Coronavirus: Why Disabled People are Calling for a Covid-19 

Inquiry, BBC, (Jul. 4, 2020) https://www.bbc.com/news/uk-53221435#:~:text=It 
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providing measures of safety against bias are critical so that maltreatment 
evident in Michael’s story becomes a rarity instead of the norm.  

 
III. U.K. COVID-19 LAW ANALYSIS 

 
A. Addressing Health Risks 

 
i. Addressing COVID-19 Institutionalization 

A serious oversight in the Coronavirus Act of 2020 is the 
institutionalization of disabled individuals.395 The Coronavirus Act rolls 
back safeguards preventing forceful detainment, which indicates 
lawmakers’ perspective that the rights of people needing mental health 
treatment are unimportant.396 The individuals being institutionalized are 
often at a higher risk of contracting COVID-19, including those with 
underlying health conditions such as decreased lung capacity and 
compromised immune systems.397 Because these high-risk people are 
detained in a congregate setting, they are exposed to a much higher 
probability of contracting or dying from COVID-19.398 The neglect of 
disabled populations in nursing homes and institutions has brought about 
the highest levels of COVID-19 outbreaks around the world.399  

When COVID-19 laws like the U.K.’s Coronavirus Act of 2020 
undermine rules protecting individuals from institutionalization, disabled 
individuals suffer.400 Under the Coronavirus Act, doctors can now detain 
individuals with disabilities401 for longer periods of time and with less 
evidence, increasing the occupancy of the hospitals and institutions, and 
creating higher risk of COVID-19 outbreaks.402 This leads to significant 

 
395 Coronavirus Act 2020, c. 7 (UK), https://www.legislation.gov.uk/ukpga/2020/7/ 

contents. 
396 Id.; see Chronically Sick and Disabled Persons Act 1970, §2A, 44 PUBLIC GENERAL 

ACTS (UK).   
397 CDC, Disability & Health Related Conditions, https://www.cdc.gov/ncbddd/ 

disabilityandhealth/relatedconditions.html (last visited Feb. 1, 2021). 
398 See Mengying He, Yumeng Li & Fang Fang, Is There a Link Between Nursing Home 

Reported Quality and COVID-19 Cases? Evidence from California Skilled Nursing 
Facilities, 21 J. AM. MED. DIR. ASS’N, 905, 905-08 (2020).  

399 Across The World, Figures Reveal Horrific Toll of Care Home Deaths, THE 
GUARDIAN (May 16, 2020) https://www.theguardian.com/world/2020/may/16/across-the-
world-figures-reveal-horrific-covid-19-toll-of-care-home-deaths; see also Mengying He et 
al., supra note 398, at 905-08. 

400 Coronavirus Act 2020, c. 7, sch. 8 (4)(1), (UK), https://www.legislation.gov.uk/ 
ukpga/2020/7/introduction.  

401 Id. 
402 Mengying He et al., supra note 398 (finding that higher quality, less crowded 

nursing homes had fewer COVID-19 outbreaks).  
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negative effects on disabled individuals’ autonomy and health, in what is a 
critical drawback of the law.403  

During the pandemic, the U.K. has repeatedly seen psychiatric 
institutions with life-threatening conditions for patients.404 One study 
analyzed several institutions in the U.K. and found that 131 of 344 
inpatients were diagnosed with COVID-19 between March 1 and April 
30.405 82% of patients who were diagnosed with COVID-19 had been 
forcibly detained.406 Research has already shown that individuals with 
mental health disabilities have an increased risk of death from COVID-
19.407 However, the Coronavirus Act of 2020 fails to consider these 
findings, instead further endangering those with mental disabilities through 
a law meant to provide care and support for U.K. citizens.408  

By making it easier for physicians to detain patients,409  the Coronavirus 
Act compounds physicians’ own inherent biases. When laws encourage 
physicians to recommend institutionalization, health care providers, already 
overwhelmed with making lifesaving decisions, are incentivized to make 
quick, biased choices regarding who and when to institutionalize.410 These 
unacknowledged biases will be a large determinant in whether patients live 
or die.411  

The law is a building block that influences individuals’ perceptions of 
what is right and wrong, but when biased lawmakers create law, it will be 
skewed towards a single perspective.412  By allowing blatant 
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407 E.g., Seung Won Lee, Jee Myung Yang, Sung Yong Moon, In Kyung Yoo, Eun Kyo 

Ha, So Young Kim, Un Min Park, Sejin Choi, Sang-Hyuk Lee, Yong Min Ahn, Jae-Min 
Kim, Hyun Yong Koh & Dong Keon Yon, Association Between Mental Illness And 
COVID-19 Susceptibility and Clinical Outcomes in South Korea: A Nationwide Cohort 
Study, 7 THE LANCET PSYCH. 1025, 1030 (2020). 

408 Coronavirus Act 2020, c. 7, sch. 8 (4)(1), (UK), https://www.legislation.gov.uk/ 
ukpga/2020/7/introduction. 

409 Id. 
410 See Dale Larson, Unconsciously Regarded as Disabled: Implicit Bias and the 

Regarded-As Prong of the Americans with Disabilities Act, 56 UCLA L. REV. 451, 469-70 
(2008). 

411 Necia B. Hobbes, Out of The Frying Pan into The Fire: Heightened Discrimination 
& Reduced Legal Safeguards When Pandemic Strikes, 72 U. PITT. L. REV. 779, 785 (2011). 
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institutionalization of disabled people with little to no safeguards, the 
Coronavirus Act lays the groundwork for physicians’ justification regarding 
detainment.413 In addition, the Coronavirus Act contains no consequences 
for physicians who unjustly detain disabled individuals during the COVID-
19 pandemic.414 When laws nonchalantly remove vital civil liberties like 
disabled people’s right to freedom and autonomy, prejudicial actions 
towards disabled people are perceived as justifiable.415  

With all these issues creating struggles for the disability community, it 
would seem that the protection of disabled communities’ rights should be a 
priority during the pandemic. But while research has acknowledged the 
issues surrounding disability and COVID-19,416 much of the vital legal 
framework protecting the disability community has been ignored or pulled 
back by proposed COVID-19 legislation.417  

 
ii. Addressing Denial of Services 

The Coronavirus Act of 2020 creates a large gap in vital services for 
disabled individuals. The Act terminates government services required 
under the Chronically Sick and Disabled Persons Act of 1970.”418 This 
leaves disabled children abandoned during their critical life transition into 
adulthood. Now, when children turn 18 years of age, they are left without 
services until the Coronavirus Act of 2020 lifts this restriction.419 All 
children who would normally qualify for the Act are now excessively 
burdened by a law meant to help those in need. Instead of aiding, U.K. 
guidance advised local authorities could delay or stop basic services such 
as access to food, communication, and educational opportunities to 

 
content/uploads/2018/07/BIT-Behavioral-Government-Report-US.pdf. 
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416 Mildred Z. Solomon, Matthew K. Wynia & Lawrence O. Gostin, Covid-19 Crisis 

Triage — Optimizing Health Outcomes and Disability Rights, 383 NEW ENG. J. MED., 27(1) 
(2020); Letizia Leocani, Karin Diserens, Marcello Moccia, Carlo Caltagirone, Disability 
Through COVID‐19 Pandemic: Neurorehabilitation Cannot Wait, EUR. J. OF NEUROLOGY 
50 (2020); WORLD HEALTH ORGANIZATION, DISABILITY CONSIDERATIONS DURING THE 
COVID-19 OUTBREAK (2020). https://apps.who.int/iris/bitstream/handle/10665/ 
332015/WHO-2019-nCov-Disability-2020.1-eng.pdf.  

417 See Chronically Sick and Disabled Persons Act 1970, c. 44, §2A-2 (UK), 
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children.420  Disabled children are particularly harmed by COVID-19 due 
to health conditions and their living situations.421 Instead of providing care 
for at-risk children, the Coronavirus Act deprives them of essential services 
during a time when these services are needed more than ever.422  

In addition to suspending vital social services, sections of the 
Chronically Sick and Disabled Persons Act of 1970 that sought to 
strengthen care within the home and ensure individuals would not need to 
be institutionalized have been suspended.423 Notably, most services in the 
Act end with the words “in [the] home,” pointing to the important role this 
Act could have played by helping make homes accessible when COVID-19 
stay-at-home orders were implemented.424 With the suspension of these 
services, disabled individuals now have no guarantee that the place they are 
sheltering in will be functional and accessible for them. Resources that 
would have been available can now no longer be utilized in making the 
home accessible.425  Lawmakers who signed off on stalling vital supports 
for disabled children display a belief that these children can be left without 
support during a pandemic.  

 
iii. Addressing Social Impacts 

The U.K. Coronavirus Act establishes liability protections for 
physicians in cases of “death, personal injury or loss, arising out of a breach 
of duty of care,” indicating that the law is skewed towards protecting 
healthcare workers at the expense of patients’ safety.426 By protecting 
healthcare workers without balancing the protection of patients, the law 
fails to acknowledge the perspective of disabled people who often put their 
lives in the hands of physicians.427 To be clear, healthcare workers at the 
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front lines of working with patients and distributing life-saving vaccines 
need protections from suits in which patients are injured despite the worker 
giving appropriate care. But waiving liability for physicians who actively 
harm patients could have devastating consequences for disabled individuals 
and will not help physicians be less biased.428 Studies have shown that 
physicians are less likely to adequately examine disabled patients and less 
likely to help try to solve health complaints, as they assume the person’s 
disability makes the complaint unsolvable.429 In a survey studying 
physicians’ attitudes towards disability, more than 80% of physicians 
reported disabled people having a much worse quality of life.430 While the 
act of believing an individual has a worse life might not be inherently 
problematic, studies have shown that physician bias can cause physicians to 
treat patients poorly and recommend fewer procedures.431 When a physician 
has implicit bias, disabled people receive a lower standard of care.432 The 
same is true in the Coronavirus Act itself: disabled people’s welfare is left 
out of the law and thus they have less legal protection.  

COVID-19 policies and laws that do not include the individuals most 
affected by the pandemic lack nuance and perspective.433 For example, in 
the U.K., the absence of a board member specifically appointed to bring the 
perspective of disabled individuals is a grave oversight for rebuilding the 
U.K. economy.434 While the other board members may consider the 
disabled population’s needs, without a board member who is deeply 
conscientious of disabled experiences, the board can only attain a surface-
level perspective.435 
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The bias against disabled individuals in the UK Coronavirus Act has 
dismayed disability researchers including Shantha Raup Barriga, who 
helped enact the UN Convention on the Rights of Persons with 
Disabilities.436 Barriga stated, “[s]upport for thousands of people with 
disabilities and older people [do] not need to be sacrificed to fight the 
current COVID-19 crisis.”437 Disabled individuals “have little opportunity 
to portray our own experiences . . . [t]his lack of a voice, of 
the representation of our subjective reality, means that it is difficult . . . to 
incorporate our reality into their research and their theories, unless it is in 
terms of the way the non-disabled world sees us.”438 Without disability 
representation within the Board and other positions of power for law-
making, biased perspectives will continue to make harmful policies.439 
Thus, a way to prevent oversight of the disabled population is to give them 
the opportunity to shape the law themselves. 

 
IV. OVERARCHING ARGUMENTS 
As we see through the case studies of both the U.S. and the U.K., 

COVID-19 law, meant to help, treats disabled communities poorly. While 
the U.S. and U.K. laws regarding the disabled population do not illustrate 
the whole range of COVID-19 disability policy, they are helpful examples 
to see what happens to a disabled population when a crisis occurs. We can 
infer that since disability law is tossed aside in these “gold standard” 
countries, disability rights are likely more easily pushed aside in countries 
that lack comprehensive protections. 

Overall whether the crisis is a humanitarian problem, natural disaster, 
or worldwide pandemic, disabled populations consistently fall to the lowest 
priority, bearing the burden of repairing the economy by relinquishing their 
human rights. Bluntly put, these laws “allow[] for disabled people’s rights 
to be rolled back to alleviate the social care system of the burden posed by 
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COVID-19.”440 Lawmakers need to address the biases written into the text 
of such laws and recognize the chain of events that occurs when these laws 
are put into place. 

 
SOLUTIONS TO HARMONIZE HUMAN RIGHTS OF THE DISABILITY 

COMMUNITY WITH COVID-19 CONCERNS  
 

I. LET’S COME TOGETHER: HOW PIECES OF FOREIGN 
LAW CAN BE EXCHANGED 

Because the U.S. was the first to provide a comprehensive law 
concerning the rights of those with disabilities, it has long been held as the 
“gold standard” of disability law.441 However, the first iteration of COVID-
19 law still has many flaws to overcome. With many years of disability law 
behind us, it is time to collaborate with new tactics for disability law, instead 
of throwing up our hands to conclude the current law cannot be improved. 
We must examine the real-world impacts and create good social policy to 
provide better disability outcomes for COVID-19.442 An example of legal 
reform and policy change will be explored here; both were chosen because 
of their low cost and high impact.  

 
II. PREVENTING LAWSUITS WITH AUDITS 
One way countries can substantively model more inclusive law is by 

creating better legal enforcement through audits. An example of this can be 
found in the U.N.’s Convention on the Right of People with Disabilities 
(CRPD), which requires that ratifying States443 submit a comprehensive 
report to the UN.444 This report requires countries to endeavor to 

 
adopt legislation and other appropriate administrative 
measures where needed; modify or repeal laws, customs, or 
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practices that discriminate directly or indirectly; include 
disability in all relevant policies and programs; refrain from 
any act or practice inconsistent with the CRPD; and take all 
appropriate measures to eliminate discrimination against 
persons with disabilities by any person, organization, or 
private enterprise.445 

 
Addressing our case study countries, the U.K. has ratified the CRPD, 

and thus should be able to easily revise COVID-19 laws to fit the inclusive 
measures of the CRPD.446 While the U.S. has not ratified the CRPD, U.S. 
law can mimic some of the CRPD’s helpful reporting requirements in their 
own domestic legislation,447 by having businesses report steps taken to 
improve accessibility to the Department of Commerce, for example. This 
reporting may limit excessive lawsuits, as businesses audited can then 
determine and resolve accessibility issues without need of personal 
lawsuits.448 

Countries can also model disability law in the time of COVID-19 after 
other audit plans implemented during the pandemic.449 One example is the 
audit U.S. senators have implemented for COVID-19 Small Business 
Recovery.450 The audit details the policies for “conducting reviews and 
audits of covered loans.”451 After the government conducts such audits, it 
must submit a report to the House of Representatives concerning “‘(i) the 
number of active reviews and audits; ‘(ii) the number of reviews and audits 
that have been ongoing for more than 60 days; and ‘(iii) any substantial 
changes made to the audit plan.”452 Because the U.S. already has drafted a 
law setting forth audits, it can model this law to create an audit for disability 
rights.  
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Disability Reform Audits have been successfully completed in several 
countries.453 Another example of audits include India’s Rights of Persons 
With Disabilities Act, which introduced a governmental audit of all 
governmental organizations to ensure that they meet the “requirements and 
concerns of persons with disabilities” and do not harm persons with 
disabilities.454 While only for governmental programs, this audit is an 
example other countries can use as a baseline to see what possibilities there 
are for conducting successful access audits.455 

U.S. and U.K. disability law regulations “depend on private citizens 
bringing complaints through damages-free lawsuits,” which differ from 
many other laws that regulate public accommodations such as health codes 
and labor standards.456 For example, when attending a restaurant, one need 
not sue to ensure the restaurant complies with health and safety standards, 
but “most [disability access] enforcement starts with a personal lawsuit.”457 
Rather than regulations that make disabled individuals responsible for 
enforcement by lawsuit, governmental auditing will stop potential 
economic gain from unethical lawyers, and only recommend changes 
needed as audited by the government.458  

Auditing can provide disabled individuals with adequate care. For 
example, in an audit, the denial of child services under the Coronavirus Act 
would likely be flagged as an infringement on basic human rights because 
the law prevents access to food, an accessible phone, and educational 
opportunities.459 Audits can discover and fix unequal access, without 
resorting to a lawsuit. 
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III. REPRESENTATION 
With substantive legal reform comes the need for policy changes so that 

lawmakers can have a better perspective when making future law.460 
Ultimately, to adequately provide for disabled individuals in a pandemic, 
we must see disabled individuals holistically. Disabled persons’ 
experiences have typically been overlooked and simplified due to cultural, 
social, and policy norms, prior legislation, and top-down definitions of 
disability.461 Too often disability law itself is boiled down to physical 
accessibility.462 Discrimination and cognitive bias are reduced when 
disabled people can present their perspective on an issue to receptive 
listeners.463 When disabled individuals are better represented in legislative, 
administrative, and legal positions of power, a more nuanced and holistic 
view of disability rights can be achieved.464 

For example, if disabled individuals were included in conversations 
about blanket immunity for physicians, they could share their experiences 
with biased physicians. They could further suggest a more comprehensive 
way of ensuring legal protection for doctors, while also increasing 
protections for patients to ensure physicians give the best care to their 
patients regardless of whether they have a disability. Disabled people with 
intimate knowledge of disability law can discuss ways to fill gaps and create 
comprehensive law that can both boost the economy and protect civil 
liberty. In this way, COVID-19 law can become more well-rounded and 
inclusive, which can lead to better law for all. 

Fortunately, adding disabled individuals as consultants or lawmakers 
has already been done successfully.465 Countries like the U.S. and the U.K. 
may want to look to other countries to strengthen disability 
representation. For example, while laws like the ADA do not require 
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https://www.legislation.gov.uk/ukpga/1970/44/contents.; see Care Act easements: 
guidance for local authorities, Department of Health & Social Care, GOV.UK, 
https://www.gov.uk/government/publications/coronavirus-covid-19-changes-to-the-care-
act-2014/care-act-easements-guidance-for-local-authorities (last updated June 29, 2021). 

462Section 4. Ensuring Access for People with Disabilities, COMTY. TOOL BOX, 
https://ctb.ku.edu/en/table-of-contents/implement/physical-social-environment/housing-
accessibility-disabilities/main (last visited Mar. 16, 2022) (disability access also involves 
access to communication and information, Internet access, and anything that prevents bias 
from creating hardship to the disabled community that is not created for non-disabled 
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“affirmative action in favor of individuals with disabilities,”466 India’s 
Rights of Person with Disabilities Act, 2016 requires that each government 
appoint 4% of their seats to disabled individuals.467 In addition, India has 
several national boards on disability in which ten members must be persons 
with disabilities.468 Creating space for individuals with disabilities in 
organizations dealing explicitly with disability law, as well as other sectors 
of community life, will jumpstart the elimination of structural 
discrimination. Disabled individuals will create law and policy that bolsters 
equal access and justice for all citizens.  

An additional model is Nigerian law, which establishes a National 
Commission for Persons with Disabilities, enforcing disability inclusion in 
existing legislation and collaborating with governmental bodies.469 The 
commission must have a disabled chairperson and all types of disability 
must be represented.470 Ultimately, when people with disabilities reach 
greater positions of authority within government, emergency laws like those 
emanating from the pandemic will be approached from a perspective more 
inclusive of disability.  

Another final example of a policy that has decreased bias comes from 
Norway.471 Norway follows “normalization,” defined as “changing general 
services to serve a wider set of people.”472 While the U.S. and U.K. had 
little collaboration with disabled citizens, Norway implemented law by 
involving disabled individuals to determine whether their living conditions 
had genuinely improved.473 This reduces the need for different treatment in 
healthcare and employment and establishes equal rights under the law.474 In 
addition, Norway has abolished all disabled institutions, replacing them 
with crisis clinics that better serve the needs of disabled individuals. Such 
inclusive policymaking serves as a notable model of disability 
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visited Feb. 1, 2021). 

470 Id. 
471 Jan Tøssebro, Scandinavian Disability Policy: From Deinstitutionalisation to Non-

Discrimination and Beyond [La Politique Scandinave Du Handicap: De La 
Désinstitutionnalisation À La Non-Discrimination Et Au-delà], 10 ALTER, EURO. J. 
DISABILITY RSCH. 111, 112 (2016). 

472 Id. at 114.  
473 Id. 
474 Id. 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XV 

 
 

252 

representation that the U.S. and U.K. can imitate to improve their COVID-
19 legislation and protection of disability rights. 

CONCLUSION 
While COVID-19 has wreaked havoc on the disability community, the 

community has additionally faced law pushing against their legal 
protections. When the next crisis occurs, more representation can help to 
tweak legislation and law-making, so it accounts for the large disabled 
population. While biases of lawmakers will not change overnight, these 
thoughtful solutions can create a better environment in which potential harm 
to the disability community is recognized before being codified. There is 
still future law to be made because of the pandemic, thus countries have a 
duty to create and revise law with disability rights in mind. COVID-19 will 
shape disability law for years to come. We must ensure that during, and 
after the pandemic, our laws value human rights, and promote health and 
equal access for all. 


