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EDITOR INTRODUCTION 

In following our mission to foster important conversations about social 
justice issues, the Law Journal for Social Justice’s sixteenth volume 
encompasses diverse perspectives spanning across a variety of timely 
issues. Each article was thoughtfully compiled with the idea that the Law 
Journal for Social Justice must use our privilege and platform to center 
marginalized communities and spur action among legal practitioners, 
students, and professors. To this end, the articles within Volume XVI 
combine academic analysis, diverse perspectives, and potential solutions.  

In What Miranda Can Learn from Batson: The Need to Eliminate 
Arbitrary Judicial Analysis of Vulnerable Constitutional Rights, author 
Sydney Plaskett compares the downfall of the Miranda doctrine to that of 
the Batson challenges, arguing that decades of case law have made it 
essentially impossible to protect oneself against self-incrimination. Plaskett 
concludes with an analysis of the state-specific solutions to Miranda’s 
downfall, including interrogation policy reform, enacting rule changes, or 
creating constitutional amendments in hopes of reviving the spirit of 
Miranda.  

In Corrective Lenses: Seeing the U.S. Constitution Clearly, author 
Russell Facente embarks on a historical analysis of the United States 
Constitution, arguing that the document does not truly uphold the concepts 
of equal rights, liberty, justice, or democracy. Instead, the Constitution was 
created to consolidate power and wealth among United States 
conglomerations.  

In The Argument Against Affirmative Consent, LJSJ Symposium Chair 
Madison Benson explores the harm that affirmative consent laws can have 
on both suspects and victims of rape. Benson proposes passing legislation 
which recognizes that coerced consent is not true consent, and a renewed 
focus on dispelling cultural rape myths.  

In The Unfairness of Fair Housing: How BYU Weaponized the Law to 
Discriminate Against the LGBTQ+ Community and What Can Be Done 
About It, author Danny Chung analyzes how religious freedom has allowed 
BYU to engage in discriminatory housing practices to the detriment of the 
LGBTQ+ community. Though past individuals have been barred from 
litigating relief, Chung advises of ways BYU can effect change internally, 
or alternatively, how amendments the Utah Constitution to address this 
religious discrimination and foster inclusivity.  

I would like to thank LJSJ’s Board and Associate Editors for their hard 
work this past semester. Your efforts are needed, and appreciated, as we 
work towards reshaping the legal landscape to uplift and amplify 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XVI 

 
 

2 

historically marginalized groups and promote diversity and equity. Thank 
you for your work and your willingness to share your knowledge. 

 
Kylie Love  

EDITOR-IN-CHIEF 
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WHAT MIRANDA CAN LEARN FROM BATSON: THE NEED TO 
ELIMINATE ARBITRARY JUDICIAL ANALYSIS OF VULNERABLE 

CONSTITUTIONAL RIGHTS 

By: Sydney Plaskett 

 
INTRODUCTION 

In 1966, the United States Supreme Court formally acknowledged the 
need for safeguards against self-incrimination when a suspect is in 
custody—these safeguards are now known as our Miranda rights.1 Though 
their general purpose is widely known, these rights are quite intricate. They 
include not only the right to remain silent, but the right to counsel effective 
immediately.2 A suspect’s vulnerability during custodial interrogation 
makes the Miranda right to counsel especially important in preventing self-
incrimination.3  

Unfortunately, decades of case law have rendered the Miranda right to 
counsel during interrogation effectively useless.4 Although the right 
certainly exists in theory, invoking it in a way that effectuates its purpose—
that is, to protect against self-incrimination—is nearly impossible. This 
Comment will argue that the only way to revive the spirit of Miranda is 
through affirmative state action. Rather than leaving the courts to continue 
to apply arbitrary, conflicting, and dangerous precedent to Miranda right to 
counsel claims, states must take matters into their own hands by passing 
interrogation policy reform, enacting Rule changes, or creating state 
constitutional amendments.  

To demonstrate why such a radical approach is necessary to effectuate 
the purpose of Miranda, this article will analogize Miranda’s downfall to 
that of Batson v. Kentucky.5 In Batson, the Supreme Court attempted to 
resolve the issue of discriminatory use of peremptory strikes in jury 
selection.6 The Court outlined a procedure that it believed would protect a 
defendant’s Fourteenth Amendment right to equal protection of the law 

 
1 Miranda v. Arizona, 384 U.S. 436 (1966). 
2 Id. at 470. 
3 Id. at 457-58.  
4 Barry Friedman, The Wages of Stealth Overruling (with Particular Attention to 

 Miranda v. Arizona), 99 GEO. L.J. 1, 16 (2010) (“[C]ases ate away at Miranda’s rationale 
like termites at the foundation of a house, leaving the precedent ostensibly standing but 
precarious to the point of being uninhabitable.”).  

5 Batson v. Kentucky, 476 U.S. 79 (1986). 
6 Id. 
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while still allowing the use of peremptory strikes.7 While the Batson 
safeguards seemed to be a thorough solution to the problem and were 
perhaps initially useful in practice, years of case law whittled away at 
Batson’s intended purpose.8 Decades after jury selection was formally “rid” 
of racist practices, studies have shown that peremptory strikes are still 
widely used in the discriminatory ways that Batson was meant to prevent.9 

To cure the judiciary’s failure to keep Batson’s spirit alive, Arizona 
recently became the first state to ban the use of peremptory strikes through 
a Rule change.10 Though Batson issues have historically been resolved in 
the courts, the Arizona Supreme Court recognized the need for a new 
approach.11 This Comment will argue that states should look to Arizona’s 
resolution of the Batson issue for inspiration in bringing the Miranda right 
to counsel during interrogation back to life. 

Part II of this Comment will provide an overview of Miranda, its 
purpose, and subsequent case law that effectively overruled the right to 
counsel during interrogation. It will then turn to Batson, providing a similar 
overview of the case, its purpose, and the cases that led Arizona to take the 
leap that it did. Part III will propose an array of state-specific solutions to 
Miranda’s downfall. It will include suggestions for policy reform and rule 
changes, as well as a state constitutional amendment approach. This section 
will conclude with anticipated arguments for and against states acting to 
“revive” the Miranda right to counsel, based primarily on the praises and 
critiques of Arizona’s ban of peremptory strikes. 

 
 
 

 
7 Id. at 94-98. 
8 Leonard L. Cavise, The Batson Doctrine: The Supreme Court's Utter Failure to Meet 

the Challenge of Discrimination in Jury Selection, 1999 WIS. L. REV. 501, 545 (1999) 
(“The Batson doctrine has been rendered so ineffective a tool against racism or sexism that 
one jurist has been led to note that Batson and its progeny have been proven to be less an 
obstacle to discrimination than a roadmap to it.”). 

9 See, e.g., Samuel R. Sommers & Michael I. Norton, Race-Based Judgments, Race-
Neutral Justifications: Experimental Examination of Peremptory Use and the Batson 
Challenge Procedure, 31 LAW & HUM. BEHAV. 261, 269 (2007) (finding “clear empirical 
evidence that a prospective juror’s race can influence peremptory challenge use and that 
self-report justifications are unlikely to be useful for identifying this influence”). 

10 Brenna Goth, Arizona Bans Use of Peremptory Strikes in State Jury Trials, 
BLOOMBERG L. (Aug. 30, 2021, 4:01 PM), https://news.bloomberglaw.com/us-law-week/ 
arizona-bans-use-of-peremptory-strikes-in-state-jury-trials; ARIZ. R. CRIM. P. 18.4-.5. 

11 Ian Millhiser, Arizona Launches a Bold New Experiment to Limit Racist Convictions, 
VOX (Aug. 31, 2021, 8:00 AM), https://www.vox.com/22648651/arizona-jury-race-
batson-kentucky-peremptory-strikes-challenges-thurgood-marshall.  
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BACKGROUND 
To understand what went wrong with the Miranda right to counsel, one 

must grasp why the Court outlined our “Miranda rights” in the first place. 
First, this Part will take the reader through the Miranda decision and its 
intended purpose. Second, this Part will highlight the cases that have 
chipped away at the right to counsel during interrogation. Finally, this Part 
will provide a similar overview of Batson v. Kentucky: its purpose, what 
went wrong in subsequent case law, and how Arizona remedied its 
downfall. The Batson story will exemplify how and why states must 
affirmatively patch the holes created by federal case law in the context of 
Miranda. 

 
I. THE MIRANDA HOLDING AND ITS PURPOSE 
In 1963, petitioner Ernesto Miranda was questioned by police after 

being identified as a suspect of a rape and kidnapping.12 During the 
interrogation, police did not advise Miranda of his right to have an attorney 
present during questioning.13 Miranda ultimately provided a written 
confession with a signed acknowledgment that he confessed voluntarily and 
with “full knowledge” of his legal rights.14  

The issue on appeal was whether Miranda’s confession should have 
been excluded at trial for violating his Fifth Amendment right against self-
incrimination.15 The Arizona Supreme Court disagreed, holding that his 
rights were not violated because he never specifically requested counsel.16 
Miranda appealed to the Supreme Court, which granted certiorari in 1966. 

The Supreme Court reviewed Miranda’s case in conjunction with three 
other cases involving custodial interrogation resulting in self-
incrimination.17 It reversed the Arizona Supreme Court’s decision, holding 
that Miranda’s confession was obtained in violation of his Fifth Amendment 
rights and was therefore inadmissible at trial.18 In its holding, the Court 
urged several points about the importance of the right to counsel during 
interrogation.19 

 
 
 

 
12 Miranda v. Arizona, 384 U.S. 436, 491-92 (1966). 
13 Id. at 491. 
14 Id. at 492. 
15 Id. 
16 Id. 
17 Id. at 445. 
18 Id. at 492. 
19 Id. at 449-57. 
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A. Custodial Interrogation Is Inherently Coercive 
In the Miranda opinion, the Court outlines exactly why suspects are ill-

prepared to protect themselves from self-incrimination without proper 
safeguards. The Court also provides a detailed description of police tactics 
specifically designed to produce confessions, labeling these tactics as 
“menacing” and “destructive of human dignity.”20 Additionally, the Court 
notes that the standard interrogation atmosphere “is created for no purpose 
other than to subjugate the individual to the will of his examiner.”21 To 
acknowledge the nature of custodial interrogation necessarily leads to the 
question of how a suspect could possibly exercise their Fifth Amendment 
privilege against self-incrimination in this setting. 

 
B. The Privilege Against Self-Incrimination Is at Risk 

During Interrogation 
The Fifth Amendment states that no person “shall be compelled in any 

criminal case to be a witness against himself.”22 The Miranda Court 
acknowledges that this constitutional privilege exists not just in criminal 
court, but in “all settings in which [the suspect’s] freedom of action is 
curtailed in any significant way.”23 The Court leaves no question as to 
whether the constitutional right against self-incrimination applies during 
custodial interrogation: it does, and the nature of interrogation necessitates 
safeguards to render this right meaningful.24 

 
C.  Necessary Safeguards: Our “Miranda Rights” 

To strike a balance between a suspect’s Fifth Amendment rights and law 
enforcement’s interest in obtaining useful information through 
interrogation, the Court outlines a process that police must follow before 
questioning a suspect.25 If the police do not follow this process, then any 
statements made during custodial interrogation will be inadmissible at trial 
based on a presumed constitutional violation.26  

First, the Court requires that police advise the suspect of their right to 
remain silent.27 For purposes of this Comment, this safeguard will not be 
further explored, though its existence is notable. Second, the Court requires 

 
20 Id. 
21 Id. at 457. 
22 U.S. CONST. amend. V. 
23 Miranda, 384 U.S. at 467. 
24 Id. 
25 Id. at 444-45. 
26 Id. at 479. 
27 Id. 
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that police advise the suspect of their right to the presence of an attorney.28 
This right will be the focus of the following analysis, so its intricacies are 
worth further exploration. Finally, the Court holds that the above-mentioned 
rights may be waived, but only if waiver is made voluntarily, knowingly, 
and intelligently.29 

 
II. THE RIGHT TO COUNSEL DURING INTERROGATION  
The Court, in requiring officers to advise the suspect of their right to an 

attorney, did not stop there. It urged that having an attorney present prior to 
and during interrogation is so crucial that even a general warning would be 
inadequate in advising the suspect of this right.30 Rather, police must make 
known that the suspect not only has the right to an attorney, but to consult 
with one prior to and during any questioning “if the [suspect] so desires.”31 

The language of the Miranda opinion is quite clear: the right to counsel 
attaches before questioning begins and continues throughout its duration. 
Further, this right is not contingent upon request: “failure to ask for a lawyer 
does not constitute a waiver.”32 So how did subsequent case law get it 
wrong? The answer lies in the few sentences of the opinion that require the 
exact warnings proposed by the Court “unless other fully effective means 
are devised to inform accused persons of their right of silence and to assure 
a continuous opportunity to exercise it.”33 Instead of strictly mandating 
word-for-word recitation of the Court’s language, the Court granted a 
degree of leniency that subsequent courts have used to justify harmful 
explanations of the right to counsel.34 

This section will identify three major issues that post-Miranda case law 
has created with regard to the efficacy of the right to counsel during 
interrogation. First, this section will address the arbitrary delivery of 
Miranda right to counsel warnings. Second, this section will provide an 
overview of Miranda waiver jurisprudence. Lastly, this section will address 
Miranda invocation doctrine. All of these issues, when viewed as a whole, 
demonstrate exactly how Miranda has been effectively overruled. Put 
differently, the right to counsel during interrogation exists so feebly that it 
may as well not exist at all. 

 
 

 
28 Id. 
29 Id. at 444. 
30 Id. at 469-70. 
31 Id. at 470. 
32 Id. 
33 Id. at 444. 
34 See generally supra Part I. 
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A. Arbitrary Warnings 
On its face, the Miranda decision seemed to provide a bright-line rule: 

“an individual held for interrogation must be clearly informed that he has 
the right to consult with a lawyer and to have the lawyer with him during 
interrogation . . . . [T]his warning is an absolute prerequisite to 
interrogation.”35 The Miranda Court, in mandating such a warning, 
acknowledged that no suspect can be reasonably expected to exercise their 
constitutional rights without those rights being made known to them, 
especially in the coercive atmosphere of police interrogation.36 At the same 
time, the Court granted freedom to law enforcement officers in their 
delivery of the warning to the right to counsel: officers may adopt the 
Court’s language or administer a “fully effective equivalent” to this 
language.37 So, what does a “fully effective equivalent” look like? It 
depends on where the interrogation takes place. 

In 1981, the Supreme Court addressed the language of Miranda 
warnings in California v. Prysock.38 In this case, Mr. Prysock, a juvenile, 
was administered the following Miranda warning: “You have the right to 
talk to a lawyer before you are questioned, have him present with you while 
you are being questioned, and all during the questioning.”39 Mr. Prysock 
affirmed that he understood his rights, though his mother then asked if he 
could still have an attorney later if he gave a statement without one now.40 
The interrogating officer responded that he would have an attorney “when 
he went to court” but that he could have one now if he wanted one.41 Mr. 
Prysock proceeded to make incriminating statements and was convicted of 
several violent offenses.42 On appeal, he argued that he did not understand 
his right to have counsel appointed before questioning based on how the 
officer recited his rights to him.43  

The Supreme Court disagreed. The Court held that Miranda warnings 
need not be a “virtual incantation of the precise language contained in the 
Miranda opinion” to serve the purpose of Miranda.44 In a later case, 
Duckworth v. Eagan, the Court emphasized Prysock’s ruling by labeling the 

 
35 Miranda, 384 U.S. at 471 (emphasis added). 
36 Id. at 468 (“The Fifth Amendment privilege is so fundamental to our system of 

constitutional rule . . . we will not pause to inquire in individual cases whether the defendant 
was aware of his rights without a warning being given.”). 

37 Id. at 476. 
38 California v. Prysock, 453 U.S. 355 (1981). 
39 Id. at 356. 
40 Id. at 357. 
41 Id. 
42 Id. at 358. 
43 Id. at 358-59. 
44 Id. at 355. 
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Miranda warnings as “prophylactic” and stated that “[r]eviewing courts 
therefore need not examine Miranda warnings as if construing a will or 
defining the terms of an easement.”45 Once the Court made clear that 
Miranda warnings may vary in form and still be valid, circuit courts began 
to split. 

Without proper guidance as to what makes a warning an “effective 
equivalent” to the Miranda language, reviewing courts diverged as to what 
sufficient warnings look like. A contested issue among circuits is whether 
the warning to the right to counsel must include a temporal element—that 
is, wording that clarifies when the right to counsel attaches. The Second, 
Fourth, Seventh, and Eighth circuits hold that a temporal element is not 
necessary under Miranda, while the Fifth, Sixth, Ninth, and Tenth circuits 
hold that a temporal element is necessary.46  

Circuit courts that do not find the language “during interrogation” to be 
necessary often rely on the reasoning of the Prysock and Duckworth cases: 
that warnings need not mirror the language of Miranda so long as they 
effectively convey the suspect’s rights.47 These courts also rely on a 
“totality of the circumstances” test when analyzing whether a general 
warning is sufficient.48 Thus, if a defendant argues that a general right to 
counsel warning was insufficient, these courts will presume (under 
Duckworth and Prysock) that it was sufficient unless other circumstances 
show a lack of understanding as to when the right takes effect. 

For example, a defendant in an Eighth Circuit case argued that the 
warning he received—that he had the right to “consult with and have the 
presence of an attorney” —inadequately informed him of his right to have 
the lawyer with him during interrogation.49 The Eighth Circuit Court of 
Appeals held that the warning was sufficient because the defendant did not 
show any evidence that it was “objectively unreasonable in these 
circumstances.”50 The court agreed with the lower courts’ opinions that, 
given cases such as Duckworth and Prysock, a defendant who argues his 
general warning was insufficient must show a lack of understanding of the 
right to counsel during interrogation.51 Simply showing an omission of the 
words “during interrogation” in the warning will not suffice.52 

 
45 Duckworth v. Eagan, 492 U.S. 195, 203 (1989). 
46 Daria K. Boxer, Miranda with Precision: Why the Current Circuit Split Should Be 

Solved in Favor of a Uniform Requirement of an Explicit Miranda Warning of the Right to 
Have Counsel Present During Interrogation, 37 SW. U. L. REV. 425, 432-35 (2008). 

47 Prysock, 453 U.S. at 359-61; Duckworth, 492 U.S. at 203. 
48 See Boxer, supra note 46. 
49 Rhines v. Young, 899 F.3d 482, 487 (8th Cir. 2018). 
50 Id. 
51 Id. 
52 Id. 
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On the other end of the spectrum, some circuit courts adhere to the 
“bright-line” nature of Miranda and hold that a temporal element is 
necessary.53 For example, in a case out of the Ninth Circuit, a defendant 
similarly argued that his Miranda warning of his right to an attorney was 
insufficient.54 The officer warned that he had the right to an attorney before 
questioning, but failed to mention that he had the right to an attorney during 
questioning.55 The court held that the warning did not adequately convey 
his rights.56 It relied on language from a prior Ninth Circuit decision that 
emphasized the “critical importance” that warnings make clear that 
“counsel may be present during questioning.”57 Had this defendant been in 
the Eighth Circuit, however, his warning may have been considered 
adequate, and the evidence he succeeded in suppressing would likely have 
been admissible. 

The circuit split regarding a temporal element in warnings is deeply 
problematic. What one jurisdiction considers an adequate Miranda warning 
may be considered inadequate in another jurisdiction, leaving suspects 
inequitably protected under the Fifth Amendment.58 If a suspect is unsure 
of their right to an attorney during questioning, whether this right is 
explicitly clarified to them depends entirely on chance. The so-called 
“magic words” 59 —that is, “during questioning”—may very well be the 
deciding factor in a suspect’s decision to speak to law enforcement, a 
judge’s decision to suppress incriminating statements, and a jury’s decision 
to convict. 

Not only are warnings arbitrary with regard to a temporal element, but 
they vary drastically in language, length, and presentation.60 A 2006 study 
of over 500 Miranda warnings across the United States analyzed these 
variations, identifying not only how the warnings vary, but how these 
variations impact comprehension.61 Breaking down the warnings into their 
crucial components, the study revealed shocking results with regard to the 

 
53 See Boxer, supra note 46. 
54 United States v. Bland, 908 F.2d 471 (9th Cir. 1990). 
55 Id. at 473-74. 
56 Id. at 474. 
57 Id. (quoting United States v. Noti, 731 F.2d 610, 614 (9th Cir. 1984)). 
58 Compare United States v. Stewart, 576 F.2d 50 (5th Cir. 1978) (reversing conviction 

in part because warning did not clarify that defendant had the right to an attorney during 
interrogation), with United States v. Dizdar, 581 F.2d 1031 (2d Cir. 1978) (affirming  
conviction despite the defendant not being told that he had the right to an attorney during 
interrogation). 

59 See Boxer, supra note 46, at 435.  
60 Richard Rogers, Kimberly S. Harrison, Daniel W. Shuman, Kenneth W. Sewell & 

Lisa L. Hazelwood, An Analysis of Miranda Warnings and Waivers: Comprehension and 
Coverage, 31 LAW & HUM. BEHAV. 177 (2007). 

61 Id. 
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right to an attorney warning. The study found 142 variations of the “right to 
an attorney” element.62 The warnings as a whole varied substantially in 
length (49-547 words) as well as in necessary reading comprehension levels 
(grade 2.8 to post-graduate levels).63 Also, the aforementioned temporal 
element varied significantly, with 45.9% of warnings including only 
“during questioning,” and 49.5% of warnings including both “before and 
during questioning.”64  

The arbitrary nature of Miranda warnings extends beyond their 
substance: how officers administer warnings also varies greatly by 
jurisdiction.65 However, one element of Miranda warning presentation that 
remains largely constant, likely because police officers are specifically 
trained to incorporate this element, is minimization.66 In an effort to obtain 
incriminating information, confessions, or otherwise useful investigatory 
leads, officers advise suspects of their right to an attorney in a way that 
strongly discourages invoking it.67 

When advising suspects of their Miranda rights, some officers read 
warnings from a card or piece of paper,68 while others recite the warnings 
from memory, often suggesting that suspects could probably do the same 
due to how often the warnings appear in mainstream media.69 Other officers 
may advise the suspect in a more casual manner, blending the warnings into 
conversation so as to camouflage their significance.70 A particularly 
common minimization tactic involves referring to the warnings as a mere 
formality.71 Officers have even been shown to speak faster when delivering 

 
62 Id. at 184. 
63 Richard Rogers, Lisa L. Hazelwood, Kenneth W. Sewell, Kimberly S. Harrison & 

Daniel W. Shuman, The Language of Miranda Warnings in American Jurisdictions: A 
Replication and Vocabulary Analysis, 32 LAW & HUM. BEHAV. 124, 125 (2008). 

64 Rogers et al., supra note 63, at 187. 
65 30 ELSPETH B. CYPHER, MASSACHUSETTS PRACTICE SERIES § 7:33 (4th ed. 2022). 
66 Miranda v. Arizona, 384 U.S. 436, 455 (1966) (noting a common theme in  

interrogation manuals is to “deprive [the suspect] of any outside support”). 
67 See Welsh S. White, Deflecting a Suspect from Requesting an Attorney, 68 U. PITT. 

L. REV. 29, 50-51 (2006) (“Because a suspect’s right to have an attorney present during the 
interrogation is the constitutional safeguard that is most likely to thwart a successful 
interrogation, moreover, the officer is likely to be especially concerned that the suspect not 
have a full understanding of the possible benefits of requesting an attorney.”). 

68 See CYPHER, supra note 65. 
69 Richard A. Leo & Welsh S. White, Adapting to Miranda: Modern Interrogators' 

Strategies for Dealing with the Obstacles Posed by Miranda, 84 MINN. L. REV. 397, 434-
35 (1999). 

70 Id. at 433. 
71 See Anthony J. Domanico, Michael D. Cicchini & Lawrence T. White, Overcoming 

Miranda: A Content Analysis of the Miranda Portion of Police Interrogations, 49 IDAHO 
L. REV. 1, 15-16 (2012) (finding that 45% of officers in an interrogation study referred to 
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the warnings, whether consciously or subconsciously, inevitably reducing 
the suspect’s ability to understand their rights or seek clarification.72 

The various techniques used to deliver Miranda warnings pose a 
significant risk of unequal and insufficient understanding of the right to 
counsel during interrogation.73 Whether an interrogating officer employs 
one, a few, or all of the aforementioned minimization tactics could mean 
that a suspect, based largely on how their officer recites the warnings, is 
inadequately protected from the risk of self-incrimination and without 
remedy (because all of these tactics are perfectly legal).74 This reality, 
combined with the arbitrary inclusion of temporal language, demonstrates 
a serious divergence between Miranda in practice and what the Miranda 
Court intended to do. 

 
B. Problematic Waiver Doctrine 

The Court in Miranda held that both the right to remain silent and the 
right to counsel can be waived only if waiver is voluntary, knowing, and 
intelligent.75 Acknowledging the danger of waiving these constitutional 
protections, the Court made clear a few things about waiver. First, failure to 
request a lawyer does not constitute waiver; rather, someone who fails to 
request an attorney is likely to be the person who most needs one.76 Second, 
if an interrogation takes place without an attorney present, “a heavy burden 
rests on the government to demonstrate that the defendant knowingly and 
intelligently waived his privilege against self-incrimination.”77 Third, 
silence after warnings does not constitute waiver: the only waiver that is 
valid is one that is “specifically made.”78 And finally, waiver can occur at 
any point, even if the suspect initially “answers some questions or gives 
some information on his own.”79 

Clearly, the Miranda Court intended the standard for valid waiver to be 
relatively high. With all of the opinion’s language about the importance of 
the right to an attorney during interrogation and the dangers of waiving that 
right, the Court meant to create safeguards that would be used, not waived. 

 
the warnings as a formality, either explicitly or by calling them “something we have to 
do”). 

72 See id. at 17 (finding officers’ average words per second to be 3.26 before the 
warning, 4.47 during the warning, then 3.50 after the warning). 

73 Mark A. Godsey, Reformulating the Miranda Warnings in Light of Contemporary 
Law and Understandings, 90 MINN. L. REV. 781, 795-96 (2006). 

74 Domanico, Cicchini & White, supra note 71, at 20. 
75 Miranda v. Arizona, 384 U.S. 436, 444 (1966). 
76 Id. at 470-71. 
77 Id. at 475. 
78 Id. at 470, 475. 
79 Id. at 475-76. 
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So, why do over 80% of suspects waive their Miranda rights?80 The answer, 
again, lies in subsequent case law. 

 
i. Implied Waiver 

Perhaps the most significant development in Miranda waiver 
jurisprudence has been the acceptance of implied waiver. In North Carolina 
v. Butler, the Supreme Court, for the first time, addressed whether a waiver 
must be explicit per the “specifically made” language in Miranda.81 In this 
case, Butler read his Miranda rights from a form, indicated that he 
understood them, but then refused to sign a waiver form.82 When the 
interrogating agents told him they would like to speak to him, he replied “I 
will talk to you but I am not signing any form.”83 He then made 
incriminating statements and was convicted.84 

On appeal, Butler argued that his statements should have been 
suppressed because he did not explicitly waive his right to counsel.85 The 
appellate court agreed, holding that because Butler never made a “specific 
oral waiver,” as is required by Miranda, Butler was entitled to a new trial.86 
However, the Supreme Court came to a different conclusion.  

In a relatively short opinion, the Supreme Court found that, despite what 
the Miranda Court seemed to suggest, waiver may very well be implied: 
“the [Miranda] Court held that an express statement can constitute a waiver, 
and that silence alone after such warnings cannot do so. But the Court did 
not hold that such an express statement is indispensable to a finding of 
waiver.”87 The majority reasoned that waiver can sometimes be “clearly 
inferred” from the suspect’s behavior—in this case, Butler’s decision to 
speak to the officers.88  

The dissenters, however, accurately predicted the havoc this ruling 
would wreak on suspects’ privilege against self-incrimination. In the 
dissent, Justice Brennan urged for a “simple prophylactic rule” mandating 

 
80 Paul G. Cassell & Bret S. Hayman, Police Interrogation in the 1990s: An Empirical 

Study of the Effects of Miranda, 43 UCLA L. REV. 839, 859 (1996) (finding 83.7% of 
suspects waive their rights in an interrogation study); see also Domanico, Cicchini & 
White, supra note 71, at 13 (a more recent study where 93% of suspects waived their 
rights); Richard A. Leo, Inside the Interrogation Room, 86 J. CRIM. L. & CRIMINOLOGY 
266, 276 (1996) (another study finding 78% of suspects waived their rights). 

81 North Carolina v. Butler, 441 U.S. 369, 372 (1979). 
82 Id. at 370-71. 
83 Id. at 371. 
84 Id. at 372. 
85 Id. at 371-72. 
86 Id. at 372. 
87 Id. at 373. 
88 Id. To support this line of logic, the Court referenced the fact that ten circuits and 

seventeen states had already accepted the validity of implied waiver. Id. at 375-76. 
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express waiver before interrogation begins.89 He reasoned that the inherent 
compulsion of interrogation—namely, the entire reason for the Miranda 
warnings—means “only the most explicit waivers of rights can be 
considered knowingly and freely given.”90 He concluded his dissent by 
describing the inevitable harm of Butler’s majority holding: a system in 
which judges will find waiver where there was none, and fail to find waiver 
where there was.91 

Unfortunately, the Court has only broadened the implied waiver 
doctrine since Butler. In 2010, the Court revisited implied waiver in 
Berghuis v. Thompkins.92 In Thompkins, the petitioner was interrogated for 
approximately three hours related to a shooting.93 During the interrogation, 
he refused to sign a waiver form and remained “largely silent” other than 
the occasional nod or brief, one-worded answer.94 In the last fifteen minutes 
of the interrogation, the officer asked Thompkins if he believed in God.95 
Thompkins said yes.96 The officer then asked Thompkins if he prayed for 
forgiveness for shooting the victim, to which Thompkins, with tears in his 
eyes, replied yes.97 Thompkins refused to make a written confession but was 
ultimately convicted.98 

Thompkins, like Butler, argued that his incriminatory statement was 
inadmissible because he did not expressly waive his Miranda rights.99 In its 
opinion, the Court cited Butler and held that by responding “yes” to the 
officer’s question about praying for forgiveness, Thompkins impliedly 
waived his rights.100 The Court reasoned that, had Thompkins really wanted 
to exercise his rights, he “could have said nothing in response to [the 
officer’s] questions.”101 The Court also found that Thompkins’ implied 
waiver was “confirmed” by the fact that he had occasionally responded to 
other questions earlier in the interrogation.102  

The Thompkins decision directly contradicts Miranda. The officer 
interrogating Thompkins, after nearly three hours of non-cooperation from 
the suspect, unsurprisingly succeeded in coercing Thompkins to incriminate 

 
89 Id. at 379 (Brennan, J., dissenting). 
90 Id. at 378. 
91 Id.  
92 Berghuis v. Thompkins, 560 U.S. 370 (2010). 
93 Id. at 374. 
94 Id. at 375. 
95 Id. at 376. 
96 Id. 
97 Id. 
98 Id. at 376, 378. 
99 Id. at 380-81. 
100 Id. at 383-85. 
101 Id. at 386. 
102 Id. 
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himself by appealing to religion. This kind of tactic produced exactly what 
the majority in Miranda was concerned about—that is, “an interrogation 
environment [that] is created for no purpose other than to subjugate the 
individual to the will of his examiner.”103 Thompkins’ interrogator tested 
the waters when he first asked Thompkins if he believed in God.104 When 
he noticed Thompkins got teary-eyed after responding yes,105 the 
interrogator realized he had successfully identified a weakness that, despite 
Thompkins’ refusal to sign the waiver form, would likely extract 
incriminating statements. In this case and the countless others that validated 
implied waivers, courts have held that no only means no if the officers can’t 
somehow force it to mean yes. 

This decision, in effect, overruled Miranda.106 Miranda explicitly 
refused to acknowledge the exact type of waiver found in Thompkins: 

Whatever the testimony of the authorities as to waiver of 
rights by an accused, the fact of lengthy interrogation or 
incommunicado incarceration before a statement is made is 
strong evidence that the accused did not validly waive his 
rights. In these circumstances the fact that the individual 
eventually made a statement is consistent with the 
conclusion that the compelling influence of the interrogation 
finally forced him to do so. It is inconsistent with any notion 
of a voluntary relinquishment of the privilege.107 

By suggesting that Thompkins’ waiver was not only valid but 
“confirmed” by the fact that he had answered prior questions, the Court 
emphatically contradicted itself—without going so far as to formally 
acknowledge it. Just as it did in Butler, the Court upheld practices that make 
the delivery of warnings effectively useless. Where is the value in warnings 
about rights that can be accidentally waived? 

 
ii. Uninformed Waiver 

Returning to the three requirements of waiver—that it must be knowing, 
voluntary, and intelligent—it becomes obvious that the Court itself has 
chipped away at the first two prongs (if not all three) through implied waiver 

 
103 Miranda v. Arizona, 384 U.S. 436, 457 (1966). 
104 Berghuis, 560 U.S. at 376. 
105 Id. 
106 See Barry Friedman, The Wages of Stealth Overruling (with Particular Attention to 

Miranda v. Arizona), 99 GEO. L.J. 1, 24 (2010) (arguing that the majority opinion in 
Thompkins marked a ‘substantial retreat’ from Miranda, “admit[ting] a statement in the 
face of the sort of police conduct the Court previously had condemned.”). 

107 Miranda, 384 U.S. at 476. 
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doctrine. However, concerns about the intelligence of waiver stem largely 
from social science data, not jurisprudence.  

The first indicator that waivers are often uninformed is the frequency of 
waivers.108 Being accused of a crime places suspects at risk of conviction, 
collateral consequences, and sometimes state-sanctioned death. So, why 
don’t all suspects jump at the chance to protect themselves with an attorney? 
One possible answer is quite obvious: because they don’t actually 
understand their rights. 

Numerous researchers have attempted to identify whether, and to what 
extent, suspects understand their rights as conveyed by the Miranda 
warnings. Such an endeavor has proven difficult because there are simply 
too many individualized factors to conclude that suspects in general do or 
do not understand their rights. Nonetheless, some variables that are 
undoubtedly at play in interrogation settings include cognitive 
disabilities,109 substance use,110 language barriers,111 age,112 and generally 
low IQs and comprehension skills.113 These factors surely have the potential 
to diminish a suspect’s ability to comprehend their rights enough to validly 
waive them. However, courts continuously uphold waivers as valid even 
when these factors are present.114 

 
108 Researchers estimate that around 80% of suspects waive their Miranda rights. Paul 

G. Cassell & Bret S. Hayman, Dialogue on Miranda: Police Interrogation in the 1990s: 
An Empirical Study of the Effects of Miranda, 43 UCLA L. REV. 839, 859 (1996); Joshua 
I. Hammack, Note, Turning Miranda Right Side Up: Post-Waiver Invocations and the Need 
toto Update the Miranda Warnings, 87 NOTRE DAME L. REV. 421, 436 (2013). 

109 See Michael J. O’Connell, William Garmoe & Naomi E. Sevin Goldstein, Miranda 
Comprehension in Adults with Mental Retardation and the Effects of Feedback Style on 
Suggestibility, 29 LAW & HUM. BEHAV. 359, 359-60 (2005) (noting that individuals with 
intellectual disabilities are overrepresented in the prison population, more likely to be 
coerced during interrogation, and less likely to comprehend their rights). 

110 See Zhiwei Zhang, Drug and Alcohol Use and Related Matters Among Arrestees, 
NAT’L OP. RSCH. CTR. (2003), https://www.ncjrs.gov/nij/adam/ADAM2003.pdf (finding 
that over 70% of both male and female arrestees tested positive for drugs within 48 hours 
of arrest).  

111 UNITED STATES CENSUS BUREAU: CENSUS – GEOGRAPHY PROFILE (2019),  
https://data.census.gov/cedsci/profile?q=United%20States&g=0100000US (finding 22% 
of U.S. households speak a language other than English). 

112 CHARLES PUZZANCHERA, U.S. DEP’T OF JUST., JUVENILE ARRESTS, 2019) (2021) 
https://ojjdp.ojp.gov/publications/juvenile-arrests-2019.pdf (showing an estimated  
696,620 juvenile arrests in 2019). 

113 See O’Connell, Garmoe & Sevin., supra note 109, at 359-60. 
114 See generally Jessica L. Powell, Note, Do You Understand Your Rights as I Have 

Read Them to You? Understanding the Warnings Fifty Years Post Miranda, 43 N. KY. L. 
REV. 435, 456 (2016). 
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The Supreme Court affirmed that a suspect’s mental condition alone 
does not render a waiver invalid.115 Rather, mental condition is simply one 
factor to be viewed under the totality of the circumstances in a voluntariness 
inquiry.116 Absent police coercion,117 mentally disabled suspects are 
afforded no further protections than suspects of average intellectual 
capabilities.118 In adopting such a standard, courts have failed to properly 
protect intellectually disabled suspects from self-incrimination. Studies 
show that frequently occurring characteristics of individuals with mental 
disabilities include increased susceptibility to the wishes of authority, 
increased desire to please, inability to comprehend adversary environments, 
incomplete understanding of culpability, and increased impulsivity.119 If 
those with intellectual disabilities are more susceptible to the coercion of 
interrogation and therefore less likely to understand the privilege that they 
are waiving, courts should do more to protect these suspects from self-
incrimination, not less. 

 
C. Unrealistic Standard for Invocation 

Not unlike the provisions for warnings and waiver, Miranda’s provision 
for invocation was also seemingly “bright-line.”120 The point of the right to 
counsel during interrogation is that it is a continuous right; in other words, 
it can be invoked “in any manner and at any state of the process that [the 
suspect] wishes to consult with an attorney.”121 If a suspect at first believes 
they do not need counsel, but later decide they do, they are meant to be able 
to request an attorney and immediately end questioning unless and until they 
are given one.122 And remember: the Court explicitly identified that the 
suspects most in need of Fifth Amendment protection through counsel may 
be those who do not make the request.123 

On trend, case law has disregarded the “in any manner” language of 
invocation. In a contradictory but not quite overruling opinion, the Court in 
Davis v. United States announced that the standard for invoking the right to 

 
115 Colorado v. Connelly, 479 U.S. 157, 169-70 (1986). 
116 Id. at 176. 
117 Id. at 170 (“The voluntariness of a waiver of this privilege has always depended on 

the absence of police overreaching, not on ‘free choice’ in any broader sense of the word.”). 
118 Morgan Cloud, George B. Shepherd, Alison Nodvin Barkoff & Justin V. Shur,  

Words Without Meaning: The Constitution, Confessions, and Mentally Retarded Suspects, 
69 U. CHI. L. REV. 495, 525 (2002). 

119 Id. at 511-13. 
120 Miranda v. Arizona, 384 U.S. 436, 444-45 (1966). 
121 Id. 
122 Id.; see also Edwards v. Arizona, 451 U.S. 477, 484-85 (1981) (holding that  

questioning must end immediately upon a suspect’s request for counsel). 
123 Miranda, 384 U.S. at 470-71. 
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counsel during interrogation is actually quite high.124 The request for an 
attorney must be “unambiguous” and “unequivocal” in order to terminate 
questioning.125 If a suspect makes a statement that sounds like it might be a 
request for counsel, the interrogating officer is under no obligation to end 
questioning or provide an attorney.126 

The opinion itself acknowledges the inherent problems of this high 
standard for clarity:  

We recognize that requiring a clear assertion of the right to 
counsel might disadvantage some suspects who—because of 
fear, intimidation, lack of linguistic skills, or a variety of 
other reasons—will not clearly articulate their right to 
counsel although they actually want to have a lawyer 
present.127 

Yet, the majority justifies its holding by emphasizing “the other side of 
the Miranda equation”: law enforcement’s valid interest in successful 
interrogations.128 According to the Court, the Miranda warnings themselves 
are sufficient enough to act as an obstacle between coercion and the right 
against self-incrimination; anything further is just an unnecessary 
impediment on law enforcement’s ability to perform their job.129  

The Davis decision paved the way for lower courts to increasingly rule 
against suspects who argued that their request for counsel was 
unconstitutionally ignored. Using as an example the request in Davis, which 
was “[m]aybe I should talk to a lawyer,”130 lower courts began finding most 
requests for counsel to be ambiguous and, therefore, insufficient to render 
subsequent incriminating statements inadmissible.131 Similar to suspects 
inadvertently waiving their rights under Thompkins, suspects could now 
accidentally ask for an attorney in “ambiguous”—and therefore, invalid—
ways. 

Davis created problems exactly like those predicted in the opinion itself, 
and more. Because the Court failed to clarify exactly what makes a request 

 
124 Davis v. United States, 512 U.S. 452, 460-62 (1994). 
125 Id. at 461-62. 
126 Id. at 460 (reasoning that requiring officers to end questioning after an ambiguous 

request for counsel would create “irrational obstacles to legitimate police investigative 
activity”). 

127 Id. 
128 Id. at 461. 
129 Id. at 460. 
130 Id. at 455. 
131 See Ryan Niedermair, Comment, I Coulda Had a Lawyer: Why States Should 

Abandon the Davis Standard When Analyzing Ambiguous Custodial Requests for Counsel, 
93 TUL. L. REV. ONLINE 29, 34-35 (2019). 
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ambiguous,132 lower courts were left to interpret statements without 
particular guidelines. Thus, three very different trends have emerged with 
regard to how to handle ambiguous requests: (1) treat them as valid requests 
despite Davis and in favor of the “in any manner” language of Miranda, (2) 
treat them as invalid under Davis, or (3) require officers to clarify whether 
the suspect is intending to invoke their rights.133 So, what do these differing 
approaches mean? 

Assume a suspect tries to invoke their right to counsel by saying, “I 
think I want a lawyer.” In a “per se invocation” jurisdiction, where all 
requests are considered sufficient, the interrogation would end, and they 
would be appointed a lawyer. Their right not to be coerced into self-
incrimination would be protected. 

The same suspect in a “Davis” jurisdiction, where requests must be clear 
and unequivocal, would not be successful in their attempt to get an attorney. 
The interrogation would continue, and they may incriminate themself and 
be convicted. 

The same suspect in a “clarifying questions” jurisdiction may end up in 
either of the above positions. Depending on the interrogating officer’s 
understanding of what it means to “clarify” a request, they may or may not 
succeed in getting an attorney. Their fate would rest in the hands of the 
officer. 

The variable outcomes that could come from the same request for an 
attorney demonstrate that Miranda rights are not uniformly respected. On 
top of this arbitrariness, criminal suspects in adverse environments are 
extremely unlikely to speak assertively (and therefore extremely unlikely to 
“unequivocally” demand an attorney).134 Suspects are likely to use “hedge” 
words—like “maybe,” “I think,” or “I might” —not because they are unsure 
about wanting an attorney, but because they feel ill-equipped to assert rights 
that they might not fully understand in the first place.135 

Courts have also outright abused the Davis holding to label clear 
requests for an attorney as ambiguous. Popularly known for its ridiculous 
reasoning, the Supreme Court of Louisiana found the following request to 

 
132 Tom Chen, Note, Davis v. United States: "Maybe I Should Talk to a Lawyer" Means 

Maybe Miranda Is Unraveling, 23 PEPP. L. REV. 607, 617-18 (1996). 
133 See Jane M. Faulkner, Case Note, So You Kinda, Sorta, Think You Might Need a 

Lawyer?: Ambiguous Requests for Counsel After Davis v. United States, 49 ARK. L. REV. 
275, 282 (1996). 

134 See Samira Sadeghi, Comment, Hung Up on Semantics: A Critique of Davis v. 
United States, 23 HASTINGS CONST. L.Q. 313, 330-31 (1995); see also Janet E. Ainsworth,  
In a Different Register: The Pragmatics of Powerlessness in Police Interrogation,  
103 YALE L.J. 259 (1993) (a study on the language patterns of suspects that result from 
feelings of powerlessness in interrogation situations). 

135 Sadeghi, supra note 134, at 331-34. 
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be ambiguous: “why don’t you just give me a lawyer dog cause this is not 
what’s up.”136 The court reasoned that the request was ambiguous because 
no reasonable officer would know what a “lawyer dog” is.137 Cases like this 
one, though most are less outrageous, exist in vast numbers.138 

In judging requests for counsel by form rather than function, courts are 
refusing to acknowledge suspects’ genuine attempts to exercise their rights. 
The Davis decision represents an understanding that having a lawyer 
present during interrogation is the most effective protection against self-
incrimination, especially for vulnerable suspects. As one legal scholar put 
it, the Davis decision most harms “those that do not have the communication 
skills to adequately make an unambiguous request for counsel and those 
who are so intimidated by the police that they do not or cannot make an 
unambiguous request.”139 Leaving suspects who have waived their rights 
(either intentionally or unintentionally) completely in the dark about how to 
re-invoke them defeats the continuous nature of Miranda rights. 

In a pre-Miranda Supreme Court case, the Court eloquently summarized 
the issue we face today: “No system worth preserving should have to fear 
that if an accused is permitted to consult with a lawyer, he will become 
aware of, and exercise, [his constitutional] rights.”140 Case law on 
invocation has shown an eagerness by some courts to make exercising the 
right to counsel during interrogation as difficult as possible.141 At the least, 
it has shown that the Supreme Court condones these kinds of obstacles, 
adding to the argument that the Court has stealthily overruled Miranda.142 

 
III. BATSON: ANOTHER EXAMPLE OF JUDICIAL FAILURE TO 

PROTECT CONSTITUTIONAL RIGHTS  
In August of 2021, Arizona became the first state to ban peremptory 

strikes entirely.143 This radical approach to revive defendants’ Fourteenth 
Amendment rights came after decades of case law rendered the 
“safeguards” implemented in Batson v. Kentucky144 practically 
meaningless—similar to the demise of Miranda. 

 
 

136 State v. Demesme, 228 So. 3d 1206, 1206 (La. 2017) (Crichton, J., concurring). 
137 Id. at 1207. 
138 Niedermair, supra note 131, at 34-35. 
139 Chen, supra note 132, at 643. 
140 Escobedo v. Illinois, 378 U.S. 478, 490 (1964) (emphasis added). 
141 Niedermair, supra note 131, at 34-35. 
142 Friedman, supra note 4, at 16. 
143 Brenna Goth, Arizona Bans Use of Peremptory Strikes in State Jury Trials, 

BLOOMBERG L. (Aug. 30, 2021, 4:01 PM), https://news.bloomberglaw.com/us-law- 
week/arizona-bans-use-of-peremptory-strikes-in-state-jury-trials. 

144 Batson v. Kentucky, 476 U.S. 79 (1986). 
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A. The Purpose of Batson 
In 1986, the Court formally acknowledged the reality that peremptory 

strikes have historically been used to strike Black jurors on the basis of 
race.145 Such use of peremptory strikes violates a defendant’s Sixth 
Amendment right to an impartial jury drawn from “a fair cross-section of 
the community”146 and their Fourteenth Amendment right to equal 
protection.147 

To resolve this issue, the Court did not want to ban peremptory strikes 
entirely: “[W]e recognize, of course, that the peremptory challenge 
occupies an important position in our trial procedures.”148 In an attempt to 
strike a balance between the government’s privilege to exercise peremptory 
challenges and the defendant’s privileges under the Equal Protection 
Clause, the Court outlined a process that would allow defendants to 
challenge facially discriminatory strikes.149  

To make a so-called Batson challenge, the defendant first has to show 
that they are a member of a cognizable racial group and that the prosecutor 
used a peremptory strike to remove a member of that group.150 The 
defendant then has to show an inference that the strike was discriminatory 
in nature.151 At this point, the burden rests on the prosecution to provide a 
race-neutral reason for the strike.152 If the prosecution fails to otherwise 
justify its seemingly discriminatory strike, the strike will not be honored.153 

The goal of Batson was admirable, though some justices expressed 
concern that the safeguards proposed by the majority would not cure the 
problem. Justice Marshall’s concurrence predicted the inefficacy of the 
Court’s ruling, arguing that “[m]erely allowing defendants the opportunity 
to challenge” discriminatory strikes “will not end [their] illegitimate use.”154 
He applauded the Court’s attempts but found them to fall short for a few 
reasons.  

First, he emphasized that prosecutors may engage in racial 
discrimination during jury voir dire subconsciously.155 Second, he drew 
attention to the ease at which prosecutors could excuse their discriminatory 
strikes: “any prosecutor can easily assert facially neutral reasons for striking 

 
145 Id. at 99. 
146 U.S. CONST. amend. VI; Taylor v. Louisiana, 419 U.S. 522, 527 (1975). 
147 U.S. CONST. amend. XIV, § 1; Batson, 476 U.S. at 89. 
148 Batson, 476 U.S. at 98. 
149 Id. at 96. 
150 Id. 
151 Id. 
152 Id. at 97. 
153 Id. at 97-98. 
154 Id. at 105 (Marshall, J., concurring). 
155 Id. at 106. 
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a juror,” making the protective process “illusory.”156 The only solution to 
the problem, he argued, would be to ban peremptory strikes entirely.157 
Subsequent case law, particularly with regard to what a “race-neutral” 
justification is, proved Marshall’s concerns to be correct. 

 
i. Batson’s Downfall 

After Batson, prosecutors continued to use peremptory strikes to 
discriminate with ease.158 Because the Court in Batson did not clarify what 
qualifies as a valid race-neutral justification,159 reviewing courts began 
expanding this standard to one that is remarkably easy to meet. In Purkett 
v. Elem, the Court held that race-neutral reasons need not be “persuasive, or 
even plausible” to be valid.160 Further adding to the harm of this low 
standard is that most “race-neutral” reasons apply disproportionately to 
people of color—for example, having a family member in prison or having 
been previously arrested.161 So, not only can the race-neutral reason be 
illogical on its face, but it likely singles out people of color anyway. 

When concerns arose about the continued use of discriminatory strikes, 
lower courts attempted to strengthen Batson protections by adding 
additional steps to the inquiry. Some courts began categorizing and 
prohibiting common pretextual reasons for strikes while others added steps 
to the pre-text analysis.162 However, these additional steps only complicated 
the process, and to no avail.163 To the contrary, many argue that the 
additional steps have “proven less an obstacle to discrimination than a road 
map to it.”164  

 

 
156 Id.  
157 Id. at 108. 
158 Annie Sloan, Note, "What to Do About Batson?": Using A Court Rule to Address 

Implicit Bias in Jury Selection, 108 CALIF. L. REV. 233, 235 (2020). 
159 Charles J. Ogletree, Just Say No!: A Proposal to Eliminate Racially Discriminatory 

Uses of Peremptory Challenges, 31 AM. CRIM. L. REV. 1099, 1102-03 (1994). 
160 Purkett v. Elem, 514 U.S. 765, 768 (1995). 
161 Jeffrey Bellin & Junichi P. Semitsu, Widening Batson’s Net to Ensnare More than 

the Unapologetically Bigoted or Painfully Unimaginative Attorney, 96 CORNELL L. REV. 
1075, 1096 (2011). 

162 Cavise, supra note 8, at 539-541. 
163 Cavise, supra note 8, at 541 (referring to Batson jurisprudence as a “procedural 

morass” with “little regard for the efficacy or utility of the result”). 
164 Karen M. Bray, Comment, Reaching the Final Chapter in the Story of Peremptory 

Challenges, 40 UCLA L. REV. 517, 554-55 (1992) (“Parties now have a good idea of what 
they can and cannot get away with in eliminating jurors and adjust their means to suit their 
desired end.”).  
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B. Arizona’s Solution to Batson’s Failure 
Recognizing the desperate need to halt the discriminatory use of 

peremptory strikes, Arizona recently became the first state to adopt Justice 
Marshall’s advice and ban them entirely.165 In doing so, the Arizona 
Supreme Court conceded that the Batson issue should no longer be subject 
to judicial discretion.  

After citing numerous studies on the continuing discriminatory impact 
of peremptory strikes, the petitioners of this rule change explained how 
Batson jurisprudence created “the worst of all worlds—a discriminatory 
practice successfully perpetrated by litigants on all sides, an avalanche of 
collateral litigation, and no meaningful remedy.”166 Rather than continuing 
to complicate the standards for review of peremptory strike challenges, the 
petitioners urged the Arizona Supreme Court to administer a “death blow” 
to the problem altogether.167 Such drastic measures are similarly necessary 
to revive Miranda protections. 

 
ANALYSIS 

Miranda jurisprudence has created a system in which warnings are 
arbitrary, waiver is often accidental or uninformed, and invocation is too 
difficult to achieve. This is the exact opposite of what Miranda set out to 
do. To trust that suspects are well-equipped to exercise their right to counsel 
during interrogation would be naïve. Faced with Miranda’s unfortunate 
downfall, Miranda procedure needs to be re-imagined—and not through the 
United States Supreme Court. 

Many legal scholars have argued that Miranda protections are beyond 
federal judicial repair. As Berkeley Law Professor Charles Weisselberg puts 
it, “[t]he Supreme Court has effectively encouraged police practices that 
have gutted Miranda’s safeguards, to the extent those safeguards ever truly 
existed. . . . [A]s a protective device, Miranda is largely dead.”168 Because 
the Court has continued to chip away at Miranda’s intentions and because 
the current makeup of the Court suggests no desire to reverse this trend, 
Miranda can only be “revived” through other means. 

This Part will argue that reviewing courts must be stripped of the power 
to determine whether a suspect’s right to counsel during interrogation was 
honored. To ensure that Miranda rights exist in practice, we need to start 

 
165 Ord. Amending Rules 18.4 and 18.5 of the Rules of Crim. Proc., and Rule 47(e) of 

the Rules of Civ. Proc., No. R-21-0020 (Ariz. Aug. 30, 2021). 
166 Petition to Amend Rules 18.4 and 18.5 of the Ariz. Rules of Crim. Proc. and Rule 

47(e) of the Ariz. Rules of Civ. Proc. at 11, No. R-21-0020 (Ariz. Jan. 11, 2021). 
167 Id. at 15. 
168 Charles D. Weisselberg, Mourning Miranda, 96 CALIF. L. REV. 1519, 1521 (2008). 
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over. Either through statewide interrogation reform, state constitutional 
amendments, or state Supreme Court rule changes, states themselves must 
adopt a new way to eliminate the need to interpret whether a suspect was 
meaningfully afforded the opportunity to have counsel present during 
interrogation.  

To demonstrate the kind of leap that must be taken to protect Miranda 
rights, this Part will analogize Miranda’s downfall to the downfall of Batson 
protections against discriminatory peremptory strikes in jury selection. 
Using Arizona’s peremptory strike ban as an example, this Comment will 
conclude with a proposal for proactive state-specific reform. 

 
I. WHAT MIRANDA CAN LEARN FROM BATSON 
Like Batson, Miranda jurisprudence has only succeeded in depriving 

suspects of their constitutional rights, not safeguarding them. Accordingly, 
states should look to Arizona for inspiration on how to completely re-
conceptualize Miranda on a state level.  

 
A. Interrogation Policy Reform 

One way states could re-invent Miranda would be to enact interrogation 
policy reform. This kind of reform would ideally include the following 
provisions.  

First, state law should mandate default appointment of counsel at the 
start of interrogation. This will remove Miranda inquiries from the courts 
entirely; there will be no question as to whether the warnings adequately 
informed the suspect of the right to counsel during interrogation because 
counsel will be affirmatively appointed. This is similar to how the Arizona 
ban removed the Batson inquiry from the courts: there is no question about 
whether a peremptory strike was discriminatory because the strike is not 
allowed in the first place. 

Second, the attorneys, not the interrogators, should be the authority to 
administer Miranda-like warnings. The attorneys should include 
instructions on the benefits of legal services during interrogation and the 
risks of waiving such services. The language of the instructions should be 
uniform statewide and should be comprised of easily understood language 
to accommodate inarticulate suspects. This way, courts will not need to 
evaluate whether a suspect was given warnings in a minimizing manner 
because the warnings will no longer come from the coercive actor. Further, 
there will be no risk that the warnings were sufficient in one jurisdiction and 
insufficient in another if they are uniform throughout the state, therefore 
eliminating equal protection concerns. These warnings should conclude 
with instructions on how to re-invoke the right to counsel if initially waived. 
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Third, waiver should be explicitly made in writing per the bright-line 
spirit of Miranda.169 If a suspect waives, they should receive something in 
the form of a written warning card with instructions that they may, at any 
point, end questioning by either remaining silent or requesting an attorney. 
This warning should include language that the suspect can simply recite to 
request an attorney. By providing the suspect with a tangible reminder that 
they control the scope and nature of interrogation, they will be better 
equipped to exercise their rights. Further, courts will no longer be able to 
rule that invocation was invalid based on ambiguous language. 

The basis of most pushback against this proposal will likely be the 
Court’s ruling in Dickerson v. United States, which held that Miranda 
cannot be legislatively overruled by an act of Congress.170 But, as 
mentioned in Part II, post-Miranda decisions have already effectively 
overruled Miranda.171 Implementing these policy reforms will only 
“Mirandize” Miranda—that is to say, it will only ensure that Miranda 
safeguards operate as the Court intended them to in the first place.172 
Second, the intent behind the Dickerson opinion was to prevent Congress 
from doing away with Miranda rights, and, subsequently, a defendant’s 
privilege against self-incrimination.173 It does not follow that the Court 
intended to prohibit more constitutional protection through this holding, 
especially on a state level. 

Others may argue that such strict interrogation procedures will burden 
attorneys by requiring them to appear before questioning can begin. This 
burden would be almost insignificant, though, if COVID-19-era 
technologies were used. Since the pandemic, Zoom has become a tool for 
the courts to reduce in-person appearances when the burden of travel and 
potential of COVID exposure outweigh the importance of live presence.174 
Zoom would be an excellent means for attorney appointment and 
appearance in this context. Lawyers would not have to travel to the precinct 
to initiate the Miranda protection process, and they could remain on Zoom 
if the client wishes to speak to the officer. While the efficacy of remote 

 
169 See Miranda v. Arizona, 384 U.S. 436, 470-71 (1966). 
170 Dickerson v. United States, 530 U.S. 428 (2000). 
171 Friedman, supra note 4, at 16. 
172 Charles J. Ogletree, Are Confessions Really Good for the Soul?: A Proposal to 

Mirandize Miranda, 100 HARV. L. REV. 1826, 1842 (1987). 
173 Dickerson, 530 U.S. at 444 (“[W]e conclude that Miranda announced a  

constitutional rule that Congress may not supersede legislatively. . . . [. . . . [W]e decline to 
overrule Miranda ourselves.”). 

174 Eric Scigliano, Zoom Court Is Changing How Justice Is Served, THE ATLANTIC  
(Apr. 13, 2021), https://www.theatlantic.com/magazine/archive/2021/05/can-justice-be- 
served-on-zoom/618392/ (outlining the benefits of using Zoom for judicial proceedings).  
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appearances is arguably less than that of in-person representation, any 
attorney-client contact in situations like these is certainly better than none. 

Further, if counsel is present during questioning, questioning might be 
extremely short or end entirely.175 Interrogators certainly have less of an 
interest in relentlessly questioning suspects whose attorneys are there to 
ensure that their clients do not incriminate themselves. So, it is likely that 
per se appointment of counsel will greatly limit the scope of interrogations, 
meaning attorneys actually will not need to spend much time sitting through 
them, if at all.176 

Another argument against the proposed reform is that it will severely 
impede law enforcement’s ability to obtain incriminating statements or 
otherwise valuable information. This belief is largely rooted in the “lumping 
together” of the two main Miranda rights: the right to remain silent and the 
right to counsel. When a suspect invokes their Miranda rights, even if just 
by asking for a lawyer, interrogation tends to end entirely.177 However, it is 
important to remember that attorneys are not puppeteers—if their client 
wishes to speak to the interrogating officer, even if it is against their best 
interest, an attorney cannot prevent them from doing so.178 Regardless, the 
government’s interest in receiving incriminating information does not 
outweigh the individual’s constitutional right to avoid self-incrimination. 

A final potential critique of the proposed solution would be that it may 
delay the judicial process. To the contrary, these reforms will actually speed 
up the judicial process. If an attorney is present during interrogation, the 
need for suppression hearings, trial objections, and appeals based on 
Miranda violations will largely be eliminated. Further, attorneys will be 
better equipped to prepare for trial if they have been with their client since 
the case’s inception. 

  
B. State Constitutional Amendment 

Another way states could affirmatively “Mirandize” Miranda is to adopt 
state-specific constitutional amendments. Rather than navigating the ever-

 
175 Studies on the impact of counsel in interrogation rooms are sparse and relatively 

outdated. However, one of the two major studies conducted in the 1990s showed that 
invoking Miranda rights has the effect of terminating questioning entirely. Cassell & 
Hayman, supra note 80, at 861 (“[I]n none of our cases did the police continue questioning 
a suspect after an invocation of Miranda rights.”). 

176 Id.  
177 Paul G. Cassell & Richard Fowles, Still Handcuffing the Cops? A Review of Fifty 

Years of Empirical Evidence of Miranda's Harmful Effects on Law Enforcement, 97 B.U. 
L. REV. 685, 829829. (2017) (arguing that the right to counsel “is not really a right to 
counsel,” but rather a tool to shut down questioning). 

178 Generally speaking, criminal defendants decide the objectives of being represented 
by an attorney. See MODEL RULES OF PRO. CONDUCT r. 1.2(a) (AM. BAR ASS’N 1980). 
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complicated federal case law that, at this point, is far removed from its Fifth 
Amendment origins anyway states could simply incorporate Miranda 
protections directly into their constitutions. 

Such changes have actually already occurred in the Uniform Code of 
Military Justice (UCMJ).179 Under Article 31, service members accused of 
a crime are affirmatively protected from being compelled to answer “any 
question the answer to which may tend to incriminate him.”180 Section B of 
the article outlines a Miranda-like warning requirement: the accused must 
be advised “that he does not have to make any statement regarding the 
offense of which he is accused,” and that any such statements may be used 
against him.181 The UCMJ, in Sections C and D, then goes beyond the scope 
of Miranda.182 Section C prohibits investigators from compelling 
statements that are either immaterial to the offense or would tend to degrade 
the accused.183 The article concludes by prohibiting the introduction of any 
statements that were the product of “coercion, unlawful influence, or 
unlawful inducement.”184 

Several aspects of the UCMJ are worth replicating on a state level. By 
affirmatively outlining Miranda-like protections in the military code, the 
armed forces are granting service members double-protection against self-
incrimination: under the Fifth Amendment of the Constitution, and again 
under the UCMJ. The UCMJ protections are broader than those afforded by 
Miranda because a statement may be suppressed not only if it was the 
product of unlawful inducement or influence, but also if it was the product 
of any coercion at all.185 Unlike the post-Miranda case law, Article 31 
seems to address the issue of inherent coercion that the Miranda court was 
so worried about. Further, by limiting the scope of what may be asked and 
broadening the scope of the kinds of statements that are suppressible,186 
Article 31 demonstrates a much more sincere attempt to prevent the accused 
from self-incrimination.  

In addition to the UCMJ example, many states have interpreted their 
own constitutions in ways that afford greater Miranda protections than 
those which are mandated at the federal level.187 Expanding the scope of 

 
179 10 U.S.C.A. § 831 (West). 
180 § 831(a). 
181 § 831(b). 
182 § 831. 
183 § 831(c). 
184 § 831(d). 
185 § 831(c)-(d). 
186 Id. 
187 Barry Latzer, Toward the Decentralized of Criminal Procedure: State Constitutional 

Law and Selective Disincorporation, 87 J. CRIM. L. & CRIMINOLOGY, 87 (1996).  
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federal rights through state constitutions is not novel; in fact, it’s quite 
common.188 While much of the language in state constitutions is quite 
vague, one can look to state courts to see how expansive these states intend 
their self-incrimination clauses to be. For example, New York courts have 
interpreted their state constitutional protections to include “the right of an 
accused to have the advice of counsel before making the decision to waive 
either his privilege against self-incrimination or his right to the assistance 
of an attorney.”189 This interpretation suggests the favorability of per se 
attorney appointment as it argues waivers themselves are best made after 
speaking with an attorney. 

Another example of expansive state constitutionalism as it pertains to 
Miranda-esque rights can be found in Indiana, where state courts have 
interpreted their self-incrimination clause to require “proof beyond a 
reasonable doubt” that the right to counsel was truly knowingly, 
intelligently, and voluntarily waived.190 By heightening the standard of 
review, Indiana courts have suggested that the federal waiver standard (that 
waiver may be implied or even uninformed, yet still valid) is insufficient in 
protecting the accused. 

Ideally, state constitutionalism in this case would go beyond expansive 
interpretation of vague constitutional provisions. A firmer approach would 
explicitly incorporate these far-reaching interpretations into state 
constitutions by amendment. This tactic for broadening the right to counsel 
would be relatively simple: most states only require a simple majority vote 
to adopt amendments proposed by the legislature.191 Some states even allow 
constitutional amendments to develop as public initiatives, bypassing the 
legislature entirely.192  

Of course, garnering public support for such amendments would be the 
first step. However, hope for this kind of movement is not entirely 
unrealistic. Only recently did the demand for video recordings of 
interrogations become a widespread reality in the United States, largely due 
to the public outrage stemming from shocking instances of false 

 
188 Id. at 92-95. Using Fourth Amendment rights as an example of rights-expansion on 

a state-level, the author notes that “roughly one-fifth of the states have established more  
protection against motor vehicle searches than is afforded by the United States  
Constitution.” Id. at 95. 

189 People v. Cunningham, 400 N.E.2d 360, 364-65 (N.Y. 1980). 
190 Brewer v. State, 646 N.E.2d 1382, 1385 (Ind. 1995). 
191 Latzer, supra note 187, at 81. 
192 Id. 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XVI 

 
 

29 

confessions.193 Support for this movement was hardly partisan either.194 In 
its policy report on the benefits of recording custodial interrogations, the 
Justice Project even used “tough-on-crime” language to justify the practice: 
“The virtue of electronic recording of custodial interrogations . . . lies not 
only in its ability to help guard against false confessions, but also in its 
ability to develop the strongest evidence possible to help convict the 
guilty.”195 If the public is made aware of the failures of Miranda warnings 
and how such failures undoubtedly lead to waiving the right to counsel—
and, in some cases, falsely confessing—then state constitutional 
amendments could become an avenue for reform. 

 
C. State Supreme Court-Adopted Rule Change 

A final approach to “Mirandizing” Miranda would be adopting state-
specific rule changes to the rules of criminal procedure or evidence. This is 
the shape that the Batson reform took in Arizona, and it would likely begin 
as a proposal from an advisory committee, though some states (including 
Arizona) allow anyone to petition for rule changes online.196 Modifications 
to state rules could include requiring that counsel be waived affirmatively 
in writing, requiring per se appointment of counsel, or mandating jury 
instructions that distinguish statements made without or prior to receiving 
access to an attorney. Heightened standards for waiver already exist in some 
states’ rules; for example, the Arizona Rules of Criminal Procedure require 
waiver of the right to counsel to be in writing.197  

Many of the interrogation policy reform measures mentioned in 
subsection 1 of this section could be implemented through rule changes as 
well. For example, per se attorney appointment could be included as part of 
the “appointment of counsel” provisions that are found in most states’ 
criminal procedure rules. Clarifying the time at which the right to counsel 
attaches would be the most effective change to these rules. Take West 
Virginia’s Rules of Criminal Procedure, for example, which state that the 

 
193 Saul Kassin & David Thompson, Videotape All Police Interrogations: Justice 

Demands It, N.Y. TIMES (Aug. 1, 2019), https://www.nytimes.com/2019/08/01/opinion/ 
police-interrogations-confessions-record.html. 

194 Thomas P. Sullivan, Electronic Recording of Custodial Interrogations: Everybody 
 Wins, 95 J. CRIM. L. & CRIMINOLOGY 1127, 1127 (2005) (quoting a prosecutor who said  
mandatory recording of interrogations was ““the best thing” prosecutors have ever been  
pressured to accept). 

195 THE JUST. PROJECT, ELECTRONIC RECORDING OF CUSTODIAL INTERROGATIONS 2 
(2020), https://www.congress.gov/116/meeting/house/110815/documents/ 
HMKP-116-JU00-20200617-SD004.pdf. 

196 Rules: Forum FAQ, AZCOURTS.GOV, https://www.azcourts.gov/rules/Forum-FAQ 
(last visited Feb. 20, 2022).  

197 Ariz. R. Crim. P. 6.1(c). 
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right to an attorney exists “at every stage of the proceedings from initial 
appearance before the magistrate or the court through appeal.”198 Changing 
this language to read “at every stage of the proceedings from placement in 
custody through appeal,” or something similar, would more accurately 
reflect that the right to an attorney exists long before a defendant’s first court 
appearance.199 This approach to Miranda reform would be highly effective: 
by mandating the procedure outlined in the Miranda decision, statements 
obtained in violation of this procedure would become explicit rules 
violations as opposed to potential or questionable constitutional violations. 

 
CONCLUSION 

Over fifty years ago, the Miranda Court set out to protect the 
constitutional rights of the accused. Yet, the right to counsel during 
interrogation has slowly disappeared, and criminal suspects can no longer 
rely on federally-mandated Miranda procedure to shield them from self-
incrimination. States must take affirmative steps toward re-introducing 
Miranda protections into the criminal process. Of the proposed reform 
measures, interrogation policy reform and state supreme court rule changes 
are likely the most plausible, though both would require public awareness 
of the issue. Expanding constitutional rights on a state level is a daunting 
task, but it is not impossible, and it is certainly necessary. Using Arizona’s 
recent overhaul of peremptory strikes in the face of dwindling Batson 
protections as a guide, states must push for Miranda reform to put an end to 
the compulsory self-incrimination that still plagues our justice system.  

 
  
 
 
  
 
 
 
 
 
 
 

 
198 W. Va. R. Crim. P. 44(a). 
199 See Miranda v. Arizona, 384 U.S. 436, 471 (1966). 
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CORRECTIVE LENSES: SEEING THE U.S. CONSTITUTION 
CLEARLY  

By: Russell Facente 

 
INTRODUCTION 

The U.S. Constitution has been a model document for the world almost 
since its ratification in 1789. Its limits on government power and democratic 
representation of the people are heralded as a crowning achievement in 
modern civilized government. Many countries have emulated the U.S. 
Constitution. The United States has been regarded as “a nation of laws, not 
men.”1 The government functions as a democratic union with shared rules 
and values that apply to everyone. Many have immigrated with visions of 
the American Dream built on the U.S. Constitution. What if this sentiment 
of the U.S. Constitution is misguided? What if the narratives told are a 
romanticization and misinterpretation of the Constitution? This paper is a 
historically-based analysis of prevailing idealized interpretations of the 
Preamble and text of the written Constitution that led to the American 
Dream – rather than actual practice I present direct evidence and argue that 
a priority of the U.S. Constitution (separate from the Declaration of 
Independence and Articles of Confederation) was drafted to be a political 
document to consolidate power to a small cohort of businessmen and to 
protect that power from the citizenry.  

I further argue that the government has always operated, as most 
governments do, using a written and an unwritten constitution. As 
Woodrow Wilson wrote, “The Constitution in operation is manifestly a very 
different thing from the Constitution of the books.”2 The unwritten 
Constitution is not contrary to the written document but provides the 
intended purpose of the constitution and leads government operation and 
the nation. Only by understanding the Constitution in operation can we 
understand by what values we are truly governed, and have an adequate 

 
1 E.g., James H. Shott, The United States of America: ‘A Nation of Laws,’ Not a Nation 

Of Men, BLUEFIELD DAILY TELEGRAPH (June 24, 2014), https://www.bdtonline.com/ 
opinion/columns/the-united-states-of-america-a-nation-of-laws-not-a-nation-of-
men/article_a70db247-110c-5e09-8760-2cbaaec7bc98.html; David Davenport, A Nation 
of Laws, Not Men, HOOVER INST. (Sept. 2, 2013), https://www.hoover.org/research/nation-
laws-not-men; (The original quote was “a government of laws, not of men,” attributed to 
John Adams, author of article XXX of the Massachusetts Constitution. See Mark Tapscott, 
Whatever Happened to a ‘Government of Laws, https://www.washingtonexaminer.com/ 
whatever-happened-to-a-government-of-laws-not-of-men.) 

2 WOODROW WILSON, CONGRESSIONAL GOVERNMENT 9-10 (Boston, Houghton Mifflin 
Co. 1885). 
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ability to explain and predict future decisions by decision-makers, including 
the Supreme Court.3 

This paper will show that the concepts of equal rights, liberty and justice 
for all, democracy, and other American Dream platitudes are misplaced. 
Though these ideals are not completely imagined, they belong to the “myth 
system,” not the “operational system.”4 As one state supreme court justice 
describes it, the myth system is based on “[t]heory, idealism, and a fear of 
certain vicious tendencies in human nature.”5 This idealism may cite the 
Constitution directly: “[P]romote the general welfare, secure the blessings 
of Liberty to ourselves and our posterity,”6 but neglects to accept the 
“certain vicious tendencies in human nature” from those who seek power 
through domination, exploitation, and oppression.7 The Founders, and the 
highest members of government continuing to today, did not intend for 
“ourselves” to mean all American citizens.8 The U.S. government is not 
tasked with protecting the individual from these tendencies in human 
nature.9 Unlike the myth system, “the operational system,” borne from the 
unwritten constitution, “is how things really work.”10 

The Constitution was devised, as the idealized myth system claims, to 
limit government intervention against the individual. However, I intend to 
show that the prominent right of the individual was—and remains—the 
right to private property: a right above food, shelter, democratic 
governance, and free speech. Additionally, this paper will show that the 
Capitalist Elite11 not only set out to protect the privatization of property, but 
to solidify and protect the power and status held by these self-selected 

 
3 Cf. W. MICHAEL REISMAN, FOLDED LIES: BRIBERY, CRUSADES, AND REFORMS 12-13 

(1979). 
4 RICHARD NEELY, HOW COURTS GOVERN AMERICA 12 (1981) (“[I]n any society there 

are two systems of government—the myth system and the operational system.”). Actual 
and undeniable achievements in equality are discussed in Section IV-C. 

5 Id. 
6 U.S. CONST. pmbl. (emphasis added). 
7 See NEELY, supra note 4. 
8 Citizenry seems to be a threshold status as part of the American Dream; this paper 

will not discuss the governmentally regulated system of labor that utilizes undocumented 
and documented immigrants who are not guaranteed all the rights and protections of the 
Constitution. 

9 See e.g., DeShaney v. Winnebago Cnty. Dep't of Soc. Servs., 489 U.S. 189, 195 (1989) 
(finding no substantive affirmative obligation of the state to protect life, liberty or property 
from non-state actors under the due process clause); Town of Castle Rock v. Gonzales, 545 
U.S. 748, 764–65 (2005) (finding same for procedural due process, even if statute creates 
such a mandate). 

10 NEELY, supra note 4. 
11 “Capitalist Elite” (or “Elite” for short) is the term I have applied as a more generic 

but accurate and timeless descriptor of the faction Alexander Hamilton originally referred 
to as “the rich and the well-born,” explained in greater detail in Section II. 
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men—the antithesis of a free, democratic, society. This two-pronged 
mission is the root of the operational system of the Constitution. This 
unwritten Constitution has endured numerous attempts against it, conceding 
to the citizenry only what is necessary to avoid rebellion and to maintain 
control by the Capitalist Elite.12 I therefore argue that the current 
consolidation of power and wealth among U.S. conglomerations (and the 
country’s chart-topping economic inequality13) is not a new development 
but rather the effect of the Constitution’s original purpose. 

In Section I, I will begin by outlining and defining the key concepts of 
societal and economic philosophy that relate to the United States, and the 
written and unwritten constitution. In Section II, I then look more 
specifically at the U.S. Constitution and its construction by the Founders by 
exploring their philosophies and intentions in forming a new ruling 
document. I will also explore our country’s distance from democracy and 
introduce the argument that the Supreme Court has always been an equally 
political branch crafted and staffed to maintain the two philosophical goals 
of the Constitution. 

Having established the basic premises of the paper, Section III will trace 
the evolution of the Capitalist Elite from “the rich and the well-born”14 
individuals that made up the convention in Philadelphia through the era of 
the “company man” and into the current Capitalist Elite: the mega-
corporations of the super-rich. 

Section IV uses the critical lens developed in Sections I and II to view 
a history of seemingly contradictory, unconnected, or disparate Supreme 
Court rulings to illustrate the validity of the major premise that the Court 
willfully acts to maintain the secret Constitution. Section IV-C addresses 
common counterarguments, namely the major cases which appear to 
advance the rights of the common individual or limit the power of the 
Capitalist Elite. 

As a final note, this paper is not an exhaustive collection of examples. 
It merely aims to provide historical evidence to concretely develop how 
American governance and jurisprudence should be understood, thus 
providing a lens for which other federal government and Supreme Court 
actions can be understood and perhaps predicted. 

 
12 See infra Section IV-C. 
13 UNIV. MINN. LIBRARIES PUBL’G, SOCIOLOGY: UNDERSTANDING AND CHANGING THE 

SOCIAL WORLD, 8.4 (2010), https://open.lib.umn.edu/sociology/chapter/8-4-economic-
inequality-and-poverty-in-the-united-states/ (last visited Apr. 22, 2022);  
Tommy Beer, Top 1% of U.S. Households Hold 15 Times More Wealth Than Bottom 50% 
Combined, FORBES (Oct. 8, 2020), https://www.forbes.com/sites/tommybeer/2020/ 
10/08/top-1-of-us-households-hold-15-times-more-wealth-than-bottom-50-combined/. 

14 Alexander Hamilton, in 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, 299 
(Max Farrand ed. 1911). 
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I. IMPORTANT DEFINITIONS OF RELEVANT ORGANIZATIONAL 
AND ECONOMIC SYSTEMS  

To understand the unwritten Constitution, we must look not only at the 
words written by the Framers, but also at the philosophies and guiding 
principles that propelled the Framers to speak, write, and act as they did. 
We must also have shared definitions of oft-used words to understand what 
they mean and the differences between them. 

First, defining a constitution and constitutionalism. A fair and well-
accepted definition of a constitution is: “the basic principles and laws of a 
nation, state, or social group that determine the powers and duties of the 
government and guarantee certain rights to the people in it.”15 Also, “a 
written instrument embodying the rules of a political or social 
organization.”16 Friedrich Hayek states: “Constitutionalism means that all 
power rests on the understanding that it is exercised according to commonly 
accepted principles . . . .”17 The drafting and voting members within a group 
have the power to choose which principles and policies are included and 
which are excluded. For example, a social group can allow or outlaw 
polygamy.18 A constitution, therefore, is always a political document 
because the interpretation of the plain text or the ‘intent’ of the words is a 
political exercise. 

Further, it is widely accepted that constitutional governments rarely 
operate solely and exclusively under a written constitution.19 Governments 
with a written constitution still do most of the heavy lifting with an 
“unwritten constitution”20 (i.e., “operational code,”21 or “secret 

 
15 Constitution, MERRIAM-WEBSTER DICTIONARY (11th ed. 2020). 
16 Id. 
17 ARTHUR S. MILLER, THE SECRET CONSTITUTION AND THE NEED FOR  

CONSTITUTIONAL CHANGE 113 (1987) [hereinafter SECRET CONST.]. 
18 Compare e.g., The Marriage Act (2014) KENYA GAZETTE SUPPLEMENT NO. 62 § 3 

(granting) with Ariz. CONST. art. XX § 2 (prohibiting). 
19 See, e.g., NEELY, supra note 4 (“[I]n any society there are two systems of 

government—the myth system and the operational system.”); SECRET CONST., supra note 
17; DON K. PRICE, AMERICA’S UNWRITTEN CONSTITUTION: SCIENCE, RELIGION, AND 
POLITICAL RESPONSIBILITY (1983); REISMAN, supra note 3. 

20 PRICE, supra note 19, at 9. 
21 See NATHAN LEITES, THE OPERATIONAL CODE OF THE POLITBURO (1951); NEELY, 

supra note 4, at 12 (“operational system”). 
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constitution”22 ). Generally, any unwritten constitution does not contradict 
the written constitution, it merely uses a different interpretation of the text.23 

The next word to explore and define is corporation. Understanding the 
properties or elements of a corporation is extremely important to 
understanding the existence of the United States and its interplay with 
modern private corporations. While generally used in relation to a business, 
dictionary definitions of corporation prove meaningful for both business 
and government: 

	 (1)(a) a group of merchants or traders united in a trade 
guild;  

 (1)(b) the municipal authorities of a town or city;  
 (2) a body formed and authorized by law to act as a single 
person although constituted by one or more persons and 
legally endowed with various rights and duties including the 
capacity of succession;  
 (3) an association of employers and employees in a basic 
industry or of members of a profession organized as an organ 
of political representation in a corporative state.24 

	
As I will discuss in Section II-A-2, the Founders were the most powerful 

and wealthy merchants and speculators in the colonies. Thus, the 
Constitutional Convention was effectively a trade guild meeting. This guild 
reformed the colonies from a confederation into a union overseen by a 
single, supreme, federal government.25 President Washington and his 
secretaries were heads of fundamental industries and international trade. 
They organized the political representation of the United States to reflect a 

 
22 SECRET CONST., supra note 17. Miller has also described America’s unwritten 

constitution as an “economic constitution.” Id. at 9. W. Michael Reisman coined more 
sophisticated language of the jurisprudence publique (public, i.e. written) and the 
jurisprudence confidentielle (secret). REISMAN, supra note 3, at 1. 

23 I do not argue that the written U.S. Constitution is ignored or circumvented, only that 
the most prevalent, propagandized, and publicly accepted interpretations of the written 
Constitution are simply inaccurate. This inaccurate interpretation is the cause of much 
confusion when attempting to decode the reasoning behind government acts and especially 
seemingly contradictory Supreme Court decisions; a sample of which are discussed below. 

24 Corporation, MERRIAM-WEBSTER DICTIONARY (11th ed. 2020). Also acceptable is 
Justice Blackstone’s definition: “A corporation is . . . a franchise for a number of persons, 
to be incorporated and exist as a body politic, with a power to maintain perpetual 
succession, and to do corporate acts, and each individual of such corporation is also said to 
have a franchise, or freedom.” Trs. of Dartmouth Coll. v. Woodward, 17 U.S. 518, 657 
(1819) (internal quotation omitted). 

25 U.S. CONST. art. VI § 2 (the Supremacy Clause). 
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corporation with control of these industries.26 Governments and private 
corporations are inseparable from economics; they essentially exist for 
economic purpose. “Corporations, in sum, are ‘private’ governments.”27 
The structure is effectively the same: the Board of Directors could be called 
“Congress” and the CEO “President.” Both operate under Articles of 
Incorporation or a Constitution. 

Next, democracy is defined as a “(1) government by the people, 
especially: rule of the majority; (2) the common people especially when 
constituting the source of political authority; (3) the absence of hereditary 
or arbitrary class distinctions or privileges.”28 This word is often conflated 
and misused when referring to the United States or its global actions,29 and 
all its definitions are largely subverted by our government. For instance, 
under the original Constitution,30 “the people” elected only the House of 
Representatives (and with few exceptions, only land-owning White men 
were “the people” eligible to vote). Senators were originally chosen by state 
legislatures, and the president has always been chosen by the electoral 
college.31 The Founders knew this republican system would stymie the 
advancement of popular ideologies and protect the newly installed colonial 
Capitalist Elite (i.e., Founders and their philosophically aligned social 

 
26 See infra Section II-A-2. 
27 SECRET CONST., supra note 17, at 8. 
28 Democracy. MERRIAM-WEBSTER DICTIONARY (11th ed. 2020) (emphasis in 

original). 
29 Compare speeches by presidents Woodrow Wilson to make the world “safe for 

democracy,” Woodrow Wilson, President, Speech to a Special Joint Session of Congress 
(April 2, 1917), and George W. Bush, George Bush, President, Speech During his Second 
Inaugural Address (Jan. 20, 2005) (“So it is the policy of the United States to seek and 
support the growth of democratic movements and institutions in every nation and culture”), 
with the U.S. occupations and interruptions to democratic governments in central America 
on behalf of corporate interests under their presidencies, discussed briefly infra, Section II-
B-1. See also Joseph Singer, Property as the Law of Democracy, 63 DUKE L.J. 1287 (2014) 
(conflating the requirements for democratic governance with the requirements to protect 
private property—the latter of which can exist in a variety of non-democratic regimes). 

30 When I refer to the “U.S. Constitution” or “Constitution” (as opposed to specifying 
the written or secret/unwritten Constitution) I am referring to the unified source of moral 
value, i.e., both parts as they act together. 

31 U.S. CONST. art. I §§ 2, 3; art. II § 1. 
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equals).32 In five presidential elections advertised as active democracy, the 
installed president lost the popular (democratic) vote.33  

Finally, capitalism is “an economic system characterized by private or 
corporate ownership of capital goods, by investments that are determined 
by private decision, and by prices, production, and the distribution of goods 
that are determined mainly by competition in a free market.”34 Adam Smith 
gave six characteristics of capitalism: private property, private enterprise, 
individual initiative, profit motive, wealth, and competition.35 The prudent 
“goal” of modern Western capitalism36 is to increase one’s return on 
investment, or to have more money (or goods that can be calculated to have 
a monetary value) at the end of the day than at the beginning. Benjamin 
Franklin was exacting in defining the quest for “success” in the mindset of 
Western capitalism: “Remember that time is money. . . .”37 This paper will 
show that private ownership of essential goods and services will be the true 
motivation for government intervention, not promoting democracy or 
individual rights enumerated in the Bill of Rights. 

 
32 THE FEDERALIST NO. 10 (James Madison) (“The influence of factious leaders may 

kindle a flame within their particular States, but will be unable to spread a general 
conflagration through the other States. . . . A rage for paper money, for an abolition of 
debts, for an equal division of property, or for any other improper or wicked project, will 
be less apt to pervade the whole body of the Union than a particular member of it[.]”). 

33 Martin Kelly, Presidents Elected Without Winning the Popular Vote, THOUGHTCO. 
(Sept. 9, 2020), https://www.thoughtco.com/presidents-elected-without-winning-popular-
vote-105449. 

34 Capitalism, MERRIAM-WEBSTER DICTIONARY (11th ed. 2020). Of note, free markets 
existed before capitalism, and exist to varying degrees in socialist or communist societies 
today. While a government, rather than a private corporation, may own capital goods or 
industry, the market remains free insofar as the demand of individuals or other competing 
nation-states. Furthermore, a “free” market like the one in the United States is still 
regulated in ways that stifle free-market principles in favor of Elite protectionism 
(discussed throughout this paper). 

35 ADAM SMITH, WEALTH OF NATIONS (1776); Hugh Evander Willis, Capitalism, The 
United States Constitution and the Supreme Court, 22 KY. L.J. 515, 524 (1934). 

36 “Western capitalism” extends “rational capitalistic organization of labour” to include 
the “developments of negotiable securities and the rationalization of speculation.” MAX 
WEBER, THE PROTESTANT ETHIC AND THE SPIRIT OF CAPITALISM 22 (Talcott Parsons 
trans., 1930). Stemming from “economic rationalism,” Western capitalism is discussed and 
differentiated from prior “economic traditionalism” in Section II-A-1. 

37 BENJAMIN FRANKLIN, 3 THE PAPERS OF BENJAMIN FRANKLIN 306 (New Haven, Yale 
Univ. Press 1961) (“Remember, that Time is Money. He that can earn Ten Shillings a Day 
by his Labour, and goes abroad, or sits idle, one half of that Day, though he spends but 
Sixpence during his Diversion or Idleness, ought not to reckon That the only Expence; he 
has really spent, or rather thrown away, Five Shillings besides.”) . 
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II. THE PURPOSE OF THE U.S. CONSTITUTION  
Herein, I discuss pertinent details leading to the construction of the U.S. 

Constitution38 and illustrate why and how it was drafted to be a political 
document to protect the rich and well-born and not to develop democracy 
and protections to the people. I also will show that the third branch of 
government is as political as the others.  

 
A. The Constitution Protects the Elite’s Right to Property 

While the written Constitution limits government action against the 
individual and the States, the priority of the Founders was protection of 
private property.39 This is where the unwritten constitution takes effect. 
Individual rights such as free speech, religion, or the right to bear arms are 
not infringed, so long as the right to property is upheld.40 The U.S. 
Constitution also protects the rich and well-born from the polity. In short, 
property rights (and therefore other freedoms) are granted and protected for 
the rich and well-born, not for the (common) individual.41 

 
i. Historical Context and Analysis 

The Constitution was devised to enshrine the Protestant Ethic.42 The 
18th Century was the time of Classical Liberalism (i.e., the rebirth of the 
sacredness of property), and the Founders were heavily influenced by the 
philosophical works of David Hume, Adam Smith, and John Locke.43 

 
38 For length, I will not detail the farmer and labor rebellions occurring at the time, 

though these were clearly a threat to the Elite and a catalyst for convening the founders in 
Philadelphia. James Madison, Preface to Debates in the Convention of 1787, in 3 RECORDS 
OF THE FEDERAL CONVENTION 547 (Max Farrand ed. 1911). 

39 See generally Arthur S. Miller, Toward a Definition of the Constitution, 8 U. DAYTON 
L. REV. 633, 676-78 (1983) [hereinafter Toward a Definition] (“The putative ‘father’ of 
the American Constitution, John Locke, said that ‘government has no other end but the 
preservation of property.’ James Madison restated that thought in Federalist No. 10. There 
can be little question that the Founding Fathers believed in Smith and Locke, whose views 
have, indeed, prevailed since the beginnings.”); compare e.g., U.S. CONST. amend. I with 
Sedition Act of 1798, 5th Cong. (1798) (permitting imprisonment or deportation for 
malicious writing against the government). 

40 E.g., Loc. Union No. 10 v. Graham, 345 U.S. 192 (1953) (finding peaceful picketing, 
i.e. speech, to be illegal because it advocated for the employer to act in conflict with a 
“right to work” statute). 

41 See e.g., Kelo v. City of New London, 545 U.S. 469 (2005) (allowing government to 
take a woman’s home and land for private ownership by a pharmaceutical company). The 
company did not end up developing the land. 

42 ARTHUR S. MILLER, THE MODERN CORPORATE STATE 27 (1976) [hereinafter  
MODERN CORP. STATE]. 

43 Samuel Fleischacker, Adam Smith’s Reception Among the American Founders, 
1776-1790, 59 WM. & MARY Q. 897 ( 2002). 
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The Constitution was (and remains) an equally political and economic 
document.44 To understand the formation of the United States through its 
Constitution, we must focus on foundational principles that led to the 
economic philosophy at the time of the constitutional convention. Prior to 
the 17th Century and the Reformation, work and labor (and therefore 
economics) was generally understood as the necessary evil to survive and 
to enrich one’s free time.45 “A man does not ‘by nature’ wish to earn more 
and more money, but simply to live as he is accustomed to live and earn as 
much as is necessary for that purpose.”46 This was understood as economic 
traditionalism.47 Under traditionalism, a person would labor as hard and as 
long as necessary to provide for basic needs (i.e., food, water, shelter) and 
to enjoy life (e.g., buy a convertible to go joyride or buy a plane ticket to 
see Paris).  

It was under the Reformation that laboring became a virtue of devout 
and worthy followers of God. Max Weber provides perhaps the most critical 
and syllogistic understanding of Western (European and American 
Colonial) economic philosophy.48 Calvinism in particular, Weber 
highlights, developed “the idea of the necessity of proving one’s faith in 
worldly activity.”49 Accumulated wealth and material success became proof 
of one’s virtue and God’s favor.50 As will be a critical philosophical value 
later on, Calvin’s economic rationalism gave “the comforting assurance that 
the unequal distribution of the goods of this world was a special 
dispensation of Divine Providence, which in these differences . . . pursued 
secret ends unknown to men.”51  

With the value of hindsight (and writings by Benjamin Franklin, the son 
of a devout Calvinist52), Weber views this religiosity as the key turning 
point from the end of economic traditionalism to the birth of American 
capitalism, now void of a religious motivation but no less zealous in its 

 
44 CHARLES BEARD, AN ECONOMIC INTERPRETATION OF THE CONSTITUTION OF THE 

UNITED STATES 152 (1935 ed.); Toward a Definition, supra note 39, at 681-82. 
45 Id. at 58-60. 
46 Id. 
47 Id. at 60. 
48 WEBER, supra note 36 at viii. Weber initially found Eastern Capitalism and Karl 

Marx’s descriptions of capital to be incongruent with Western Capitalism. 
49 Id. at 121. 
50 Under Calvinism, it was pre-ordained by God whether a person was “chosen,” and 

would thus ascend to heaven, or not; hard labor would keep the mind from doubting one’s 
status as “chosen” and would also produce visible evidence of this status in the form of 
accumulated wealth. See id. at 121-22. 

51 Id. at 177. 
52 Id. at 48-50. 
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pursuit of money.53 “In the field of its highest development, in the United 
States, the pursuit of wealth, stripped of its religious and ethical meaning, 
tends to become associated with purely mundane passions, which often 
actually give it the character of sport.”54 “There were complaints of a 
peculiarly calculating sort of profit-seeking in New England . . . as early as 
1632.”55 While the Southern States “were founded by large capitalists for 
business motives,”56 these were primarily the London Company and 
Virginia Company from England, who began extracting natural resources57 
before developing cash-crop plantations like tobacco.58 

Modern Western capitalism is built upon and requires the exploitation 
of labor to accumulate and consolidate wealth.59 This paper contends that 
protecting the rights of all citizens is part of the myth system because 
equitable ability to build wealth is impossible when an exploited labor party 
is necessary under capitalism. If the Constitution protects the privatization 
and free sale (and consolidation) of property without limitation, it must 
sacrifice other individual rights when conflicts arise in operation.  

 
ii. A Document to Protect a Minute Faction of Western 

Capitalists 
The Constitution is not only a document to enshrine and protect Western 

capitalism, but to protect a tiny faction: the rich and well-born class. At the 
time and often by law, this group was comprised of men like Alexander 
Hamilton, George Washington, and John Jay. 

All communities divide themselves into the few and the 
many. The first are the rich and the well born, the other the 
mass of the people. . . . Give therefore to the first class a 
distinct, permanent share in government. . . . [A]s they 
cannot receive any advantage by a change, they therefore 
will ever maintain good government. Can a democratic 

 
53 See id. at 71-72. Franklin himself understood any time spent not earning money was 

in fact time spent losing money, i.e., unrealized capital. Id. at 48. 
54 Id. at 182. 
55 Id. at 55.  
56 Id. at 55. 
57 The English Establish a Foothold at Jamestown, 1606-1610, LIBRARY OF CONG., 

https://www.loc.gov/classroom-materials/united-states-history-primary-source-
timeline/colonial-settlement-1600-1763/english-at-jamestown-1606-1610/ (last visited  
Mar. 18, 2022). 

58 Evolution of the Virginia Colony, 1611-1624, LIBRARY OF CONG.,  
https://www.loc.gov/classroom-materials/united-states-history-primary-source-
timeline/colonial-settlement-1600-1763/virginia-colony-1611-1624/ (last visited Mar. 18, 
2022). 

59 WEBER, supra note 36, at 22, 24. 
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assembly, who annually revolve in the mass of the people, 
be supposed steadily to pursue the public good? Nothing but 
a permanent body can check the imprudence of democracy.60 

Hamilton spoke plainly when surrounded by his “rich and well-born” 
colleagues at the Convention. The goal of the Federalists was to 
permanently protect the property and seat of government for their cohort 
from democracy and the American people.  

The Federal Constitution is a document in two parts. The first part was 
adopted in 1789; it consolidated limited powers to a handful of the country’s 
richest owners of manufactures (business and trade industries) who stood to 
benefit most from interstate and international trade: 

[I]mportant groups of economic interests were adversely 
affected by the system of government under the Articles of 
Confederation, namely, those of public securities, shipping 
and manufacturing, money at interest; in short, capital as 
opposed to land. . . . Having failed to realize their great 
purposes through the regular means, the leaders in the 
movement set to work to secure by a circuitous route the 
assemblying of a Convention to “revise” the Articles of 
Confederation with the hope of obtaining, outside of the 
existing legal framework, the adoption of a revolutionary 
programme.61 

Those “important groups” were the monied and propertied elites,62 and the 
“leaders” were certain Federalists and some Anti-Federalists.63 In order to 
garner enough support among the states to have this Constitution ratified, 
Alexander Hamilton, James Madison, and John Jay wrote and distributed 
The Federalist Papers. As a final compromise necessary for ratification, the 
Federalists conceded certain powers by compromising with the Anti-
Federalists by adding the second part of the document in 1789: the Bill of 
Rights.64  
 The superstructure of the Constitution provided for “[a] government 
endowed with certain positive powers, but so constructed as to break the 
force of majority rule and prevent invasions of the property rights of 

 
60 Hamilton, supra note 14. 
61 BEARD, supra note 44, at 63. 
62 See id. at 73-151 (detailing the property, financial assets, and business interests of 

each of the men at the Convention). 
63 Id. at 100-101. 
64 Introduced in 1789, the Bill of Rights was ultimately ratified on December 15, 1791. 

The Bill of Rights: How Did it Happen?, NAT’L ARCHIVES (Oct. 7, 2021),  
https://www.archives.gov/founding-docs/bill-of-rights/how-did-it-happen.  
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minorities” not only from the federal government but by usurping certain 
powers from “the state legislatures which had been so vigorous in their 
attacks on capital.”65 Contrary to many modern interpretations, James 
Madison’s plea to save factions from the majority was a plea to other 
capitalist elites to protect themselves from the rebelling citizenry that 
threatened their dominance.66 “The members of the Philadelphia 
Convention which drafted the Constitution were, with a few exceptions, 
immediately, directly, and personally interested in, and derived economic 
advantages from, the establishment of the new system.”67 

Given the words of high government officials, supreme court justices, 
and the Founders, the political intent and execution of the Constitutional 
Convention and the document set forth become clear enough. As Adam 
Smith blatantly opined, “Civil government, so far as it is instituted for the 
security of property, is in reality instituted for the defense of the rich against 
the poor, or of those who have some property against those who have none 
at all.”68 

 
iii. Distance from Democracy 

 “Who selected these men, if not to rule over us, at least to exercise vast 
authority, and to whom are they responsible? The answer . . . they selected 
themselves. The answer to the second is, at best, nebulous.”69 The Elite who 
attended the Constitutional Convention did wish to break free from the 
British monarchy, but equally wished to avoid true democratic rule. 
Avoiding democracy has been a feature and motive of the Constitution and 
government actors since the convention. James Madison clearly stated:  

In framing a system which we wish to last for ages, we 
should not lose sight of the changes which ages will produce. 
An increase of population will of necessity increase the 
proportion of those who will labour under all the hardships 
of life, & secretly sigh for a more equal distribution of its 
blessings. . . . According to the equal laws of suffrage, the 

 
65 BEARD, supra note 44 at 154. 
66 THE FEDERALIST NO. 10 (James Madison); Hamilton, supra note 14. See also James 

Madison, from 1 RECORDS OF THE FEDERAL CONVENTION 47, 48 (Max Farrand ed. 1911) 
(recording discussions of rebellions within the states). 

67 BEARD, supra note 44 at 324. 
68 Toward a Definition, supra note 39 at 677 (quoting ADAM SMITH, WEALTH OF 

NATIONS 674 (Mod. Libr. ed. 1937)). 
69 MODERN CORP. STATE, supra note 42 at 165 (quoting Edward S. Mason, Dean of 

Harvard, Introduction to THE CORPORATION IN MODERN SOCIETY (Mason ed. 1959)). 
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power will slide into the hands of the former. . . . How is this 
danger to be guarded against on republican principles?70  

 
The vast majority of the population was not represented at the Convention 
and was excluded from voting to ratify the new Constitution. 

The delegates at the convention were chosen from the state legislatures, 
not the people of each state.71 Most states required their Senators to be 
property owners (i.e., freeholders) above a certain minimum value.72 For 
example, New Hampshire required the freehold to be valued at two-hundred 
pounds,73 equivalent to roughly ninety-five acres of cultivated land or 570 
acres unimproved.74 New Hampshire and Georgia additionally required 
Senators to be of the Protestant religion.75 North Carolina required of 
Senators possession of “not less than three hundred acres” and for 
Representatives “not less than one hundred.”76 Similarly, New York 
required ownership of land valued at one-hundred pounds or more to vote 
for Senators, whom had to own land themselves.77 The result was anti-
democratic. In New York City, for instance, of the 30,000 residents only 
1,209 were eligible for this vote.78  

Attendance for the convention was rather homogenous given the 
number of impacted factions and parties.79 The opening of the convention 
was even delayed by eleven days for lacking quorum because so few people 
were invited.80 Once enough delegates had arrived—all high-ranking and 
wealthy landowners—the convention was “a coup d’état attempted by so 
small a body [that it] could not fail.”81 In reality, the convention’s final 
product was essentially pre-determined by hand-selecting the invitees from 

 
70 James Madison’s notes of the Constitutional Convention (June 26, 1787) (on file with 

the Library of Congress). See also THE FEDERALIST NO. 10 (James Madison). 
71 BEARD, supra note 44, at 64. 
72 See generally, id. at 65-71 (“(“Freeholders” privately own and possess a tract of land 

in perpetuity, free from the legal interests of others or the government.).) 
73 Id. at 65. 
74 ECONOMICA: A STATISTICAL MANUAL FOR THE UNITED STATES 60 (1806) available 

at https://babel.hathitrust.org/cgi/ (valuing cultivated land in 1790 at 2.10 pounds sterling 
per acre and land in its “natural state” at 0.20 pounds sterling).  

75 BEARD, supra note 44, at 65, 70. 
76 Id. at 69-70. 
77 Id. at 67. 
78 Id. 
79 See BEARD, supra note 44, at 64-72 (detailing the delegate requirements that  

excluded non-property owners, women, certain religious beliefs, farmers and others) 
80 James Madison, in 1 RECORDS OF THE FEDERAL CONVENTION 3 (Max Farrand ed. 

1911). 
81 BEARD, supra note 44, at 62 (quoting JOHN W. BURGESS, 1 POLITICAL SCIENCE AND 

COMPARATIVE LAW 103 (1902)). 
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personal associates rather than an open call for attendees from a diversity of 
factions. 

The ratification of the Constitution was equally un-democratic. 
Ratification occurred “by a vote of probably not more than one-sixth of the 
adult (White) males.”82 Women, non-Whites, and the original inhabitants 
(tribal nations) were not allowed to vote by law. Other tests or qualifications 
(e.g., religiosity tests or poll taxes) excluded many White men who were 
already upset with the oligarchy under the Articles of Confederation.83  

This anti-democratic trend continued under the new Constitution. Only 
the House of Representatives—the legislators with the least individual 
voting power—was elected by direct democracy (of those eligible to 
vote).84 In Massachusetts, for example, approximately three percent of the 
population took part in the first election.85 State legislators chose senators86 
and appointed the electoral college members to pick the President.87 Each 
layer separating the public from choosing their elected official is a layer 
designed to maintain “a system which we wish to last for ages.”88 That is to 
say, the Founders’ government of the rich—an oligarchy of the Capitalist 
Elite.89  

The third branch of government, the judicial branch, is the most isolated 
from democracy. Supreme Court Justices are given lifetime appointments. 
Their selection is four levels away from the vote and direct opinion of the 
citizen,90 even though it is still a political branch. 
 

iv. The Supreme Court as an Ideological Bulwark 
“We live under a Constitution, but the Constitution is what the Supreme 

Court says it is.”91 Despite countless books on judicial method and 

 
82 BEARD, supra note 44, at 325. 
83 Steven Mintz, Winning the Vote: A History of Voting Rights, GILDER LEHRMAN 

INST. OF AM. HIST., https://www.gilderlehrman.org/history-resources/essays/winning-
vote-history-voting-rights (last visited Apr. 20, 2022). 

84 U.S. CONST. art. I § 2. 
85 BEARD, supra note 44, at 243. 
86 U.S. CONST. art. I § 1 cl. [insert clause], repealed by U.S. CONST. amend. XVII.  
87 U.S. CONST. art. II § 1 cl. 3.; U.S. CONST. amend. XII. 
88 Madison, supra note 66, at 13. 
89 Hamilton, supra note 14, at 1159(“Give therefore to the [rich and the well-born] a 

distinct, permanent share in government.”). 
90 U.S. CONST. art. III § 1 (lifetime appointment); art. II § 2 cl. 2 (nomination by 

president, advice and consent of the Senate). Justice > president > electoral college > state 
legislation > citizen. 

91 William P. Murphy, Foreword to ARTHUR S. MILLER, THE SUPREME COURT: MYTH 
AND REALITY at xi (1978) (quoting Chief Justice Hughes). Cf. Marbury v. Madison, 5 U.S. 
137, 177 (1803) (“It is emphatically the duty of the Judicial Department to say what the 
law is.”). 
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interpretation, “[not enough] lawyers have any real awareness of how courts 
arrive at a decision.”92 Perhaps because “[j]udges never address the 
myth/operational disparity and their resulting political role in their public 
utterances or legal opinions.”93 President Theodore Roosevelt candidly 
stated:  

The chief lawmakers in our country may be . . . the judges[.] 
Every time they interpret [the texts], they necessarily enact 
into law parts of a system of social philosophy. The 
decisions of the courts on economic and social questions 
depend upon their economic and social philosophy.94  
 

“Judges obligingly invented rules of assumption of risk, contributory 
negligence, and the fellow-servant concept to insulate corporate enterprise 
from the human costs of industrialization.”95 

The Founders insulated the Supreme Court from democracy and 
handpicked these chief lawmakers from the protected seat of the oligarchy 
to protect the Capitalist Elite interests. “The Framers gave [Justices] 
lifetime tenure to promote ‘that independent spirit in the judges which must 
be essential to the faithful performance’ of the courts’ role as ‘bulwarks of 
a limited Constitution,’ unaffected by fleeting ‘mischiefs.’”96 Interpreted 
through the lens presented earlier in Section II., the infiltration of the 
commoners’ egalitarian values may be the “fleeting mischiefs” contrasted 
to the protectionist intent of the Elite’s Constitution. 

From here, we begin to explore the evolution of the Capitalist Elite, as 
protected by this Constitutional government and the economic and social 
philosophies of Justices appointed for life. Chief Justice Frankfurter gives 
us a preview: “The raw material of modern government is business.”97 

 
III. PRESERVATION THROUGH TRANSFORMATION  
As detailed in Section II, only the Capitalist Elite and their closest allies 

were able to vote and hold office at the time of ratification. This faction 

 
92 ARTHUR S. MILLER, THE SUPREME COURT: MYTH AND REALITY 294 (1978) 

[hereinafter MYTH AND REALITY] (quoting Chief Justice Roger Traynor). 
93 (W. Va. S. Ct. Justice) NEELY, supra note 4, at 13. 
94 MYTH AND REALITY, supra note 92, at 291. 
95 Toward a Definition, supra note 39, at 675 (emphasis added). 
96 Gee v. Planned Parenthood of Gulf Coast, Inc., 139 S. Ct. 408, 410 (2018) (Thomas, 

J. dissenting) (quoting THE FEDERALIST NO. 78 (Alexander Hamilton)); Northwest Austin 
Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 206 (2009) (quoting same, in the 
majority opinion written by Roberts, C.J.). 

97 Felix Frankfurter, Justice Holmes Defines the Constitution, in LAW AND POLITICS 61 
(MacLeish & Prichard eds., 1939). 
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continued to write laws just as they had written the Constitution: with the 
prerogative to protect their status from the rest of the citizenry (i.e., the 
farmers, laborers, and middle class). In accordance with the written 
Constitution and the myth system, the Capitalist Elite continue to protect 
the rights of the individual. In operation however, they apply protection only 
to the individuals within their own faction. 

One of the earliest examples was the passing of the Sedition Act of 
1798. Despite what appears to be a clear violation of the First Amendment, 
it made the spread anti-government ideas illegal.98 The Act was used in “a 
fairly systematic effort” against editors and public figures to suppress 
political opposition against the Federalists.99  

Protecting individual property above other human rights and dignities 
continued with the Supreme Court under Chief Justice Roger Taney, author 
of the infamous 7-2 decision in Dred Scott v. Sandford.100 He concluded 
that the Missouri Compromise was unconstitutional insofar as it limited the 
property rights of slaveholders from possessing enslaved people within the 
new territories.101 Taney further opined that African Americans were never 
intended to be citizens, therefore never to enter the Capitalist Elite.102 

 
A. From the Constitutional Individual to the Company 

Capitalist Elite 
As the country expanded and transactions regarding property and capital 

increased, the Elite made sure to continue to protect themselves. The Elite 
created more companies to consolidate and funnel transactions. The 
increase in size and number of companies necessitated the government to 
expand its protection to include companies held by the Elite (e.g., oil owned 
by John D. Rockefeller and transportation owned by Cornelius Vanderbilt). 
President Woodrow Wilson urged to formalize this policy: “Our laws are 
still meant for business done by individuals . . . not . . . adjusted to business 
done by great combinations, and we have got to adjust them, there is no 
choice.”103 In fact, the Supreme Court not only would protect these 
companies, but “in effect guaranteed that railroads and other ‘businesses 

 
98 David Kairys, Freedom of Speech, in THE POLITICS OF LAW 195, 195 (1998). 
99 Frank Anderson, The Enforcement of the Alien and Sedition Laws, in ANNUAL 

REPORT OF THE AMERICAN HISTORICAL ASSOCIATION 113, 119-25 (1912); id. at 196. 
100 60 U.S. 393 (1856). 
101 Id. at 488-90. 
102 Id. 
103 SECRET CONST., supra note 17, at 21 (citing 2 Public Papers of Woodrow Wilson 

376 (1925)).  
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affected with a public interest’ would make profits.”104 This profit guarantee 
was not granted to every individual of course, but did use taxes from every 
individual to ensure profits for these Elite businesses. And when individual 
workers join together in united interest, the Supreme Court finds a way to 
frustrate their efforts.105 

One of the earliest and most important governmental interventions was 
in the buying and selling of land. As the United States expanded westward, 
it gave no right of ownership to the native tribes that had lived on the land 
for time immemorial.106 The Supreme Court invalidated land sales that did 
not pass first through the hands of the Elite.107 Land claimed (often without 
just compensation) by the government was then speculated and deeded 
through private firms like the Ohio Company and Loyal Company of 
Virginia to be mortgaged through private bankers or individual 
speculators.108 Of note, Peter Jefferson, father of Founder and President 
Thomas Jefferson, was a founding member of the Loyal Company;109 
Founder George Mason was treasurer of the Ohio Company.110 Original 
federal law required a large minimum acreage for purchase so that yeomen 
could not afford land at the rock bottom prices.111 Once the land was sold 
to wealthy spectators, the law changed to allow such sales. The land was 
then resold to the yeomen for immense private profits.112 

In 1975, the Georgia legislature signed over 35-million acres to four 
private companies for cheap and with a number of kickbacks in a deal 
known as the Yazoo Land Grant.113 The Elites (i.e., Founders) had crafted 
the federal government to control such transactions and remove this 
immense power from other men who ran state governments. The Supreme 
Court thus invalidated laws and the land grants as improperly made by the 

 
104 Arthur S. Miller, Pretense and Our Two Constitutions, 54 GEO. WASH. L. REV. 375, 

392 (1986) [hereinafter Pretense] (emphasis added) (citing Smyth v. Ames, 169 U.S. 466 
(1898)). 

105 See infra Section IV-B. 
106 Johnson v. M’Intosh, 21 U.S. 543, 572, 588 (1823) (using imperialist language such 

as the “Courts of the conqueror,” the Court decided that tribal individuals had only the right 
of occupancy and not of ownership or sale). 

107 Id. at 572. 
108 David J. Cowern & Richard Sylla, Early U.S. Economic Policy, in GUIDE TO U.S. 

ECONOMIC POLICY 14 (Robert Wright & Thomas Zeiler eds., 2014). 
109 James Horn, Jefferson’s Ancestry, MONTICELLO, https://www.monticello.org/ 

site/research-and-collections/jeffersons-ancestry (last visited Mar. 26, 2022). 
110 BEARD, supra note 44, at 127. 
111 Cowern & Sylla, supra note 108. 
112 Id. 
113 George R. Lamplugh, The Yazoo Land Fraud¸ NEW GA. ENCYC. (June 8, 2017), 

https://www.georgiaencyclopedia.org/articles/history-archaeology/yazoo-land-fraud/./. 
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state of Georgia in Fletcher v. Peck.114 Yet the Supreme Court still allowed 
the four companies that profited immensely from the (illegal) trade to keep 
their invalidly purchased land and profits.115 Justice James Wilson, one of 
the first justices appointed to the Supreme Court, was a direct and influential 
beneficiary in the Yazoo deal, though Wilson was no longer on the Court 
during the Fletcher decision.116 Much later, Chief Justice William 
Rehnquist rightly observed multiple Court decisions in which the Court 
“extend[ed] the protection of the contract clause” to protect “business 
interest” and “certain types of individuals from legislative interference.”117 

Those individuals protected by the unwritten Constitution included the 
Company Men118 (sometimes known as Robber Barons119) and the largest 
private corporations. Unlike the Founders, these individuals took no direct 
part in government but were the leaders of industries that remained 
privatized. The government not only protected these corporations as if they 
were distinct persons,120 but directly aided them through legislation and 
military muscle against working-class citizens.121 

Perhaps the most brazen interference in private industry and the “free 
market” is the repeated use of the military to aid the Elite against working-
class solidarity (i.e., majoritarian will). The Founders, convening shortly 
after Shays’ Rebellion,122 reflected “in that irrepressible conflict between 

 
114 Fletcher v. Peck, 10 U.S. (6 Cranch) 87 (1810). 
115 Id. 
116 James Wilson, James Wilson Yazoo Land Documents (1974), in COLLECTION NO. 

MS1042 (Hargrett Rare Book and Manuscript Library, Univ. Georgia Libraries, ed.); see 
also CHARLES HASKINS, THE YAZOO LAND COMPANIES 25 (1891). 

117 Memorandum from Justice William Rehnquist to Justice Robert H. Jackson, 
available at https://www.govinfo.gov/content/pkg/GPO-CHRG-REHNQUIST/pdf/GPO-
CHRG-REHNQUIST-4-16-6.pdf. 

118 Company men were Elites that dominated whole industries or built and owned 
unincorporated towns for their workers. They would not only receive the profit share from 
the workers’ labors, but also the profits from rent and the sales of goods from company 
stores. There were no elected positions like mayor in these towns. 

119 See Robber Baron, MERRIAM-WEBSTER DICTIONARY (11th ed. 2020) (“1: an  
American capitalist of the latter part of the 19th century who became wealthy through 
exploitation (as of natural resources, governmental influence, or low wage scales); 2: a 
business owner or executive who acquires wealth through ethically questionable tactics”); 
Robert McNamara, Robber Barons: Ruthless Businessmen Acquired Great Wealth in the 
Late 1800s, THOUGHTCO (Dec. 27, 2018), https://www.thoughtco.com/robber-barons- 
1773964. 

120 See e.g., Trs. of Dartmouth Coll. v. Woodward, 17 U.S. 518, 636 (1819) (allowing 
the “immortal” corporation to possess property “without the perplexing intricacies” and to 
act as a single individual). 

121 See infra Section III-A-3. 
122 Madison, supra note 80. 
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organized capital and organized labor a standing army as ally would make 
organized capital invincible.”123 

The Pullman strike of 1894 is one example of military interference 
against the polity and free market on behalf of the Elite. Company-man 
George Pullman manufactured railroad cars, most notably first-class 
sleeping cars, which operated on all the nation’s major rail lines.124 Pullman 
employed workers and owned the company town to house those working in 
the manufacturing factory. (Only White workers were allowed to live in 
town, Black workers had to find housing elsewhere despite the geographic 
isolation of the company town and factory.) During the economic downturn 
of 1893, Pullman reduced his workforce by one-third and cut wages by 25% 
(and refused to lower rent for his workers), but maintained a steady profit 
for himself.125 The workers went on strike, and the American Railway 
Union supported them by refusing to move any trains with Pullman cars 
attached.126 The strike was working, but instead of giving in, Pullman 
enlisted the federal government for help. The Attorney General obtained an 
injunction which separated the strike leaders from the workers,127 and 
attached U.S. mail cars to Pullman cars. Because the unions refused to move 
Pullman cars, this became a federal felony by “interfering” with the U.S. 
mail. President Cleveland dispatched the army, even against the Illinois 
Governor’s wishes.128 Future-president (then-sixth-circuit judge) William 
Taft remarked, “It will be necessary for the military to kill some of the mob 
before the trouble can be stayed. They have only killed six... as yet. This is 
hardly enough to make an impression.”129	 The 100,000-man strike 
eventually fell to the military intervention.130 

The federal government would repeat military violence in 1921, this 
time to aid the company men who owned the coal mines in West Virginia. 
Like the Pullman workers, eight-in-ten miners lived in completely private, 

 
123 H. Teichmueller, The Mission of American Jurisprudence, 32 AM. L. REV. 701, 708 

(1898); U.S. CONST. art I § 8 cl. 12, 15 (“power to raise and support an Army”; “call[] forth 
the Militia to . . . suppress Insurrections”). 

124 Dept. of Hist., Pullman Strike, OHIO ST. UNIV., https://ehistory.osu.edu/exhibitions/ 
1912/content/pullman (last visited Mar. 27, 2022). 

125 George Laughead, The Pullman Strike, KAN. HERITAGE GRP. (Mar. 3, 1998),  
http://kansasheritage.org/pullman/. 

126 Id. 
127 Id. 
128 Id. 
129 BARBARA W. TUCHMAN, THE PROUD TOWER: A PORTRAIT OF THE WORLD BEFORE 

THE WAR 1890-1914, at 409 (1966) (quoting letter from Judge Taft to his wife, July 8, 
1894). It seems no coincidence that such a supporter of the secret constitution would later 
become president and then chief justice of the Supreme Court. 

130 Dept. of Hist., supra note 124. 
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unincorporated company-owned towns.131 Conditions were awful, and 
workers were paid in “scrip,” a company currency that could be used only 
at company stores. Workers were fired and evicted if they conspired to form 
a union.132 Unable to negotiate for better conditions, approximately 10,000 
armed miners marched to lobby their government in Charleston. They were 
intercepted by the county sheriff (who was on the payroll of the coal 
companies) and a private army of more than 2,000.133 The miners held their 
ground on Blair Mountain for days, until President Warren G. Harding sent 
federal troops and airplanes to drop bombs on them.134 Under such deadly 
military attack, the miners surrendered and returned to their despicable 
working conditions.135 

The Supreme Court also protected the Company Man by using the “right 
to contract” to invalidate laws that allowed greater negotiation power and 
freedom to the working man. The most well-known example may be 
Lochner v. New York,136 the case that began the Lochner Era.137 In that case, 
the Court invalidated a New York law prohibiting bakeshops from requiring 
employees to work more than 60 hours per week.138 For believers of the 
myth system, Lochner is often heralded as a “win” for the working class 
because “the employe [sic] may desire to earn the extra money [for working 
over sixty hours per week]”139 despite the fact the unanimously passed law 
was actually championed by the employees themselves.140 (They would, 

 
131 Company Towns, NAT’L COAL HERITAGE AREA & COAL HERITAGE TRAIL, 

https://coalheritage.wv.gov/coal_history/Pages/Company-Towns.aspx (last visited Apr.  
20, 2022). 

132 Sam Marks, The Battle of Blair Mountain: The Forgotten US Insurrection,  
RETROSPECT J., https://retrospectjournal.com/2021/11/08/the-battle-of-blair-mountain- 
the-forgotten-us-insurrection/ (last visited Apr. 20, 2022). 

133 Stephen Smith, Wilma Lee Steele & Tina Russell, We are Proud to be ‘Rednecks.’ 
It’s Time to Reclaim that Term, THE GUARDIAN (Apr. 14, 2018), 
 https://www.theguardian.com/us-news/2018/apr/14/redneck-pride-west-virginia-
protests-strikes. 

134 Id. 
135 Id. 
136 198 U.S. 45 (1905). 
137 The Lochner Era was a string of Supreme Court decisions based on the Fourteenth 

Amendment’s right to contract. E.g., Adkins v. Child.’s Hosp., 261 U.S. 525 (1913) 
(striking down a minimum-wage law in favor of the healthcare industry); Adair v. United 
States, 208 U.S. 161 (1908) (allowing employers to fire employees for joining a union); 
Bunting v. Oregon, 243 U.S. 426 (1917) (invalidating overtime-pay law).  

138 Lochner, 198 U.S. at 52. The Court elevated the fact that no party argued that “any 
physical force was being used.” 

139 Id. 
140 Joshua Waimberg, Lochner v. New York: Fundamental Rights and Economic 

Liberty, NAT’L CONST. CTR. (Oct. 26, 2015), https://constitutioncenter.org/blog/lochner-v-
new-york-fundamental-rights-and-economic-liberty/. 
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presumably, prefer a decent wage instead.) Despite various spin, these 
decisions about rights never truly benefited the workers,141 who had limited 
choice in employment and negotiation. 

In 1903, when Kansas made it a misdemeanor to require an employee 
to leave or not enter a union contract (a so-called “yellow dog” employment 
contract), the Supreme Court struck down the law as unconstitutional to the 
employer’s liberty to contract.142 The Court’s belief in equal bargaining 
power, a tenet of the myth system, casts aside the reality that the government 
has continuously had a hand in limiting the ability of the working class to 
own property and take care of their own basic needs.143 In certain locales, 
the reality was to work for the company man, live in the company town, 
sign a yellow-dog contract, or perish. (Or in some places, be jailed for 
vagrancy.)144 

After the Lochner Era, the Court appeared to have a change of 
interpretation in the 14th Amendment and the right to contract. 
Operationally, however, their opinions and outcomes continued to favor 
business interests. In Amalgamated Meat Cutters & Butcher Workmen v. 
Connally, the courts upheld an Executive Order that invalidated a 
contracted wage increase between the workers’ union and bosses.145 This 
was, of course, a reversal of Lochner principles but necessary to protect 
private industry against “free market” forces and the right to contract. 

In time, the company man would be replaced by the corporation and the 
conglomerate. To allow this transition, the corporation was deemed a 
constitutional person (after no oral argument) by the Supreme Court.146  

 
 
 
 

 
141 The one exception could be Muller v. Oregon, which upheld a law limiting the 

workday to ten hours for women, so decided on the paternalistic notion that “[a] woman’s 
physical structure and the performance of maternal functions place her at [an obvious] 
disadvantage.” 208 U.S. 412, 421 (1908). 

142 Coppage v. Kansas, 236 U.S. 1 (1915). 
143 For example, the Federal Housing Authority’s practice of redlining made it both 

difficult or impossible to afford housing, and if one could, at higher interest rates making 
it harder to purchase food and other basic necessities. See generally, RICHARD ROTHSTEIN, 
THE COLOR OF LAW: A FORGOTTEN HISTORY OF HOW OUR GOVERNMENT SEGREGATED 
AMERICA (2017). 

144 Kristin O’Brassill-Kulfan, The United States’ Long History of Criminalizing 
Homelessness, NYU PRESS (Jan. 14, 2019), https://www.fromthesquare.org/the-united-
states-long-history-of-criminalizing-homelessness/. 

145 337 F. Supp. 737 (D.C. Cir. 1971), judgment accepted in Mistretta v. United States, 
488 U.S. 361, 416 (1989). 

146 Santa Clara County v. S. Pac. R. Co., 118 U.S. 394, 396 (1886).  
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B. From Company to Corporation and the “Iron Triangles” 
of the Elite 

Although company men no longer simultaneously hold political office, 
the unwritten constitution continues to favor the new Elite and their right to 
property over the rights of others. Coined circa 1981, an iron triangle is “a 
political relationship that brings together three key participants . . . : the 
Federal bureaucracy, the key committees and members of Congress, and the 
private interest.”147 While there are few differences between the Elite in 
1789 and the Elite of today, perhaps the greatest—yet rather 
inconsequential—difference is that the latter “do not act cohesively with 
each other on many issues. They do not ‘rule’ in the sense of commanding 
the entire nation. Quite the contrary, they tend to pursue a policy of 
noninvolvement in the large issues of statesmanship, save where such issues 
touch their own particular concerns.”148  

The iron triangles of concern here go beyond special interest groups like 
the NRA or Planned Parenthood. The Elite iron triangles are those in charge 
of private industries that impact the daily life of every citizen, including the 
fossil fuel industry, healthcare and pharmaceutical industries, banks and 
securities, and the military industrial complex.149 These corporations (often 
multinational) control sectors of the government beyond the control of the 
people by funding political campaigns and writing pro-Elite legislation 
directly.150 

Since the written Constitution limits governmental employees and not 
private entities, Elites enjoy more freedom if they are not in the seat of 
government.151 To ensure that their interests are represented, the Elite seek 
to place agents in key places. For instance, when Congress created the 
Interstate Commerce Commission to regulate railroads, the Elite followed 
the suggestion of Richard Olney, future Attorney General for President 
Cleveland: “Do not try to get the ICC abolished. Rather, control it. In that 

 
147 GORDON ADAMS, THE IRON TRIANGLE 24 (4th ed., 1989). 
148 GRANT MCCONNELL, PRIVATE POWER & AMERICAN DEMOCRACY 339 (1966). 
149 President Dwight D. Eisenhower’s Farewell Address (Jan. 17, 1961), 

 https://www.archives.gov/milestone-documents/president-dwight-d-eisenhowers-
farewell-address (cautioning the American people against the rise of such interests, namely 
the military industrial complex). 

150 Yvonne Wingett Sanchez & Rob O’Dell, What is ALEC? ‘The Most Effective 
Organization’ for Conservatives, Says Newt Gingrich, USA TODAY (Apr. 5, 2019), 
https://www.usatoday.com/story/news/investigations/2019/04/03/alec-american-
legislative-exchange-council-model-bills-republican-conservative-devos-
gingrich/3162357002/. 

151 See e.g., The Civil Rights Cases, 109 U.S. 3 (1883) (holding the Fourteenth 
Amendment does not apply to private actors); Carpenter v. United States, 138 S. Ct. 2206, 
2261 (2018) (Alito, J. dissenting) (“The Fourth Amendment restricts the conduct of the 
Federal Government and the States; it does not apply to private actors.”). 
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way, the public’s desire for business regulation would be satisfied without 
undue harm to the companies.”152 Contemporary examples abound, 
including the appointment of a former coal lobbyist to lead the U.S. 
Environmental Protection Agency in 2019.153 

In 1981, Gordon Adams noted that the iron triangle of the Department 
of Defense and the eight private contractors responsible for producing all of 
the weaponry and equipment for the military can already overrule the Office 
of Management and Budget, “reducing much of the distinction between 
public and private activities in . . . the American economy.”154 This lack of 
distinction can be seen today in other private industries that are “too big to 
fail” including mortgage companies, insurance companies, financial 
companies, and banks.155 Despite Adam Smith’s notions of private 
responsibility and minimal government intervention, Elite mortgagers 
received bailouts when private citizens received none in 2008.156 

 
i. Government Military Intervention for Private  

Corporations (Not Democracy) 
A common myth shared by Americans is that the U.S. military fights to 

preserve democracy. In operation, the government has removed 
democratically elected leaders whose platforms were to retake profits from 
and levy export taxes on private international companies that were 
exploiting local resources and labor.157 The military (and the CIA starting 

 
152 LOUIS L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 12 (1965). 
153 E.g., Lisa Lambert, Trump Nominates Acting EPA Head, an Ex-Coal Lobbyist, to 

Run Agency, REUTERS (Jan. 9, 2019), https://www.reuters.com/article/us-usa-trump-epa-
idUSKCN1P324H. 

154 ADAMS, supra note 147, at 26. 
155 Kimberly Amadeo, Banks That Were Too Big to Fail, THE BALANCE (May 31, 

2022), https://www.thebalance.com/too-big-to-fail-3305617. 
156 Viktoria Ney, Many Americans Ended Up Homeless During the Real Estate Crisis 

10 Years Ago – Here’s Where They Are Now, INSIDER (Aug. 7, 2018),  
https://www.businessinsider.com/heres-where-those-who-lost-homes-during-the-us-
housing-crisis-are-now-2018-8. 

157 Stephen Kinzer, The 14 Governments the US has Overthrown, GEO. WASH. UNIV. 
(Apr. 6, 2006), https://historynewsnetwork.org/article/29305; see generally,  
STEPHEN KINZER, OVERTHROW (2007) (extensively documenting anti-democratic  
interventions by the Unites States). 
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during the Cold War era) executed this in Hawaii,158 Nicaragua,159 Chile,160 
Guatemala,161 Cuba,162 Brazil,163 Congo,164 Iran,165 and many other 
resource-rich countries. This can easily be understood as a continuation of 
the Monroe Doctrine,166 but to benefit the Elite in private ownership. 
Modern interventions maintain the extractive and exploitive properties as 
colonization did under the older forms of imperial government.167 

Beginning with the Monroe Doctrine, the U.S. has continued to protect 
its resource colonies for the industries privately owned by the Elite. Major 
General Smedley Butler put it bluntly: 

I spent thirty-three years and four months in active service 
as a member of our country's most agile military force—the 
Marine Corps. . . . And during that period I spent most of my 
time being a high-class muscle man for Big Business, for 

 
158 In 1893, the Unites States removed Queen Liliuokalani to turn ownership of the 

sugar and pineapple plantations to American companies. Kinzer, supra note 157;  
Americans Overthrow Hawaiian Monarchy, HISTORY (Jan. 13, 2022),  
https://www.history.com/this-day-in-history/americans-overthrow-hawaiian-monarchy. 

159 In 1909, the Unites States removed Zelaya, who refused to let American mining 
companies operate freely and increased taxes on them. Benjamin Harrison, The United 
States and the 1909 Nicaragua Revolution, 41 CARIBBEAN QTRLY. 45, 50 (1995). 

160 In 1973, the Unites States removed democratically elected Salvador Allende to 
install dictator Gen. Augusto Pinochet and stop the nationalization of industries owned by 
the Elite. Chilean President Salvador Allende Dies in Coup, HISTORY (Sept. 9, 2020), 
https://www.history.com/this-day-in-history/allende-dies-in-coup. 

161 In 1964, the Unites States helped remove President Árbenz and backed dictator Jorge 
Ubico, a puppet for the United Fruit Company. Kinzer, supra note 157. 

162 During the “Banana Wars,” the U.S. military continually entered Cuba to quash 
labor strikes on U.S.-owned businesses. Becky Little, 10 Times America Helped 
Overthrow a Foreign Government, HISTORY (June 7, 2022), https://www.history.com/ 
news/us-overthrow-foreign-governments. 

163 In 1964, the Unites States backed the coup removing President Goulart and installing 
dictator Gen. Castelo Branco. Richard Stockton, How the U.S. Government has Supported 
the Deaths of Hundreds of Thousands, ALL THAT’S INTERESTING (Oct. 18, 2016),  
https://allthatsinteresting.com/us-dictator-alliances. 

164 In 1961, the Unites States assisted in the capture and assassination of the first 
democratically elected leader, Patrice Lumumba, and the installation of dictator Mobutu 
Sese Seko. Little, supra note 162. 

165 In 1953, the Unites States removed elected leader Mohammad Mosaddegh to install 
Mohammad Reza Pahlavi and secure U.S. oil interests in the country. Id. 

166 Monroe Doctrine (1823), NAT’L ARCHIVES (Jan. 2, 2022),  
https://www.archives.gov/milestone-documents/monroe-doctrine. 

167 See e.g., Nafeez Ahmed, Iraq Invasion was About Oil, THE GUARDIAN (Mar. 20, 
2014), https://www.theguardian.com/environment/earth-insight/2014/mar/20/iraq-war- 
oil-resources-energy-peak-scarcity-economy (reviewing the U.S. Council on Foreign 
Relations 2001 “energy security” report that left “no doubt that the 2003 Iraq War was 
among the first major resource wars of the 21st century”).  
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Wall Street, and for the bankers. In short, I was a racketeer 
for capitalism. . . . Thus I helped make Mexico and especially 
Tampico safe for American oil interests in 1914. I helped 
make Haiti and Cuba a decent place for the National City 
Bank boys to collect revenues in. . . . I helped purify 
Nicaragua for the international banking house of Brown 
Brothers in 1909-1912. I brought light to the Dominican 
Republic for American sugar interests in 1916. I helped 
make Honduras "right" for American fruit companies in 
1903. In China in 1927 I helped see to it that Standard Oil 
went its way unmolested.168 

America’s military—which currently spends more than the next ten 
countries combined169— is a taxpayer-funded military for private 
corporations, not democracy. 
 

IV. SUPREME COURT: THE BULWARK FOR THE CAPITALIST ELITE 
The Supreme Court continues its role to protect the interests of the 

modern, corporate Elite from popular (democratic) interference. It has done 
so by overriding the will of the people in elections and in implementation 
of laws from the elected when the other branches of government curtail 
corporate interests. The Court has also limited collective action by the 
working class. I will also explain the main counterarguments to this 
assertion in subsection C. 

 
A. Overriding the Will of the People 

 The infamous Citizens United case determined that money is speech 
and corporations are “individuals.”170 This ruling invalidated prior clean-
election reforms and grossly shifted control of political discourse to the 
super-wealthy. The Court further upheld the unwritten constitution and 
subverted democracy by invalidating the voting power of citizens that 
generally vote against financial consolidation.171 

The Supreme Court has been instrumental in minimizing Congressional 
acts that harm the largest corporations. In addition to cases discussed above, 

 
168 Smedley Butler, America’s Armed Forces: “In Time of Peace”: The Army, 4 

COMMON SENSE 8-9 (Nov. 1935).  
169 U.S. Defense Spending Compared to Other Countries, PETER G. PETERSON  

FOUNDATION (July 9, 2021), https://www.pgpf.org/chart-archive/0053_defense- 
comparison. 

170 Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 342-43 (2010). 
171 Shelby Cnty. Ala. v. Holder, 570 U.S. 529 (2013) (invalidating Section 5 of the  

Voting Rights Act); Bush v. Gore, 531 U.S. 98 (2000) (stopping a presidential ballot  
recount in favor of the rich-and-well-born candidate with a pro-capitalist deregulation 
agenda). 
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the Court has reduced the Sherman Anti-Trust Act of 1890 through a series 
of cases involving super-dominant manufacturers. The Court allowed a 
single company to control ninety-eight percent of the sugar industry in the 
U.S. without calling it a violation.172 In United States v. United States Steel 
Corp., the Court held that although the corporation had acted to control 
prices and competition for ten years, the government could not break up the 
corporation because it was not presently acting in violation of the Act.173 
The Court highlighted that no evidence was presented that the corporation 
stopped the illegal practice to evade sanctions, or “dangerous probability” 
to resume price fixing after the case concluded.174 

The Supreme Court has also created facially benign and neutral 
doctrines to further the purposes of the unwritten Constitution. Its 
protectionist role for the Capitalist Elite can be seen in the contradictory 
positions on deference and delegation to the executive branch and 
administrative agencies. 

The “non-delegation doctrine” arose in 1935 but was primarily only 
used in that year to curb the labor-supportive New Deal policies in favor of 
industry. In the same year, the Court protected the oil industry by 
invalidating Congress’s delegation to the executive, opining that regulating 
transportation could not be delegated.175  

In 1970, Congress delegated economic regulation to the executive in the 
Economic Stabilization Act.176 After a contract negotiation by a labor union 
to raise wages in the meat industry, the president blocked the wage 
increase.177 Siding with the meat industry, the D.C. Circuit avoided the non-
delegation doctrine. The court placed a high burden on the union to prove 
an “absence of standards for the guidance” such that it would be “impossible 
. . . to ascertain whether the will of Congress has been obeyed.”178  

A more recently minted version of this discretionary179 non-delegation 
doctrine is the less clear and more discretionary “major questions doctrine.” 
Of course, it is the Supreme Court that conveniently decides what is and is 

 
172 United States v. E. C. Knight Co., 156 U.S. 1 (1895). 
173 251 U.S. 417, 444-45 (1920) (“[O]ur consideration should be of not what the 

Corporation had power to do or did, but what it has now power to do and is doing . . . .”). 
174 Id. at 445 (quoting Swift & Co. v. United States, 196 U.S. 375, 396 (1905)). 
175 Panama Refin. Co. v. Ryan, 293, U.S. 388, 421 (1935). 
176 12 U.S.C. §1904. 
177 Exec. Order No. 11615, 36 Fed. Reg. 15727 (Aug. 17, 1971). 
178 Amalgamated Meat Cutters & Butcher Workmen of N. America v. Connally, 337 

F. Supp. 737, 746 (D.C. Cir. 1971) (quoting Yakus v. United States, 321 U.S. 414, 426 
(1944)). 

179 This doctrine is not discretionary in the sense that the Court can choose not to apply 
it, but that the threshold for when it would apply is so ethereal that the Court has near total 
ability to decide why it does or does not apply in a specific case before it. 
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not considered a “major” question. For instance, the Court used the doctrine 
to protect the tobacco industry from clear authority given to the FDA to 
regulate “articles (other than food) intended to affect the structure or any 
function of the body.”180 

The Court is not afraid to eschew other precedents when they get in the 
way of the iron triangles. In 1990, Congress updated the Clean Air Act, 
giving the EPA the ability (among other things) to regulate emissions from 
power plants when “hazardous air pollutant emissions from those plants 
pose a hazard to either public health or the environment” when “controls 
are available to reduce such emissions.”181 Cost was not a factor required 
by Congress.182 

Despite that fact, the Court often implies purpose to Congress’s 
decisions to leave out specific provisions in statute, especially when a term 
(like “costs”) is used elsewhere.183 In Michigan v. Environmental 
Protection Agency, the Court sought to protect the fossil fuel industry by 
holding that cost must be factored.184 But even this sua sponte decree would 
not save the fossil fuel industry: the EPA had estimated costs, even though 
it was not required by statute to rely on cost. The savings through new 
regulations was to be conservatively $37 billion or as much as $97 billion; 
the cost to upgrade plants under the regulations would cost $9.7 billion.185 
The Court had to be more devious to protect the Elite. The Court accepted 
only numbers proffered by the fossil fuel companies—the direct savings 
from reduction of mercury emissions but not other hazardous pollutants that 
would be simultaneously captured)—of $4 to $6 million per year. By 
neglecting the Court’s own Chevron deference186 and over 900 pages of 

 
180 FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000); 21 U.S.C. § 

321(g)(1)(C). 
181 76 Fed Reg. at 24,988–89 (July 15, 2011); 42 U.S.C. § 7412(n)(1)(A). 
182 See generally, 42 U.S.C. § 7412. 
183 Chicago v. Env’t Def. Fund, 511 U.S. 328, 338 (1994) ( “It is generally presumed 

that Congress acts intentionally and purposely when it includes particular language in one 
section of a statute but omits it in another.”) (internal quotation omitted); Russello v. United 
States, 464 U.S. 16, 23 (1983) (“[Where] Congress includes particular language in one 
section of a statute but omits it in another section of the same Act, it is generally presumed 
that Congress acts intentionally and purposely in the disparate inclusion or exclusion.”) 
(alteration in original) (internal citation omitted). 

184 576 U.S. 743, 760 (2015). 
185 Brief for Federal Respondents at 12, Michigan v. Env’t Prot. Agency, 576 U.S. 743 

(2015) (No. 14-46). This calculation did not include an additional $8 billion per year in tax 
revenue and reduction to employer’s healthcare costs. J.A. vol. 3 at 87, Michigan, 576 U.S. 
743 (2015) (No. 14-46). 

186 Courts must defer to administrative agency interpretations if “the statute is silent or 
ambiguous with respect to the specific issue,” and the agency renders “a permissible 
construction of the statute.” Chevron U.S.A. Inc. v. Nat’l Council, 467 U.S. 837, 843 
(1984). Chevron deference was accepted by the lower courts in the case. Sub nom White 
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EPA analysis,187 the Court struck down the EPA’s regulation and allowed 
Elite industry to continue to pollute the air and water of American 
citizens.188  

The Supreme Court similarly reconstructed the Americans with 
Disabilities Act to prevent business Elites from paying too much for injuries 
caused by factory work. In Toyota Motor Mfg. of Kentucky, Inc. v. Williams, 
the Court reinterpreted the ADA such that the employee’s burden of proof 
for disability (i.e., the severity of disability) was now so high that it would 
be virtually impossible for the plaintiff to qualify for the second part of the 
statute, which states the employee must still be able to work with reasonable 
accommodations.189 This interpretation, when viewed piece by piece, may 
look reasonable but as a whole is unworkable and negated the ADA. 
Congress subsequently amended the ADA to give it purpose again.190 

 
B. Terminating Collective Action by the Working Class 

The Supreme Court has acted as bulwark to the unwritten constitution 
by protecting capitalist elite from collective efforts by workers. In Hoffman 
Plastic Compounds, Inc. v. NLRB, the Court defied the congressionally 
enacted National Labor Relations Act (NLRA) and misread the 
Immigration Reform and Control Act (IRCA) in order to allow large 
employers to fire workers for attempting to unionize.191 Hoffman Plastic 
Compounds terminated (and threatened deportation) for one of the many 
workers hired despite lack of authorization. This had the intended effect to 
stop all other workers from unionizing for fear of retaliation and to eliminate 
legitimate workers from gaining the majority of votes needed to unionize as 
would be their right. The Supreme Court defied statutory command under 
the NLRA to punish the company by providing back pay, erroneously 
stating that the IRCA instead had the remedy.192 The outcome is that 
employers face no punishment for hiring unauthorized workers, thus 

 
Stallion Energy Ctr., LLC v. Env’t Prot. Agency, 748 F.3d 1222 (D.C. Cir. 2014). 

187 See generally, J.A. vols. 1-4, Michigan, 576 U.S. 743 (2015) (No. 14-46). 
188 Michigan, 576 U.S. at 760. 
189 Toyota Motor Mfg., Ky. Inc. v. Williams, 534 U.S. 184, 194-199 (2002). This 

reinterpretation came despite both parties accepting the existing EEOC regulations as 
reasonable. Id. at 194. 

190 ADA Amendments Act (ADAAA), NORTHEAST ADA CTR., https://northeastada.org/ 
resource/ada-amendments-act-adaaa (last visited May 4, 2022); ADA Amendments Act of 
2008, 42 U.S.C. § 12101 (2010). (“An Act To restore the intent and protections of the 
Americans with Disabilities Act of 1990.”). 

191 535 U.S. 137, 140 (2002). 
192 Hoffman Plastic, 535 U.S. at 147. The IRCA is silent about denial of backpay for 

earned wages, and only provides a fine to employers for hiring unauthorized workers, 8 
U.S.C. § 1324a(h)(3), and a fine to unauthorized employees for using falsified documents 
to gain employment—not a total disgorgement of wages, 8 U.S.C. § 1324c(d)(3). 
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allowing for depressed or illegal wages,193 union busting, and decrease in 
whistleblowing, not to mention fewer jobs for citizens.194 The Court’s 
decision protects 3% of the private sector GDP, about 500-billion dollars 
annually by removing or offsetting the penalties for illegal activity against 
immigrants and citizens.195 
 The Court protects the Elite from class action penalties by the people 
as well. In Wal-Mart Stores, Inc. v. Dukes, the Court devised the “one 
stroke” rule for class action lawsuits, giving courts the discretion to deny 
similar but not identical grievances if the causes of action were too 
dissimilar.196 This decision was of course protectionist to the large 
corporation that engaged in nationwide practices of sex-based 
discrimination at multiple levels. The Court later extended this protection 
to arbitration, which already favors companies, by denying class-action 
certification if the contract’s arbitration clause does not explicitly grant 
class actions197; a reverse of traditional policy regarding joinder. Such 
contracts are normally adhesion contracts written by companies to 
disadvantage the interests of employees or consumers.198 
 

C. Addressing the Counterarguments to Supreme Court 
Protectivism 

The Supreme Court cases discussed above are of course not an 
exhaustive showing of the Court’s unwritten duty to protect the property 
and power interests of the Elite. And there are cases that seem to contradict 
my premise completely. This section addresses some of those cases, and—
like the earlier sections—is designed to provide a critical lens to see behind 
the Court’s facial reasoning. Again, “[j]udges never address the 
myth/operational disparity and their resulting political role in their public 
utterances or legal opinions.”199 “[O]ne fundamental question should 

 
193 Unauthorized workers are paid roughly 40% less than U.S.-born workers and 

authorized immigrant workers. Ryan Edwards and Francesc Ortega, The Economic 
Contribution of Unauthorized Workers: An Industry Analysis, 7 (Nat’l Bureau of Econ.  
Rsrch., working paper no. 22834 2016), available at https://www.nber.org/system/ 
files/working_papers/w22834/w22834.pdf. 

194 Knowingly employing unauthorized workers remains a staple of the agriculture, 
construction, and hospitality industries, among others. Jeffrey S. Passel & D’Vera Cohn, 
Industries of Unauthorized Immigrant Workers, PEW RSRCH CTR. (Nov. 3, 2016), 
https://www.pewresearch.org/hispanic/2016/11/03/industries-of-unauthorized-immigrant-
workers/. 

195 Edwards & Ortega, supra note 193, at 3. 
196 Wal-Mart Stores, Inc.v. Dukes, 564 U.S. 338, 350 (2011). 
197 Lamps Plus, Inc. v. Varela, 139 S. Ct. 1407 (2019) (reversing the lower courts). 
198 Cf. Epic Systems Corp. v. Lewis, 138 S. Ct. 1612 (2018) (holding that arbitration 

clauses in take-or-leave employment contracts are enforceable). 
199 (W.Va. S.Ct. Justice) NEELY, supra note 4, at 13. 
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always be asked: cui bono? Who benefits from it?”200 The Elite are the 
hidden beneficiaries. 

The lens with which to understand these cases which appear contrary to 
the Elite is constructed from two parts. The first is the notion of self-
preservation and the second is understanding the minimum satisfaction of 
basic needs. These two elements together—when viewing power dynamics 
and change from authority—are known as Interest Convergence.201  

Self-preservation is a key component to any living entity—organisms, 
like a human being, but also to political or social groups, like nation-states, 
corporations, and factions like the Elite. In short, the Elite will seek to 
maintain their stranglehold on power by maintaining control of government 
and economics amassed at the Founding. This concept is nothing new and 
unsurprising. Therefore, when faced with a formidable challenge to power, 
for example by the working-class majority, or by African Americans and 
their allies, precise concessions may be made to maintain the hierarchy.202 

Professor B. F. Skinner writes: “A government may prevent defection 
by making life more interesting—by providing bread and circuses and by 
encouraging sports, gambling, the use of alcohol and other drugs, and 
various kinds of sexual behavior, where the effect is to keep people within 
the range of aversive sanctions.”203 Through the interest convergence lens, 
one can see how the government has employed each of Skinner’s examples 
to mollify the masses.204 

To consolidate wealth and power, one seeks to limit others’ access to 
resources. However, when the “others” have so little resources as to threaten 

 
200 Pretense, supra note 104, at 382. Miller goes on to say there are “the manifest and 

the latent (or hidden)” beneficiaries. Id.  
201 See Derrick Bell, Brown v. Board of Education and the Interest-Convergence  

Dilemma, 93 HARV. L. REV. 518, 524 (1980) (arguing Brown was decided to save face on 
the world stage emerging from WWII); Anthony Michael Kreis, Gay Gentrification: 
Whitewashed Fictions of LGBT Privilege and the New Interest-Convergence Dilemma, 31 
L. & INEQUALITY (2012) (reviewing the context and reasoning behind the Supreme Court’s 
reversal of Bowers v. Hardwick in Romer v. Evans and the implications for the then-current 
conditions before the Obergefell v. Hodges decision). 

202 Of note, the state routinely uses violence and political prosecution before conceding 
demands of the people. See e.g., David Oppenheimer, Kennedy, King, Shuttlesworth and 
Walker: The Events Leading to the Introduction of the Civil Rights Act of 1964, 29 U.S.F. 
L. Rev. 645 (1995) (describing the campaigns for equality met with water cannons, police 
dogs, and mass arrests that led to the signing of the Civil Rights Act); DORIS STEVENS, 
JAILED FOR FREEDOM, ch. 9, 11 (documenting the political imprisoning of the Silent 
Sentinel women for their silent picketing in front of the White House in demanding 
suffrage). 

203 B.F. SKINNER, BEYOND FREEDOM AND DIGNITY 34 (1971). 
204 For example, ending prohibition; decriminalizing marijuana; opening hair and nail 

salons, bars, and fitness gyms first during the peak of the COVID-19 pandemic. 
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their basic human needs,205 they will—by their own act of self-
preservation—rebel against their oppressor. To prevent or defuse such 
rebellion and preserve one’s elite status, the objective is to concede only the 
minimum required to satisfy the basic human needs, nothing more.  

With the end goal being self-preservation, the Elite, through 
government, will provide only what is necessary. The human needs of the 
citizenry (or formidable subgroups thereof) and self-preservation interest of 
the Elite converge to outcomes which appear to favor the polity. In fact, the 
outcomes always favor both, with minimal disruption to the Elite. I will 
address only a few popular examples below. 

 
i. The Thirteenth, Fourteenth, and Fifteenth Amendments 

Some will be quick to say that even if the Founders did not intend a 
democracy that included all people, they did include the ability to amend 
the Constitution, and thus, the adoption of the Thirteenth, Fourteenth, and 
Fifteenth Amendments cured any preferences and proves the (myth) system 
works. Yet not only were these Amendments the result of civil war, but the 
government, including the Supreme Court, has sought to limit the 
equalizing and democratizing effect of these Amendments. 

First, slavery benefitted private industries in both the South and the 
North.206 In perhaps the most explicit example of interest convergence, 
President Lincoln revealed: “My paramount object in this struggle is to save 
the Union and is not either to save or to destroy slavery. If I could save the 
Union without freeing any slave I would do it.”207 Losing the Southern 
states would mean losing most of the Elite’s control over agriculture, 
including over two-thirds of the world’s cotton supply.208 

 
205 Basic human needs are perhaps best articulated in “Maslow’s Hierarchy of Needs.” 

See Abraham H. Maslow, A Theory of Human Motivation, 50 PSYCH. REV. 370, 372-384 
(1943) (describing a pyramid-like structure requiring physiological needs (food, water, 
shelter) at the base, followed by safety and security to self and the physiological needs, 
then social needs like love and belonging, esteem, and finally the need for self-
actualization).  

206 Douglas Harper, Northern Profits from Slavery, SLAVERY IN THE NORTH, 
 http://slavenorth.com/profits.htmhttp://slavenorth.com/profits.htm (last visited May 4,  
2022); Farai Chideya, ‘Complicity’: How the North Profited from Slavery, NPR: NEWS & 
NOTES (Dec. 7, 2005), https://www.npr.org/2005/12/07/5042377/complicity-how-the- 
north-profited-from-slavery. 

207 Letter from Abraham Lincoln, President of the Uniged States, to Horace Greeley, 
editor and publisher of the New York Tribune (Aug. 22, 1862), reprinted in 5 COLLECTED 
WORKS OF ABRAHAM LINCOLN 388 (R. Basler ed. 1953) (emphasis in original). 

208 Benjamin T. Arrington, Industry and Economy during the Civil War, NAT’L PARK 
SERV. (Aug. 23, 2017), https://www.nps.gov/articles/industry-and-economy-during-the- 
civil-war.htm (“By 1815, cotton was the most valuable export in the United States; by 
1840, it was worth more than all other exports combined. . . . [T]he southern states 
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The Reconstruction Amendments were undermined immediately. The 
Thirteenth Amendment contains the infamous “except as punishment for 
crime” provision, which has been used to maintain near-slavery conditions 
against Black people and other marginalized people.209 The Fourteenth was 
first interpreted by the Supreme Court in the Slaughter-House Cases, which 
granted a single company a monopoly on animal slaughter in New Orleans, 
over the rights of independent butchers.210 The Court interpreted the equal 
protection clause narrowly, to only protect individuals from the federal 
government and not from the states.211 Soon after, the Court completely 
reversed its position on incorporation of the Fourteenth Amendment against 
the states when it needed to protect a different private company.212 

The Fifteenth Amendment was designed to give African Americans the 
right to vote. Immediately after its passing, poll taxes and literacy tests were 
used as best-option proxies to stop Black people from voting.213 Today, the 
Supreme Court will not tamper with state officials closing polling locations 
in Black and non-White areas,214 and will not interfere with other “race 
neutral” methods of voter dilution and suppression that affect non-White 

 
produced two-thirds of the world’s supply of cotton . . . .”). 

209 Brutality to Convicts, N.Y. TIMES at 3 (July 12, 1887), available at  
https://nyti.ms/3Aadsd1https://nyti.ms/3Aadsd1 (or https://timesmachine.nytimes.com/ 
timesmachine/1887/07/12/100921748.html or https://timesmachine.nytimes.com/ 
timesmachine/1887/07/12/100921748.pdf); Parker Yesko, Letter from Parchman: Inside 
Mississippi’s notorious prison, AMER. PUB. MEDIA: REPORTS (May 29, 2018), 
https://www.apmreports.org/story/2018/05/29/inside-parchman-mississippi-notorious- 
prison; Daniele Shelby, How the 13th Amendment Kept Slavery Alive, INNOCENCE PROJECT  
(Sept. 17, 2021), https://innocenceproject.org/13th-amendment-slavery-prison-labor- 
angola-louisiana/ Wendy Sawyer, How Much Do Incarcerated People Earn in Each State?,  
Prison Policy Initiative (Apr. 10, 2017), https://www.prisonpolicy.org/blog/2017/04/10/ 
wages/https://www.prisonpolicy.org/blog/2017/04/10/wages/; See generally 13TH  
(Forward Movement 2016) (documenting the history of incarceration as a means of labor 
exploitation and a profiteering source).  

210 83 U.S. 36 (1872). 
211 Id. at 78-79. 
212 Santa Clara Cnty. v. Southern Pac. R. Co., 118 U.S. 394, 396 (1886) (“The court 

does not wish to hear argument on the question whether the provision in the Fourteenth 
Amendment to the Constitution, which forbids a State to deny to any person within its 
jurisdiction the equal protection of the laws, applies to these corporations. We are all of 
opinion that it does.”) (Waite, C.J.). 

213 E.g., Lassiter v. Northampton Cnty. Bd. of Elections, 360 U.S. 45 (1959) (upholding 
literacy test); Breedlove v. Suttles, 302 U.S. 277 (1937) (upholding Georgia poll tax). 

214 Brnovich v. Democratic Nat’l Comm., 141 S. Ct. 2321, 2345 (2021); Cf. Tom 
McCarthy, More than 1,000 US Polling Sites Closed Since Supreme Court Ruling, Report 
Finds, THE GUARDIAN (Sept. 11, 2019), https://www.theguardian.com/us-news/2019/ 
sep/11/us-polling-sites-closed-report-supreme-court-ruling. 
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voters.215 Of course, this statistically hinders democracy while protecting 
members of government sympathetic to the Elite. 

 
ii. Brown v. Board of Education and the Civil Rights Era 

Another of the most common counterarguments comes under the 
Warren Court, primarily the watershed Brown v. Board of Education216 and 
the maintenance of the Civil Rights Act of 1964 and Voting Rights Act of 
1965. Indeed, these are very pro-worker and pro-individual rights, and not 
necessarily pro-capital. But one must look at interest convergence. 

The plaintiffs in Brown did not seek integration, but rather equal funding 
and quality schools for Black children.217 They knew that integration would 
lead to greater animosity and violence; integration also led to the 
termination of Black schoolteachers (who also serve as Black role models 
for students) that would not be rehired at White or integrated institutions. 
Integration was simply the cheaper alternative.218 

More importantly, the government’s interest was to appeal to other 
countries on the world stage. Having just defeated Nazi fascism in World 
War II, the United States looked shameful for having the same segregation 
and caste system as Hitler’s Germany. In fact, Hitler took cues from the 
U.S. caste system.219 

Looking beyond the immediate “win” found in the “equality for all” 
principle of the myth system, the Supreme Court spent the next decades 

 
215 See e.g., Shelby Cnty. v. Holder, 570 U.S. 529 (2013) (striking section five of the 

Voting Rights Act despite congress reauthorizing it in 2007); Rucho v. Common Cause, 
139 S. Ct. 2484, 2510 (2019) (hiding behind the “political question” doctrine despite two 
districts having been previously identified as unconstitutional gerrymanders and the 
admission by a state representative that “I propose that we draw the maps to give a partisan 
advantage to ten Republicans and three Democrats, because I do not believe it’s possible 
to draw a map with eleven Republicans and two Democrats.”) (Kagan, J., dissenting) 
(cleaned up); Brnovich v. Democratic Nat’l Comm. 141 S. Ct. 2321 (2021) (allowing the 
termination of long-existing voting measures that provided ballot access to Native 
Americans and other marginalized groups in Arizona despite the fact that no evidence of 
voter fraud existed). 

216 347 U.S. 483 (1954). 
217 Charise Cheney, The Brown v. Board of Education Case Didn’t Start How You Think 

It Did, PBS: NEWS HOUR (May 19, 2019), https://www.pbs.org/newshour/education/the-
brown-v-board-of-education-case-didnt-start-how-you-think-it-did. 

218 Cf. Sweatt v. Painter, 210 S.W.2d 442, 447 (1948) (finding separate but equal 
schooling had been achieved after appropriating $2 billion for land and construction and 
$500,000 annually for upkeep of the Texas State University for Negros). 

219 Becky Little, How the Nazis Were Inspired by Jim Crow, HISTORY (Mar. 26, 2021), 
https://www.history.com/news/how-the-nazis-were-inspired-by-jim-crow; Ira Katznelson, 
What America Taught the Nazis, THE ATLANTIC (Nov. 2017), available at  
https://www.theatlantic.com/magazine/archive/2017/11/what-america-taught-the-
nazis/540630/. 
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stalling, containing, and ceasing the effect of Brown. The Massive 
Resistance campaign to eliminate public schooling while providing 
government vouchers to allow White children to attend all-White private 
schools survived for more than a decade.220 The Court allowed the 
gerrymandering of school districts to create or maintain segregation in a de 
facto capacity.221 It allowed local taxes to be allocated along redlined and 
gerrymandered districts,222 causing some of the greatest racial and 
economic disparities in education to reemerge.223  

In Shelby County v. Holder, the Court invalidated section five of the 
VRA,224 prompting the states regulated by that section to immediately enact 
voter suppression provisions.225 The Court had reasoned that section five 
criterion was outdated, despite the fact that the VRA had been scrutinized 
by Congress in 2002.226 Yet in other situations not affecting the Elite, the 
Court has accepted Congress’s subsequent inaction as an affirmative 
gesture.227 

Historical and political context are often avoided when discussing the 
Supreme Court. But with a little research, one can peek behind the curtain 
of the myth system and understand what is really being considered and 
decided. 

 
CONCLUSION 

The purpose of this paper is not to expand on the idea that modern 
America is being run by the mega-corporations and heads of industry, but 
to demonstrate and provide a lens to provide clarity to American 
governance. The promises of the Constitution’s preamble and text are still 
working as intended. “[I]t should be emphasized that very little ‘just 
happens’ in the social order. [One must] ask the essential question—who 

 
220 Green v. Cnty. Sch. Bd. of New Kent, 391 U.S. 430 (1968) (ending the practice). 
221 E.g., United States v. Scotland Neck City Bd. of Educ., 407 U.S. 484 (1972). 
222 San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973); ROTHSTEIN, supra 

note 143. 
223 Fault Lines, EDBUILD.ORG, https://edbuild.org/content/fault-lines (last visited Apr. 

15, 2021) (providing graphical and statistical data of the country’s most segregated and 
financially disparate adjacent school districts). 

224 570 U.S. 529, 556-57 (2013). 
225 Michael Cooper, After Ruling, States Rush to Enact Voting Laws, N.Y. TIMES (July 

5, 2013), https://www.nytimes.com/2013/07/06/us/politics/after-Supreme-Court-ruling-
states-rush-to-enact-voting-laws.html. 

226 Shelby Cnty., 570 U.S. at 562, 564-65 (Ginsburg, J., dissenting). 
227 E.g., Arizona v. United States, 567 U.S. 387, 453 (2012) (“The Court infers from 

Congress' decision not to impose federal criminal penalties that Congress intended to pre-
empt state criminal penalties.”) (Alito, J., dissenting in part, concurring in part) (emphasis 
in original). 
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benefits from social institutions?”228 The primary purpose of the 
Constitution—the written and unwritten—is not to protect the rights of all 
Americans but protect consolidated power. The rights enjoyed and 
attributed to the written Constitution are a secondary priority to the property 
rights and interests of a small faction of elitist capitalists.  

The word democracy is not included in the written constitution. 
Struggles of class and equality are not a ‘new phenomenon’ due to some 
failing of one race, or members of a political party, or a lack of pulling on 
one’s bootstraps. 

But now the question is: is it possible to make the beloved elements of 
the written constitution (i.e., “[to] establish Justice, insure domestic 
Tranquility, provide for the common defense, promote the general Welfare, 
and secure the Blessings of Liberty to ourselves and our Posterity”)229 not 
a part of the myth system, but the operational system? Congressional acts 
under the current Constitution would require the consent of the iron 
triangles, and the Supreme Court has shown itself willing to creatively 
intervene in “political” or “major” questions when the other branches of 
government threaten the Elite. 

Could a new amendment be passed, granting positive rights to the 
people, like F.D.R.’s Economic Bill of Rights?230 This may be the path of 
least resistance, but to bypass Congress, two-thirds of the states would have 
to call a constitutional convention and then three-fourths agree to the 
amendment—an equally difficult task. 

Could a majority of the Justices on the Supreme Court be replaced with 
ones that would reinterpret the written text to hold the individual rights of 

 
228 SECRET CONST., supra note 17, at 52. 
229 U.S. CONST. preamble (emphasized to be interpreted as “our” meaning all citizens, 

not just the Elite). 
230 “We have come to a clear realization of the fact that true individual freedom cannot 

exist without economic security and independence. ’Necessitous men are not free men.’ 
People who are hungry and out of a job are the stuff of which dictatorships are made. In 
our day these economic truths have become accepted as self-evident. We have accepted, 
so to speak, a Second Bill of Rights under which a new basis of security and prosperity can 
be established for all—regardless of station, race, or creed. Among these are: The right to 
a useful and remunerative job in the industries, or shops or farms or mines of the nation; 
The right to earn enough to provide adequate food and clothing and recreation, The right 
of every farmer to raise and sell his products at a return which will save him and his family 
a decent living; The right of every businessman, large and small, to trade in an atmosphere 
of freedom from unfair competition and domination by monopolies at home or abroad; The 
right of every family to a decent home; The right to adequate medical care and the 
opportunity to achieve and enjoy good health; The right to adequate protection from the 
economic fears of old age, sickness, accident, and unemployment; The right to a good 
education. All of these rights spell security. . . .” F. Roosevelt, State of the Union Message, 
90 Congressional Record 57 (78th Congress, 2d Session, Jan 11, 1944). 
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the many over the few? While possible, the number of procedural hurdles 
in the written constitution and continued suppression of democracy makes 
this just as unlikely, at least in the foreseeable future. 

  Perhaps the rise of a new (non-corporatist) global leader—one with an 
economic and political philosophy that follows, say, John Lilburne and not 
John Calvin231—would cause a shift in public perception great enough to 
change America’s ethic? Or would it be necessary to declare independence 
once again?232  

 

 
231 Living just one century apart, both Johns were Christian philosophers of English 

descent. John Calvin, of course, developed to the Protestant Ethic, but John Lilburne 
developed the notion that rights are inherent to all humans and not created by a government 
of men.  

232 I do not suggest this option, but historically, such a monumental shift in government 
ethos has only occurred through revolutionary means, especially when “the principal goal 
is survival of the State, and thus ultimately the survival and furtherance of the interests of 
those who control the State and who profit most from societal activities.” Toward a 
Definition, supra note 39, at 666; see also CARL FRIEDRICH, CONSTITUTIONAL REASON OF 
STATE: THE SURVIVAL OF THE CONSTITUTIONAL ORDER 4-5 (1957) ("[T]he State's first law 
of motion [is] the doctrine that whatever is required to insure the survival of the State must 
be done by the individuals responsible for it, no matter how repugnant such an act may be 
to them in their private capacity as decent and moral men."). 
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THE ARGUMENT AGAINST AFFIRMATIVE CONSENT 
 

By: Madison Benson 

 
ABSTRACT 

Rape law has long been an issue among legal scholars. From the 
beginnings of written law, rape has been highly gendered and has looked 
skeptically on those who bring claims. Even now, scholars dispute the best 
way to define rape in American statutes. Some argue that the current model 
is sufficient – a non-consent standard which is often proven using evidence 
of use of force by the perpetrator or resistance by the victim. Others argue 
that there should be per se prohibitions on sex based on power imbalances 
in certain relationships. Others still advocate for an affirmative consent 
standard, believing it will clear up confusion in current law, allow for easier 
prosecution of perpetrators, and advance women’s rights to their own 
bodies. However, affirmative consent laws can actually be harmful to both 
suspects and victims of rape. This theory ignores large amounts of victims 
who are in continuous, long-term relationships with their attackers and also 
places the onus on women to explicitly express their consent rather than 
expecting men to understand that “no” means “no.” Instead of 
implementing an affirmative consent standard, we should look to dispel 
cultural rape myths and pass legislation which recognizes that coerced 
consent is not consent.  

 
INTRODUCTION 

Rape, or forcible sex, has been criminalized since the time of the Code 
of Hammurabi in mid-1700 B.C.1, where the punishment for the offense 
depended on the marital status of the woman assaulted, as rape was 
considered ether a property crime or crime of adultery rather than a crime 
against a person.2 Through time, rape law changed to be considered a crime 
against individual persons and now falls within the broader legal concept of 
“sex crimes” or “sexual offenses.3” The Model Penal Code has defined rape 
as sexual intercourse committed by a male against a female (not his wife) 
by force, threat of force, or if the female was incapacitated or unconscious.4 

 
1 CODE OF HAMMURABI, ttps://avalon.law.yale.edu/ancient/hamframe.asp (last visited 

Jan. 29, 2023). 
2 Id. 
3 See Ariz. Rev. Stat. § 13-1401. 
 
4 Model Penal Code § 213.1. 
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Thus, rape under the MPC was no longer a property crime.5 Despite those 
changes, feminists during the sexual revolution of the 1960s-1980s began 
to advocate for new, broader rape laws which included marital rape and 
focused less on the “force” element.6 Some feminists also pushed for a new 
conception of rape as a crime of violence, rather than a crime of sex.7 
Specifically, Susan Brownmiller advocated for this view in her book 
Against Our Will: Men, Women and Rape in 1975 with the hope that this 
conceptualization would force the public to take rape more seriously8. Other 
feminists, such as Catherine MacKinnon, have pushed back on this 
approach, claiming it creates a narrow view of rape as being only a violent 
crime.9 

Now, most states do not have gendered rape laws, and marital rape is no 
longer an exception to the law.10 However, feminists continue to struggle to 
bring attention to rape as a continuing, systematic problem which affects 
women broadly.11 Some feminists – often referred to as dominance 
feminists – advocate for increased criminalization in sex crimes and more 
narrow definitions of legal sex.12 Several of these dominance feminists 
advocate for an affirmative consent requirement and per se prohibitions of 
certain sexual relationships based on power differences.13 However, 
increasing criminalization will not change how society views sex, female 
sexuality, or victims and will not address the societal causes of rape. 
Additionally, a switch to affirmative consent will not address all concerns 
that advocates have regarding current consent laws and may also aggravate 
cultural myths about rape.  

 
 
 
 

 
5 Id. 
6 See e.g., Susan Estrich, Rape, 95 YALE L.J. 1087, 1105-21 (1986) [hereinafter 

 Estrich]. 
7 Id. at 1114. 
8 Susan Brownmiller, AGAINST OUR WILL: MEN, WOMEN AND RAPE (Ballantine  

Books 1993) (1975). 
9 Catherine A. MacKinnon, Sexuality, in TOWARD A FEMINIST THEORY OF STATE, 126, 

127 (Cambridge: Harvard Univ. Press) (1989) [hereinafter MacKinnon]. 
10 Ariz. Rev. Stat. § 13-1406. 
11 See MacKinnon, supra note 9; see also Estrich, supra note 6. 
12 Janet Halley, The Move to Affirmative Consent, 42 J. OF WOMEN IN CULTURE AND 

SOC’Y. 257, 258-64 (2016). 
13 See generally Robin West, Sex, Law, and Consent, GEO. L. FAC. WORKING PAPERS,  

(2008); see also Michal Buchhandler-Raphael, The Failure of Consent: Re- 
Conceptualizing Rape as Sexual Abuse of Power, 18 MICH. J. OF GENDER AND L., 147 
(2011) [hereinafter Buchhandler-Raphael]. 
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I. THE ARGUMENT FOR AFFIRMATIVE CONSENT 
 One staunch advocate for affirmative consent requirements in rape law 

is Professor Stephen J. Shulhofer, a professor at New York University 
School of Law and elected member of the American Law Institute.14 In his 
1998 book Unwanted Sex: The Culture of Intimidation and the Failure of 
Law, Schulhofer proposed affirmative consent as an alternative to absence 
of consent doctrine in rape law.15 Schulhofer posits that affirmative consent 
requirements will, first, expand the criminal law to encompass situations 
where there was no meaningful consent, but the current law does not allow 
for it to be criminalized, and second, that they will change the culture around 
sexual autonomy.16  

 
A. Expanding Rape Law 

 Although substantive criminal law varies in each jurisdiction, many 
dominance feminists and feminist legal scholars have a concern that rape 
laws nationwide do not cover enough situations which they consider to be 
rape.17 Schulhofer cites several specific instances to support this point, 
including a case where a woman’s silence upon being picked up and carried 
off by a large, strange man amounted to consent.18 Because, in many 
jurisdictions, non-consent must be explicit and/or accompanied by 
resistance to physical force, a person who freezes in terror during a sexual 
assault can be assumed to have consented to the attack.19 Additionally, a 
woman who is extremely inebriated, but not unconscious, who is physically 
picked up and carried to a booth at a restaurant and penetrated by four men 
can assume to have consented because she was too drunk to physically 
resist, but not drunk enough to be unconscious.20 If these jurisdictions had 
an affirmative consent standard rather than a non-consent and force 
standard, claims Schulhofer, these men likely would have been found guilty 
of rape.21  

 
14 ALI Members, THE AMERICAN LAW INSTITUTE. https://www.ali.org/members/ 

member/195823/. 
15 See Mara Wilson, ‘Unwanted Sex,’ 20 Years Later, THE ATLANTIC (October 21, 

2018). https://www.theatlantic.com/letters/archive/2018/10/stephen-schulhofers- 
unwanted-sex-20-years-later/573241/. 

16 Stephen J. Schulhofer, Rape in the Twilight Zone: When Sex Is Unwanted but Not 
Illegal, 38 SUFFOLK UNIVERSITY L. REV., 413, 418, 423 [hereinafter Schulhofer].  

17 Id. at 413; see also, MacKinnon, supra note 9; Estrich, supra note 6 at 1106-1120. 
18 Schulhofer, supra note 16, at 414-18. 
19 Id. at 414.  
20 Id. at 416-417. 
21 Id. at 420.  
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 According to proponents of affirmative consent, the problem with a 
mere non-consent standard is that the concept of consent is very vague.22 
The force and resistance requirements of rape law were often used in 
tandem with non-consent requirements; the use of force and the victim’s 
physical resistance serve as evidence of non-consent.23 However, as the 
above examples illustrate, not every instance of non-consent includes 
physical force by the perpetrator or physical resistance by the victim. Thus, 
what qualifies as non-consent in these scenarios is harder to define and write 
into statutes. Rather than attempting to define what non-consent is or what 
it looks like, legal scholars like Schulhofer advocate for a simpler way to 
identify lack of consent: absence of affirmative consent.24 If the women did 
not explicitly state that they wanted to engage in the sexual activity, then 
the presumption is that they did not consent, and the proceeding sexual 
activity was rape.25 By eliminating the grey areas of identifying when and 
if an encounter became mutually consensual, perpetrators of sexual assault 
will more easily be convicted. 

 
B. Changing Cultural Views of Sexual Autonomy 

 According to Schulhofer, the reason why the law reads consent into 
scenarios where, objectively, there was none is because the law under-
protects sexual autonomy.26 And the reason the law under-protects sexual 
autonomy is because our culture undervalues sexuality generally.27 
Schulhofer points out that the government offers more protections to sale of 
land than to sexual intimacy, something he believes is an indicator that we 
do not value sexual autonomy enough.28 Schulhofer argues that if we 
change the criminal law to value sexual autonomy more—through 
affirmative consent requirements and other considerations—we can change 
culture to recognize sexual autonomy as a core right.29 Without the backing 
of the law, people will be unable to “control the boundaries of their own 
sexual lives” and culture will never respect those boundaries.30  

 Schulhofer’s main concern in changing culture is with regard to 
respecting women’s sexual autonomy.31 When he received harsh criticism 
for his proposal of affirmative consent laws, Schulhofer noted that men who 

 
22 Id.; See also Buchhandler-Raphael, supra note 13, at 215. 
23 Buchhandler-Raphael, supra note 13, at 165. 
24 Schulhofer, supra note 16, at 419. 
25 Id.  
26 Id. at 421. 
27 Id.  
28 Id.  
29 Id. at 423. 
30 Wilson, supra note 15.  
31 Id. 
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want women to “clearly communicate her objections” in order to claim rape 
believe that it is men’s right to enter women unless and until she clearly, 
loudly, and unambiguously conveys no.32 This is the problem with the 
current law. Schulhofer believes that implementing an affirmative consent 
standard will force men to reconsider this notion and instead obligate them 
to respect women’s bodies unless and until they are granted authentic 
permission.33  

 While Schulhofer acknowledges that a law as broad as affirmative 
consent could “have some negative effects,” he still believes that the laws 
will do more to improve society than harm it.34 Although affirmative 
consent standards would undoubtedly increase criminalization 
substantially, Schulhofer justifies the broadness by comparing the standards 
to speed limits.35 If most men know that the standard is affirmative consent, 
the “overwhelming majority” will seek affirmative consent in their sexual 
encounters.36 Schulhofer compares the standard to speed limits in another 
way. Speed limits are routinely violated and are expected to be routinely 
violated. However, if the speed limit is 45 miles per hour, many people may 
go 50, but few will push their luck and attempt to reach 100 miles per hour. 
Thus, if the standard for consent is as stringent as “clear, authentic 
permission” before each different sexual act in sexual encounter, more 
instances of non-consent (like the woman who froze in fear) will not be 
taken by men to signify consent.37 This is how affirmative consent can 
change cultural views of non-consent and force men to respect the sexual 
boundaries of women. 

 
II. THE ARGUMENT AGAINST AFFIRMATIVE CONSENT 

 The proponents of affirmative consent view this standard as the idea 
way to expand rape law, make rape law clearer, and create meaningful 
cultural change. However, the actual effect of implementing such a standard 
may not only be less impactful than proponents hope but could also have 
serious negative consequences. This section will address five concerns 
about the implementation of affirmative consent standards. The first part 
will discuss how affirmative consent standards will not solve all evidentiary 
issues that arise in many rape cases. The second part will counter the notion 
that criminal law can have a substantial impact in changing culture more 

 
32 Id. 
33 Id. 
34 Id. 
35 Jacob Gersen & Jeannie Suk, The Sex Bureaucracy, 104 CAL. L. REV., 881, 930-31 

(2016) [hereinafter The Sex Bureaucracy]. 
36 Id. 
37 The Sex Bureaucracy, supra note 35, at 930-31. 
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broadly. The third part will address how, if the law could change culture, 
affirmative consent standards will not actually help women’s sexual 
autonomy. The fourth part will examine how affirmative consent standards 
may contribute to current rape myths and stereotypes. The final part will 
explain how government intervention in sex stems not from a desire to help, 
but to control the sexual lives of the public. 
 

A.  Evidentiary Concerns  
 An affirmative consent standard would solve some evidentiary issues 

that arise during trials. In cases where both parties agree on what happened 
but disagree on whether the conduct of the alleged victim constituted 
consent or not, an affirmative consent standard would make the case easier. 
However, as Schulhofer notes, “yes” does not always mean “yes.” This is 
why Schulhofer does not just advocate for affirmative consent, but for 
“authentic permission,” meaning that the consent was given freely. In this 
way, the same evidentiary issues that arise now could arise under an 
affirmative consent standard. If the defendant feels as if the “yes” was freely 
given and “enthusiastic,”38 but the victim claims the “yes” was a result of 
pressure and was not “enthusiastic,” then once again the case will be 
decided by a jury determining which witness is more believable.  

 Additionally, switching to affirmative consent will not address all cases 
where evidence is a matter of “he said/she said.” While many issues of 
consent may arise where the defendant and victim agree on what happened, 
but not on what constituted consent, there are also cases where the victim 
and defendant give conflicting narratives about what occurred. For 
example, the victim and defendant in State of New Jersey In the Interest of 
M.T.S., both told conflicting stories about a sexual encounter.39 There, the 
victim claimed that the defendant penetrated her while she was sleeping, 
but the defendant claimed that the victim had asked him to come to her room 
and consented to the encounter.40 In cases like these, the issue of 
determining which person is telling the truth will remain central to the case. 
A defendant may claim that the victim gave affirmative consent, the victim 
may deny doing so, and the jury will be left to determine which story is 
more believable. Thus, switching to an affirmative consent standard will not 
make prosecution of many cases easier because evidentiary issues may 
remain. 

 
 

 
38 Id. at 925.  
39 State in Int. of M.T.S., 129 N.J. 422, 426 (1992). 
40 Id. at 426-28. 
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B. Changing Culture Through Criminal Law Is Not 
Possible 

 Advocates of affirmative consent laws, like Schulhofer, claim that 
these laws can change cultural notions of sexual autonomy and respect for 
people’s sexual boundaries.41 However, Schulhofer’s argument is flawed. 
For numerous reasons, the cultural change which Schulhofer envisions is 
not possible through mere implementation of affirmative consent laws. 
First, it is unclear how this change to rape law will change culture when past 
attempts have failed. The physical resistance requirement of rape law is 
widely acknowledged by many feminists as being problematic and an 
unrealistic expectation of how rape actually occurs.42 As a result of feminist 
pushes for reform, most jurisdictions have dropped the resistance 
requirement from their laws.43 However, resistance is still often utilized by 
courts to examine other elements of the crime, such as consent or force.44 
Judges and juries may infer consent or absence of force from lack of 
physical resistance by the victim. In this way, actual changes to the written 
criminal law have not only failed to change how the law is implemented, 
but they have also failed to change prevailing cultural notions of resistance. 
If culture had changed to reflect the rejection of resistance being a necessary 
and “normal” response to rape, then courts would not continue to find 
resistance (or lack thereof) probative.  

 Schulhofer’s claims of cultural change also demonstrate a lack of 
understanding in how many victims of sexual assault internalize and cope 
with their experiences. In 2014, the Department of Justice released a report 
on rape and sexual assault victimization of women aged eighteen to twenty-
four from 1995 through 2013.45 The study found that of those women who 
experienced rape and sexual assault, eighty percent of student victims and 
sixty-seven percent of non-student victims did not report the incidents to 
police.46 The reasons for not reporting varied. Twelve percent of student 
victims claimed the incident was “not important enough” to report and 
nineteen percent of non-student victims claimed they did not report because 
police would not or could not help.47 Ten percent of both student and non-
student victims stated that they did not report because they did not want the 

 
41 Schulhofer, supra note 16, at 423. 
42 See generally Buchhandler-Raphael, supra note 13; Estrich, supra note 6; Aya  

Gruber, Rape, Feminism, and the War on Crime, 84 WASH. L. REV., 581 (2009). 
43 Buchhandler-Raphael, supra note 13. 
44 Id. at 176. 
45 Sofi Sinozich & Lynn Langton, Special Report: Rape and Sexual Assault  

Victimization Among College-Age Females, 1995-2013. U.S. DEPT. OF JUST. (Dec. 2014). 
46 Id. at 1. 
47 Id. at 9. 
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perpetrator of the assault to get in trouble with the law.48 Finally, twenty 
percent of both groups did not report from fear of reprisal.49 These statistics 
reveal that all victims of sexual assault handle the situations differently, and 
the majority do not ever report the incident to police.50 Changes to culture 
surrounding sexual autonomy and how consent can be legally given are 
unlikely to change whether victims report the incidents to police. While 
some may feel that prosecution is more likely or that police would be more 
likely to help them, this was not the reason for non-reporting that most 
victims gave.51 For the victims who do not report for fear of reprisal, 
changes to affirmative consent will not assuage those fears. The criminal 
law can only do so much to change the cultural notions of rape.  

 Another flaw in Schulhofer’s reasoning is he assumes that law 
enforcement will adapt to the new standards and cease current gatekeeping 
practices. Currently and historically, law enforcement has spent more effort 
policing the concept of rape than rape itself.52 Police and prosecutors have 
conducted abusive interrogations of victims and even threatened to 
prosecute victims for filing false complaints.53 Police nationwide also 
continually fail or refuse to investigate numerous rape complaints.54 Part of 
the reason for these police failures and instances of misconduct stem from 
widespread belief in “rape myths,” or “prejudicial, stereotyped, or false 
beliefs about rape.55” A large portion of the population believes one or more 
rape myths, and police are no exception. Some myths have fallen out of 
popular belief, but are still held by some, such as the myth that women who 
wear revealing clothing were “asking” to be raped.56 However, many myths 
are still common, including the myths that most sexual assault is committed 
by strangers, that false reports of rape are common, and that women who 
are sexually promiscuous are not able to be raped.57 These myths are 
impediments to changes in police gatekeeping and culture for two reasons. 
First, none of these myths are directly tied to the issue of affirmative 
consent, and so a change to the law will not dispel these myths. Second, the 
majority of police officers are men58 and part of the reason so many men 

 
48 Id. 
49 Id. 
50 Id. 
51 Id. 
52 Corey Rayburn Yung, Sex Panic and Denial, 21 NEW CRIMINAL L. REV., 458, 468 

(2018). 
53 Id. at 469. 
54 Id.  
55 Id. at 470. 
56 Id. at 471. 
57 Id. at 470-71. 
58 Frank Rudy Cooper, “Who’s the Man?”: Masculinities Studies, Terry Stops, and  
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believe rape myths is that they allow them to distance their sexual 
encounters from rape.59 The more that an instance of rape looks like what a 
particular officer or group of officers engage in, the more likely they are to 
deny that it is rape. The more the definition of rape looks less like what 
officers engage in, the more comfortable they will feel about their own 
actions. Thus, if mere absence of affirmative consent makes a sexual 
encounter illegal, officers may be less inclined to believe victims or 
investigate complaints. Schulhofer does not propose how to end police 
gatekeeping or police belief in rape myths, but instead seems to place blind 
faith in law enforcement, and the rest of society, to change its culture around 
sexual autonomy. 

 The third issue with Schulhofer’s theory is that his analogy to speed 
limits is dependent on the assumption that many, if not most, instances of 
sexual assault are simply misunderstandings by perpetrators. Like speed 
limits, he argues, “[i]f people know what the rules of the road are...the 
overwhelming majority will comply with them.”60 Essentially, if men knew 
what the requirements of consent are, the overwhelming majority will 
obtain affirmative consent before sexual encounters. This proposition has 
numerous flaws, but one issue lies in that Schulhofer seems to assume that 
many instances of sexual assault are not committed with malicious intent. 
Under this assumption, men violate women’s sexual boundaries because 
they do not understand what those boundaries are and are not sure when 
consent has occurred. With an affirmative consent standard, this would all 
be cleared up and men would know when to stop and when it is okay to 
continue. This may be true for some men, and many men expressed fear of 
being held responsible for “failure to properly interpret a woman’s 
desires”61 after Schulhofer published his book in 1998. However, the 
assumption that many sexual assaults are unintentional does not align with 
many legal scholars or with data on sexual assault. Catherine MacKinnon 
posits that rape is not the result of men misunderstanding women, but rather 
an expression of male domination and desire: men rape because it makes 
them feel good.62 Data from the DOJ study highlights that eleven percent of 
students and twelve percent of non-students were sexually assaulted by a 
perpetrator using a weapon.63 Additionally, fifty-seven percent of students 
and sixty-three percent of non-students suffered an injury during the 

 
Police Training, 18 COLUM. J. GENDER & LAW, 671, 675-76 (2009). 

59 Yung, supra note 52, at 471. 
60 The Sex Bureaucracy, supra note 35 at 930-31 (internal quotation marks omitted). 
61 Wilson, supra note 15. 
62 MacKinnon, supra note 9, at 145. 
63 Sinozich & Langton, supra note 45 at 5. 
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assault.64 Use of weapons and causing injury refute any notion that a 
significant number of sexual assaults are the result of misunderstanding or 
mistake. Broken bones and cuts could rarely (if ever) be claimed to stem 
from an encounter which either party believed to be consensual.  

 Finally, Schulhofer’s hope at reforming culture through criminal law 
presumes not only that criminalization will deter non-consensual sex, but 
also that placing defendants in prison will help them and society at large. If 
Schulhofer is correct that affirmative consent laws will increase conviction 
rates for sexual assault and rape, then more men will be imprisoned. 
Increased incarceration and criminalization fuels the neoliberal emphasis on 
anti-collectivist, laissez-faire capitalism which began with the Nixon 
campaign and continued through Reagan’s presidency.65 The War on Crime 
and subsequent War on Drugs involved politicians – from both parties – 
engaging in vitriolic discourse intended to frighten “average,” law-abiding 
citizens and fuel race and class biases.66 In the same way people cling to 
rape myths to distance themselves and their experiences from the concept 
of rape, people believed myths about the violent criminals spun by 
politicians. The violent criminals that the average Americans should fear 
were portrayed as inhuman, having no empathy, and committing crimes for 
no reason other than he enjoys breaking the law.67 These violent criminals 
were also often portrayed as young men of color.68 The goals of the “tough-
on-crime” decades were increased criminalization and harsher punishments 
resulting in extremely high rates of incarceration.69 These laws 
disproportionately affected lower-income Black and Latino men, and thus 
devastated lower-income Black and Latino communities.70 Increasing 
criminalization in this era did not improve society, but rather degraded it. 
Placing more humans in jail cells cannot help society because imprisonment 
is a heavy burden on a community, both economically and socially.  

 
C. Affirmative Consent Laws Would Not Help Women or 

Victims 
 Even if the criminal law could change social norms and general culture 

around consent and sexual autonomy, this change would not be beneficial 
to victims specifically or women generally. When feminist movements turn 
to criminal law in an effort to advance women’s rights, they embrace not 

 
64 Id. 
65 Gruber, supra note 42, at 618-619. 
66 Id. at 621. 
67 Id. at 620-622. 
68 Id. at 622. 
69 Id.  
70 Id. at 618-621. 
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only the neoliberal, carceral movement, but also embrace permanent female 
victimhood.71 Schulhofer specifically claims that a move to an affirmative 
consent standard will force men to listen to women before engaging in 
sexual intercourse.72 While Schulhofer contends that this standard is not 
patronizing or condescending, his theory rests entirely on the assumption 
that men are always the initiators of sex and that women will simply accept 
or reject each advance as it comes. In addition to dismissing female sexual 
autonomy in this way, Schulhofer’s statements are also exceedingly 
heteronormative and dismissive of other instances of rape outside of male-
on-female rape. If this is the discourse Schulhofer wants to engage in, and 
if this is the cultural change he wants to see, then women should consider 
themselves potential victims and men should consider themselves potential 
perpetrators and never the other way around. Because Schulhofer has 
emphasized the gendered nature of these roles, the cultural change he strives 
for could include men never seeing themselves as victims, assuming they 
must always be the sexual aggressors and that their consent is unimportant 
or irrelevant. Meanwhile, women should simply sit back and wait for men 
to initiate any encounter and then give their clear consent. And as for sex 
involving two persons of the same sex, or involving anyone who identifies 
with neither sex, they are once again left out of the discourse. In an effort to 
create progressive change, Schulhofer has embraced very traditional views 
on sex. 

 Schulhofer’s disregard for male rape is particularly concerning. Male 
victims of rape are even less likely than female victims to report the assault 
to police.73 When men are raped by other men they face potential 
homophobia from police, prosecutors, judges, and juries regardless of their 
sexual orientation.74 Ignoring male victims of sexual assault is not only 
damaging to male victims, but also to women. By over-emphasizing the 
gendered nature of rape, women have been cast as permanent victims or 
potential victims who need to protection of men (particularly hyper-
masculine police officers or relatives) to survive.75 This has also prevented 
men from seeing themselves as potential victims rather than just potential 
perpetrators.76 In seeing themselves only as potential rapists, men may be 
less likely to view certain types of non-consensual sex as rape out of fear a 
similar accusation could be brought against them. If instead men see 
themselves as potential victims, they may be more empathetic toward 

 
71 Id. at 609, 623. 
72 Wilson, supra note 15. 
73 Bennett Capers, Real Rape Too, 99 CALIFORNIA L. REV., 1259, 1262 (2011). 
74 Id.  
75 Id. at 1298. See also, Cooper, supra note 58. 
76 Capers, supra note 73, at 1306 
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victims when they come forward after a non-consensual sexual encounter.77 
For example, men may be more understanding of a woman who does not 
resist the rapist because she is frozen with fright if they can imagine 
themselves in the same situation.78 Thus, by emphasizing gender in rape 
law, Schulhofer reduces women as a whole to a permanent state of continual 
victimization.  

Additionally, an affirmative consent standard does not, as Schulhofer 
claims, place the onus on men to obtain consent before proceeding in a 
sexual encounter.79 Rather, this standard continues to place the burden on 
women to clearly communicate their consent. If the problem with the 
current standard is that the burden is on women to clearly communicate their 
non-consent,80 how is this much different? The burden is once again on 
women to be extremely clear about what they want because society believes 
that men should not be expected to be able to read even the most basic body 
language, like a woman paralyzed with fear. The real issue is not that 
women are not clear enough in their consent or non-consent; the issue is 
that men cannot or do not understand basic verbal or nonverbal 
communication. The standard “no means no” should be simple enough for 
any English-speaking person, but rather than expecting men to respect “no,” 
we must force women to be extremely unambiguous when they say “yes” 
clearly enough so even a man could understand it. This standard does not 
change the burden in sexual encounters, it merely changes the script to 
which women must follow. 

 
D. Perpetuating “Real” Rape and Dismissing Consensual 

Sex 
 The discourse around affirmative consent over-emphasizes the problem 

of stranger rape and ignores how sex in long-term relationships actually 
occurs. In his piece Sex in the Twilight Zone, Schulhofer lists six 
“loopholes” in which people engaged in sex that was not consensual but 
also not illegal.81 Each one of those examples involved strangers or two 
people who had never engaged in sex before.82 Once again, marital sex and 
long-term relationship sex has been completely left out of the discourse. If 
affirmative consent were the standard, what would happen to sex in these 
long-term relationships? There are two possibilities: couples will 
completely change the way that they have engaged in sex for months, years, 

 
77 Id. 
78 Id. 
79 Wilson, supra note 15. 
80 Schulhofer, supra note 16, at 418. 
81 Id. at 414-417. 
82 Id. 
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or possibly decades or the sex that they do have will technically be illegal, 
even if it was consensual.  

 Expectations that change to the criminal law will change these types of 
deeply entrenched social norms are unrealistic. Using criminal law in an 
attempt to force people to completely abandon current norms in perfectly 
consensual, mutually beneficial sex is unlikely to be successful.83 These 
kinds of attempts at a drastic cultural shift would likely meet harsh backlash 
and are unlikely to change how many couples currently engage in sex.84 So, 
what happens to instances of marital rape or long-term relationship rape 
under an affirmative consent regime? Juries will likely be hesitant to apply 
the affirmative consent standard to marital rape contexts because it seems 
odd to expect a married couple to affirmatively and mutually consent to 
each sex act before each sexual encounter. If police gatekeeping would be 
an issue in affirmative consent standard rape cases for strangers, this would 
certainly be heightened in instances of married couples. Without evidence 
of resistance or force, juries would be just as unlikely to convict a defendant 
under an affirmative consent standard as they are under current rape law.  

 
E. Increasing Government Intervention in Sexual Activity 

 Government intervention in the sex lives of the American public is not 
a new phenomenon and often stems from a desire to implement a moral 
viewpoint. Prohibitions on certain types of sexual conduct or sexually 
related conduct often arise as a sexual minority is deemed offensive and 
dangerous.85 The first anti-obscenity law was not passed until 1873, and 
laws prohibiting contraceptive drugs and devices or dissemination of 
information about such drugs and devices also arose at that time.86 Abortion 
before “quickening” was legal at common law, but after World War II 
politicians realized that women were capable of working full-time jobs, and 
soon most states had complete prohibitions on all abortions.87 This era also 
saw the rise of fear around “sex offenders.”88 In the 1950s, focus had turned 
to homosexuality, and laws concerning sodomy soon only criminalized 
homosexual sodomy.89 Fortunately, many of these fears and prohibitions 
have waned and disappeared.90 However, these past interventions indicate 

 
83 Gruber, supra note 42, at 628. 
84 Id. 
85 Gayle S. Rubin, Chapter 9: Thinking Sex: Notes for a Radical Theory of the Politics 

of Sexuality, in Culture, Society and Sexuality 143, 143 (2006). Routledge, 143, 143  
[hereinafter Rubin]. 

86 Id. at 144. 
87 Roe v. Wade, 410 U.S. 113, 132 (1973). 
88 Rubin, supra note 85, at 145. 
89 Lawrence v. Texas, 539 U.S. 558, 559 (2003) 
90 See id; Rubin, supra note 85. 
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that the government is not hesitant to interfere in the intimate lives of 
Americans to impose its moral will.  

The government has always had a particular interest in controlling the 
sex lives of women of child-bearing age. This desire is reflected in statutory 
rape law. In Michael M. v. Superior Court of Sonoma County, the Supreme 
Court upheld a statutory rape law in which males were the perpetrators and 
females were the victims, regardless of the male’s age.91 The court 
rationalized the law’s gendered nature by recognizing the state’s 
“compelling” interests in preventing unwanted teenage pregnancies.92 The 
opinion, written by the conservative Justice Rehnquist, claimed that the 
state had an interest in preventing teenage pregnancies due to medical risks, 
abortions, and “social consequences” for the teenage female.93 Because 
only females can get pregnant, and only males can “physiologically cause” 
pregnancy, a law that criminalizes consensual conduct between two persons 
under eighteen was deemed perfectly constitutional.94 The Court openly 
admitted that the government has a legitimate interest in controlling the 
sexual conduct of young women.95 It is hard to believe that these interests 
are not tied to the same puritanical roots which drove the criminalization of 
homosexuality and the hysteria over masturbation.96 Affirmative consent 
laws could function as an extension of Michael M., with the government 
continuing to imprison men for consensual conduct with women.  

Government interest in preventing young, unwed women from engaging 
in sexual conduct is widespread and deeply rooted in our criminal laws.97 
Conservative ideology, in particular, has historically associated extra-
marital sex to communism and political ineptitude.98 Often, these arguments 
were rooted in patriarchy. There were concerns young men were 
“becoming” gay, and thus less masculine, and young women having pre-
marital sex would destroy nuclear families, 99 leaving men with less power 
in their households. In the 1980s, conservative politicians and their 
followers won many battles in the fight against female sexuality: the defeat 
of the Equal Rights Amendment, regulation of hormonal contraceptives and 
abortions, and the Adolescent Family Life Act.100 The Adolescent Family 
Life Act, also known as the “teen chastity law,” was a federal program that 

 
91 Michael M. v. Superior Ct. of Sonoma Cty., 450 U.S. 464 (1981). 
92 Id. at 473. 
93 Id. at 467. 
94 Michael M. v. Superior Ct., 25 Cal. 3d 608, 611 (1979). 
95 See generally id. 
96 Rubin, supra note 85, at 144. 
97 Id. at 148, 159, 165. 
98 Id. at 147. 
99 Id.  
100 Id. at 147-148. 
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gave hundreds of millions of dollars to religious organizations (mostly 
Catholic) to discourage sexual activity, use of contraceptives, and abortions 
in teenagers.101 Clearly, government officials – particularly those of right-
wing ideology – have long held an interest in preventing and regulating the 
sexual activity of young women. Any broad expansion of the government’s 
ability to regulate the sexual encounters of the public has the possibility to 
create disparate enforcement against young men to “protect” and regulate 
young women.  

There also exists a concern that expanding criminal law to any sex not 
proceeded by explicit affirmative consent could lead to further expansions. 
Some legal scholars suggest that mere consent does not indicate that the sex 
was not harmful because it could be unwanted or unwelcome.102 If the law 
were to expand to include unwanted, but consensual sex, then the criminal 
law would seep into every relationship, every encounter, and make 
engaging in sex extremely dangerous lest your partner be lying about their 
level of enthusiasm. While these types of expansions may seem ridiculous, 
standards like these already exist. Several universities have adopted 
affirmative consent standards, and several have taken this standard further 
than Schulhofer suggests. Some schools require that the consent must be 
verbal, meaning a nod “yes” is insufficient, but a verbal “yes” could be 
enough.103 Some schools require that the consent also be “enthusiastic,”104 
which would take a standard intended to make consent less murky and again 
create a large grey area. Additionally, these schools have not only created 
standards for what consent is, but also what “sexy” is.105 In a supposed 
attempt to encourage affirmative consent by telling students it is “sexy,” 
schools have become deeply invested in the sexual pleasure of their 
students.106 As unnerving as this is coming from a university, imagine how 
this would sound coming from Congress. If the federal government 
followed the lead of these universities, then U.S. Senators stood before their 
constituents, explaining to them what their sex lives should look like. 
Drastic expansions of criminal law, like the implementation of affirmative 
consent, could lead to more yet drastic expansions of criminal law, such as 
the general criminalization of most sex. 

 
 

 
101 Court Oks U.S. Funding of ‘Teen Chastity’ Programs, L.A. TIMES (June 29, 1988, 

12:00 AM), https://www.latimes.com/archives/la-xpm-1988-06-29-mn-5062-story.html. 
102 Robin West, Sex, Law, and Consent, GEO. L. FAC. WORKING PAPERS, 1, 5 (2008). 
103 The Sex Bureaucracy, supra note 35 at 926. 
104 Id.  
105 Id. 
106 Id. at 927-29. 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XVI 

 
 

82 

III. ALTERNATIVE SOLUTIONS 
 Affirmative consent is not the grand solution its proponents claim it to 

be. Rather than creating a broad expansion of the criminal law, which would 
not deal with the underlying causes of rape, we should aim to create actual 
cultural change to prevent rape and to make reporting rape or going to trial 
as a victim less harrowing. Additionally, many of the concerns Schulhofer 
has about current rape law could be remedied by a narrower change to 
criminal law: coerced consent as non-consent.  

 
A. Dispel Rape Myths 

 A large part of why past rape law reforms have failed to create actual 
change in implementation is the continued belief in rape myths. When 
police officers, prosecutors, judges, and juries all believe these myths, they 
are less likely to convict certain defendants or to believe certain victims.107 
Legal reforms to rape law have little to no effect on the rates of prosecution 
of or conviction for rape.108 When victims are aware that they are likely to 
be interrogated and treated like a suspect if they report sexual assault, they 
are discouraged from reporting.109 However, because women also believe 
rape myths at high rates,110 women may be in denial that an encounter was 
sexual assault, and thus not report it. The key to creating actual change in 
the criminal justice system, then, is not to expand criminal law, but to dispel 
rape myths so that the law is applied equally and fairly to all instances of 
sexual assault. 

 As discussed earlier, rape myths are common and believed by both men 
and women.111 A widely believed myth is that sexual assault is primarily 
perpetrated by strangers.112 Another myth, which was even written in 
William Blackstone’s Commentaries on the Laws of England,113 is that false 
reports of rape and sexual assault are common.114 These two myths, in 
particular, seem to serve a specific purpose for those who believe them. For 
men, these myths allow them to distance themselves and their sexual 
conduct from rape.115 The more an instance of rape looks like what these 
men engage in, the less likely they are to believe the victim. For women, 
these myths serve to distance rape from themselves to seem like a less likely 

 
107 Yung, supra note 52, at 469-71. 
108 Id. at 469. 
109 Id. at 469. 
110 Id. at 471. 
111 Id. 
112 Id. at 470.  
113 4 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND, Book Four, 

Chapter Fifteen: Of Offenses Against the Persons of Individuals, Section III. 
114 Yung, supra note 52, at 470. 
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threat than it is.116 A 2014 report from the CDC indicated that an estimated 
19.3% of women and 1.7% of men had been raped at some point in their 
lives.117 The report also indicated that, of the women who experienced 
sexual violence, 46.7% reported that at least one perpetrator was an 
acquaintance, and 45.4% reported that at least one perpetrator was an 
intimate partner.118 Myths allow both men and women to distance 
themselves from these statistics. Acknowledging that the majority of 
women who have experienced sexual violence were victimized by someone 
they knew would force both men and women to evaluate their own 
experiences and become more aware of consent during future sexual 
encounters. 

 Dispelling rape myths will not be easy. These myths are deeply 
embedded in American culture, appearing in newspaper headlines, 
courtrooms, and even television shows throughout history.119 Recently, 
media outlets have made attempts to combat rape myths in fictional 
portrayals.120 Studies have shown that viewing Law and Order: SVU, in 
particular, can lead to less acceptance of rape myths.121 However, increased 
exposure to stories – fictional or not – about rape and sexual assault that 
perpetuate rape myths can lead to desensitization, particularly in men.122 
Combining these two studies, perhaps the solution is a sympathetic 
portrayal of sexual assault and rape. Nonchalant or blasé storylines about 
sexual assault where the crimes are not investigated or prosecuted can lead 
to detachment, apathy, and increased acceptance of rape myths.123 
Meanwhile, shows that depict the prosecution of sexual assault and contain 
strong female characters can foster empathy and dispel rape myths in 
viewers.124 While this will not work to completely dispel rape myths, 
fictional media may be a good place to start. Increased empathy for victims 
and encouraging investigation of reported rape can work to dispel rape 
myths.  

 

 
116 Id. 
117 MATTHEW J. BREIDING, SHARON G. SMITH, KATHLEEN C. BASILE, MIKEL L. 

WATERS, JIERU CHEN & MELISSA T. MERRICK, PREVALENCE AND CHARACTERISTICS OF 
SEXUAL VIOLENCE, STALKING, AND INTIMATE PARTNER VIOLENCE VICTIMIZATION — 
NATIONAL INTIMATE PARTNER AND SEXUAL VIOLENCE SURVEY, UNITED STATES, 2011 
(Sept. 5, 2014). 
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B. Coerced Consent as Non-Consent 
 Several legal scholars have expressed concerns that current rape law 

does not sufficiently encapsulate all instances of sexual assault. 
Specifically, MacKinnon expressed concerns in 1989 that consent was so 
vaguely defined that a dead woman could be found to have consented.125 
Michal Buchhandler-Raphael expressed similar concerns, noting that use of 
force or resistance standards have eliminated non-consensual but non-
forceful sex from rape discourse.126 Without a doubt, force or resistance 
standards are a problematic element of rape law – whether it is explicitly 
written as an element of the crime or indirectly, by defining consent in terms 
of use of force.127 Fortunately, there has been a shift towards eliminating 
resistance standards and use of force standards from rape law.128 However, 
even elimination of the resistance requirement would not cover some 
encounters with which Schulhofer is concerned.  

 In Schulhofer’s six loopholes, two of the encounters could be 
prosecuted by eliminating the force and resistance requirements and by 
dispelling rape myths.129 However, some of these encounters would still not 
be criminalized under that standard because there actually was consent, 
even affirmative consent, from the victim.130 The real issue is coerced 
consent. Schulhofer gives an example of a high school principal telling a 
student that he will not allow her to graduate unless she has sex with him.131 
In this case, the rape charges were dismissed because the threat of 
preventing graduation did not count as a threat of force under the law.132 
Additionally, the student did, technically, consent to the encounter, so a pure 
affirmative consent standard would also not criminalize this behavior.133 
While Schulhofer suggests that the solution is to write into the laws that 
affirmative consent cannot be the result of threats,134 this is not the ideal 
solution. Also, Schulhofer even concedes that this would not cover every 
coercive encounter which he believes should be criminalized.135 

To cover other coercive situations, Schulhofer suggests per se 
prohibitions on certain sexual relationships, such as lawyer-client or 

 
125 MacKinnon, supra note 9, at 150. 
126 Buchhandler-Raphael, supra note 13, at 150-51. 
127 See Ariz. Rev. Stat. § 13-1401. 
128 Buchhandler-Raphael, supra note 13, at 176. 
129 See Schulhofer, supra note 16, at 414, 416. 
130 Id. at 415-17. 
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professor-student relationships.136 Schulhofer insists that these per se 
prohibitions are not infantilizing because the relationships they cover are 
limited in duration.137 Yet Schulhofer himself recognizes that per se 
prohibitions should be limited and that there is a risk of expanding 
prohibitions to any relationship with an imbalance of power.138 Schulhofer 
also misunderstands the imbalance of power in some relationships. He 
mentions that some universities respond to professor-student relationships 
by prohibiting the professor from grading that student’s work rather than 
punishing the professor.139 Schulhofer believes that this response indicates 
that universities do not value students’ sexual autonomy as important,140 but 
the opposite is true. A per se prohibition would prevent two persons from 
possibly engaging in a mutually beneficial relationship. By simply 
removing the possibility of coercion – the ability to affect grades – the 
schools allow students to freely make sexual choices without the threat of 
coercion from professors.  

Of course, not all coercive situations can be solved as easily as removing 
the power of grading. This is why Schulhofer suggests per se prohibitions 
on other relationships as well. However, a broad rule which would 
criminalize relationships regardless of individual circumstances is not the 
best solution. Rather, the definition of consent in rape law and sexual assault 
law should be altered to categorize coerced consent as non-consent. 
Coerced consent would be consent that stems from a threat to make a person 
worse off should they refuse consent. The best example of this is the high 
school principal whom Schulhofer mentions; consent to avoid educational 
harm is coerced consent. Thus, the encounter should be criminalized as 
rape. The coercion may not always be so obvious as a clear threat. 
Schulhofer also describes a situation where a divorce attorney convinces a 
client to engage in a sex act because it “would make it much easier” for him 
to represent her.141 Here, the coercion is not in the form of an explicit threat, 
but rather an insinuation that he may not represent her to the best of his 
abilities unless she performs sex acts on him. Any consent given in these 
types of situations should not be considered true consent under rape law 
because of the use of coercion to obtain the consent. It should be clear that 
the men in these examples committed rape, but affirmative consent and per 
se prohibitions are not necessary to convict them.  

 
136 Id. 
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For sexual encounters where there may be no coercion but still a large 
power imbalance – like doctor-patient, psychotherapist-patient, or lawyer-
client relationships – institutions outside of criminal law can and do have 
regulations. It is a breach of ethics for a lawyer to have sex with a client 
(with whom they did not already have a previous sexual relationship). A 
lawyer can be punished by the state bar for engaging in such relationships. 
Similar institutions are in place for doctors and psychologists who breach 
ethical duties, including sexual conduct with a patient. While these sexual 
encounters may be unethical, placing these people in prison is not the most 
effective solution. Rather, if a psychologist breaks his or her ethical duties, 
then their license to practice can be revoked and they would be unable to 
take advantage of future patients. However, sexual encounters in these types 
of relationships could be coerced (like the lawyer from Schulhofer’s piece) 
so their actions would be criminal under a coerced consent standard. 
Overall, a coerced consent standard will cover many instances of rape and 
sexual assault not currently criminalized, but which do cause harm, without 
vastly expanding criminal law to allow for broad government intervention. 

 
CONCLUSION 

 An affirmative consent standard is not the solution to reforming current 
rape law. Because it will not address the underlying causes of rape or dispel 
rape myths that perpetuate police gatekeeping and prevent prosecution or 
conviction, it will do little to help victims and women. Additionally, this 
standard – like current rape law – continues to emphasize issues of stranger 
rape over acquaintance, marital, or intimate partner rape. Instead of creating 
a new, broad standard which would criminalize valuable and consensual 
sex, we should seek to dispel rape myths and change rape law to include 
coerced consent as a form of non-consent.  
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THE UNFAIRNESS OF FAIR HOUSING: HOW BYU 
WEAPONIZED THE LAW TO DISCRIMINATE AGAINST THE 

LGBTQ+ COMMUNITY AND WHAT CAN BE DONE ABOUT IT  
 

By: Danny Chung 

 
“For behold, I reveal unto you a new and 

everlasting covenant; and if ye abide not that 
covenant, then are ye damned; for no one 

can reject this covenant and be permitted to 
enter into my glory.”1 

Doctrine and Covenants 132:4 
 

 
 

INTRODUCTION 
Ron Finley grew up in South Los Angeles, a city in Southern California. 

The world is littered with tens of thousands of teenagers donning black 
plastic name tags, attempting to persuade strangers into divinely revealed 
adhesion contracts tailored specifically to their peers. The more educated of 
the congregants are prompted to attend a school in the center of Utah where 
they quickly learn that the Church’s presence engulfs everyone there—
regardless of Latter-day Saint (LDS) affiliation. Another facet of academic 
(and off-campus) life also becomes clearly evident: you can expect to thrive 
at the institution only if you are a straight, White, cisgender male, 
heterosexual Latter-day Saint. As a condition to attending the school, you 
must voluntarily agree to an honor code affirming that you will comply with 
Brigham Young University’s (BYU’s) terms and conditions under the 
penalty of expulsion—and eviction.2  

As of yet, no amount of anti-discriminatory litigation has prevailed 
against the school. Currently, there is one federal lawsuit pending against 
BYU, among other defendants, on which the gist of this article’s thesis will 
focus.3 More specifically, this article will focus on BYU’s discriminatory 

 
1 THE DOCTRINE AND COVENANTS OF THE CHURCH OF JESUS CHRIST OF LATTER-DAY 

SAINTS 267 (The Church of Jesus Christ of Latter-day Saints eds., 12th ed. 2013). 
2 Church Educational System Honor Code, BRIGHAM YOUNG UNIVERSITY, 

https://policy.byu.edu/view/church-educational-system-honor-code (last accessed Jan. 29, 
2023.) 

3 Hunter v. Dep’t of Educ., No. 6:21-cv-00474-AA, 2021 WL3861154 at *1  
(D. Or. Aug. 30, 2021). 
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housing practices for its students and faculty. BYU, as an institution of 
higher education and an institution of religion, should not be given license 
to deny housing to LGBTQ+ students under the Fair Housing Act. Yet BYU 
and the LDS Church’s own policies reflect a very different reality. With a 
mélange of agreements with federal agencies, religious exemptions in 
federal and state law, constitutional arguments, and LDS peer pressure, 
BYU can effectively deny housing to LGBTQ+ people because they are 
LGBTQ+. Of course, the phrasing may be a little different. Denial would 
be based on “a violation of BYU’s Honor Code,” which the student or 
faculty member “voluntarily” signed prior to attending, but the consequence 
is the same. The student, because of their gender or orientation, can be 
evicted from the place they call home for the duration of the academic 
semester. As this article will discuss at length, while proponents of religious 
freedom may decry a restriction of First Amendment rights, the Fair 
Housing Act—and interestingly enough, the Free Exercise Clause of the 
aforesaid First Amendment—were not intended to be used as vectors of 
[religious] discrimination. These laws were established to preserve the right 
to believe as one wishes while affording vulnerable people protection from 
unscrupulous landlords. While caselaw currently trends toward ensuring 
antidiscriminatory protections for the vulnerable, this does not mean that 
the freedom to exercise one’s faith is in any way infringed upon—quite the 
contrary. 

BYU has yet to recognize that it can maintain its religious atmosphere 
while still providing LGBTQ+ students and faculty the protections they 
need to thrive as members of the School’s corps of academics. The school 
can dedicate itself to loving one another first by rescinding the longstanding 
agreements with the Departments of Justice (DOJ) and Education (DOED) 
condoning religious discrimination. While the gist of this article will discuss 
the problems BYU created prior to and subsequent its licenses to 
discriminate, this article will also discuss how BYU can internally 
implement positive change and, alternatively, how federal and Utah state 
legislatures can address this problem, along with the limitations faced while 
doing so. 

 
I. HISTORICAL BACKGROUND OF BYU’S LDS ORIGINS 

 
A. Joseph Smith and the Fervor of Restorationism 

The Church of Jesus Christ of Latter-day Saints is colloquially referred 
to as “Mormons,” or “the LDS Church.”4 The Church claims a 

 
4 Press Release, The Church of Jesus Christ of Latter-day Saints, Style Guide – The 

Name of the Church (on file with author), https://newsroom.churchofjesuschrist.org/style-
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dispensational view of history where history sustains a pattern of (1) a 
loving Heavenly Father calling a prophet who conveys the Gospel of Jesus 
Christ; (2) the Gospel being taught among members of society; (3) society 
“apostatizing”; and (4) God (or the people themselves) destroying society.5 
After numerous dispensations, the Church was re-restored in 1830, into its 
current iteration, which is alleged to be the “dispensation of the fullness of 
times,” or “the last dispensation.”6 The LDS Church itself was established 
by Joseph Smith in 1830, as a direct result of (a) the fervor that swept across 
New York during the Second Great Awakening and (b) Smith’s purported 
receipt of revelations to establish a church independent of what always 
existed.7 Smith allegedly found golden plates by an angel, who 
subsequently told him to translate them by putting his head in a hat and 
looking at divining stones he found known as the “urim” and “thummim.”8 
Once the Book of Mormon was written, albeit with a few minor setbacks, 
the Church was formally established.9 

The LDS Church believes that Smith, along with the current leader of 
the LDS Church, Russell M. Nelson, are prophets whom the Church 

 
guide (stating that the monikers, “Mormons,” “Mormonism,” or “the Mormon Church” are 
inaccurate and discouraged in use). From this point of this article, mention of the Church 
of Jesus Christ of Latter-day Saints will be referred to “the LDS Church” for convenience’s 
sake. 

5 PREACH MY GOSPEL: A GUIDE TO MISSIONARY SERVICE 33-38 (The Church of Jesus 
Christ of Latter-day Saints, eds., 2004). LDS missionary manuals and treatises do not 
explicitly state the latter, but it is inferred based on the events of sacred text. See DOCTRINE 
AND COVENANTS, supra note 1, at 283-84. Curiously, the LDS Church believes that Jesus 
Christ, his image, likeness, and full name, were known to both the Indigenous Americans 
and pre-New Testament Middle Eastern religious figures prior to His birth. JOSEPH SMITH, 
THE BOOK OF MORMON: ANOTHER TESTAMENT OF JESUS CHRIST 113, 124, 221 (The 
Church of Jesus Christ of Latter-day Saints, eds., 12th ed. 2013); see also JOSEPH SMITH, 
PEARL OF GREAT PRICE 18 (The Church of Jesus Christ of Latter-day Saints, eds., 6th ed. 
2013). 

6 PREACH MY GOSPEL, supra note 5, at 38. 
7 SAINTS: THE STORY OF THE CHURCH OF JESUS CHRIST IN THE LATTER DAYS: VOLUME 

1: THE STANDARD OF TRUTH: 1815-1846, at 85 (Church of Jesus Christ of Latter-day 
Saints, eds., 2018). 

8 PEARL OF GREAT PRICE, supra note 5, 54-55; see also LATTER-DAY SAINT HISTORY: 
1815-1846 TEACHER MATERIAL 30 (The Church of Jesus Christ of Latter-day Saints eds., 
2018). Firsthand accounts state that while translating the plates, Smith allegedly translated 
the plates without handling them. Id. Moreover, while notaries existed in Smith’s 
timeframe, Smith is not documented to have sought the notarization of his and eleven 
others’ witnesses to the golden plates notarized. See BOOK OF MORMON, supra note 5, at 
III-IV; but see Notary History, NATIONAL NOTARY ASSOCIATION,  
https://www.nationalnotary.org/knowledge-center/about-notaries/notary-history  
(last visited Nov. 8, 2021). 

9 See THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, REVELATIONS IN 
CONTEXT 10-11, 39 (Matthew McBride & James Goldbergeds., 2016). 
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believes as vessels of God’s Word—in other words, religious figures whose 
words are held as scripture.10 Subsequent Smith’s death, the LDS Church 
relocated to Utah primarily to flee persecution but also to reestablish 
themselves after a schism with those who believed Smith’s son as the true 
prophet and those who believed Sidney Rigdon was the true prophet.11 The 
mainstream iteration of what most people now know as “the Church of Jesus 
Christ of Latter-day Saints” are those who fled to Utah and headquartered 
in Salt Lake City.12 Though the LDS Church recognizes the Bible as sacred 
text, it also holds the Book of Mormon, “Doctrine and Covenants,” and 
“Pearl of Great Price” as companions to the Bible, equal to or exceeding the 
holiness of the Bible.13 Moreover, the Church’s doctrine and policy are 
guided by thirteen core tenets enumerated in the Church’s Articles of 
Faith.14 Among the doctrine derived from the Articles of Faith was a 
document known as “The Family: A Proclamation to the World,” stating, 
among other things, 

All human beings—male and female—are created in the 
image of God. Each is a beloved spirit son or daughter of 
heavenly parents, and, as such, each has a divine nature and 
destiny. Gender is an essential characteristic of individual 
premortal, mortal, and eternal identity and purpose… The 
family is ordained of God. Marriage between man and 
woman is essential to His eternal plan. Children are entitled 
to birth within the bonds of matrimony, and to be reared by 

 
10 PREACH MY GOSPEL, supra note 5, at 33. 
11 SAINTS VOL. 1, supra note 7, at 85. 
12 Id. at 555-56. See also Chronology, THE CHURCH OF JESUS CHRIST OF LATTER-DAY 

SAINTS, https://www.churchofjesuschrist.org/study/history/doctrine-and-covenants- 
historical-resources/chronology?lang=eng&id=6#p6 (last visited Nov. 8, 2021).  
The differences between the Mormon sects range mostly in what they choose to believe. 
Press Release, The Church of Jesus Christ of Latter-day Saints, Polygamous Mormons 
(Mar. 1, 2005) (on file with author). Some sects like the Fundamentalist Church of Jesus 
Christ of Latter-day Saints continue practicing polygamy, hearkening back to the times of 
Joseph Smith and Brigham Young. Id. See DOCTRINE AND COVENANTS, supra note 1, at 
267-73; Plural Marriage in The Church of Jesus Christ of Latter-day Saints, THE CHURCH 
OF JESUS CHRIST OF LATTER-DAY SAINTS, https://www.churchofjesuschrist.org/study/ 
manual/gospel-topics-essays/plural-marriage-in-the-church-of-jesus-christ-of-latter-day-
saints?lang=eng (last visited Nov. 8, 2021) (stating that early LDS Church leaders were 
initially commanded to practice civil disobedience to what they (and not the rest of society) 
perceived as unjust laws, contrary to a core tenet to its belief system). Other LDS sects 
have repudiated polygamy and a majority of the mainstream LDS Church’s beliefs, instead 
opting for a more palatable Christian belief system. Our Beliefs, COMMUNITY OF CHRIST, 
https://cofchrist.org/our-beliefs/# (last visited Dec. 4, 2022). 

13 PEARL OF GREAT PRICE, supra note 5, at 61. 
14 Id.  
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a father and a mother who honor marital vows with complete 
fidelity… We call upon responsible citizens and officers of 
government everywhere to promote those measures 
designed to maintain and strengthen the family as the 
fundamental unit of society.15 

Additionally, as of 2021, the Church revised its leadership handbook to 
suit the needs of a more modern Church.16 While 80% of the policies and 
procedures remain essentially the same, the LDS Church states that a 
“significant portion” of the handbook was rewritten and updated.17 
Interestingly, among what was not changed was how the LDS Church 
leadership addressed transgender congregants: 

Priesthood ordination and temple ordinances are received according to 
biological sex at birth… Leaders advise that [elective medical or surgical 
gender transitions] will be cause for Church membership restrictions… 
Leaders advise that those who socially transition will experience some 
Church membership restrictions for the duration of this transition… Some 
children, youth, and adults are prescribed hormone therapy by a licensed 
medical professional to ease gender dysphoria or reduce suicidal thoughts. 
Before a person begins such therapy, it is important that he or she (and the 
parents of a minor) understands the potential risks and benefits. If these 
members are not attempting to transition to the opposite gender and are 

 
15 Gordon B. Hinckley, Remarks as Part of His Message at the General Relief Society 

Meeting (Sept. 23, 1995) (transcript available with The Church of Jesus Christ of Latter-
day Saints) (stating that gender roles of the father and mother are divinely imposed, and a 
failure to abide by the Proclamation will lead to death and destruction of biblical 
proportions, among other things). 

16 Press Release, A Look Inside the New General Handbook for Church Leaders and 
Members (Feb. 19, 2020) (on file with author) https://newsroom.churchofjesuschrist.org/ 
article/new-general-handbook?cid=email-OCA_Handbook_021920_video (stating in part 
that the LDS Church wanted to release a new handbook to concede some transparency in 
what protocols and procedures LDS Church leadership must follow in governing its 
congregation). Prior to the new General Handbook, it was exclusively possessed by the 
local leaders of the LDS Church, used to assist them in their callings as church leaders. 
Because local LDS Church leaders are unpaid and often inexperienced in governing a 
church congregation, the General Handbook enumerated what a lay church leader could, 
could not, and needed to do if problems arose with members of the congregation. 

17 Id. (stating that the [lack of] changes were the byproduct of expedition rather than 
overhaul—what was changed, however, were chapters discussing, God’s Plan and Your 
Role in the Work of Salvation and Exaltation; Priesthood Principles; Leadership in the 
Church of Jesus Christ [of Latter-day Saints]; Priesthood Ordinances and Blessings; and 
most significantly and the gist of this article, Repentance and Church Membership 
Councils, among other things. It is important to note that other than semantics, the 
penultimately mentioned chapter remained substantially the same in terms of what is a 
sanctionable offense under the LDS Church’s disciplinary system). 
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worthy, they may receive Church callings, temple recommends, and temple 
ordinances. 

If a member decides to change his or her preferred name or pronouns of 
address, the name preference may be noted in the preferred name field on 
the membership record. The person may be addressed by the preferred name 
in the ward.18 

While the policies and doctrine found in the handbook do cater to a more 
global congregation, the LDS Church’s demographic makeup in the United 
States still consists of predominantly White, Generation X individuals.19 As 
of writing, the global executive leadership of the church is comprised of 133 
individuals, 94 being White, non-Hispanic.20 
 

B. Brigham Young’s University 
Brigham Young University (BYU) is the flagship higher education 

institution of the LDS Church.21 Because of BYU’s direct link with the LDS 
Church, its mission is inextricably tied to the doctrines of the Church.22 
Therefore, much of what the LDS Church’s leaders say, which is held to be 
doctrine in the eyes of the Church’s adherents, is directly applicable to BYU 
students and faculty.23 As a result, the school promotes a faith-based 
education, based on precepts “revealed by the [LDS Church leaders].”24 
Such an affiliation led to the early adoption of an honor code of sorts, tying 
together provisions of academic integrity and the doctrines of the LDS 
faith.25 The aim of BYU’s Honor Code is stated to “[preserve] an 

 
18 GENERAL HANDBOOK: SERVING IN THE CHURCH OF JESUS CHRIST OF LATTER-DAY 

SAINTS 413 (The Church of Jesus Christ of Latter-day Saints eds., 2020). 
19 Members of the Church of Jesus Christ of Latter-day Saints, PEW RESEARCH CENTER, 

https://www.pewforum.org/religious-landscape-study/religious-denomination/church-of-
jesus-christ-of-latter-day-saints/ (last visited Nov. 8, 2021). 

20 Global Leadership of the Church, THE CHURCH OF JESUS CHRIST OF LATTER-DAY 
SAINTS, https://www.churchofjesuschrist.org/learn/global-leadership-of-the- 
church?lang=eng (last visited Nov. 8, 2021). 

21 About, BRIGHAM YOUNG UNIVERSITY, https://www.byu.edu/about (last visited Nov. 
8, 2021). 

22 Missions & Aims of BYU, BRIGHAM YOUNG UNIVERSITY, https://aims.byu.edu/ (last 
visited Nov. 8, 2021). 

23 DOCTRINE AND COVENANTS, supra note 1, at 4 (stating that God’s words are 
transmitted through the words of prophets; “servants” are synonymous with “prophets” in 
the LDS lexicon). See also Prophets, THE CHURCH OF JESUS CHRIST OF LATTER-DAY 
SAINTS, https://www.churchofjesuschrist.org/study/manual/true-to-the-faith/prophets? 
lang=eng (last visited Nov. 8, 2021) (stating that the current leaders of the Church of Jesus 
Christ of Latter-day Saints are recognized as “prophets”). 

24 Foundation Documents, BRIGHAM YOUNG UNIVERSITY, https://aims.byu.edu/ 
foundation-documents (last visited Nov. 8, 2021). 

25 See Church Educational System Honor Code, BRIGHAM YOUNG UNIV., 
https://policy.byu.edu/view/church-educational-system-honor-code (last visited Nov. 8, 
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atmosphere consistent with the ideals and principles of The Church of Jesus 
Christ of Latter-day Saints” where “faculty, administration, staff, and 
students voluntarily commit to conduct their lives in accordance with 
[stated] principles” and the guidance provided by Church leaders.26 The 
Honor Code requires that all students and faculty abstain from sexual 
relations outside of marriage; abstain from alcohol, tobacco, tea, and coffee; 
and encourage others to comply with the Honor Code, among other things.27 
Further guidance states that the Honor Code applies not only to behavior 
on-campus, including dormitories and classrooms, but also off-campus 
housing not affiliated with BYU.28  

While the aims of BYU’s Honor Code are presented as noble in 
promoting a spiritually uplifting environment to all those who enter its 
walls, they have also been BYU’s greatest stumbling block. The school 
recently chose to uphold its Honor Code over its ability and willingness to 
accept all people regardless of who they are.29 Because the LDS Church 
exclusively recognizes marriage between a [divinely predetermined 
biological] man and a [divinely predetermined biological] woman, BYU 
accordingly reflects such a position through its Honor Code—those who 
identify as transgender, gay, or lesbian and act on their identified 
orientations can be sanctioned by BYU, the LDS Church, or both.30 As a 

 
2021). 

26 Id. (emphasis added). But see Contract, Black's Law Dictionary (11th ed. 2019) 
(stating that an adhesion contract is one that is prepared by one party, to be signed by 
another party in a weaker position and little choice about the terms). 

27 Id. 
28 BYU Announces Significant Changes to Its Student Housing Program Effective Fall 

2022, BRIGHAM YOUNG UNIV., https://och.byu.edu/student-housing-program-info (last 
visited Nov. 8, 2021) (stating that notwithstanding students’ freedom to live in any off-
campus housing, they must still comply with the CES Honor Code and applicable BYU 
student housing policies). 

29 Letter from Paul V. Johnson, Elder, Comm’r of the Church Educ. Sys., regarding the 
updated Honor Code, as well as a link to a Q & A with the director of BYU’s Honor Code 
Office, Kevin Utt (Mar. 4, 2020) (on file with Brigham Young University’s University 
Communications) (stating that same-sex romantic behavior is incompatible with the Honor 
Code); see Q & A with the Director of BYU’s Honor Code Office, BRIGHAM YOUNG UNIV., 
https://honorcode.byu.edu/q-a-with-the-director-of-byus-honor-code-office (last visited 
Nov. 8, 2021); see also Press Release, Jeffrey R. Holland, Elder, Urges BYU to Embrace 
Its Uniqueness, Stay True to the Savior (Aug. 23, 2021) (on file with author) (lambasting 
a 2018 BYU valedictorian’s graduation speech, representing it as “commandeering” to 
announce his sexual preference notwithstanding the valedictorian’s prior approval from the 
University, among other hostile remarks against critics of BYU); @amby-jane, REDDIT 
(Aug. 27, 2021, 12:38 AM), https://www.reddit.com/r/exmormon/comments/pcg9qs/ 
ran_into_this_asshat_on_byu_campus_tonight_after/. 

30 Johnson, supra note 29; see General Handbook, supra note 18, at 229 (stating that 
gender reassignment surgeries are cause for [LDS] Church membership restrictions, among 
other things). 
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student or staff of BYU, sanctions include: (1) notices for minor or 
inadvertent violations; (2) warnings, again, for first-time minor violations; 
(3) probation for more serious or patterned behavior; (4) suspension, which 
includes separation from both the campus and BYU-contracted housing; 
and (5) expulsion.31 Overlapping with the consequences BYU can impose, 
a local LDS congregation that BYU students or staff attend can also 
sanction said people by withholding (1) service in a church calling; (2) the 
ability to pray or bless; (3) participation in weekly sacraments; (3) temple 
entrance; or (4) membership, generally.32 Moreover, BYU has thus far 
refused to allow or approve promotion of LGBTQ+ acceptance events in 
part due to the stance held by the LDS Church.33 The Honor Code and its 
enforcement is a key reason why many LGBTQ+ students perceive 
themselves with a sense of “internal incongruence”— as lesser than their 
devout, cisgender, heterosexual peers.34 This, and the threat of such, has 
fostered an environment of significantly worse mental health outcomes and 
well-being for the LGBTQ+ students attending the school.35 

Though BYU administrators have stated that BYU students, faculty, and 
contracted landlords are advised against outright reporting LGBTQ+ 
individuals, they have asked students to “encourage” LGBTQ+ individuals 
to comply with the Honor Code—an act assuming that same-sex attraction 
and gender identity disorders are strictly individual choices, contrary to the 
bulk of social scientific articles.36 Noncompliance to the Honor Code, 

 
31 What to Expect, BRIGHAM YOUNG UNIV., https://honorcode.byu.edu/what-to-expect 

(last visited Nov. 9, 2021). 
32 General Handbook, supra note 18 at 307. While it is expected that local church 

leadership do not tell anyone else about informal or formal restrictions, such are often 
divulged in weekly leadership meetings among male, female, educational, and youth 
leadership members on a need-to-know basis. Id. 

33 Garna Mejia, BYU ‘Y’ Lit In Rainbow Colors As Message Of Hope Without School 
Approval, KSL TV (Mar. 4, 2021, 11:43 PM), https://ksltv.com/456878/byu-y-lit-in-
rainbow-colors-as-message-of-hope-without-school-approval/. 

34 Jared S. Klundt, David M. Erekson, Austin M. Lynn, and Hannah E. Brown, Sexual 
Minorities, Mental Health, and Religiosity at a Religiously Conservative University, 171 
PERSONALITY AND INDIVIDUAL DIFFERENCES 110475, 110475 (2021). 

35 Id. 
36 Q & A with the Director of BYU’s Honor Code Office, supra note 29; but see Gregory 

Phillips II, Lauren B. Beach, Blair Turner, Brian A. Feinstein, Rachel Marro, Morgan M. 
Philibin, Paul Salamanca, Dylan Felt, and Michelle Birkett, Sexual Identity and Behavior 
among U.S. High School Students, 2005-2015, 48 ARCHIVES OF SEXUAL BEHAVIOR 1463, 
1463 (2019); A.R. Sanders, E.R. Martin, G.W. Beecham, S. Guo , K. Dawood, G. Rieger, 
J.A. Badner, E.S. Gershon, R.S. Krishnappa, A.B. Kolundzija, J. Duan, P.V. Gejman, and 
J.M. Bailey, Genome-Wide Scan Demonstrates Significant Linkage For Male Sexual 
Orientation, 45 PSYCHOLOGICAL MED. 1379, 1379 (2015); Ritch C Savin-Williams and 
Kenneth M. Cohen, Homoerotic Development During Childhood and Adolescence, 13 
AMERICA 529, 529-49 (2004); Cheryl L. Weill, Nature’s Choice: What Science Reveals 
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including same sex romantic behavior and transgender individuals living in 
housing of their gender (rather than sex) are grounds for suspension, 
expulsion, and ultimately, eviction.37 Notwithstanding, BYU’s 
undergraduate population identifies as 13.2% LGBTQ+, creating an 
impasse between the school’s social policies in the name of religion and the 
welfare of a significant number of its students.38  

As the fruit of over a hundred years of virtually unchanged policy, the 
BYU Honor Code disproportionately affects LGBTQ+ people for being 
who they are. The School interferes with their access to educational, 
spiritual, and housing resources in tangible, often illegal ways. While BYU 
and its students should be allowed to believe in traditional gender roles as 
part of their LDS faith, the imposition of such belief, especially to the 
detriment of others, should not be tolerated. Because this is what still guides 
the LDS Church, and in turn, BYU, this paper will specifically address (1) 
the legal analysis as to BYU’s treatment and impact of discriminating 
against LGBTQ+ people as they relate to fair housing jurisprudence, (2) 
what defenses BYU may raise, (3) possible solutions to the problem, and 
(4) limitations faced in addressing the problem. Notwithstanding minute 
concessions in expanding housing opportunity masqueraded as COVID-19 
policy, BYU nonetheless continues to bar housing and school attendance 
for LGBTQ+ students if they act on their true gender and sexual identities. 

 
II. THE LAW GOVERNING EQUALITY 

 
A. Civil Rights Act of 1968 

The Civil Rights Act of 1968 is landmark legislation that was passed to 
ensure that peoples of any race, color, religion, or national origin could 
participate in American civic life.39 The law was a revival of equality-based 
principles hearkening to the Civil Rights Act of 1866, where former slaves 
could become United States Citizens and participate in land transactions 
like White people.40 However, the 1866 Act failed to deliver the equitable 
consequences intended by Congress at the time because the law failed to 
include a feasible enforcement mechanism in which the injured could 

 
About the Biological Origins of Sexual Orientation 66-67 (1st ed. 2009); Richard C. Pillard 
and J. Michael Bailey, Human Sexual Orientation Has a Heritable Component, 70 HUM. 
BIOLOGY 348, 348-53 (1998); see also Richard A. Lippa, Gender, Nature, and Nurture 66-
69 (2002); H. Asscheman, Gender Identity Disorder in Adolescents, 18 SEXOLOGIES 105, 
105-08 (2009); among an uncountable amount of other academic studies. 

37 What to Expect, supra note 31. 
38 Klundt et al., supra note 34, at 110476. 
39 18 U.S.C. § 245 (2022). 
40 Civil Rights Act, ch. 31, 14 Stat. 27 (1866) (codified as 42 U.S.C. §§ 1981-2). 
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compel compliance for private acts.41 The 1866 Act still allowed state and 
federal governments to deny housing and employment on the basis of 
color.42 Further, the Act neither provided equal access to public 
accommodations nor protect against social ills motivated by race, color, or 
previous condition of servitude.43 While subsequent measures to enact 
enforcement mechanisms were proposed (and passed), the U.S. Supreme 
Court held such measures to be unconstitutional because they infringed 
upon the rights of private citizens and businesses.44 It was not until the 
1960s when Congress passed comprehensive civil rights legislation 
enshrining enforcement mechanisms that protect people from private 
discriminatory practices in employment and housing.45 Specifically 
addressing issues in employment, the Civil Rights Act of 1964 and its 
accompanying constitutional challenges laid the framework of how courts 
would analyze discrimination claims.46 Eventually, with the passage of the 
Civil Rights Act of 1968, its expanded protections would also allow 
plaintiffs to enforce noncompliance to antidiscrimination measures using 
the very same disparate treatment and disparate impact theories used to 
enforce the 1964 Act.47 
 

i. Disparate Treatment 
 As recently as 2015, the Supreme Court has interpreted “disparate 

treatment” as proof whereby “a plaintiff must establish that the defendant 
had a discriminatory intent or motive” in his or her action toward the 

 
41 See Texas Dep't of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 

519, 530 (2015); see also Comcast Corp. v. Nat'l Ass'n of African Am.-Owned Media, 140 
S. Ct. 1009, 1015 (2020) (stating that though the Civil Rights Act of 1866 did provide that 
“people of every color” were given rights to enter into contracts and land transactions, 
including leases, the Act was absent any enforcement mechanism through a private right 
of action). 

42 Nat'l Ass'n of African Am.-Owned Media, 140 S. Ct. at 1015. 
43 14 Stat., at 27. 
44 U.S. v. Stanley, 109 U.S. 3 (1883) (stating that Constitutional protections under the 

13th and 14th amendments only applied to those who have experienced slavery or 
involuntary servitude. Moreover, and most importantly, making available accommodations 
to both White and colored people was an overreach of Congressional authority because 
Congress can only regulate state action. This was the case until the Commerce Clause of 
the U.S. Constitution was further developed). 

45 Civil Rights Act of 1964, Pub. L. No. 88-352, § 101, 78 Stat. 241 (1964); Civil Rights 
Act of 1968, Pub. L. No. 90-284, § 101, 82 Stat. 73 (1968); see also Burton v. Wilmington 
Parking Authority, 365 U.S. 715 (1961) (private discriminatory action in state property 
disallowed as a vicarious state act of discrimination). 

46 See Griggs v. Duke Power Co. 401 U.S. 424 (1971) (established the disparate 
treatment and disparate impact tests). 

47 Texas Dep't of Hous. & Cmty. Affairs, 576 U.S. at 519. 



 LAW JOURNAL FOR SOCIAL JUSTICE Vol. XVI 

 
 

97 

plaintiff.48 In other words, the plaintiff has the burden of proving the 
defendant’s scienter.49 This can be prima facie proved when a plaintiff can 
demonstrate a discriminatory effect by showing that a policy “makes 
housing options significantly more restrictive for members of a protected 
group than for persons outside that group.”.”50 Because disparate treatment 
claims under either the 1964 or the 1968 Acts are in response to equal 
protection under the law, a 14th Amendment claim then becomes a relevant 
and often important assertion to make.51 

 
ii. Disparate Impact 

To show disparate impact as a result of discriminatory practices, a 
plaintiff must show that the challenged practices have had a 
“disproportionately adverse effect on minorities and are otherwise 
unjustified by a legitimate rationale.”52 In cases of housing and employment 
discrimination, courts have looked to (1) the strength of the plaintiff's 
showing of discriminatory effect; (2) the defendant's interest in taking the 
action complained of; and (3) whether the plaintiff seeks to compel the 
defendant affirmatively to provide housing (or employment) for members 
of a protected class, or merely to restrain the defendant from interfering with 
individual property owners (or employees) who wish to provide such 
housing (employment).53 When these factors are analyzed and concluded in 
the plaintiff’s favor, courts can conclude that such practices, adopted 
without a deliberately discriminatory motive, may in operation be 
functionally equivalent to intentional discrimination.54 Yet, under a fair 
housing claim, such assertions can only be analyzed under a disparate 
treatment framework.55 

 
B. Civil Rights as it Applies to Gender Discrimination 

 The Civil Rights Act of 1964 was designed to ensure antidiscrimination 
efforts not only on the basis of race, but also of sex, among other protected 
classes.56 Further, the intent of the law was for “the removal of artificial, 

 
48 Id. at 527. 
49 Ricci v. DeStefano, 557 U.S. 557, 577 (2009). 
50 Schaw v. Habitat for Humanity of Citrus Cnty., Inc., 938 F.3d 1259, 1274 (11th Cir. 

2019). 
51 DeStefano, 557 U.S.at 577. 
52 Texas Dep't of Hous. & Cmty. Affs., 576 U.S. at 524. 
53 Mountain Side Mobile Ests. P'ship v. Sec'y of Hous. & Urb. Dev., 56 F.3d 1243, 

1252 (10th Cir. 1995) (adopting the test enumerated by the Sixth Circuit in Watson v. Fort 
Worth Bank & Tr., 487 U.S. 977, 986 (1988)). 

54 Watson, 487 U.S. at 987.  
55 Texas Dep't of Hous. & Cmty. Affs., 576 U.S. at 576. 
56 42 U.S.C. § 1981. 
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arbitrary, and unnecessary barriers to employment when the barriers operate 
invidiously to discriminate on the basis of racial or other impermissible 
classification.”57 As of 2020, the law, as it pertained to the matter of sex, 
expanded to protection against discrimination on the basis of sexual 
orientation and gender preference.58 Since then, while federal district courts 
are expanding the Bostock line of cases to more than just discriminatory 
behavior in the workplace, it has yet to touch upon issues of collegiate 
housing discrimination.59 Nonetheless, what can be learned from Title VII 
litigation can be instructive for purposes of fair housing because the two are 
inextricably linked in how gender discrimination is analyzed.60 

While the Supreme Court has opined as to the applicability of the Civil 
Rights Act of 1968 to the LGBTQ+ community as recent as 2020, earlier 
cases shaped how states were to treat laws that discriminate on the sole basis 
of sex.61 The Supreme Court held that sex-based classifications were 
inherently suspect and thus must withstand strict scrutiny where 
government action called for such.62 As explained in Frontiero and also in 
CraigBoren, such classifications by gender must serve important 
governmental objectives and must be substantially related to achievement 
of those objectives.63 In the case of Frontiero, that objective was service in 
the military—the Court held that notwithstanding speed and efficiency, the 
Constitution recognized loftier values than such in relation to the 
functioning of government. Whereas in the Craig Court, the governmental 
objective was to enhance traffic safety, and so discrimination on the basis 
of gender in selling alcohol was disallowed.64 The Supreme Court has 
fashioned various tests to shift the plaintiff’s burden of proving [Title VII, 
gender-based, intentional] discrimination onto the defendant, but such could 
easily be rebutted by the defendant with any showing that the defendant had 
a “legitimate, nondiscriminatory reason for its decision” or virtually any 

 
57 Dothard v. Rawlinson, 433 U.S. 321, 328 (1977) (citing Griggs v. Duke Power Co. 

401 U.S. 424, 431 (1971). 
58 Bostock v. Clayton Cnty., 140 S. Ct. 1731, 1737 (2020). 
59 Id. In recent times, federal courts have adopted analyses as they relate to 

discrimination against transgender individuals because such was held as an impermissible, 
irrelevant, sex-based consideration in an individual’s decision-making process. See Adam 
Cmty. Ctr. v. City of Troy, 381 F. Supp. 3d 887 (E.D. Mich. 2019); Flack v. Wis. Dept. of 
Health Servs., 328 F. Supp. 3d 931, 949 (W.D. Wis. 2018); Francis v. Kings Park Manor, 
Inc., 992 F.3d 67, 70 (2d Cir. 2021). 

60 Bostock, 140 S. Ct. at 1780 (stating that the instant case may lead to Title IX and Fair 
Housing Act cases against any college that resists assigning students of the opposite 
biological sex as roommates); see also EEOC v. R.G., 884 F.3d 560, 572 (6th Cir. 2018).).  

61 See generally Bostock,140 S. Ct.  
62 Frontiero v. Richardson, 411 U.S. 677, 682 (1973). 
63 Craig v. Boren, 429 U.S. 190, 197 (1976). 
64 Frontiero, 411 U.S. at 690; Craig, 429 U.S. at 192. 
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alternative act that was a less restrictive means in advancing the stated 
government interest.65  

Nonetheless, the trend toward prohibiting discrimination on the basis of 
sex was widespread going into the 21st century.66 Society, as well as courts, 
responded to the frivolity of such discrimination with language repudiating 
rationales steeped in traditional gender roles.67 Even in practice areas as 
distant as immigration law, the Supreme Court deemed it irrelevant in 
considering gender [roles] as a factor in determining whether a non-United 
States citizencitizen was deportable.68 Hearkening back to Bostock, the 
Court held that an individual’s homosexuality or transgender status was 
irrelevant to employment decisions, and discrimination on the basis of such 
could not stand without discriminating on the basis of sex.69 Using a like 
rationale as in the previously mentioned cases, the Court held that where an 
employer fires an employee for being homosexual or transgender, it 
“necessarily and intentionally discriminates against that individual in part 
because of sex.”.”.”.”70 Such was the main requisite under Title VII to 
establish liability to one who discriminated on the basis of sex.71  

 
C. The Fair Housing Act 

As previously mentioned, the Fair Housing Act was an offshoot of the 
broader Civil Rights Act of 1968, codified under Titles VIII and IX.72 The 
1968 Act addressed social problems faced by indigenous peoples in the 
United States, crime, and most importantly, housing.73 The Act was, in part, 
a response to the zenith of the civil rights movement in the 1960s, 
culminating in Dr. Martin Luther King, Jr.’s untimely death a week prior to 

 
65 Watson v. Fort Worth Bank & Tr., 487 U.S. 977, 986 (1988). 
66 But see J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127 (1994) (stating traditional 

gender-based stereotypes like “women as homemakers” in determining whether women 
were to be excluded from juries is disallowed). 

67 Id. at 132 (stating the rationale in controversy in defending against a questionable 
peremptory challenge was so women could be protected from the “ugliness and depravity 
of trials due to their fragile and virginal natures.” The court also elaborated on the 
abhorrence of differential treatment in the reverse, where treating men differently due to 
their status as “breadwinners” was equally discriminatory and disallowed). 

68 Sessions v. Morales-Santana, 137 S. Ct. 1678, 1690-92 (2017) (stating that  
outmoded, stereotype-based classifications regarding a woman’s role in society— 
including laws and regulations assuming “fixed notions concerning roles and abilities” are 
immediately illegitimate). 

69 Bostock v. Clayton Cnty., 140 S. Ct. 1731, 1741 (2020). 
70 Id. at 1736. 
71 Id. at 1744. 
72 Fair Housing Act, Pub. L. No. 90-284, §§ 801-819, 901, 82 Stat. 73 (1968). 
73 Id. 
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the bill’s passage.74 Interestingly enough, all four Congressmen from Utah, 
three Republicans and one Democrat, supported the passage of the 1968 
Act.75 The Act currently prohibits sellers or lessors from making 
unavailable or denying housing on the basis of race, color, religion, sex, 
familial status, or national origin.76 Unlike the 1866 Act, anyone with 
standing can enforce the Fair Housing Act through a private right of 
action.77 Standing is broadly interpreted by the courts, coming to include: 
(1) denizens of townships and communities who would be adversely 
impacted by discriminatory practices; (2) cities financially harmed by 
discriminatory housing lenders; (3) tenants’ unions and other nonprofit 
housing organizations with specific goals of integrated housing in the 
communities where they operate; and (4) any other plaintiff whose injury 
can be fairly traceable to a defendant’s discriminatory conduct.78 However, 
the 1968 Act exempts entities associated with a religious organization or 
private club from the provisions of the Fair Housing Act, so long as these 
entities do not discriminate in their membership.79 

 
D. State Action Caselaw 

 Under a line of decisions stemming from Equal Protection 
jurisprudence, the Supreme Court has held that a state entity’s acquiescence 
to private discrimination can amount to that state’s own discriminatory 
action.80 More specifically, the Court has provided that when a state entity 
confers public property or monies to a private entity, and that private entity 
chooses to deny equal access to patrons of a protected class, the state has 

 
74 Murray Schumach, Martin Luther King Jr.’s Original New York Times Obituary, 

N.Y. TIMES (Apr. 5, 1968), https://www.nytimes.com/article/martin-luther-king- 
jr.html?searchResultPosition=1.  

75 See TO PASS H.R. 2516, A BILL TO PROHIBIT DISCRIMINATION IN SALE OR 
RENTAL OF HOUSING, AND TO PROHIBIT RACIALLY MOTIVATED  
INTERFERENCE WITH A PERSON EXERCISING HIS CIVIL RIGHTS, AND FOR  
OTHER PURPOSES. GOVTRACK (Mar. 11, 1968), https://www.govtrack.us/ 
congress/votes/90-1968/s346; see also TO PASS H.R. 2516, A BILL TO ESTABLISH 
PENALTIES FOR INTERFERENCE WITH CIVIL RIGHTS. INTERFERENCE WITH A 
PERSON ENGAGED IN ONE OF THE 8 ACTIVITIES PROTECTED UNDER THIS BILL 
MUST BE RACIALLY MOTIVATED TO INCURE THE BILL’S PENALTIES., GOVTRACK 
(Aug. 16, 1967), https://www.govtrack.us/congress/votes/90-1967/h113.  

76 42 U.S.C. § 3604.  
77 Id. 
78 Fair Housing in Huntington Comm., Inc. v. Town of Huntington, 316 F.3d 357 (2d 

Cir. 2003) (denizens of townships and communities); City of Miami v. Bank of Am. Corp., 
136 S. Ct. 2544 (2016) (cities); Project Basic Tenants Union v. R.I. Housing & Mortg. 
Finance Corp., 636 F. Supp. 1453 (D.R.I. 1986); Lujan v. Defenders of Wildlife, 504 U.S. 
555, 560-61 (1992) (“fairly traceable”). 

79 42 U.S.C. § 3607. 
80 Burton v. Wilmington Parking Authority, 365 U.S. 715, 715 (1961). 
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“placed its power, property, and prestige behind the admitted 
discrimination.”81 Somewhat more recently, in Lugar v. Edmondson, 457 
U.S. 922 (1982), the Supreme Court held that private actions conducted 
under the color of state law could be considered state action.82 The Court in 
Lugar determined that a private party’s joint participation with state 
officials in invoking a state-created mechanism, depriving others of 
property, was sufficient to characterize the private entity as a “state actor.”83 

 In Romer v. Evans, 517 U.S. 620, the Court applied expanded the 
principles of discriminatory state action in Equal Protection and Civil 
Rights jurisprudence, to hold, that state action in enshrining discrimination 
on the basis of sexual orientation was unconstitutional. The Court in Romer 
reasoned that this form of state action was unconstitutional because it 
ultimately imposed a special disability solely upon the LGBTQ+ 
community without bearing any rational relationship to a legitimate 
governmental purpose.84 In addition to its repudiation of state action 
singling out minorities, the Supreme Court was also cognizant of the 
implications of weaponizing the rational basis test to enact discriminatory 
measures in the future.85 While the Colorado Amendment at issue in Romer 
intended to (1) protect religious individuals with objections to 
homosexuality and (2) conserve resources to fight other forms of 
discriminations, the Supreme Court held that fighting fire with fire, and in 
this case, denying rights to a class of people in favor of another [and in turn, 
the greater good], was “divorced from any factual context from which [the 
Court] could discern a relationship to legitimate state interests.”86 The 
Romer line of cases expanded the repudiation of discriminatory acts. 

 
E. Free Exercise Clause 

Turning to religious belief, the Free Exercise Clause is a fundamental 
right enshrined in the First Amendment of the U.S. Constitution, recognized 
by the several states under the 14th Amendment.87 If a party exercising a 

 
81 Burton, 365 U.S. at 724. 
82 Lugar v. Edmondson Oil Co., 457 U.S. 922, 942 (1982). 
83 Lugar, 457 U.S. 941. 
84 Romer v. Evans, 517 U.S. 620, 635 (1996). 
85 Id. 
86 Id. It is interesting to note that the Court approved Idaho legislation denying  

Mormons the right to vote and hold office not because of any equal protection issue, but 
because the Mormons at the time were intentionally defying and advocating others to defy 
state and federal antipolygamy laws. See Davis v. Beason, 133 U.S. 333 (1890) (holding 
that laws denying rights to specific citizens could withstand rational basis so long as there 
was a legitimate government interest not specifically tied to animus toward that particular 
group—except for acts denying others the right to vote).  

87 U.S. CONST. amends. I, XIV. 
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sincerely held religious belief brings a free exercise challenge against a state 
actor, the state actor must provide a “compelling governmental interest,” 
narrowly tailored, to justify the discriminatory act.”88 In other words, the 
rationale for discriminating against the free exercise of a religion must 
overcome a strict scrutiny analysis.89 Under this high threshold, the 
Supreme Court has consistently upheld the free exercise of religion over the 
objections of state interests.90 However, the Founders and the Supreme 
Court have long placed limitations on the extent to which one can practice 
a sincerely-held religious belief.91 While the opinion in Reynolds paints a 
rough picture as to the treatment of the “Mormon Church” in the latter parts 
of the 19th century, it nonetheless correctly states that it is both a matter of 
complying with the Establishment Clause and of general civility.92 Indeed, 
the opinion elaborates that permitting one to practice one’s faith contrary to 
the law of the land would “in effect permit every citizen to become a law 
unto himself.”93 More recently, the Supreme Court has provided religious 
organizations and persons with protections to teach fulfilling, faith-based 
principles and objections, but organizations and persons may not use these 
protections to deny protected people equal access to goods and services 
“under a neutral and generally applicable public accommodations law.”94 
Even still, religious exercise challenges must be adjudicated through a 
neutral governmental perspective, where both the civil rights of protected 
individuals must be balanced with the moral objections of performing 
against religious individuals’ sincerely-held objections.95 Religious 
individuals cannot be compelled to perform sacraments against his or her 
moral objections in the practice of his or her faith.96 At the same time, such 
practices must be confined so that people providing goods and services for 
marriages such as weddings may not be refused for gay people, thwarting 
civil rights laws.97  

 
88 Mast v. Fillmore Cnty., 141 S. Ct. 2430, 2432 (2021) (citing Fulton v. City of 

Philadelphia, 141 S. Ct. 1868, 1881 (2021)). 
89 Employment Div., Dept. of Human Resources of Ore. v. Smith, 494 U.S. 872, 884 

(1990) (recognizing strict scrutinty applicability in religious cases).  
90 Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1882 (2021) (denying same sex 

couples the ability to adopt from a private, religious adoption agency due to a religious 
exemption was permitted); Mast, 141 S. Ct. at 2432 (allowing the Amish to dispose grey 
water outside a modern septic system due to a sincerely held religious belief). 

91 Reynolds v. United States, 98 U.S. 145 (1878). 
92 Reynolds, 98 U.S. at 167. 
93 Id.  
94 Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm'n, 138 S. Ct. 1719, 1727 

(2018). 
95 Id. at 1731. 
96 Id. at 1727. 
97 Id. 
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The Religious Freedom Restoration Act (“RFRA”) enshrined the ability 
for individuals to freely exercise their religious beliefs. Introduced in the 
House of Representatives by Chuck Schumer in 1993, the law prevents 
governments from “substantially burdening the exercise of religion through 
an enaction of a neutral law unless the government demonstrates that the 
burden is (1) in furtherance of a compelling government interest, and (2) is 
the least restrictive means of furthering that government interest.”98 While 
subsequent Supreme Court opinions and legislative amendments have 
altered the language of the statute, it nonetheless applies to any entity who 
deals directly with the federal government.99 The Supreme Court has held 
that the RFRA was not to be used as a shield to discriminate against others 
under the “cloak of religious practice.”100 The 6th Circuit, in adopting Title 
VII analysis, elaborated that not only was discrimination [on the basis of 
sex] not essential to religious exercise, but also that the aim of ensuring 
nondiscrimination on protected persons in the workplace was a compelling 
governmental interest that outranked the free exercise of one’s sincerely 
held religious belief.101 

 
III. BARRIERS TO LITIGATION 

 
A. Semi-Illicit Agreements with the Federal Government 

BYU has two longstanding agreements with federal agencies that allows 
discrimination on the basis of sex.102 The Department of Justice, after a 
“thorough review,” included in a settlement agreement, a clause stating, 

(a) BYU is not precluded from requiring its single 
students residing off-campus to live in sex segregated 
housing, provided such housing is exclusive to single 
students as hereafter defined; and 

(b) the law precludes landlords renting to the general 
public from reserving apartment complexes or wings of 
complexes to persons of one sex, since such an arrangement 

 
98 Religious Freedom Restoration Act, 42 U.S.C. §§ 2000bb-2000bb-4 (1993).  
99 See City of Boerne v. Flores, 521 U.S. 507 (1997) (striking down RFRA’s  

applicability regarding land use at the state level, citing overstep of governmental authority 
under the 14th Amendment); Religious Land Use and Institutionalized Persons Act, 42 
U.S.C. §§ 2000cc-2000cc-5 (2021); American Indian Religious Freedom Act, 42 U.S.C. § 
1996 (2021). 

100 Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 733 (2014) (stating that the 
decision applied to discriminatory hiring practices under the guise of religious exercise). 

101 EEOC v. R.G., 884 F.3d 560, 587-90 (6th Cir. 2018). 
102 Wilson v. Glenwood Intermountain Props., 876 F. Supp. 1231, 1244 (D. Utah 1995). 
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results in the denial of apartments to prospective tenants 
because of sex.103 

 
Additionally, the Department of Education’s letter condoning BYU’s 

discriminatory practice similarly states, in part, that, 
"[t]he teachings of the sponsoring church regarding sexual 
morality and marriage are inconsistent with housing 
arrangements in which single students share the same 
facilities." BYU claims exemption from 34 C.F.R. § 106.32 
"to the extent that it interferes with the University's policy of 
requiring sex-segregated housing by off-campus landlords 
as a condition of being given approval to house BYU 
students."104 

 
 Based on these principles, BYU has requested and is granted by this 

letter, exemption from 34 C.F.R. § 106.32 which addresses housing 
Notwithstanding BYU’s desire to practice what it sincerely believes, to the 
detriment of non-cisgender, non-heterosexual individuals attending the 
institution, BYU has taken prophylactic measures to ensure that civil rights 
lawsuits based on fair housing never reach a courtroom. 

 
B. The 10th Circuit’s High Bar for Injunctive Relief 

The documents allowing BYU to continue practicing sex segregation, 
have been legitimized by the 10th Circuit.105 Notwithstanding, BYU’s 
discriminatory practice can still be enjoined assuming the petitioner(s) have 
standing.106 Assuming standing exists, petitioners can move for injunctive 
relief so long as he/she can prove that there is: (1) a strong likelihood of 
success on the merits; (2) existence of irreparable injury without the 
injunction; (3) substantial harm of the injunction on others; and (4) benefit 
to public interest with issuing the injunction.107 Courts have consistently 
granted injunctive relief where petitioners can demonstrate a likelihood of 

 
103 Id. (citing Agreement to Resolve Dispute at 3 (June 8, 1978) (document was 

requested from the Department of Justice’s FOIA Office on Oct. 4, 2021, but the responsive 
document has not been tendered as of Feb. 10, 2022)). 

104 Id. (citing Letter from LeGrees S. Daniels, Assistant Secretary for Civil Rights, 
United States Department of Education, to Dr. Jeffrey R. Holland, President, Brigham 
Young University, at 2 (Jan. 6, 1989)). 

105 Wilson v. Glenwood Intermountain Props., 98 F.3d 590, 593 (10th Cir. 1996). 
106 Id. 
107 Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). 
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irreparable harm.108 Even still, the 10th Circuit rejected the “mere 
possibility” standard under the Winter analysis, creating a more difficult bar 
for petitioners to hurdle.109 Instead, the 10th Circuit held that irreparable 
harm is “injury that is imminent, certain, actual, and not speculative.”110 

 
C. No Legs to Stand On 

Before anyone can bring suit against BYU for Fair Housing claims, 
plaintiffs must establish standing. According to the 10th Circuit, such is 
established via (1) injury in fact, (2) a causal relationship between the injury 
and the challenged conduct, and (3) likelihood that the injury will be 
redressed by a favorable decision.111  

More specifically, standing to sue for sex discrimination claims for 
BYU-approved housing can only be done by BYU students and not by 
“concerned bystanders.”112 However, the Fair Housing Act affords any 
“aggrieved person” the ability to bring a private right of action for a 
violation of the statute.113 The statute itself defines “aggrieved person” as 
anyone who (1) claims to have been injured by a discriminatory housing 
practice or (2) believes that such person will be injured by a discriminatory 
housing practice that is about to occur.114 Moreover, since the late 2000s, 
standing has expanded from its pre-1996 iteration, as seen with the Wilson 
cases, into what is now recognized by the Supreme Court. The Supreme 
Court in a 2021 decision held that an award of nominal damages by itself to 
redress a past injury is sufficient for standing.115 In other words, mootness 
can be attacked on both “capable of repetition but evading review” and 
nominal damages arguments. 

 
D. The Very Real Consequence of Inaction: Ostracization 

 Though much of the non-LDS world may not fully understand the 
social dynamic of the LDS Church, confrontation is often not tolerated by 

 
108 Id. at 27; see also Sports Form, Inc. v. United Press Int'l, Inc., 686 F.2d 750, 753 

(9th Cir. 1982) (acknowledging that a probable success on the merits and a possibility of 
irreparable injury was sufficient for an injunction). 

109 Colorado v. U.S. EPA , 989 F.3d 874, 887 (10th Cir. 2021). 
110 New Mexico Dep't of Game & Fish v. U.S. Dep’t of the Interior, 854 F.3d 1236, 

1250 (10th Cir. 2017). 
111 Wilson, 98 F.3d at 593 (citing Ne. Fla. Chapter of Associated Gen. Contractors of 

Am. v. City of Jacksonville, 508 U.S. 656, 663 (1993)). 
112 Id. at 592. 
113 42 U.S.C. § 3613 (2022). 
114 42 U.S.C. § 3602 (2022). 
115 Uzuegbunam v. Preczewski, 141 S. Ct. 792, 796 (2021) (stating that a university’s 

allegedly unconstitutional policy that was once defended by the university and eventually 
excised to render the issue moot for the plaintiffs cannot excuse the university from 
dismissing the ongoing litigation). 
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both the Church itself and its devout members. Over three quarters of Latter-
day Saints attend church weekly, so chances are that a devout Latter-day 
Saint bringing suit against the LDS Church will likely see his or her fellow 
adherents every Sunday.116 Sundays, to the LDS faith, is a time when 
adherents congregate and partake in a ritual known as the 
“sacrament.”117This is seen as a ubiquitous but nonetheless holy privilege 
adherents can participate in.118Yet, those in the LDS faith are disallowed 
from such a privilege if they are found by and confess to local leadership 
about a violation of a doctrine in the faith.119These are generally identical 
to the BYU Honor Code but encompass even more regulations, like 
child/spousal abuse and criminal activity.120In addition to losing the 
privilege of partaking in the sacrament, very devout members of the Church 
may lose the privilege of entering an LDS Temple—a prerequisite for the 
highest of all LDS blessings.121These sanctions are not private to the rest of 
the congregation. Other members of the local congregation are able to 
observe when a Church member is unable or unwilling to participate in the 
sacrament. Congregants can also freely observe the adherent’s absence at 
the LDS Temple. Now, where an LDS member repeatedly spreads negative 
remarks about the LDS Church, that adherent faces the ultimate sanction 
the LDS Church can give, which is excommunication.122 Tying all of these 
practices together, with the additional fact that sociologically (and 
anecdotally) fellow congregants make up the bulk of an LDS person’s social 
circle, an LDS devotee who challenges a Church-sponsored practice in a 
public, federal court not only faces a difficult fight in the course but also a 
difficult fight among congregants, once cherished as friends.123Because 

 
116 See Pew American LDS Landscape Study, supra. 
117 Sacrament, THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS,  

https://abn.churchofjesuschrist.org/study/manual/gospel-topics/sacrament?lang=eng&ab 
Version=V04&abName=GLOB88 (last visited Nov. 10, 2021). 

118 Id. 
119 THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, supra note 9, at 301. 
120 Id. at 286 (including murder, rape, sexual assault convictions, child or youth abuse, 

abuse of a spouse or another adult, predatory behavior, incest, child pornography, plural 
marriage, serious sin while holding a prominent Church position, and most felony 
convictions). 

121 About Temple Sealings, THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, 
https://www.churchofjesuschrist.org/temples/what-happens-in-a-temple-
sealing?lang=eng (last visited Nov. 10, 2021).  

122 Though the language has been superseded by a new edition of the Church’s 
handbook of bylaws in 2020, the practice of repeated challenges to LDS Church authority, 
which are considered “significantly harmful to the Church,” will still spark a “Church 
Membership Council,” who can issue a “withdrawal of membership”—excommunication 
by another name. See General Handbook, at 286. 

123 Fox 13, Latter-day Saint Sex Therapist ‘Devastated,’ but ‘Not Surprised’ After 
Excommunication, FOX 13 (Apr. 23, 2021, 9:02 AM) https://www.fox13now.com/news/ 
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most LDS adherents are considered devout in their faith, they will hold firm 
to tenets such as the nonrecognition of transgender individuals, upholding 
the BYU Honor Code, and unquestionable obedience to the words of the 
LDS Church’s prophets.124Usually, news of publicized challenges to LDS 
Church practices are not taken well, often seen as a basis of “significant 
harm to the [LDS] Church.”125Yet between the dissonance from essential 
Church tenets and a violation of a federal law, the LDS Church leadership 
has often counseled to choose what is “moral” over what is legal.126  

As a result, Latter-day Saint BYU attendees will inevitably be met with 
resistance and ostracization for fighting for their civil rights. This may likely 
raise hesitation for some who may choose to live with the discrimination 
because the psychic pain of challenging an institution as great as the LDS 
Church may outweigh the fellowship, they have made with those who 
unquestioningly support Church practices. 
 
 
 

 
local-news/latter-day-saint-sex-therapist-devastated-but-not-surprised-after-
excommunication; Brent L. Top & Bruce A. Chadwick, Raising Righteous Children in a 
Wicked World, Y MAGAZINE (Nov. 10, 2021),),), https://magazine.byu.edu/article/raising-
righteous-children-in-a-wicked-world/ (devout LDS individuals exhorted to teach their 
kids not to associate with those who do not comply with the tenets of the Faith, even going 
as far as to academically justify premarital sex as a “delinquent behavior,” among other 
things). 

124 See Raising Righteous Children, supra note 123. See also Preach My Gospel, supra 
note 4, at 33; Neil L. Andersen, Elder of the Quorum of the Twelve Apostles, Address at 
the Saturday Evening Session of the General Conference of the Church of Jesus Christ of 
Latter-day Saints: The Prophet of God (Apr. 7, 2018). 

125 See Kathy Stephenson, ‘It Is Done’–Latter-day Saint Sex Therapist Natasha Helfer 
Is Ousted From the Church, SALT LAKE TRIBUNE (Apr. 21, 2021, 7:39 393939PM), 
https://www.sltrib.com/religion/2021/04/21/lds-sex-therapist-natasha; Antonia Blumberg, 
The Mormon Church Just Excommunicated a Leader For the First Time In Decades, 
HUFFINGTON POST, https://www.huffpost.com/entry/the-mormon-church-just- 
excommunicated-a-leader-for-the-first-time-in-decades_n_598b6146e4b0a66b8bb0b7ab 
(Aug. 10, 2017); Carole Mikita, LDS Apostle Says Religious Freedom Is Under Attack, 
KSL (Oct. 13, 2009, 10:00 PM),),), https://www.ksl.com/article/8297467. See also 
General Handbook, at 292, 434.  

126 See generally Joseph Smith, Pearl of Great Price 18, 61 (The Church of Jesus Christ 
of Latter-day Saints, ed., 6th ed. 2013) (stating Church members are to “obey the laws of 
the land”); George Watt, 4 JOURNAL OF DISCOURSES 54 (1886) (stating that Brigham 
Young himself sanctioned retributive murder in the name of Deity); Reynolds v. United 
States, 98 U.S. 145, 147 (1878).).).).)., at (mentioning intentional violation of a newly-
passed antipolygamy law); David Bednar, Elder of the Quorum of the Twelve Apostles, 
Address at the BYU Law School Religious Freedom Annual Review: And When He Came 
to Himself (June 17, 2020) (stating implied remarks that public health and safety measures 
were an affront to religious freedom, stoking potential for hazardous, illegal behavior). 
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IV. SOLUTIONS TO THE PROBLEM 
Without question, the BYU LGBTQ+ population face an unreasonably 

difficult path to fair housing. What can be done other than time-consuming, 
expensive federal litigation? 

 
A. Let BYU Adopt Another Institution’s Historically 

Practicable Framework 
 BYU is far from being the only school in the nation (or the world) that 

emphasizes religion in its institutional identity. Not only that, but there are 
also several religious universities that have more students, faculty and 
research activity who have learned to navigate their core tenets with the law 
and academia.127 Moreover, there are hundreds of other religious 
institutions, namely Catholic, in the United States alone.128 How have they 
lived to their values without the need to ask federal agencies to grant explicit 
housing exemptions? 

 
i. Notre Dame’s Framework 

 The University of Notre Dame, a Catholic Church-affiliated institution, 
shares many similar core tenets with BYUBYU.129 Both schools’ religious 
devotions are reflected in their code of conduct, with prohibitions on 
premarital sex, on-campus consumption of alcohol, dishonesty, and 
residential hall curfews, among other things.130 However, what 
distinguishes Notre Dame from BYU is that, notwithstanding its Catholic 
heritage, Notre Dame (a) does not evict its students from off-campus 
housing for violating its standard of conduct; (b) does not exert its influence 
off-campus; and (c) does seek to help remediate offending behavior rather 
than punish it.131 

 Notwithstanding the similarities BYU and Notre Dame share in their 
codes of conduct, the most severe sanction that Notre Dame can impose on 

 
127 See generally Notre Dame University, Georgetown University, Liberty University, 

Baylor University, among others. 
128 See generally Catholic and Wesleyan schools. 
129 Notre Dame at a Glance, UNIVERSITY OF NOTRE DAME, https://www.nd.edu/about/ 

(last visited Nov. 15, 2021); see also Residential Living Standards, BRIGHAM YOUNG 
UNIVERSITY, https://housing.byu.edu/secure/services/c_guidlines_single/ 
ResidentialLivingStandards.aspx (last visited Nov. 15, 2021). 

130 Undergraduate Residence Hall Visitation (Parietals), UNIVERSITY OF NOTRE DAME, 
https://dulac.nd.edu/community-standards/standards/parietals/ (last visited Nov. 15, 2021). 
It is important to note that because Notre Dame’s faculty consist of Catholic clergy, they 
are governed independent to the students at the school. 

131Conduct Process Outcomes, UNIVERSITY OF NOTRE DAME, https://dulac.nd.edu/ 
community-standards/process/outcomes/ (last visited Nov. 15, 2021). 
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a student is permanent dismissal with no opportunity for readmission.132 
What distinguishes Notre Dame from BYU is that Notre Dame’s 
disciplinary framework is absent any mention of expulsion from off-campus 
housing for violating its standard of conduct.133 Without the need to remove 
students from where they live, Notre Dame does not displace students 
simply because they have violated the school’s code of conduct. The school 
has managed to retain its Catholic character and dissociate itself from 
students whose actions are “inconsistent with [Notre Dame’s] expectations 
for membership in [its] community.”134 

 As one of the most important principles in relation to the Notre 
Dame/BYU relationship, Notre Dame has maintained a status of academic 
renown without having to exert influence beyond its campus. Notre Dame 
has been in existence for several decades longer than BYU, yet the issue of 
housing has not been as big a problem as BYU’s because Notre Dame does 
not control what its students do or do not do in the confines of its off-campus 
residencies.135As Notre Dame still retains its Catholic character without 
having to segregate its students, BYU should look to its example in 
maintaining its LDS character. 

 Lastly, Notre Dame’s “Conduct Process Outcomes,” are fact-intensive 
inquiries that consider “the student’s prior conduct violations (if any); the 
impact of the misconduct on the community as a whole, as well as on those 
directly involved in the incident; and past precedent (if any),” to help the 
offender correct behavior.136 Unlike a disciplinary council hearing held 
privately or among other higher members of BYU/the LDS Church, Notre 
Dame’s process is more akin to a collaborative process of 
rehabilitation.137Students are given several tiers of multiple sanctions, 
specific to each offense contrary to Notre Dame’s Standard of Conduct.138 
For example, students with on-campus alcohol abuse issues are referred to 
substance abuse treatment professionals, while those who commit theft 
offenses are offered a range of rehabilitative measures from apologies, 
restorative practices, or restitution.139 Such practices, if adopted, would 
exemplify BYU’s commitment to the LDS faith, conveying from the 

 
132 Id. 
133 Id. 
134 Standards of Conduct, UNIVERSITY OF NOTRE DAME, https://dulac.nd.edu/ 

community-standards/standards/ (last visited Nov. 15, 2021). 
135 Id. 
136 UNIVERSITY OF NOTRE DAME, supra note 129. 
137 Id. 
138 Id. 
139 Id. 
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institution a sense of restorative justice and repentance taught by its 
leaders.140 

 
ii. Georgetown’s Framework 

 Much like Notre Dame’s mission, Georgetown shares similar Catholic 
goals, specifically, to “support Georgetown University’s Catholic and Jesuit 
educational mission by enforcing regulations designed to promote an 
environment in which students can develop intellectually, morally, 
spiritually, and socially while exercising a balance of partnership and 
autonomy within the campus community.”141 Moreover, Georgetown uses 
its faith to center its disciplinary procedure to “upholding [Georgetown’s] 
community standards and fostering educational opportunities for each 
individual student.”142 Georgetown does, however, reserve the right to take 
appropriate action when a violation of the code of conduct occurs off-
campus that has a negative impact on the community, much like BYU.143 
Where the two policies differ is that Georgetown explicitly disallows itself 
from settling lease agreement disputes between landlords and off-campus 
student tenants.144 

 These represent a few solutions to what BYU can do, especially in its 
signature procedure to discretely modify policy prior to any tide of social 
reconciliation that would damage the LDS name.145 The mentioned 
academic institutions are not without their own set of problems but have 
avoided public contempt in their housing policies because they found a 
workable space where they could freely exercise what they believed in 
while still complying with federal and state law.146 

 

 
140 THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, TRUE TO THE FAITH (The 

Church of Jesus Christ of Latter-day Saints, 1st ed. 2004.)2003. 
141 Code of Student Conduct 4, GEORGETOWN UNIVERSITY DIVISION OF STUDENT 

AFFAIRS, https://georgetown.app.box.com/s/bibfmpo93061uxmwir29 (last visited Nov.  
21, 2021). 

142 Id. 
143 Id. at 7. 
144 Id. 
145 See Race and the Priesthood, THE CHURCH OF JESUS CHRIST OF LATTER-DAY  

SAINTS, https://www.churchofjesuschrist.org/study/manual/gospel-topics-essays/race- 
and-the-priesthood?lang=eng (last visited Nov. 21, 2021). The tide of civil rights activism 
in the 1960s-1970s created fundamentally irreconcilable issues between perpetuating a 
divinely-set notion of racial segregation versus the continued global expansion of the LDS 
Church. It is safe to say that but for the global recognition of the civil rights movement, the 
LDS Church would have continued to perpetuate its longstanding policy of excluding 
Black people from its highest privilege. 

146 See generally Class Action Complaint, Hunter v. United States Dept. of Educ. 
(2021) (No. 6:21-cv-474),Goldberg, 2021 WL 1205973. 
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B. Legislate Bills Mandating Fair Housing 
While injunctions and lawsuits may be temporarily effective in abating 

institutional civil rights violations, legislation based on Reynolds’ religious 
belief versus religious practice holding may be better able to secure long-
term protections for the LGBTQ+ community attending BYU. A framework 
exists, as seen in Utah’s legislature.147 However, the law falls just short of 
guaranteeing the LGBTQ+ community from discriminatory practices in the 
name of religion.148 Namely, the law explicitly exempts religious 
organizations from anti-discriminatory measures so long as (a) the religious 
organization’s discriminatory acts are in furtherance of their free exercise 
of its religious rights and (b) the religious organization owns, operates, or 
contracts housing.149 Amendments or new statutes designed to close these 
organizational abilities to discriminate wantonly under the guise of 
sincerely-held beliefs will likely protect LGBTQ+ students from the threat 
of eviction disrupting their academic endeavors. While detractors of such 
alterations may bemoan a restriction of First Amendment rights, the 
religious right to discriminate is not found within the major tenets of LDS 
theology. Thus, any rationale in objecting to closing discrimination 
loopholes on religious grounds is incorrect and disingenuous to the core of 
the LDS Church in Utah. 

 
C. Injunctive Relief Against BYU’s Current Practices 

But what if time is not an option? What if LGBTQ+ people are actively 
being denied housing as we speak? While BYU’s current sex segregation 
practices in housing are still condoned by federal government agencies, the 
disparate impact such agreements have caused may be sufficient grounds 
for enjoinment. Though unsuccessful in the past, a transgender BYU student 
denied housing due to a mid-undergraduate-academics gender transition 
may legitimize standing today.150 Contemporary civil rights challenges 
based on transgender rights have become more visible due in part to 
increased recognition of transgender individuals.151 While the movement to 

 
147 UTAH CODE ANN. § 57-21-5 (2022). 
148 Id. 
149 Id. at § 57-21-3(2). 
150 See generally Wilson v. Glenwood Intermountain Props., 98 F.3d 590 (10th Cir. 

1996).  
151 See Bostock v. Clayton Cty., 140 S. Ct. 1731,1741 (2020) (holding that employment 

discrimination based on sex included denying employment to transgender individuals); 
Zarda v. Altitude Express, Inc., 883 F.3d 100 (2nd Cir. 2018) (stating that discrimination 
based on sex included sexual orientation and also stating in dicta that dividing the category 
of sex into male and female was an oversimplification due to the transgender community); 
Hobby Lobby Stores, Inc. v. Sommerville, 2021 IL App (2d) 190362, ¶ 22 (holding that 
discrimination on the basis of gender identity was disallowed, even if it was done (1) in a 
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protect LGBTQ+ individuals, wholesale, is not yet in full swing, the general 
disposition is leaning toward doing so across all facets of life.152 Therefore, 
the next several years may be the era when the stars finally align to 
challenge discriminatory housing practices. 

 
D. Figure It Out Later 

 Though procrastination is never recommended in most circumstances 
as important as ensuring the rights of religious minorities, because the state 
and federal governments favor protecting the freedom to exercise sincerely 
held religious beliefs over the objections of health, safety, and civil rights 
rationales, time may be the best cure for this problem.153 Over time, a new 
generation of judges, legislators, and executive leaders may better be able 
to address the ills of unfair housing. While not the best course of action, a 
more progressive society may be able to realize how injurious BYU’s 
practices are, especially to a later-firmly-recognized class of people who 
may have even greater protections through future legislation and court 
precedent. 

 
V. LIMITATIONS 
 As briefly mentioned in each of the solutions, any challenge against a 

university that is directly funded by a religious organization with over a 
hundred billion dollars of mostly tax-exempt cash and liquid assets, 
command over millions of complicit adherents, and the very cadre of local 
church leaders who have the power to invalidate a plaintiff’s devotion and 
membership will undoubtedly be a financially and psychologically taxing 
fight.154 Moreover, BYU has taken prophylactic policy measures to 

 
private business and (2) promotion of religious practice). 

152 Jacob Poushter and Nicholas Kent, The Global Divide on Homosexuality Persists, 
PEW RESEARCH CENTER (June 25, 2020) https://www.pewresearch.org/global/2020/ 
06/25/global-divide-on-homosexuality-persists/. 

153 See Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63 (2020) (holding 
that religious organizations were allowed to congregate notwithstanding local ordinances 
and measures put in place to prevent the COVID-19 infection and death because  
petitioners’ First Amendment freedoms would have been infringed). 

154 Peggy Fletcher Stack, LDS Church kept the lid on its $100B fund for fear tithing 
receipts would fall, account boss tells Wall Street Journal, THE SALT LAKE TRIBUNE (Feb. 
8, 2020, 9:56 PM), https://www.sltrib.com/news/2020/02/08/lds-church-kept-lid-its-b/ (at 
least $100 billion in cash); Nate Carlisle, LDS Church discloses the $37.8 billion stock 
portfolio of its biggest investment fund, THE SALT LAKE TRIBUNE (Mar. 7, 2020, 2:01 AM), 
https://www.sltrib.com/religion/2020/03/07/lds-church-discloses/ (more than $37.8 billion 
in stocks and mutual funds); LDSCHURCH REAL-ESTATE HOLDINGS INCLUDE 
FARMS, RANCHES, AND BULDINGS, DESERET NEWS (Jul. 1, 1991, 12:00 AM), 
https://www.deseret.com/1991/7/2/18928879/lds-church-real-estate-holdings-include-
farms-ranches-buildings (more than $1 billion in real estate holdings all over the United 
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plausibly deny claims of discrimination as society increasingly objects to 
such practices.155 With these factors in play, the only types of people who 
have the highest likelihood of success in challenging BYU policy are 
students or faculty who change their gender identities during their academic 
careers while attending BYU who can show that they will suffer the harms 
of expulsion and eviction as a result of their embraced gender identity. 

 Moreover, legislation that protects LGBTQ+ individuals in all aspects 
of housing discrimination, especially at the state level, is unlikely to pass 
and will inevitably be challenged in court. For such legislation to pass, there 
must be majority support for the proposed bill in both houses of the 
legislature.156 Yet the road to that majority is treacherous as Republican 
members of the LDS Church hold supermajorities in both houses of the 
Utah legislature.157 The plurality of Utah’s residents are members of the 
LDS Church, likely preferring legislators who will advance laws favoring 
the practice of their religion at the cost of discriminating against an 

 
States); Facts and Statistics, CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS,  
https://newsroom.churchofjesuschrist.org/facts-and-statistics (last visited Nov. 10, 2021)  
(more than 16 million adherents are baptized members of the LDS Church); Sarah Pulliam 
Bailey, Mormon sex therapist faces discipline and possible expulsion from the LDS church, 
THE WASHINGTON POST (Apr. 16, 2021, 6:00 AM), https://www.washingtonpost.com/ 
religion/2021/04/16/mormon-sex-therapist-expulsion-lds/ (an LDS sex therapist  
promoting generally recommended sexual health practices conflicting with LDS Church’s 
own views on sexuality was ostracized and excommunicated from the church for doing so). 

155 See generally Press Release, Brigham Young University, BYU Announces 
Significant Changes to its Student Housing Program Effective Fall 2022 (Sep. 23, 2021) 
(on file with author) (change in housing policy coinciding COVID-19 pandemic and 
increasing civil rights awareness); )Jason Swensen, BYU announces significant changes to 
its student housing program, effective fall 2022), CHURCH NEWS (Sept. 23, 2021, 1:54 PM), 
https://byu-student-housing-single-students-honor-code; Robert Snyder, Opinion: BYU to 
the Big 12 is about more than football, DESERET NEWS (Sept. 17, 2021, 10:18 PM), 
https://www.deseret.com/opinion/2021/9/17/22672086/byu-to-the-big-12-is-about-more-
than-football-office-of-belonging (creation of an Office of Inclusion and Belonging in 
response to SEC admission). 

156 How Ideas Become Bills, Then Law, UTAH STATE LEGISLATURE, (last visited Nov. 
10, 2021), https://le.utah.gov/documents/aboutthelegislature/billtolaw.htm. 

157 House Members, UTAH HOUSE OF REPRESENTATIVES, https://house.utleg.gov/ 
house-members/(last visited Nov. 10, 2021) (58/75 members are Republican); Senate  
Roster, UTAH STATE SENATE, https://senate.utah.gov/senate-roster/ (last visited Nov. 10,  
2021) (23/29 members are Republican). Compare Lee Davidson, Latter-day Saints are 
overrepresented in Utah’s Legislature, holding 9 of every 10 seats, THE SALT LAKE 
TRIBUNE, (Jan. 14, 2021, 1:00 PM), https://www.sltrib.com/news/politics/2021/01/14/ 
latter-day-saints-are/ (stating that overrepresentation of LDS members does not necessarily 
imply that the Church controls Utah’s legislative affairs; each individual may have 
differing interpretations of LDS theology, leading to a difference of opinion among the 
legislators). 
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undesirable minority population.158 The Church itself has a robust lobbying 
staff.159 As a result, the state legislature is incentivized to pass laws favoring 
the tenets of the LDS Church—actively opposing the aims of anti-
LGBTQ+-discrimination laws.160 

At the federal level, every current legislator representing Utah is 
Republican and LDS.161 While this reflects the demographic priorities of 
the state of Utah, this is the place where change can be best effectuated. The 
diversity of the United States may prove to be the best vehicle to protect the 
rights of LGBTQ+ people in Utah, but that is outside the scope of this 
article. Notwithstanding the high threshold of impetus, one should remain 
optimistic of the opportunity presented to advance the right to fair housing 
for all. 

 
 

 
158 Matt Canham, Salt Lake County is becoming less Mormon—Utah County is headed 

in the other direction, THE SALT LAKE TRIBUNE, (July 16, 2017, 9:29 AM), 
https://archive.sltrib.com/article.php?id=5403049&itype=CMSID (50.07% as of 2017). 

159 Bob Bernick Jr., LDS Church lobbying on taxes, DESERET NEWS, (Sept. 1, 2005, 
10:46 AM), https://www.deseret.com/2005/9/1/19909923/lds-church-lobbying-on-taxes 
(tax lobbying); Lee Davidson and Matt Canham, Mormon Church lobbying in Utah’s 
Capitol—hardball or light touch, THE SALT LAKE TRIBUNE, (Mar. 29, 2015, 3:24 PM), 
https://archive.sltrib.com/article.php?id=2323383&itype=CMSID (immigration,  
temperance, and discrimination exemptions lobbying). 

160 See Kelsey Dallas, Latter-day Saint leaders join other faith groups sharing support 
for Stewart’s LGBTQ rights bill, DESERET NEWS, (Feb. 26, 2021, 1:15 PM), 
https://www.deseret.com/indepth/2021/2/26/22297987/chris-stewart-reintroduces-bill-to-
expand-lgbtq-rights-religious-freedom-utah-equality-act (Federally-proposed Fairness for 
All Act reintroduced by Rep. Chris Stewart (R-UT) would outlaw private discrimination 
against LGBTQ+ individuals except when individuals do so out of a practice of their 
religious beliefs); see also Dennis Romboy, LDS Church, LGBT advocates bBack anti-
discrimination, religious rights bill, DESERET NEWS, (Mar. 5, 2015, 12:30 PM), 
https://www.deseret.com/2015/3/5/20560075/lds-church-lgbt-advocates-back-anti-
discrimination-religious-rights-bill#utah-lt-governor-spencer-j-cox-and-troy-williams-
executive-director-of-equality-utah-shake-hands-after-a-historic-piece-of-legislation-was-
announced-that-will-protect-utahs-lesbian-gay-bisexual-and-transgender-community-
from-discrimination-in-housing-and-employment-while-maintaining-equal-protection-
for-the-expression-of-religious-beliefs-at-the-capitol-in-salt-lake-city-wednesday-march-
4-2015 (LDS Church-backed, Utah state law allows for discrimination against LGBTQ+ 
people under a religious expression exemption). 

161 Faith on the Hill, PEW RESEARCH CENTER, (Jan. 4, 2021), https://www.pewforum. 
org/2021/01/04/faith-on-the-hill-2021/. While all current LDS legislators at the federal 
level are Republican, it is interesting to note that Harry Reid was a former Senate majority 
leader from Nevada who led the Senate Democratic Caucus. Peggy Fletcher Stack, Reid: 
No group is harder on me than fellow Mormons, THE SALT LAKE TRIBUNE, (Feb. 5, 2017, 
6:11 AM), https://archive.sltrib.com/article.php?id= 
4846862&itype=CMSID. 
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CONCLUSION 
 BYU has undoubtedly used its agreements and freedom to exercise its 

sincerely held religious beliefs to actively discriminate against the 
LGBTQ+ community. Yet there is an impasse between what one can 
practice versus what one can believe. In recognizing that gay and 
transgender people are who they claim to be, BYU must reconsider its 
housing policies to accommodate for their identities. Instead of changing 
policy at the very last moment to dismiss civil rights lawsuits due to 
mootness and technicalities, BYU should be held accountable for its 
actions, especially in denying the LGBTQ+ community its right to fair 
housing. Where is the line drawn between free exercise and bigotry? 
Ultimately, BYU—and the LDS Church—needs to better recognize that the 
LGBTQ+ community, especially the transgender community, is made up of 
more than biological men and women. They are children of a Heavenly 
Father and must be treated as such.162 The right to believe and the right to 
impose belief should not come at the cost of human agony. After all, people 
should be taught correct principles so that they can govern themselves.163

 
162 M. Russell Ballard, Remarks as Part of His Message at a Weekly BYU Devotional 

(Mar. 3, 2020) (transcript available with BYU Speeches). 
163 John Taylor, The Organization of the Church, MILLENIAL STAR 339 (Nov. 15, 

1851). 




